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ANDREW    JOHNSON, 


PEESIDENT  OF  THE  UNITED  STATES, 


BEFORE  THE  SENATE  OF  THE  UNITED  STATES, 


IMPEACHMENT 


BY   THE  HOUSE  OF   EEPEESENTATIVES 


HIGH  CRIMES  AND  MISDEMEANORS. 


PUBLISHED  BT   OBBEB  OF  THE  SEITAIE. 


TOI^lTlHi:  1. 


WASHINGTON: 
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Is  Ti£E  Senate  of  the  United  States,  March  Zi,  18e8. 
Resolved,  That  three  hundred  copies  of  the  editiou  of  the  report  of  the  im peach ment  trial 
published  at  the  Coagreasionul  Printing  Office  be  furuinhed,  as  the  trial  proBresees,  for  thft 
uso  of  the  Senate,  aiid  that  five  thoasand  copies  of  the  entire  work,  with  an  iudei,  be  printed 
and  bound  far  the  nse  of  the  Seuul«. 

Apjtn.  14,  1868, 
Resoincd,   That  there  be  prinled  for  Ih^  ase  of  the  Senate,  at  the  ulose  of  the  pending 
imppacliment  trial,  five  thousand  copies  of  the  report  theieof,  in  addition  to  the  number  of 
copies  thereof  heretofore  ordered  to  be  printed. 

In  the  House  op  Represbstativp.s,  March  13,  1868. 
Resolved,  Tliat  tho  CongreBsional  Printer  be  directetl  to  furnish  five  copies  of  the  trial  of 
impeachment  of  the  President  of  the  United  Stales,  in  book  form,  to  each  member  of  the 
House,  the  next  ir.orDing  after  its  publication  in  the  Daily  Globe,  and  to  print  and  bind  five 
thousand  copiea,  when  completed,  for  the  members  of  the  House. 


Note  by  the  Editor.— The  phonographic  report  of  the  trial  (from  which  the  present 
volumes  have  been  made  up)  was  made  for  the  Coccressional  Globe,  bj  its  Senate  reporters, 
Messra.  Richard  Sutton,  D.  F.  Murphy,  and  James  T.  Mnrphy.  The  Index  was  prepared  by 
Mr.  Fisher  A.  Foster.  F    P-         J 

It  was  necessary  to  print  the  work  as  the  trial  progressed,  and  the  limited  space  left  for  the 
sketches  of  the  introductory  proceedings  rendered  it  necessary  to  abridge  them,  and  to  pub- 
lish the  report  of  the  debate  on  the  right  of  Senator  Wade  to  sit  aa  a  member  of  the  court,  in 
the  appendix  at  the  end  of  the  third  volume.  This  appendix  also  contains  a  few  authorities 
in  addition  to  those  composing  the  brief  prepared  by  Hon.  William  Lawrence,  M.  C.  from 
Ohio,  and  presented  by  Mr.  Manager  Butler  as  a  part  of  his  opening  argument,  which  have 
been  furnished  by  ihu  first-named  gentleman. 

B.  P.  P. 
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itted  lo  Senate— ;^  Mr.  foM*e] I— 175, 179  ■ 

Manner  Butler 1-176.177.181.184- 

Maaager  Bingham 1—180, 181,183 

Manager  Bontwell 1—181,184 

Mr,  EvurtB 1—184 

lidlng  officer  may  rule  all  questions  of,  which  ruling  shall  stand  as  the  jndgmenl  of  the  Senate, 
unlesBa  vote  beaaked,  &o. ;  or  be  may,  in  firal  Instance,  snljoiit  ench  qaostlona  lo  Senate— [fti 

Jlfr.  Hfiiifar»™|— offered  1  1—185:  agreed  to;  (yeas  31,  nays  IS) 1— 186  ■ 

darihiiity  of— 

^clarations  of  A^utant  General  Thomas,  Febmtiry  31,  as  to  the  means  by  which  be  Intended  to- 

dlacDBsed  by~ 

Manager  Butler 1—187,198,191,195,307 

Mr,  Stanbery 1-188,183,193,195,308,307- 

Mr.  CnrtlB 1—198,199 

Manager  Bingham I— aOS.S06 

Mr.  Bvani 1—306,307 

admitted;  (yeas 39, nsya  11( 1—309 

JClaraUonBof  Adjatant  General  Thomas  to  clerks  of  War  Department,  antecedent  to  bis  appolnl- 


Maaager  BuUer .1—313 

Manager  Bingham  1—913 

admitted;  (yeas  38,  nnysM) I— SH 

i....-,»T, — ,.,.....  "    „,raJOrnot^  Fabmaty  10,  1B6B,  nnaceompKried  by  olher  letters  r«ter»ed 


to  therein :  (objecied  to  by  Mr.  Suabarf} . . 


y  Google 


Mr.  Stsobery l-!>ii,i45 

MaoBger  Wilam  1—344,348 

Msnager  Bingham .'. 1—244 

Mr.CBElIa ; 1—244 

obJBclitin  nol  Bnataioea ;  (ysas  50,  nayi  39) 1—247 

appolDtment  of   Eldmnad  Coopw,  priyate  Becrelsry  of  PreeLdent,  eg  Aulstuit  Seeretarv  of 

Treasniy:  (ol()ected  to  b  J  Mr,  £W«) 1-I35S 

Mf.  Evarti I— 356,363,264 

Maoager  BnUer I— 35a  260i  383,  S64, 865 

Mr.  Slanbery I— S60, 361, 363. 2M 

Manager  Bingham I-SS2 

BotreeBivea;  (ycasaa,  naysST) 1—368 

telefrania  betweno  rreiiideDt  and  Iiewie  E.  Paracma.  Jannar;  IT,  1S6T.  In  nlattoa  to  eoitBtltntlonal 

amenlmenC  and  reconBlraclion  of  Alabama:  (objected  10  by  ilr.  5laniersr) I— 270 

diicnsKd  br— 

Manager  Bulto I-STO,  371, 373, 2T3, 375, 376 

Mr.  Evarts 1—370,271,272,373 

Mr.  Staobery 1—270 


m'' 1^  b'V'u 

admiltod;  (yea-  37,  Days  17)  . 

Chronlde'a  report  of  Presidsitt' 

(oblected  to  by  Mr.  Eearu) 

'8  SpBKb, 

Angast  18.  1860,  la  r 

eply  to  HO. 

Iioader'n  report  of  Prcs 
diKDBsedby- 

Ident'aae 

leech  ai  C 

kveland, 

Sepl<inilKC3.J 

.866:  (Qbje<ilfldtobyiWr.£mrt»),l— 3^ 

Bdmitted;  (yeaaSa.  i 

declarations  of  Fie^ilei 

of  Mr.  Stanton,  to  i 

layflll). 

utdut  General  Tbo 
abflence  of  pnrpoBi 

mBB,  February 

'  31. 1868.  Bfler  order  tor  immoral 
(uHjecMd  to  by  Manager  Bmlir-I—^O 

Manager  Bbigham. 

q?R.  Adi 

«:r.';|!;"— 

fOfficor 

oetri  Tbt 
(objeeled 

imaa  prior  to  9!b  Marcb,  la 
lobyjaii~«-«r£uito)  — 

re»peotton«otforce^_^^ 

uSsr.".""-": 

[dent  and  Lieutenant  General  Sherman,  January  14 
i;  (ottjected  (o  by /fisr^er  fluUerJ 


1—462,463,465,468,489,471.472 

I— 463, 463, 465, 468, 468,470, 471, 473, 473, 475, 47a 

1-470.475 

1—178,479 

}f  tlie  AtlantlO]  {objeoted  to  by  Mannger  BnUir) I — 181 


mger  Butler).. 

diMUSBed  by- 
Manager  Butler 1-483,483 

Mr.  Evarts 1—483 

Mr.Staubeiy 1—483 

•aojitted 1—483 

qneUlon,  Wfaetlier  at  the  flrst  offer  of  War  Office  to  Generid  Sbermaa  ai^thlng  fortlier  passed  In 

refiUBlice  to  (be  tender  or  acceptance  of  it;  (objected  to  by  Manager  Batltr) I — 1S4 

dlBonued  by 


iger%utler  . 


MtBvn _ ___ 

not  admitted,  {yeas  33.  nays  39) 1—485 

Presldenl's  declaralion  of  purpose  of  getting  Mr.  Stanton's  right  (o  otBce  before  the  conrtB ;  (obieeted 

toby  Manager  Bailer) 1—485 

dlscnBsed  by- 

HaDBger  B 

Mr.  Stan  be 

Mr.  Evarts 

not  admitted.  (yeasT,  nays  44) 

Presidrnt'g  declaration  of  pnrpofle  in  tendering  General  Sbennau  the  appDlntm 

War  oiiiKter™;  (Objected  toby  ATflni^eradtfAati!) 

BOtudmlned,  (yeas  35,  nay8  37| 


Hos;edbyVjOO'^k 


Lbility  of— Continued. 

I  OfdnlOD  BBtoadvlsaUUtyof  achan 


lectfld  to  bj  Manager  IftttUrl 


Mansger  Blnghnm. 


at  of  atr«Bt  of  IforeoBi 


I— Mi, 5W,  SOB 

not  admittea,  (yeaa  15,  najs  35) I-SU7 

adslceloPrasldent  to  appoint  some  MHonto  plaoB  of  Mr.  Stanton:  (objectett  to  by  JMaBiwiirBlolff)... I— 507 
not  admitlsd,  (yeae  LB,  dbtb  ™  '    ■"= 

sffidaTll  of  Edwin  k  Stanton  an 

Bialer) _ 

diHCUflKd  by — 

Manager  Bntler 1-610,511,613,513,51* 

Mr.Evarta 1-510,511,514 

Mr.Slanbary 1—513,513.5(4 

qnsBtion,  Whetber  Pre'tident  stated  to  Qenerei 'sbemm'his  porp'oie  ia'twdering'bim  tbe'o 

Secretary  at  War  ad  i-atrim ;  (otjecled  co  by  Maaager  Blnglum) 1 — 517 

admitted;  (yeas 38,  naya 22) 1 1—518 

Pwskleot'aileclHrarionofpurpoBe  in  tendering  General  SberaiMi  tba  office  0(  BecretaTyof  Warsii 

interim:  {obJBClEd  til  by  Manitger  Binfhan) 1—518 

HdmKwd;  tl'eafl26,nay8a51 1—530 

maUDge  of  Proaident  to  Sonata,  Febniary34,  1868,  birsapome  to  Senate  rewlolioaDf  Febmnry  31, 

18«8:  (objected  to  by  Mano^ffBalJer) 1—538 

dlBCUBsed  by — 

Kaonger  Bntler I— 538, 539,540,541, 542,543 


Manager  Bontweli ._ 

Bdmilled!  (yeas 36, nayi IS) _ __._ 

«mpl^yment  of  counael  by  President  to  r^ae  questloi 
Seivetary  of  War  agUnst  eniltority  of  Pteddeut 
dlBcusaed  by—  ■ 

Manager  Butler 1—597,600,604 

Mr.  Cnrtifl ..._...........-.. I — flUQ,  Gl>4 

Manager  WllBon I— 6M 

admitted i  (yeaa29,  naysSl)..... I— 605 

sdmlttei^  (yeas  37,  nays  33) '. I— 6SB 

BolB.  after  fnilnro  to  obUan  Mieia  corpm.  In  porsnance  ot  President's  Instnictlons  to  test  tbe  right  of 

Mr.  Stanion  to  continue  in  offlco;  (objected  to  by  Mimager  Btater) .1—610 

.admitted;  (yeas37, nays33) I— «ia 

and  noralnntion  of  a  successor  t  (objected  to  by  afoBoJw  Bstio-) 1— 62o 


Manager  Bntler.... 
ManagtlyWUfion... 

(objected  to  by  Jlfan, 
Ecnssed  by- 
Manager  BnUer.... 
Mr.B'arli) 


cnssslby 


..s-ms 

..1-674 

by 

..1—676 


not  admitted;  (yeas  SO,  nays  39) I— 6aa 

lvi(«  to  President  bycablnet  In  regard  to  constmctionottennre^f.ofSce  act,  andlts  appUoatlon  to 
Secretaries  appointed  by  Presideat  Lincoln ;  {ol!jected  t«  by  Managir  Bulltr) I— CM 

Mr.  Evarts j I— 694.6B6 


notadmjtted;  (yeas  B3,nByBa6)... 

cabinet  oonsnltations  In  regard  to  obtflinlag  a  jnaiclKl  decision  on  constltolionnlity  of  (enu 

act;  (objected  to  by  Maaaeer  flutier) 

discussed  b) 


to  by  Manager 
9,'n'»i^"30):: 


HaE.dbyV^OO^le 


X  INDEX. 

BrfdeBce,  admisilhUlt;  of— Coatlnutd. 

forte;  (oWfcled  ta  hy  Xmm^er  SuOer) 1-700 

not  »dMlUnli  {yeaa  IB,  nayaae) 1—701 

o^lona  giv«D  to  Pretident  by  cabinet  on  queetloD,  Whetber  lbs  Seeffitatiee  appointf  d  b^  President 

LfBcoln  were  wittlii  (he  provIdonsoflflaoro-of-offloeBet;  (oldcttedto  by  jMo?MSB-IHii^*om).I— 715 

notnOmilted    (jem"!!  nayaS6)  1— TIE 

anawer  of  Foster  Blodg^tt  to  Potlmaiiter  Oeneral'e  noitee  of  bli  Bospeaiion  (rote  Ibe  office  of  post- 

inasier  Bt  AnguiW.  Ga    (oloeclsd  [0  bj  jifr.  Bnaru) 1— TSS 

dlseiuHed  by — 

Mr.  Evarti  I— 71(9, 7S3, 784, 736 

ManHger  Bntlor  I— 732, 7S3,  m  185 

ootadmiUed  I-T-JS 

Doioiniitlosaif  LieulsnBDlCeoendSbennSD,  February  13,  IB68,  andof  U^or  C>enernl  Oeor^e  H. 

Tbumai.  Febmary  ai  tSSl  lobeOenerala  by  brevet;  (oUectad  to  by  ^r.  £«ruj 1—735 

Doladmllted    IjeasH  naya35)  1-738 

Evidence,  docmoentsry,  for  Ite  prostculloo— 
copy  of  oath  of  Andrew  Jobneoo,  President  of  Itae  tTMled  States,  April  IS,  lB6Ii,  wltb  accnmpanybiE 

cerUflcates 1—147 

copy  of  President  Llnccln'B  meesago  to  Senate.  JODHary  13,  1S62,  Dominating  Bdmln  M.  Stanton  to  be 

Secretary  ct  War 1—148 

oopy  of  Senate  rtsolullon  in  execntlve  sewlon,  January  15,  18^  coDseatlng  lo  appeinlmeiil  of  EdniD 

M.Stant™  to  be  Secretary  of  War 1—148 

•    copy  of  Pffi^dent'B  meHsage  lo  Senate,  December  13, 18ST,  announcing  suspension  of  Edvln  M.  Slaninn 
fnnn  the  offlea  of  Secretary  of  War.  and  designation  of  General  Grant  as  Secretary  of  War  ad 


oUIiy  «  Senate  oidv, 


mcsEUK)  of  pTFislctcut  au 


...        -  --  ,  Jannary  13,  1868,  diiBcliog  SecretaiJ  to  commnnlcato  oopy  of  non-concurring 

molatlon  t«  Frealden^  to  Edwin  M,  Stanton,  and  to  U.  S.Orant.  Secretory  of  War  id  inlcrin...  .1—155 
■   01^7  of  Preridfnt'a  messuge  to  Senal«.  February  91,  1808.  annoODcing  removal  ol  Editla  M.  Stanton 

from  oflce,  and  deiigaalion  of  Us  Adjutant  General  of  tbe  army  as  Secretary  of  Wat  ad  irtterm.. 1—156 
oopy  of  fnitldent'B  order,  ITebrnarc  SI,  18G8,  removing  Ednln  M.  Stanton  fVomtbeolHce  of  Secretary 

o(W«r._ rS. .......VV. I-1S6 

•      copy  of  Prestdent'B  letitr  of  BTiibDrily  (o  Loreneo  Tbomaa,  Febrnarj  21,  1868,  to  act  bs  Secretary  of 

War  ad  interim,  and  directing  bim  Immediately  to  enter  upon  dat^ee.. .,..-..,,..-.... ^ I — 156 

copy  of  Senate  msointion,  Febmary  31, 1868,  tbot  President  bas  no  power  to  remove  tlie  SeJiretary 

of  War  and  to  d^Biffflale  any  other  officer  to  perform  duties  of  tbat  office  odiMerin -..., 1—157 

copy  of  Senate  order,  February  ei,  1866,  directing  Secrelacy  to  communicato  copieB  of  fiiregoing 

TCBolulion  to  Prartdent,  toSeorelary  of  War,  and  to  Adjutant  Qeneral  of  the  army I— 157 

^  copyirfPretiaBBtLlaealn'BOOiBmissloii  to  Edwin  M.  Stanton  as  Secretary  of  War,  January  15,  188S.I— 157 

NdonunlHloB  of  Sdmgnd  Cooper  u  Assistant  Secretary  of  Treasury,  NoveniberSO,  1867. I— IKS 

tetter  of  Ka^mavto  Edmund  Ceoper,  December  S,  1867.  to  act  as  Assistant  Secretary  of  Tieasnry .  .1—16* 
i4py  of  GMieral  Ocasn  Ho.  15,  Uarch  13,  1868.  requiring  all  orders  relatbig  to  military  operatious 

faioed  by  Preaiaent  or  Secretary  of  War  to  be  Issned  through  General  of  the  sriny 1—937 

«TX.'>*  B™»"  l*^of  f'"""™' "■  H.  Emoty'ecominisBiop,  July  17,  tSSS 1-839 

SpedaLOrden  No.  486,  Ai^nsl  37,  1867,  assigning  Gener^  :^uory  to  command  of  department  of 

WasUnglon , i 1—310 

order  Df.£r«ldent,  FebrDBry  13,  1868,  UJat  Brevet  M^Jor  General  Thomas  resume  dntles  as  Adjutant 

Generol 1—840 

letter  of  General  Grant,  January  84,  1868,  requeBtlog  to  hare  la  writing  order  given  hbu  verbally  by 

Preeident  to  disregard  orders  of  E.M.StanloD  bb  Secretary  of  War,  4o I— 310 

President's  inslrooUonB  to  Genera)  Grant,  Jannary  39,  IBflB,  not  to  obey  onlars  from  War  Depart- 
ment, anless,  &e 1-^40 

letter  of  President  to  General  Grant,  Febroary  10, 1868,  in  regard  to  bis  bating  vacated  the  office  of 

Secretary  of  Warorj  fn/eriis , 1—^1 

copy  of  President's  letter  of  authority  to  Lorenzo  Thomas  to  act  as  Secretary  of  War  adjnlsrini... 1-^43 
coi^Bof  order  removing  Edwin  M.  Stanton,  and  ietlerof  anthoilty  lo  General  Tbomas  wltb  Indorse. 

mentiUiBrcoD,  forwarded  by  President  to  Secretary  of  Trtaaury  for  hiainformalioo 1—348,349 

copy  of  General  Orders  No,  17,  Morel  14,  1667,  requUIng  all  orders  relating  to  military  opcratioojl  to  . 

be  iBBDed  tbrougb  General  of  the  army I— ^S 

copyof  order  of  Benerslnf  army  to  General  Thomas  to  rsBume  duties  as  Adjulont  General 1—356 

Bonal  article  to  tSe  Conslltulion 1-^578 

report  of  Pnsfldenfs  speech,  Angnst  18, 1866,  hi  reply  to  Hon.  Reverdy  Jolmson,  as  sworn  to  by 

FranidsH.  Smith I— SB8 

report  of  President's  speech,  August  18, 1866,  revised  by  William  G.Uoote,  his  secretsry l*^i 

DlOleveland,  September  3, 1866,  in  Cleveland  Leader i-Sio 

Bl  Clevrdand.  Septwnbor  3, 1666,  by  D.  C.  HcBwbe I— 338 

BtCllBTelud,  Slumbers,  1866,  in  Cleveland  Heridd 1—333 

MSt-LonlB,  Septembers^  1866,  In  Mlssonrl  Denwcrai I— »0 

M8<.Lonl^  Septembers,  1866,  In  St  Lonts  Times 1—348 

form  of  varions  commissianB  as  issued  by  Presideiit  before  and  after  passage  of  irfvil-iennre  act — 1—353 

list  of  removalHof  heads  oL  departtaents  at  any  time  by  President  diulng  session  of  Sennte  , I— ^{53 

list  of  appointments  of  heads  of  departments  at  any  time  by  President  without  advice  and  consent  of 

Senate  and  while  Senate  v^as  lo  session. 1—358 

correspondi.-nce  between  President  John  Adams  and  Timothy  Kokertng,  May  180ft  rsiaSng  to  re- 
L,  ..  „.  r^.^.^-..t ™..  .»  „ , 1  a.,..     ■■  -o-       1  o i_362 

o  ijB  Secretary 


ooval  of  lb.  PlDkerlngfrom  office  of  Secretary  of  State 

ly  of  President  John  Adams's  meswge.  Hay  13.  1801,  nominating  John  Uarshalt  to  bi 
If  State  In  place  of  Timothy  PicKeriug  removed,  and  action  of  Senate  thereon 

llanee'Bltt 

,y  Google 


a  President,  August  11, 1867,  notifying  Soereiaty  of  Treasary,  ■ , ., 

~ll»"  of  loniire.ot^)(BaB  act,  of  snspenslon  of  Bdnin  ILSlsnton 1—384 

orclary  of  Treasury,  Aagust  15,  1667,  notifying  heads  of  bnreaui.  In  compliance  itlHi 

re^nlrementsof  temire-of.offieeBct,of  sospen^on  of  Edwin  M.Stanton 1—366 

ueeotlve  mesuges  of  President  communicatlag  Infocmatlen  of  Buspen^on  of  several  officers 1—369 

commnnlcatlon  from  Secretary  of  Stale,  December  1»,  1867,  reporting  to  President,  bi  compliance 
with  provlslonsof.teanre.af.office  act,  the  saipeBdon  of  the  consul  at  Bninal,  Borneo 1—369 


Ho,'^:&d  by 


Evidence,  docummtBrv,  fnr  the  prosenutlon— Contlnaed. 
copy  of  letiflr  ftoio  AdjBlBnt  deneral  TboraaB  lo  Preaident,  February  91,  1868,  repottidg  delirety  of 

msntof  Seentta^otWn  adimerim 1—316 

HiidencB,  aoenmailarr,  fop  tho  defence— 

afBdsTltaf  Sditln  M.  Stanton,  aodwaccanCor  arre^.of  Lorenzo  Thnmu,  Febnury  !^  1868 1— SIS 

doiAet  or  sntrfei  bbIo  dlepoeltion  of  emu  of  United  States  va  Lorenio  Tbomaa  I— S.1I 

PmldBnt'i  noiDlnallon  of  Thonuin  EtvlDB'  eon    to  be 'lei.rotary  of  War  February^  1868  1—537 

copy  of  Senate  proceedlnge,  Uvr  13  1800  on  nomination  of  J  tan  Uantaall  to  be  Se«mary  of  Slutt 

In  place  of  Timothy  Plriierlng  removed  1—555 

copy  of  ProBldent  Tyfcr'a  order  Pebroary  HO  1841  appobiting  John  Nelson  Allomey  Gkneral,  lo 

dlrcbarge  dnUea  of  Secretary  of  Stnts  ai  inieriis  1—5^ 

copy  of  Senme  rea  lutlon  Mareb  6  1834  conflnnbig  nom  aatlon  of  Jobn  C  CallionD  as  Secrelair  of 

8»te,  vice  A  P  Up«bar  1—558 

copy  of  President  FiUmore  a  order  Jnly  33, 1851  deeiganting  Wlofleld  Seolt  to  act  oa  Secretaiy  of 

copy  of  Senate  rBKDli»Jon,ADgust  15  18dU  conHnnlne  nombiatlon  of  Ctaarleg  H  Courad  ae  Secretary 

copy  of  Freddent  Bnetannan  a  order  January  10  186)  appolnllugHoiieBKelley  tobe  AcUng  Secretory 

copyof  Freeldent  Lincoln  ucomniis  Ion  March  5  1861  t   Caleb  B  Smith  ag  Secretary  of  Interior     1—559 
copy  of  letters  of  Acting  Seerctary  of  Treasury  August  17  18)"  relatmg  to  remoTal  ol  eidlestor  md 

appi^ser  In  PlilladelpblB  1—560 

Kttrnolafrom  records  of  Navy  Deparlment  e  jhlblUng  praclico  In  respect  lo  removals 1—569 

■'■■■"  '  -        -  ■ ;t  of  May  15, 1833,  and 


removable  at  pleaatire,  who  were  removed,  tbelr  terms  not  having eTplred... 
jples  of  ducaments  from  State  Departoientf  ohowhig  practice  of  govern] ' '~ 


Senati 

'  Preahlent  Bnehanim.  jHnaary  15, 

abhiet  oStcers,  nbetber  by  eppdlntment  made  In 


i' of  PreHldeatAdani9'scoa.ml»<IOD  to  Oeorge  Washington,  July  4, 17S8,con8tituldii( 

General  of  the  army I— 

es  from  Department  of  Interior,  ahovrlng  removals  of  .^IBcetH.  dale,  name,  office,  and  whether 

If  cumular  officers  appealed  during  geiBiDn  of  Seoats  where  vacaucleB  existed  wbeu  appointments 


official  action  of  Post  OlSce  Department  In  removal  of  Fosl 
Evidence,  documentary,  for  the  nrosecnilon,  iu  rebnltal— 
Journal  of  Bnl  Congress,  ITTi-'T.t.  eihlblth^  report  of  co 


y  Google 


adoplBd,  {voMai.  naj^is) -  II--MI 

remHrka  by     -  ./..^,-.I 17  78-  T"™  """^  '"''  '"^^  ""^^  '^'■^     \t—r  f  it  tin  oil  ofifl  ^9it  fen  dm  iR.^ 

qUBHdonby '..-.. 


[Hire  for  trial  be  pi^lpoued  nntll  nfter  tepIicBticm  fllMt :  oSered 
it I- 

lestinuB  of  evidence,  vcbich  mling  ehsll  bland  as  the  Judgrnrnt 


of  tba  Senate,  UDLesa  at 

Role  VII:)'  '  T      BS 

Bg™dt^.'(7sa8'3l'nayBV^v.^^^v/J^//"//.//"/////////""^"^.I/.^.-^..^ i— i^ 

Uiot,  BQblect  to  Bole  XXI  all  mamtgerH  not  dallveiing  oral  Brgnmeata  may  file  written  aisatoeiilH 
bBfDTB  Afta  24  and  coonsel  not  tnfllii«  orslargnmentB  may  file  written  srgunwnla  betors  AppU3T 

nmarks  bv                                I-«l  185  S4T  SE5  S6e  4S0  488  53»  530  899  II— 8, 9  ID  11  330  i^  491  494 

qaesUoneby  1—265  539  6»B 

opinion  on  Ibe  case  111—295 

Hendri  ks  ThnmHB  A    a  Benalorfrom  Ind  ans  TII_-wn^Tfi4^ 

remar     on  l  e  oompe      cj  a   r  e    res  se  pro  impon  o  bi  ne    m  m  393  39»  401 

order  by-^ 

that  trial  proceed  with  all  conven  ent  deipafcti    nmendmeiit  oCCarsd  and  agreed  to  1—86 

prencrlblng  form  of  Bat^  qneiUon    oifiired  II — WB 

remuksby  1—86  18C  331  365  633     II— 13, 289, 963  473  4T4  478  4^  481  487  48S  4S9 

opinion  on  tliecoae  111— 9S 

Hoop  of  meeting  orderfismg  atll  a-m  — [^Mr  Cowbms.] 

oflered  ^— SI 

adopted  (yeas'ig  nayBM)  1—633 

ordrr  BxiDg  atlSoclockm  each  day  except  Sunday— [By  »r  Gnna  I 

offered  n-99 

adopted  (yeas   1  Days  13)  U— HI 

Howard.  Jacob  M    a  senator  from  HIrhtgan  1—11 

lenurkaon  the  camDetoDcv  of  Oie  Freiddent  >roI(isnire  tOBilaSBmeinbecoftheooart  III— 36L3S7 

SB2,383,3883993B039"3Sb401 


(In  Senate  )  Diat  the  moBEBge  of  th   ilou      r  latlng  to  the  mpeachinent  of  Andre  t  Johnwn  be 

Impeaclinient  of  Andrew  Jobnaon      eported  and  ^rreed  to 
(bi  Senate  )  that  at  1  o  clock  (o-morrow  aftemoou  the  Senate  mil  proceed  to  eondder  the  bnpeaoli 

that  a  eunimanii  do  laeoe  to  Andrew  JobaluHl  relnmable  on  Friday  Uarob  13  Bt  1  o  clodt  p  □> 

adopted 
that  no  senator  shall  speak  more  than  onee  uoi  loejlceed  ISmlnnleBon  oneqnestlen,  diulugfiDal 
deliberations    offered  and  rejeclwl  iyeasl9  nayCW)  _    „    E[- 

remarksby    1—3  9  1"  16  IT  34  M,69  77  78  SH  160  180  188  214  235  365  376  334,325  34fl  3OT  ^^"I, 


, 693  716  738     II— 5  10  14,818,819  283  389  149  47!s, 485, 498 

oplDionoD&ecs«e                 ^  m-3t 

Howe  Timothy  O    a  senator  from  WisconBin  1—11 

remarkf  on  me  oompetency  of  the  IVesldeut  pro  Umferr  to  tit  as  n  member  of  the  court  m— 380 

ramaikl  hy                                                               1— J6  490  uUB  5SU  533  608  Gil  740  11—13  28-  383  4  ^ 

opinion  on  tbe  case  ill-^ 
Hudson  WlllluaN     (Bee  T  tammy  ) 

Impeachable  crimes,  detlnlllon  of. 1-88,123,147,476.    11-286.    Ill— .T55 

Impenchmect  of  Andrew  JahnsoD,  PrsHldent  of  the  United  States— 

reacdntlon  (In  House)  providing  for  the.  [Btf  Mr.  Caoodc,  Feb.  31, 1S68:]  referred I— I 


report  to  House  ......,..,.,..-, 

Committee  (tn  House)  to  prepare  ni 


Hos:ed  bjAjOC^k 


[nipewrbinent  of  ApdreiT  Jobnion— Coatbined. 

ndopled,  lyoBB  106,  nay8  3J)..! 

DiaiiaeersoleptedsuilSeDBteDotJfled 

Home  in  Committee  of  tto  Whole  to  stlend . . , 
demnod  that  til  e  Senate  take  procMg,  &e 


«,  PreBlflent  of  tbo  United  SI 


1— 147,  4J5 

11— 14-44T 

.-  u—ise.  tm,  i96,  *9i 


Senate's  dCDlnl  of  powor  to  remove  and  sppniat 
orler  tbat  Adjatanl  General  Thomas  resnme^bla  di 


:»ember  13, 1667 1-118 

u,  vuiuuiuuiaUed 1—155 

u,  SecieUU?  of  Wat,  HtidnieslBiiatJon  of  Lorenzo  TtaomaH  SeDretary  ad 

......  i—iM.wa 


)t  SBCrttarj  ed  ialtrin . 


at  Cleveland,  Septembor  3, 186B 1—385,389,33 

gt  31.  LoolB,  Sephjmbor  B,  1868 -    

itification  10  Seoretary  ot  Tpeasorj',  Augiut  14, 1867,  of  Bo-pensloa  of  Mr.  Staaton  . . 


t-3ia 

1—375 

137, 438,  439, 455^453 


thMr.  IVrrin I— 613.0H 

lb  Secretary  Weliea 1-8B4,  BI4,  ffIS 

Er of  War Ofllce la LlenteDHil General Shermtui I— 461,4Sa,48S,!>!T,»lS,3S1.93a.Sa» 

inallonof  Mr.  EwingSecreUrj-of  Wat,  Febrliarr^  1868 1-«I8, 516,  !i37, 555, 5W 


.  1-605,611  . 
....  11—486,467 

11—496 

11—497 


.UDlessforcauBeaabon-a  tolbecoatrary;  offend...  I— «3 

I-tl4 

lie  trial  2d  of  April;  t 

reiaarkeby..."!"l-" 

Sae.  644, 6H,  661, 669. 675,  STB,  680, 863,709,  TU,  714,  Tl^  717,  Tl^  791,  IS,  tSB,  739, 
740^741.    It-5, 6, 13, 118,166.189,818, 36a,  SSI,  889,883,306,389,  46a,  475,479,483, 
'    484,485,487,490,498. 

qnealionahT I— S!06, 565, 507,  S17, 660 

opinion  OB  Ihe  ooee Ill- .50 

Jnnei,  J.  W.    See  Tatiaeny. 

Judement  tf  aeiinitlal  entered 11—498 

K. 

KatBoer,  George  W.    (See  Tatimmy.) 


i  by  Google 


L?f  Illative  bnein^ss.    (SeePractici 


lugiiDentbj- 

M. 

MtCwery  Thomas  C,  a  lenator  from  kaiilueky 

-^^l^^^ 

M  Ewm  Danipl  C.    (Sea  TnrlinioiiB.} 
^Mgs.IiJ     (See  TtiliiHeny.) 

'i  Kwa,  Wmiam  G.    (See  Tatimeot.) 

proceed  lo  vols  wilbont  debate  on  Ihe  nevetal  artleles-flBCli  MnUor  to  be 
written  opinion  Bltbiii  two  dajsaftet  the  TotB!  offered 

nTneBdnyatlSm. 

11-1T6 

.I-39a 

.!!7!;'i15''S 

ttaiil  &DAte  proceed  on  KoOdsy  neit  to  take  tbejeBBandsnyBi 
MnBtM  lo  Have  peimiusion  10  file-n  written  opinion :  offered 

-•--i-r 

'ii^io, 

rcniarltBOD  the  oompetency  of  Ihe  Pre^dent  pro  Iciapore  to  Bit  age 

■  member  of  the 

-a»,86,( 

....ni-387.a87 

H. 

S65,M6,a67,a«8 

:,a»6,S81.S89,SS3,ije4,3or 

O. 

f.'ir'.'^n!,^ 

Otinion;  order,  that  cMhuenator  shall  be  pormillea  t«  file,  within 

-jao/^™oiHi. 

the  vote 

^aUhave 

Bled  by- 

Mr.  PalKiMn,  of  New  HampBhire. IiI-303 

S??^:?^: :::::::::::::::  ";:::::::-:::::::■■ 

i  by  Google 


Wilson 

n-^'i 

8SeD» 

..  from  N»w  Horn 

P. 

aoatHecoxe 

^ 

:..in-30B 

.LUILl 

rftomTenoBwa 

,)that  die  BoUcB  to  Chief  Juatioelo 

delivered  by  a  commitlee  of  three,  *0. ;  Bgreed  to 


■by— 
Senate,)  that  die  notice  to  Chief  Juatioe  to  meet  the  Senate  In  the  trisi  and  request  Ms  •Bend- 


I— 10,«l.    n— *, 

Practice. 


111—340 


.„ paldjiB:moUon  to  open  ajui  eloHo^aroent  thereon..^,,.,. ^., 


ItseW- „. .1—507,519 

t  iBcmopolenl  lor  Senate 'to  recall  say  witneBS il^l8,5S3 

f  managers  desire  la  crosB-exaolDe  Ijiey  mast  crons-exBniiDe  before  dismls^g  wjInesB I— :Ql 

u  apiillcalion  f^T  an  order  of  Senate  to  fnmuh  a  itaicmeai  fi-oio  Its  records  Can  tiiily  ba  aadrenea  to 

he  general  rnlea  of  the  Senate  In  Its  le^slatiVe  eeBslon  goTem  proeeedingB  ot  ^e  conk,  eo  fiir  as  ap*   ' 

pUoahle 1—351,533 

eudent;    {See  Jahnian,  Andrito.) 
esldenljmfffliimreDf  the  Senate^ 

[Bt  Mr.  HmOricki] 111—360 


i>OTiB ni— 363,3fia 

DUon , m— 388,389,390, 391, 393,393,391, 398, 396 

Drake .'. IH— 380, 389, 390, 393 

Feny 111—394 

FesBeoden : II[>-3«6, 361, 394,  Ml 

Frellnghnjseo m-~^BO,XS 

Grimes In— 3ee,SM,Ul 

HendrlctB HI— 360i  364, 393, 399. 101 

Howard Ill— 361, 387,383, 363, 388, 389, 3B(^  ^^93, 401 

Morrill,  of  Maine 01—384,394 

Morton lU— SfiTaST 

Pomeroy ni-^37»,  SR^  394, 401 

Sheman m— 3«^371,391,39?40l 

Stewwt 111—395 

Sumner 111—315 

Thayer 111—381 

WILUame jn— 365,366 

mwu lU— «0 


argmnonls— [BjF  Mr.  SmniMr.] 

«iiednp ^.^'^^^''^""!"'^^^'.^^^^^^^"^^^v^^^^^^^^^^^^.. '.".'.'".'.'.'.'. '..ii.^74,«8 

ler,  that  the  Senate  meet  on  Honday  next  (iUay  11)  at  II  a.  m..  Ibr  deliberation  on.  and  on  Tnee- 
dar,  atiam.,  proeeed  toTote  wlthont  debate  on  the  several  artieleii,  &c— (^  Jtfr.  iUsmU,  »/ 


iroserlWng  (orm  of,  by— 


i  by  Google 


XVI  ESDEX. 

Qu^alioD,  Rnal— CoDtlnned. 
ordcru  offered  prescribing  form  ot  by- 
Mr.  Conneii 11—479 

Mr.  HBDdrtck« ...U— 478 

Mr.  8uionoc 11—189,319,478 

views  of  Cblet  Jnatlce  on  torm  of  pulUng II — 480 

order  tliBt  Ihe  views  oC  Gbief  Justice  boeateredflnthejiniinal— [Sjr  Afr.  BuchUac.] 

offered  and  agreed  to 11—480 

order  that,  be  put  Be  propoBed  by  presiding  officer,  and  eash  seoator  rise  uid  aaswer  •'Gniltv"  or 
"Not  guilty"  onlj-fft)  Mr.  Simner.] 

ofioredand  agreed  to II — 481 

order,  tbal  IHb  Btnnding  order  of  lie  Senate  that  It  wlU  proceed  to  vole  on  tbe  articles  at  12  o'clock 
ai.  to-morrow  be  rescinded.    {By  Mr.  EOmwidi.] 

offered  May  11,1368 n— *S2 

aifreedto U— 483 

order,  that  the  Senate  now  pmceed  to  vote  upon  tbe  ortiides,  aceonUng  to  the  rules  *t  Ibe  Senate— 
^ByMr.EiKtindt.] 

offerBdMayie n— 485 

agreed  to II— 4Bfi 

ngreedto.  (yeas  34.  nays  IB) 0—484,485 

a  altempted  to  prevent  the  eiecntion  of  the  tenare-of^ifflce  act  by  tmlawfully 
■-  approprlall 


..._  _...._  ..____._:. ^g,[„^  aetof  1B67  requiring  that  all  orders  ehonld  pass 


19) 11—486,487 

order  that,  be  now  taken  on  rBmaining  articles— [ftr  Mr.  CimWiiy.J 

offewd  and  r^ecied,  (yeas  86,  nays  28)  11—492 

that  the  several  orders  heretofore  adopted  as  Co  order  of  votii^  on,  be  reecloded- [^  Mr.  fTiJItaflu.J 

offered..,; U— 490,491 

agreed  to 11—495 

■  tatien  on— 

Arlido  n :   That  he  isaued  a  letter  of  authority  to  Lorenio  Thomas  to  ad  as  Secretary  of  War  ad 
iaierlm.  with  iuten*to  violate  the  ConHlltutton  and  Ibo  tenure  of ^ifflce  act ;  (yeas  35,  nays  19).  ..II— 498 

violate  the  Con sfitnllon,  (yeas  35,  nays  19.) .' U-^97 

Qncsiiona.    <Soe  Pniaf «.) 

B. 

Kauitey,  AlexSTider,  a  senator  from  Hlmiesota _ I^-U 

remarks  by I— J76 

BaDdall.  Alexander  W.    (See  TVmurob;.) 

ReiilUalion,  read  and  fllefl 1—84 

motion  by '.' .V.V.V.'.!!!!!!!"!^!;!'."!  il.'.'!!!!"  !*'!"!!!!"."!! t;j;."ii—49s 

Bule  VII,  order  ameodlrtg,  hi  respect  to  BnbmittJag  guestlons  of  evidence,  &c„  to  Senate— [^  Mr. 

offered,  1—185;  agreed  to.  (yeas  31.  nays  19) 1—186 

VII,  order  amending  and  rerinlring  votes  upon  iqcidenlal  questions  to  bo  wlUiout  division,  unless 
demanded,  &c.— |Sy  Mr.  Drdie.]  ■ 

XX,  conUmcUon'of '. !'".!i-S07,30a 

XXL  motion  to  amend,  so  as  to  allow  such  of  managers  or  counsel  as  desire  lo  bo  heard,  to  speak  on 

flnalargnment— [^Jtfiiiii«*w£''W*™'l 1—450 

XXI,  motion  lo  remove  luait  fliB(l  by,  as  lo  niunber  who  may  parliclpata  In  final  argnioenl— [By  Mr. 

SVeHB^jHjrMB.) 

■offered 1—451 

discUBsed  by— 

ManB«Br  WIIUbbib 1—491 

Manager  Stflvens.... ,,..... ...-.......-......,, -I — 494 

Manager  Bonlwell 1—495 

MumgerBnllw'."'.'..'.V.'."'."-'.'.V."V,"V.IllV.V.'.'.ir.'.'.'l'.r.".'.'.'.".',V/.r.".^^ 

Mr.  Evarts ,,...1—497 

fabled,  (yeas  38,  naya  10) 1—498 

XXUI,  order  amending,  lo  eabisot  It  to  operation  of  Rule  VII— [^  Ut.  CoiikUng.] 

offered,  and  agreed  to .1—18 

amendment,  that  the  fifteen  minutes  allowed  by,  shall  be  for  Ibe  whole  dehberatlan  on  final  question, 
and  not  to  final  qneetioo  on  each  article— [^  Afr.  i^oicj 

Dlftred,  11—474;  adopted 11—478 

Bnlaa.    (See  JProciice.) 
order  (hi  House)  limlthig  debate  and  <j)rect[ng  proceedings  when  articles  are  repoiled  to  House— [^ 

Mr.  WanSiNr™,  o/JUi«oii;]  adopted;  (yeae  106,  naysST) 1— S 

of  procednre  and  practice .1—6,13 

of  Senate  sitting  In  legislstlve  session,  adopted  f»r  gnldaoceot  conit,  as  fat  as  applicable 1 — 151.  S32 

Sullnge.    i^in  Stidtita-!.  Practtce.) 

S. 
Ssnlsbnry.Wlllard,  a  senator  from  Delaware 1-13 

Seward,  Fred.iick  W.    (See  TEWiisosy.) 
Hhntldan,  JameiB.    (See  Talivionv.) 

Btierraan,  John,  a  senator  from  Ohio :..!- 11 

tsm arks  on  the  competency  of  the  President  ]fr«  Umiore  tosltas  a  member  of  tts  court 111—360,371, 

391, 39a,  401 


HosiedbyGoO'^k 


iflloprlnttdorwriltenBTgunienlst  amendment  offpred U— fl 

154,  ]  55, 181, 183, 261, 3S3,  «9, 451, 494, 49S,  537, 563, 568, 589, 608, 611, 6TJ,  876, 
716, 741.  U— 5, 8, 83, 84.  tS8, 280, 581, 3S9, 403, 469, 471, 473, 475, 4T9, 180,  iS! 
^-181,284, 668 


Sianlwry,  L 


mKhoOeltl 


of  forty  flays  lo  prepare  anawer  . . 


1—477,    II-S,49S 


Burielgli,  Fe&mary  31, 1888..  .1-168,  IBS,  193,  IBS,  206, 207 
impaoled  with  emfoBiiKB 1-^14,245 


rof  Waroffli 
cf  affidavit  aadn 


a  Idler  lo  General  Oral 

ml  of  Bdmnnd  Cooper „._ ^  „ ^ , , 

relallDg  to  the  reeiinMnicthm  of  Alotaama I— 

B  declHTBdoiu  tt>  Adjntuit  Ocoeral  Thomiu,  FebniHry21 

lona  betneen  Pieddeat  and  Oen'l  Shemuui,  Jumacy  12  . .  .1-462, 463, 469^  468, 46S, 
dflne^iiig  departDifliit  of  tbe  Atlandr  ' 


1—421 

,  J7},  473 
I— 4S],tfi2 


lunlcnUd  to  But! 
lAed  to  Senate...., 


Uiat  Manser  I 


ncy  of  tbe  PmilAeatproteraptrreia  Bit  aeaiii< 


1—156 

I— 1S7 

14,330,393,332 

!'.II!I".I-^15 


Stevens,  ThafldBUB, 


—  ri— 3. 

..in— 152 


SB  othernlHe  orderec 


offered  and  tooted,  (yeas  23,  DByb36,) 

tbat  irhere  the  Senate  weie  eqnalfy  divided,  and  Chief  Justice 


intins  the  trial,  &c ; 


in  final  argumeat  Ihe'BeTeral  m 


indefioilely  postponed,  (jeei 


Hos:e4byGoO'^k 


XTIII  IHDEX. 

Sumner,  ChBtleB.  ordera  hj— Contlnupi 

Ibat  all  BvHence  offered  not  ttivlBl  or  obrlooily  irreloTani  be  recelvad  withont  objecfloD,  lobe 

offered 1—589 

Wbled,  (yBaB33.nBTBll) 1—590 

tbat  Senate  Bit  tnat  10  a.  m.  to  6  p.  m^ ; 
o^red , I— €31 

reJBCteil,  CfBM  19.  "sj*  30) I— «33 

Uist  Senile  proteed  to  vole  on  the  BeterU  btUcIpb  of  fmpeaclnnent  at  twelve  o'clock  on  the  day 
nftel  dOBS  of  arguioeiitB : 

caUednp './////"///V///.!V.!y//"V//""!l"!V.'V.''V.""."'!r.''.'.'.'.nl-4T4,476 

tlistiinerreiDoval,  wUchfolloirBcouvlctfDn,  SDrfDrtherJndgmentitiaUbedetenDliiedbj'aDi^orit; 
of  membera  present : 

offered  and  laid  over 11-^349  , 

that  Mr.  NeltUD,  one  of  coausel,  luTliig  used  dlBorded;  ivorda,  has  deneived  tbe  dlsspprobatJoD  of 

oftbrert- n— 280 

tabled,  (yeaBSioBVB  10) II— 3OT 

that  Senate  "HI  sit  from  10  8.  m.  to  S  p.  m.  ! 
offered  and  tabled,  (yen  3S,  naji  17) 11—308 

offered  and  reJHMd,  (yeas  8,  nByB4a)... 

andan«wer"Gnmy"or 


iroposed  by  presldbig  ofBoer,  and  each  BmatDr  sliall  rise  Id  his  place 
'■HotBoiily'-only; 


rnieaoy- 
XSIII,  In  tahlDg  llie  votes  of  Seaale  od  the  articleii,  presiding  officer  shall  ca)]  each  nenator  by 
name,  and  upon  each  article  prmjoM  the  question  of  "Gnilty  or  not  guilty] "  wherenpon  each 

todoTOr II— ai9 

called  up 11—478 

XSIV,  on  a  convlcUon  by  Senate  it  shall  be  Ibedaly  of  preeldlDg  ofEcer  forthwith  to  pronounoe  the 
removal  from  afflee  of  the  oouTlcted  person ;   anj  f^uther  jndgnient  Bball  be  on  the  order  of 

proposed  April  fl5 11—189 

lrtd(Aer II-ai9 

called  up U—iBl 

remarks  by. . .  .1— M.  35, 85,  BO,  154, 155,  l«j,  180, 187, 365, 298, 307, 370. 371,  <89, 491,  <96, 4B7,  SSS,  534, 536, 1(61, 

,  B89, 631, 632, 633, 673.    11—99. 141,  IW,  189,  S03, 818, 219, 949. 880, 881. 

307,308, 4n.  175, 4n,  478, 479, 481, 490,408 

opinion  on  the  case in-^4J 

on  thoqueatton.  Can  the  Chief  Justice,  prealdlng  in  the  Senate,  rule  or  vote ni— SSI 


William  J.  McDonald:  eorvice  of  Senate  resoUitiouBal  ofHcc  of  PreBMent I— 158 

J.  W.  Jones:  Bcrvico  of  Senate  rcBolutioQ  on  Adjutant  Gonero!  Thomas 1—159 

alon,  I— 164;  PriBldcnt'B  nollflcatlon  to  Secretary  of  TreaBury  of  Secretury  Slaolon'B  Buspen- 
Blon,  I— 363,364;  notification  of  Secretury  of  Treasury  to  heads  of  bureaus.  I— 360. 

Burt  Van  Horn :  Adjutant  Oenernl  Thomaa'B  demand  for  posBeseion  of  War  Department I— 16J-170 

James  K,  Moorhead :  Adjutant  Oeaeral  Thomas's  deraODd  for  possssEioa  of  Wur  Department 1—170-174 

Walter  A.  Burleigh!  Adjutant  General  Tfiomas's  account  of  inlervlew  with  Secretary  Slauton,  I— 

intondedloobtntoposaemiin, I— 175,188,810,211, ai^aiS.    '  '       '  ^ 
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Al^Hima,  1— aei^yS;  PreaideDl's  speech,  AngiiBt  IB,  1866,  aa  telegraphed.  1-^80,  SSI,  9B9.a9a 
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JosephA.Dear:  PrasMenl's  speech  at  St  L™1b '    "-  -•' 
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J>-'^-£:i>^^'^''  nomination  of  Thomaa  Ewlng,  sen.,  to  tie  Secretary  of  War.  Pebrnary  32, 1868, 
I — 5j7:  when  receiVfld,  l-— 537,  55"j. 

William  G.  Moore  inominadoo  of  Mr.  Ewlng  to  ba  Sec  etary  of  Wa  1—566  when  received,  I— 558 
and  delivered,  1— 557. 

Walter  S.  Oox ;  eonnsel  for  Adjutant  General  Thoroai,  1—595  5fll>  employsd  by  President  1—597 
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«)5,611,6ia;  J.H.Br*dley,  I--614    discha  ge  of  Thomas  1-609  617 
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PnildentBhuilrnotloiu,  Pebrnary  2i  n  e  pect  to  obtainiHg  ftoisos  oomaB.  I— 630  acts  m  refer 
enoe  Ibeieto,  I— 630, 631 ;  diwharge  of  Th  ma    1—03:. 

Edwin  O.Perrln:  Interview  with  President  Sebmay   t  1—633  834 

Wm.  W.  Armstrong :  Preaidanfa  apaecb  at  Cleveland  I— *34-637 

Barton  Able :  Preddent's  speech  h(  St  Louis  I— C37_(;40 

Georgv  Knapp :  Presldeut'it  speech  at  bt  Loala 
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appointment  of  Mr.  Bwing,  February  32, 1—664.  702 ;  consioeral 
1-675,603.697,700.  ' 
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lUT^t  of  Wd'"^^''"'§,'"'*^      ° 1—175.188,310,311,318,919,431,440,441,443,443,444 
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HosiedbyGoC^k 


orde™  oflsred  to  fix  tl™  for,  tQ  proceed  by- 
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reply,  but  Hltecuatlug  wlUi  aeld  tno  niDDBgeis,  lesvipg  closing  Brgoment  foe  Preeldonl  and  luanit 
gere  fiDal  reply  under  original  rule ;  offered,  II— 3;  diaagreed  to,  (jeos  SO.  nays  S^)  II — i. 
that  one  of  monagoril  may  file  printed  argument  before  aijjourament,  and  Ihat  after  oral  opening  bj 
B  manager  and  reply  by  one  of  coniueJ  anotber  counsel  mn;  file  wi^tlen  or  make  oral  address,  to 


(See  Chiif  Justice  I  E^^idenci ;  Qhh 


(S«e  FreeidEnt  pro  teinpore ) 
Walbridee,  L.  t,    (See  Teuimanji.i 
WaUuce.  Oeorge  W.    (Sw  TeiUmoTiy.) 
VMIee,  Edgar  T.    (See  Taatmaty.) 
Welln,  Gideoo.    (See  Tacimmy.) 
Wllkeun.  Samuel.    (See  Tenimmii.) 
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ijnoBllon,  WbeUiBr connael can »new BiKninatlon of  a.  reeallBd  by  omirt— (^  Mr.  ITilliami],.. 


EvarW .t-!aa,aM,5S8 

nagsr  Butler l—Bsa 

DKger  BlnebBm I— 534,  Sa,  KIT 

.  Blanbetj 1—524 

Irawn 1—588 

tlie piosecnilOD.    (Foreaslyeiscif  teBUmouy  Bee  TolaiMiy.)  , 


Chanaiet,  William  B„  drawing  moufyfrom  treMOIy l—SSB 

Cbew,  Roberts.,  toma of oommlmlons I— 3S1,35T 
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Bhennan,  William ' 
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a4lourament 1-276,  S98, 390, 499, 4S0 
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,.#  !„..-. '  1/ PreBident's  speecb  M  Clevelaad,  (yeBB  35,  aayB  11) 1—395 


of  Preddentfe  declaraUonL ^ , ,  „, ,. 
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inla  (tm  Howe)  llmitiiiB  deliate,  irben  artlclea  ot  are  reported,  (yeaa  IDS,  naya  37) 
Older  fM  ti<al  to  proceed  forthwltb  Dwm  flUna  replication,  (ycae  S5,  naya  SK) . 
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Zifler,  Henry  P.    (See  Tatimmy.) 
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PllELIMHAET  PBOCEEDISGS  H  THE  HOUSE  OF  KEPBESEBIATITES 

IN  THE  IMPEACHMENT  OF  ANDREW  JOHNSON, 

PKBSIDENT  or  THE  UNITED  STATES, 

rOR  HIGH  CRIMES  AND  MISDEMEANORS. 


FOBTIBTH  00HOKEB8,  3E00SD  SESSION, -Hon.  SCHUYLEa  0OLFA2,  Speaker. 


In  the  House  op  Beprbsbhtatives, 

Friday,  February  21,  18 
Mr.  CovoDE.  I  rise  to  a  privileged  question,     I  offer  the  following  resolution : 
Semlvid,  Ibst  Andrew  JobueDii,  Freeldeat  ot  the  United  SliUeB,  be  ImpeBcliBd  of  bigh  crimes  and 

Mt.  Wood.  I  ohject. 

The  Speaker.  It  is  a  privileged  qUBstion. 

Mr.  BouTWELL.  I  move  to  refer  it  to  the  Committee  ott  Eeconstruefion.     The  motioi 


Saturday,  Fefcruars  22,  1S68. 
Mr.  Stevens,  of  Pennsylvania,  presented  from  the  Committee  ,on  Eeconstruction  the  fol- 
lowing report,  with  an  accompanying  resolution ;  which  was  considered  : 
The  Oommiltee  on  Reconstructiou,  K>  irhom  wag  referred,  on  tlie  STth  da;  of  Jannarr  lari,  Iho  rnllowing 


If  an;,  the;  ma;  deem  necssaar; ;  aod  that  said  commlllee  have  Isiive  Id  report 
And  to  irhom  wan  aleo  referred,  on  lbs  9iat  da;  of  Febmar;,  luatanl,  a  comi 
M.  Stanlon,  Secrelar;  of  War,  dattd  on  said  Slat  da;  of  Pebniar;,  togetliBr 
Andrew  Johnaoo,  Prarideiit  of  the  UBlled  Slates,  to  the  said  Edwin  H.  Stanton 


Executive  Msn; 
n-amngion,  D.  a,  fcJtm 

as  PreBldf  Dt,  b;  tbo  Conslllotion  ani 


Respectful];,  yonrs, 

ANDREW  JOHHSON. 
Hon.  Edwin  M.  Stahton,  Wathig^im,  D.  C. 

And  to  wbom  was  alM  referred  by  the  Hoase  of  ResreseDtaUves  the  ftiUowIng  reeolutioD.  namel; : 
Raolrcd,  That  Andrew  Johneon,  President  of  Ibe  United  States,  be  Impeacbed  for  bieh  crimee  and  mlede- 

Haye  coDsldored  the  Mseral  subjoctii  referred  to  them,  aodaQbmit  the  foLLowLnn  report: 
That  In  nddlUon  to  the  papers  referred  to  the  committee,  the  oommlttee  find  that  the  President,  on  (he  3lst  day 
of  PAruary,  1688,  signcil  and  lisned  a  commiisiou  or  latter  of  aulhorlt;  to  one  LoraMo  Tboma.,  dlrecUugand 

and  papers,  and  other  pablla  propraiy  In  Lha  War  Department,  of  which  the  following  la  a  cop; : 

EXBCDTIVE  Mansion,  IfoMngtm,  February  31.  ISQS. 
Sla;  Hon.  Edwin  M,  Stanton  having  been  this  day  removed  ttom  oiHeeaa  Secretary  for  the  Department  of 
War,  you  are  hereby  authorlaed  and  empowered  to  act  aa  Secrelar;  of  War  ad  iiMria.  and  will  Jnuaedlately 
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PRELIMINAET  PSOCEBDINGS  IS 


BnyM  Major  Oe 

noral  LoHKNiO  Thomas, 

»iilf  GtseroJ  a  S.  Army,  WtaUnglon,  D.  C. 

ANDREW  JOHSSON. 

Offldidc«py»-f 

L.  THOMAS, 
SscrsWry  0/  War  ad  ijiKrhit. 

Upon  the  eyldei 
rith  which  Ihej  ha 
IB  United  Slatse,  t 
he  adoption  of  the 

m  be™  invested  by  the  Honse,  they  aro  ot  th. 
>e  Impeached  of  high  ctlioeB  aud  mtedeoieBiioJ 
mjcompBnjring  reBointion. 

3  opinion  that  Andrew  Johiiw>o,  Prealdent  ol 

THADDEUe  STEVENS. 

JOHN  A.  BINGHAM. 

0.  T.  HULBBRD. 

JOHN  F.  PAKNSWOKTH. 

F.  C.  BBAMAN, 

H.  B.  PAINE. 

Resolution  providing  foi  the  impeach  meat  of  Andrew  Johnson,  Preddent  of  the  lJmt«d 

Reatied,  That  Andrew  Johnson,  Preildent  o!  the  United  States,  be  hnpoacbed  of  high  cnioos  and  ndsde- 
ueanora  in  office. 


Monday,  F^maty  24,  1868. 
The  Honse  met  at  ten  o'clock,  and  resumed  the  consideration  of  the  resolution  rspoiled  by 
the  Committee  oa  Reconstruction. 

After  debate,  the  qnestion  was  (alien,  and  it  was  decided  in  the  affirmative — yeas,  136; 
'  nays,  47 ;  not  voting,  IT ;  as  follows : 

win.  SeokS,  Bemnuu,  Beatl;,  BenlDn,  Bingham,'  Blaine  Blair,  Bonlwell,  Brmntcell'  Btoomnll.  Bucllland, 
Bader,  dike,  Churehllt,  Reader  W.  Clttrhe,  Sidney  Clarke,  Cobb,  Coborn,  Cook.  Cornell,  Covede,  Cnllmn, 
Donei,  Dodge.  Drlgga,  Eekley,  Eggleeton,  EUot,  Fanswortb,  Ferctea,  Ferry,  Fields,  Qraceiy,  Orliwold, 
BB]My,H(>idlng,HiEby,HUI,  Hooper,  HopklnB,  Agahel  W.  Hnbbard,  Cheiit«rD.  Hnbbard,  Hulbnrd,  Hauler, 
tngersoll,  jenckea,  Judd,  Julian,  Eellej,  Kelney,  Eetchain,  Kltclien.  Lafliu,  QeoT^  V.  Lavrrence,  William 
Lawrence.  Lincoln.  Loan.  Logan,  Longhrldge,  Lynch,  Mallory,  Marvin,  McCarthy.  McClorg.  Uercnr,  Miller, 
Moore,  Moorhsad,  Morr.ll,  Mnllms,  MjerB,  Newoomb,  Tinnn,  b'Neill  Onb,  P^ne,  Perhara,  Peters,  Pike,  Pile, 
Plants,  Poland,  E>olaley,  Price,  Rauni,  RobertHou,  Sawyer,  Scbeuek,  Scofleld.  Selye,  Shanks,  Smltli,  SpaldMg, 
Starliweatlier,  Aaron  F.  elevens,  ThuddeuB  Stevens,  Stokes,  Tafl^  Tajkir,  Trowbridge,  TwlcbeU,  Up»n, 
Van  Aemnm.  Burt  Van  Horn,  Van  Wyck,  Ward,  Cadwalader  C.  Washburn,  Elllhu  B.  Washljorne,  William 
B.  Wselibnrn,  Welker,  Thomas  WilllamB,  James  F.  WiLion.  John  T.  Wilson.  Stephen  F.  WilHon,  Wiadom, 
Woadbridee,  and  U>e  S|>eB.ker~tS6. 

KHS-McBBm.  Adams,  Archer,  AKell,  Barnes,  Raraam,  Beck,  Boyer,  Brooks,  Bnrr,  Cary.  Chanicr,  El- 
dridge,  Poi.  Gele,  Olossbtenner,  Oollnday,  Grover.  Hdglil,  Holnian,  Hotchkise,  Richard  D,  HnbbMd,  Hnm- 
phrey,  Johnson.  Jones,  Kerr.  KnotI,  MarBhall,  McCormick,  HcCuUoch,  Morgan,  Morrlssey,  Mun^ten,  Niblack, 
Kicholson,  Phelps,  Pmyo,  KBndsil,  Rosa,  SilBreavea,  Slewarl.  Stone,  Tuber,  Lawrence  S.  Trimble,  Van 
Auken,  Van  Tramp,  Wood,  and  Woodward-O. 

Not  VOTINQ— Messrs.  Ben)amln,  Dlion,  Donnelly,  Ela,  Finney,  GarHold,  Hawkins,  Kmnti,  Maynard, 
Pomeroy,  Robinson,  Shellabargor,  Thomas,  John  Trimble,  Robert  T.  Van  Horn.  Henry  D.  Washburn,  aud 
^Wiillwn  WllBaon— n. 

When  the  roll-call  had  heen  eonclnded, 

The  Speaker  said :  The  occupant  of  the  chair  cannot  consent  that  his  constituents  sboiild 
be  silent  on  so  grave  a  question,  and  Iberefore,  as  a  member  of  this  house,  he  votes  "ay." 
On  agreeing  to  the  resolution,  there  are  yeas  136,  nays  47.    So  the  reaolntiun  Is  adopted. 

Mr.  Stevens,  of  Pennsylvania.  Mr.  Speaker,  I  submit  the  following  lesolutiona,  on 
which  I  demand  the  previous  question : 

Raaiticd,  That  a  cnmmiltse  of  two  be  appointed  to  go  to  the  Senate,  and  at  the  bar  thereof.  In  the  name 
of  the  Honse  of  Rppresantatives  and  of  ^  the  people  ot  the  Uuittd  Stated,  to  impeach  Audrew  Johnson, 
Prealdent  of  the  United  Slates,  ot  high  crimes  and  miedemeanora  hi  office,  and  acquaint  the  Senate  that  the 
Horns  of  BepresenlBlives  will,  In  flno  time,  eihlbit  particular  artrcleB  of  Impeachment  against  him  and  make 
goiKI  the  lafflc ;  and  that  the  committee  do  demand  that  the  Senats  take  order  for  the  appearance  ot  said 
Andrew  Johnson  to  answer  to  saM  Impeachment. 

Andrew  Johnson,  PreBident  ot  the  United  States,  with  power  to  send  for  poraons,  papers,  aud  records,  and  to 
take  tesllmony  onder  oath. 

After  the  rules  had  been  suspended,  the  ques^on  was  taken  on  the  resolutions,  aud  it  was 
decided  in  the  afSrmative — yeas,  124  \  nays,  43 ;  not  voting,  23 ;  as  follows : 

Yeas— Messrs.  Allison,  Ames,  Anderson,  Araell,  IteloB  R,  Ashley,  James  M,  Agh]ey.  Bailey, 
_  ._    .  ,      .«  w*    ..      «     .       .......     ^,  .       ......    «...»,  ,,        )omaU.  Bu< 


, ......     .  lion.  Mnghani,BlalnB,  Blair.  Bontwell,  Bromwell,  Broomall.  Buckland, 

Butler,  Cake,  Cvy,  Churchill,  Reader  W.  Clarke,  Sidney  Clarke,  Cobb,  Cobum,  Cook,  ComoU,  Covede, 

Onllom,  Dawes,  Dodge,  Drlggs,  Bokley,  Beehiston,  Eillot,  Famsnonh,  Ferries,  Feny,  Fields,  SraTely,  Or(»- 

wohL  HaJaey,  HardU«,  Higby,  HJU,  Hooper,  Ho[Alns,  Cheater  D.Hubbard,  Hulburd,  Banter,  Ing«n>ll,  Jeneku, 

jBdd,  Jnllan.  KeHev,  Kelsey,  Ketcham,  Kltihea,  Laflin,  George  V.  Lawrence.  William  Lawrence.  Llncoln,Loan, 

I*gan,  Looghrtdge,  Lynch,  Mallorr,  Marvin,  McOarUiy,  McClnrg.  Mercur,  Miller,  Hoore.  MoorbeRd,  MorrsB, 

MDlmu,  liyer»,  Newoomb,  Nunn,  O'Neill,  Onh,  P^ne,  Porham,  Peters,  Pike,  Pile,  Poland,  Polsloy.  Price,  Rasm, 

BobertsDn,  Sawyer,  Schenck,  Scodeld,  Selye,  Shanks,  Smith,  Spalding,  Starkweather,  Aaron  F.  Stevens, 

Thaddeni  Stevens,  Stokes,  Tade,  Taylor  Trowbridge,  Twichsll.  Upson,  Van  Aemam,  Burt  Van  Horn,  Vm  , 

Wyek,Wara,CadwBladetC.  WBihbiim,EUihu  B.  Washbutne,  William  B.  Waahbura,  Welker,  Thisnai  Wit- 

lami,  James  F,  Wlioou,  John  T.  Wilson,  Stephen  P.  WUku,  Wlndum,  and  Woodbridge— 134.  -  ~>  | 

HossdbyV^OO'^le 


THE  HOUSE   OF  EEPBE8ENTATIVES.  3 

SATS— MeBBH.  Adanu,  Areher,  AiWill.BBmeB,  Barnani,  Beck,  Bojor,  BrooltB,  Bnrr,  EldriSire,  Octi  Glota- 

McConnick^cCliiUoiigli,  Morgan  Morri«soy,  Mongen,  KlWack,  Nicholson,  Phelps,  Pmyn,  Randall,  Kosa,  8:t- 

NOT  yoriNO— Mesera.  Benjamtn,  CliBiiler,  Dlion,  Donnelly,  Ela,  Plnney,  Fos,  Garflsid,  Hawtlna  Aeahel  W 
Hubbard,  Hichard  D.  Hubbarf,  K(M™ur,WaynBtd,  Plaits,  Pomoroy,  RobloBon,  Hhollabareer  Slowart  Thomas 
John  Trimble,  Hoberl  T.  Van  Horn,  Henry  D.  Waahbum,  and  Williaio  WlUlama— 33.  .  "-- 

MeBsrs.  Koontz  and  Thomas,  who  were  nQavoidably  absent,  were  the  next  day  permitted 
to  record  their  Toles  in  the  affirmative,  so  that  the  vote,  as  thus  amended,  stood,  yeas,  186  ; 
nays,  42;  not  voting,  2(. 

The  Speaker  annonoced  the  following^  committees  under  the  resolutions  iuat  adopted : 

Cammiltee  to  cemmunicalt  to  the  Senate  the  action  of  the  Heate  OTdering  as  impeachmr.Tit  of 
the  PresUaU  of  the  United  5(a(is.— Thaddene  Stevens,  of  PennaylTania,  and  John  A.  BiDC- 
ham,  of  Ohio. 

Committee  to  dedare  articles  of  impeachment  against  Ike  President  of  the  United  Stales. 

George  S.  Boutwell,  of  Massachuaette;  ThaddcuB  Slevena,  olPeansylvania;  John  A.  Bing- 
ham, of  Ohio;  James  F.  Wilson,  of  Iowa;  John  A.  Logan,  of  Llinois;  George  W,  Julian, 
of  Indiana;  and  HBrniltoii  Ward,  of  New  York. 


Tuesday,  FebruaTs  35,  1868. 

Mr.  Stevens,  of  Pennsj'lvanla,  and  Mr.  Bingham,  the  committee  appointed  to  commnni- 
cate  to  the  Senate  the  action  of  the  House  ordering  an  impeachmout  of  the  President  of  the 
United  States,  appeared  at  the  bar  of  the  House, 

Mr.  Stevens,  of  Pennsylvania,  said:  Mr,  Speaker,  in  obedience  to  tbe  order  of  the 
House,  we  proceeded  to  the  bar  of  the  Senate,  and  in  tbe  name  of  this  body  and  of  all  the 
^ple  of  the  United  States  we  impaaclied,  as  we  were  directed  to  do,  Andrew  Johnson, 
Ji^idect  ol  the  United  States,  of  high  crimes  and  misdemeanors  in  office,  and  we  demanded 
that  the  Senate  should  take  order  to  make  him  appear  before  that  body  to  answer  for  the 
Hame ;  and  announced  that  the  House  would  soon  present  articloa  of  impeachraent  and  make 
them  good;  to  which  tbe  response  was,  "Order  sliall  be  taken." 

Mr.  WASHBURifE,  of  Illinois.    I  ask  unanimous  consent  to  offer  the  following  resolutidn : 

HMofnc^  That  the  roles  be  Hnspended.  and  that  it  la  berebj  ordered  ss  follows : 

In  oomoiittee  eliall  be  lindlsd  to  fifteao  mtantai^e^,  which  deba'M'?hIdl''Mntin^i'll Vhlf ^«  'l<.'i(!f,.'H^1l'=,1 
after  the  report,  to  tlie  endndon  of  aU  ottier  boalnesa  B.oept  Ihe  rending  of  the  ioiiriml  ■  that  at  IRree  o'oWfc 
on  Ihl!  Bftemoon  of  aaW  second  dto"  the  fifloen-ralnute  debate  shall  cease,  and  the  committee  ahail  Iheo  nrocetd 
to  eonaifler  and  vote  upon  araeadmeiita  that  may  be  offeied  nnder  tbe  fiFe-nHnnte  mie  of  dabale  ■  bat  nn 
fflerely  pro /oma  amendmeol  atiall  be  enlertaAned ;  that  at  four  o'clock  on  tbe  afternoon  of  said  second  day 

aaalor>  motions  "ball  he  received  eioepl  one  motion  on  Jch  "^  thJi  Ihl  HoLae  3™™^^^!!.'"™^""*^  '"' 

Mr.  Wood.  I  object. 

Mr.  WAHHarnuE,  of  Illinois.  I  move  to  su 
the  resolution  at  this  lime. 

After  debate,  the  question  was  taken,  and  i 
nays,  37;  not  voting,  46.  So  (two-thirds  vi 
pended,  and  the  resolution  was  adopted. 


ipend  the  rules  for  the  purpose  of  conaiderini 


Saturday,  fibruary  39,  1868. 

Mr^  BoOTWELL.  I  rise  to  a  privileged  qnostion.  The  committee  appointed  to  prepare  and 
report  articles  of  impeachment  against  Andrew  Johnson,  President  of  the  United  States 
hai*  inatnicted  me  to  make  a  report,  which  I  send  to  the  Clerk's  desk. 

The  Clerk  read  10  articles  to  be  exhibited  by  the  House  of  Kepresentaaves  of  the  United 
otates,  m  tbe  name  of  themselves  and  all  the  people  of  the  United  Stales,  against  Andrew 
Jonnson,  Prraideat  of  the  United  Stales,  in  maintenance  and  support  of  tbeir  impeachment 
agamst  n.m  for  high  enmes  and  misdemeanors  in  office.  These  articleB,  as  finally  amended 
and  adop!ed,_wlll  be  found  on  pa^s  SS  of  this  volume.  The  debate  on  them  is  reported  in 
theCongressional  Globe,  fortieth  Congress,  second  session. 

^r  ,h  TOu*f'  '°  ^"f^anw  with  its  order  of  February  35,  resolved  iUelf  into  a  Committee 
«.Z^  V  i"  '  fMr.  Washbume,  of  Illiaois.  in  the  chair,)  and  proceeded  to  consider  tbe 
Un'ted  Btaf     '^"""'"*^  ^  prepare  articlBs  of  impeachment  agMust  the  President  of  the 
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4  PKELIMINART  PR0CEED1NG8,  ETC. 

Monday,  March  2,  1868. 

The  House  resolved  itself  into  the  Committee  of  the  Whole,  (Hr.  Scofield  in  Che  chair,) 
and  continued  the  consideration  of  the  report  of  the  com oiittee  to  prepare  articlen  of  impeaeb- 
jneut,  nblch  were  afterwarda  adopted  by  a  aepikrato  vote  t>u  each. 

The  Sp&akbr.  Under  the  order  adopted  on  the  95th  of  February,  the  House  will  now 
elect  b;  biillot  seven  managers  to  cooduct  the  impeachment  before  the  Senate.  Nomina- 
tions are  now  in  order. 

Nominations  were  made  and  the  House  proceeded  to  ballot,  the  Chair  having  appointed  as 
tellers  to  conduct  the  election  Messrs.  Poland,  Spalding,  Jenckes,  and  Blair. 

Tke  Speaker.  The  folio  wing,  gentle  men  having  received  a  majority  of  tbe  votes  cast  by 
ballot  for  the  election  of  managers  to  conduct  tbeimpeachmentbf  the  President  of  the  United 
Stales,  namely.  John  A.  Bingham,  George  B.  Boutwell,  James  F.  Wilson,  Bonjamin  F. 
Butler,  Thomas  Williams,  Tbad<le«s  Stevens,  and  John  A.  Logan,  I  declare  them  elected  as 

Mr.  BoUT'WBLL.  1  beg  leave  to  present  the  following  cesolntlon,  and  ou  it  I  demand  the 
pTevJoas  question: 

HMOioeA  That  a  niMaagB  be  aontlo  the  Sonate  to  Inform  Ihem  1  hat  this  honse  have  Bpptplnlell  manBgorB  lo 
dondnol  tlio  tmpeaoliinent  agaiuBt  the  Prertdent  of  ths  United  atatea,  nod  Lave  directed  iho  ptaid  innDagern  lo 

mtml  BgUaat  said  Andiew  JohuaoD,  and  Ihal  lbs  Clerk  of  Ihe  House  do  go  nltb  sold  moesHge. 

The  previous  question  was  seconded  and  the  main  question  ordered ;  and  under  the  opera- 
tion thereof  the  resolution  was  agreed  to. 

Mr.  Boutwell.  1  further  offer  the  follovriag  resolntion,  and  on  it  demand  the  previous 


. ;  and  under  the  opera- 


olvid,  That  tbf 

!  Brticlea  agreed  to  by  Ihla 

BoftheTlDitad 

Slatea,  agalnBt  Andrew  , 

Ihimofhighertoeaaudn 

Tuesday,  Murck  3,  1868. 
The  Speaker  laid  before  the  House  the  following ; 


the  board  "f  n 
Mr.  Bingham  offered  the  following  resolutions,  which  were  considered  and  adopted: 
Rrtotiiid,  That  ths  arlicleB  agreed  lo  liy  lie  House  this  day,  togetSer  with  Ihofo  adopted  hy  the  Honse  on 
jeBlerdsy,  to  be  eihlbiled  in  tba  name  of  Ou  HouW)  ol'  Sepresentativea  and  of  all  lbs  people  of  the  Uolled 
6tatc«,  Bgninst  Andrew  Johnson,  President  of  the  United  Slalei^.in  mBlnlenance  of  tbelr  Impeaohment  ag^ust 
]iim  far  bigb  erimeB  and  LaiademeanorB  in  office,  be  earried  to  the  Senate  b;  the  managers  appointed  to  con- 


WEDNESBAy,  March  4, 1868. 
Mr.  SiKGHAH  offered  the  following  resolotion,  which  was  considered  and  adopted : 
Paolird.  That  the  iAiuhc  resolve  Itself  Into  the  Committee  of  the  W^ole,  and  attend  the  msoagers 
the  Eonie  agidnst  Andrew  Johnaon,  FrcsidBnt  of  the  United  States. 
The  Speaker.   In  the  absence  of  the  senior  member  of  the  House,  Mr.  Washbume.  of 


Illinois,  the  gentleman  from  Masaachusetla,  Mr.  Dawes,  will  please  take  the  chair  in  Com- 
mittee of  the  Whole.  The  Committee  of  the  Whole,  preceded  by  its  chairman,  who  will  be 
supported  by  the  Clerk  and  Doorkeeper,  will  follow  the  managers  to  the  Senate  chamber. 


Accordingly,  at  I  o'clock  p.  m.,  the  House,  as  in  the  Oommiiteo  of  the  Whole,  pre- 
ceded by  its  chairman,  Mr,  Dawes,  who  was  supported  by  the  Clerk  and  Doorkeeper  of  the 
House,  followed  the  mani^rs  of  the  House  to  the  Senate  chamber. 

[See  the  proceeiHugs  of  the  Senate.] 
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PEELIMIMBI  tEOCEEDISGS  IS  THE  SESAIE 

IN  THE  IMPEACHMENT  OF  ANDREW  JOHNSON, 

PRESIDENT  OP  THE  UNITED  STATES, 

FOR  HIGH  CRIMES  AND  MISDEMEA?fORS. 


FOETIETH  CONGRESS,  SECOND  BEBSION.-Hon.  BENJAMIN  F.  WADE,  Presfdent  pro  tem. 


Tuesday.  FebrmiTy  35,  1868. 

Mr.  Representative  StevenB  and  Mr.  Itepreeentatire  Binij'bani  appeared  at  the  bar  of  the 
Senate,  and  were  anummi^d  as  the  committee  from  the  House  of  Representatives. 

Mr,  Stevens.  Mr.  President,  in  obedience  to  the  order  of  the  Hoaee  of  Repreeentntives, 
'we  appear  before  you,  and  in  the  name  of  the  Houee  of  Representatives  and  of  all  the'people 
of  the  United  States  we  do  impeach  Andrew  Johnson,  President  of  the  United  Stales,  of  high 
crimes  nod  miademeanora  in  ofEce;  and  we  fnrther  inform  the  Senate  that  the  House  of 
Representatives  will  in  due  time  eshibit  particular  aiticles  of  impeachment  against  him  and 
make  good  the  same ;  and  in  their  name  we  demand  that  the  Senate  take  order  for  the  appear- 
ance of  the  said  Andrew  Johnson  to  answer  said  impeachment. 

The  President  pro  tempore.  The  Senate  will  take  order  in  the  premises. 

The  committee  of  the  House  thereupon  withdrew. 

Mr.  Howard,  by  unanimous  consent,  submitted  the  following  resolution,  which  was  read, 
considered,  amended,  and  ^reod  t«: 

Retaleed,  That  IhemcsMgeof  Itin  Honae  of  E«pre8entHt[veBrfita<inglo  the  impeaphment  of  Anilrow  John- 
son, President  of  the  United  Stales,  bB  rsforrail  to  a  ealect  committee  of  seven,  to  be  nppubiied  by  the  CLalr, 
to  eoneWer  and  report  thereon. 

The  Pkebident  » 

lowing  Benators:  Mr. , 

Mr.  Pomeroy,  and  Mr.  Johnson. 


*  Wednesday,  February  26,  1868. 

Mr.  Howard,  from  the  select  committee  appointed  toconsider  and  report  upon  the  messBf^e 
of  the  House  of  Representatiyes  in  relation  to  the  impeachment  of  Andrew  Johnson,  Presi- 
dent of  th    ""        " 

ropenchmsnt :  Therefore, 

le  Senate  nill  lake  proper  order  tbereon.  ot  which  dne  notice  shall  be  given  to  the  Hodsb 


And  the  committee  further  recommend  lo  the  Senate  that  the  Secretary  of  the  Senate  be 
directed  to  notify  the  House  of  Representatives  of  the  foregoing  resolution. 

The  resolution  was  considered  by  unanimous  consent,  and  agreed  to. 

Mr.  Howard.  I  ask  that  an  order  be  made  directing  the  Serretary  to  transmit  the  resolu- 
tion just  adopted,  which  is  in  the  usual  form,  to  the  House  of  Representatives. 

Tko  pBi,=.r.i.KT  _™  , Ti..»_.-ii  !,„  J "-^r  of  course,  without  any  formal 
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6  PKEHMIKABT  PBOCEEDINGS 

Friday,  FebTuarg  28,  1868. 
The  Senate  postponed  all  other  busiouss,  and  proceeded  to  consider  the  report  of  the  select 
committee  respecting  impeacbiDKilt,  presented  bj  Mr.  Howard.  It  embraced  the  rules 
of  procednre  and  practice  in  tbe  Senate  whea  sitting  for  the  trial  of  an  impnachmeat ; 
which,  after  discnssion  and  amendment,  were  adopted  on  March  2, 1868.  Thej  witt  be  fonnd 
on  pages  13-15  of  this  volume. 


Wedsesdat,  March  i,  1868. 

The  managers  of  tbe  impeachment  on  tbe  part  of  the  House  of  Bepresentatives  appeared 
Itt  the  bar,  and  their  presence  wiis  announced  by  the  Sert^eant-at-arma. 

The  President  pro  tentpore.  The  managers  of  the  impeachment  will  advance  within  the 
bar  and  take  tbe  seats  provided  for  them. 

The  managers  on  the  part  of  the  House  of  Representatives  came  within  the  bar  and  took 
the  seats  assigned  to  them  in  the  area  iu  front  of  the  Chair. 

Mr.  Manager  Bingham.  Mr.  President,  the  manners  of  tbe  House  of  Eepteaentatives, 
by  order  of  the  House,  are  ready  at  tbe  bar  of  the  Senate,  whenever  it  may  please  the  Senate 
to  hear  them,  to  present  articles  of  impeachment  and  in  maintenance  of  the  impeach- 
ment preferred  against  Andrew  Johnson,  President  of  the  United  States,  by  the  House  of 
Eepresentbtives. 

The  President  pro  tempore.  The  Sergeant-at-arms  will  make  proclamatiou. 

The  Serge ANT-AT-AB MS.  Hear  ye!  hear  ye!  hear  ye!  All  persons  are  commanded  to 
keep  silence,  on  pain  of  imprisonment,  while  the  House  of  Eepresentatives  is  exhibiting  to 
the  Senate  of  tbe  United  Stales  articles  of  impeachment  against  Andrew  Johnson,  President 
of  the  United  States. 

The  managers  then  rose  and  remained  standing,  with  (he  eiception  of  Mr.  Stevens,  who 
was  physically  unable  to  do  so,  while  Mr.  Manager  Bingham  read  the  articles  of  impeach- 
ment, as  follows : 
Artidei  exhibited  bg  the  Bouse  of  Repreaentalires  of  the  Vnit^  States,  in  liie  name  of  them- 

aetvea  and  all  the  people  of  the  United  States,  against  AndreiB  Johnson,  President  of  the 

United  States,  in  maintenance  and  support  of  their  impeachment  against  him  foT  higkcrimes 

and  misdtinettnors  in  office. 


Thai  aaJd  Andrew  Johnnon,  preatdent 

the  twenty-flret  Sbs 

'Of  February 

,  in  the  year 

of  ont  Lgrd  oue  UiQuiiBda  eight  Lnndrod 

andBiitv-eiirtii.a 

mpon,  iBtheDlatri 

lclofCoiuml>i 

of  the  bigb  duties  of  blBofB;^,  of  bisutLlli  of  office,  sad  i 

cmrementoftbeO 

at  be  Bbonld 

toke  care  that  the  lawp  be  faRbfnlly  . 

Jiocnted,  did  un 

Inwfnlly,  and  in  violatioi 

,  of  the  c'ons 

Utntlon  and 

laws  of  tto  Uiite^  States  isBue  au  ord< 

irln  "riling  for 

Stanton  ftom 

the  office  of 

haviDg  been  tbere 

lofore  duly  ai 

>poinledand 

Senal* 

!  of  the  United  Stat 

e>,  aa  such  Se 

orelary,  sad 

eaid  Andrew  JoIuikod,  Presldeot  of  tbe 

tinlted  States,  OD 

t,  in  the  year 

of  our  Lord 

ssswiisszax- 

,  havlDgnt«p< 

snded  by  hie 

IJan/wllhta"^. 

,va  after  He  Aral  day  of  the  nei 

.tmeftmgof 

Bald  Genaw,  tbat  ia  lo  say,  on  the  tnelfll 

h  day  of  Decenib 

erlntteyearlMt  aforeac 

id  hnvbig  rep 

ortedtoauid 

:e  and  resaons  [■ 

ffblB. 

jd  tbe  name  o 

i«Iudie"a™ 

dr^EDSled  to  pertonn  tbu  duties  of  snch 

heneitmeeliDBoft, 

»f  January,  i^  * 

eyear 

ousand  eight ; 

elsty-eight,  having  ddlj  eonaidered  tbe 

i^Xdhysuid'AiK 

fM^  aald  ana. 

penidoi],  and  having  refused  to  concur 

in  acdd  DDBIWlISlO 

n,  whei 

■¥by  and  by  force  c 

>as  of  SD  act 

entitleii"Anaot  regnlallng  the  tenure 

of  eeilBin  civil  t 

.fficea," 

paucd  Mareb  aeco: 

ad.  eighteen 

hundred  and 

LCUons  of  his  office. 

whereof  the  i 

tald  Aadrew 

Johuaon  had  then  and  tbere  dae  notice,  i 

°nd  H^'d  ESv^n  M.  Staul 

ion,byrBasono(lh( 

'^"neparUn 

8^dl"enly- 

flrsl  day  of  Fubniary.  being  la"fnll)(  e 

.Idofll. 

;e  of  Secretary  for 

Edwin  M.  Stauto 

7-- 

"SIK:  By  virtue  of  the  power  and  Buthoilty  vested  in  me  8S  President  by  tbe  C 
United  StateH  yon  are  hereby  removed  from  office  as  Secretary  for  the  Department  ■ 
aa  BUch  win  terminnle  upon  the  recelptof  this  communlcaUon. 

"You  win  tranifflr  to  Brevet  Malor  General  Lorcnio  Thoma 


imas,  Adjutant  General  ot  the  army,  who  has 
day  been  authorized  and  empovvered  to  act  aa  Secretary  of  War  sd  interim,  all  jeordfl,  booka,  puperl, 
other  public  property  now  in  your  custody  and  charee. 


espec       yyc-..,  "ANDREW  JOHNSON. 

"  To  the  Hon.  EowiN  M.  Stantos,  WalHiteam,  J>.  C," 
Which  order  we«  imlawfiillj  '°°^(!|1  nil''  i"*"4.^lwn  nnrt  l^ere  to  violaletlie  act  enlitled  "An  act  regulating 

le  United  Slatea,  aad  wlthoBt  the  advice  Bhd  conaenl  of  the  Senate  of  the  United  Sletea,  tbe 


le  United  States,  did  then  and  there 


Hos;edb,VjOO'^k 


IN   THE   SENATE.  7 

Article  n. 

That  on  Uie  natd  twenty-first  day  of  Febraary,  Id  the  j-oar  of  onr  Lord  ons  thoumuill  rtght  bondnd  end 
riitv-eirbt,  Kt  Waahlngtcn,  in  the  Diairlcl  of  Colonibfa,  said  Andrew  JoLnaon,  Pn^wdonl  of  tbe  Ualteil  Btslos, 
nnniinaful  of  Ihc  bigb  duties  of  Ut  oEHce,  of  hie  oath  of  otHce.  and  In  rlolatlun  of  the  CfHittltDtkiB  of  the 
Unltod  Slstoa,  and  lontrar)"  to  the  proviBions  of  an  actenlillea  ■■  An  Bcl  rogulatlng  ibfl  tenore  of  «tUJii  rivll 
offleea,"  pimBod  March  Beeond,  eigblcoii  hundred  and  rixty-BOTen,  irllboottba  adsico  and  conKentofaB  Senate 
of  (be  Unitoit  States,  aaid  ScDBle  then  and  there  helog  la  seaglon.  wHI  wltbout  authorily  of  iHn,  did,  nith 
iBlaal  (n  violate  the  CasEtitalloa  of  the  United  HtateM,  anAlfae  set  BforawWt  )*liu  miA  iMViVi!  16  one  Lorenio 
Tbomas  aletter  of  Bnlhorili  in  BubstaaceaafulloHa,  thallato  say:  "        '     '     ; 

"  WiHliingl/m,  D.  C,  Feft™!^  fil,  18(33, 
"  Sm :  Tie  Hon.  Edwin  M.  Stanton  havlrg  been  Ihle  day  remoTod  from  office  e.3  SecreWry  for  the  Deparl- 

erty  ofiw  in  hit  custody  and  charge. 
~' Respectfully  yoUTB, 

"ANDHBW  JOHNSOH. 
"  To  Brevet  Major  General  toRENZO  THOMSS, 

•'A^jMiuu  Gsnsral  V.  S.  Army.  Waahmgtim,  D.  G.' 
Then  and  there  being  no  Tacaney  la  ssJil  nfBoe  of  Beerelary  for  the  Doparlnient  of  War.  whereby  said 
Andrew  Johu«on,  Preaident  of  tbeTJnltod  Slalee,  did  then  and  there  commit  and  was  guilty  of  a  high  miade- 

Article  ItL 

That  a^d  Andrew  Johnson,  Preaiaent  of  the  United  States,  on  the  twenlyflrst  day  of  February,  Inlhe 

year  of  our  Lord  one  tlioDBaiid  eUibt  hondTed  and  dxly-elgbl,  at  WaahlngloD,  in  theDlsIrlcl  of  Colninbla,dld 

Senahi  of  the  United  StatHwu  then  and  tben  In  HBelon,t9^ii£lia>i>f-rin-..),>4u.;;a,'|]int]iaii  to  be  Bnire- 
laiT  for  the  Deparfmeiil  of  Wu  ad  inlerin,  wllhoDl  the  adTice  and  eouaent  of  the  a«iMe,  and  with  Intint  tn 
violate  the  ConilltBUMiolthe  Uotted  States,  no  vacancy  having  happened  In  Baid  offiee  of  Secretary  for  the 
Department  of  War  dnrlng  the  receaa  of  the  Senate,  and  no  vacanoy  exlellne;  In  add  ofHee  at  Iha  tbne.  and 


"  Bra :  The  Hon.  Edwin  M.  Stanton  having  been  tbia  flay  removed  from  office  as  Becrclary  for  the  Depart 

"  Respectfully  yonrB, 

"ANDgBW  JOHNSON. 

■    Article  IV. 

That  aald  Andrew  Johnson,  Pre^deut  of  the  United  Stalea,  nnmlndfOl  of  the  high  dntiea  of  Wb  office 

hl<  oath  ofofficB,  in  violation  of  tho  Oogetitution  and  Uws  of  the  United  States,  on  the  Ixenty-Brat 

D.I, ,...1 .....i„..  —  ---uaand  eight  hundred  and  dity-elghl,  &"""■■' '-  ■■-  ' 


with  other 


vt Gohunhhi,  dldtmlwrftdly oonaplra  with  one  I 

Bepmentsttflf^SiiawD,  vrllb  latent,  by  Indmidatlon  and  threats,  unlawfully  to  hinder  and  prevent  Bi 
U.  Stontan,  Hien  mtA  Ihsrathe  Seuretary  An  Ibe  Department  of  War,  duly  appointed  under  the  laws  ol  -a-a 
UnUsd  States,  from  hotdtag  said  ofHee  of  Secretary  for  the  Departaienl  of  War.  contrary  to  and  \a  violation 
itftheQonalitutlinioftbBUnttedStatee,  sndaf  theprovlslonaof  an  aetentiiled  "An  act  to  defina  and  punlah 
Mrt^n  Bonspiracies,"  approved  July  Ihirty-floil,  eighteen  hnndred  and  aiity-one,  whereby  said  Andi'ew  John- 
son, President  of  the  United  SlatM,  did  then  and  there  commit  and  wan  guilty  of  a  high  otlm^  Id  office. 

Thats^d  Andrew  Johnaon,  President  of  the  United  States,  nnmlndful  of  the  high  duties  of  hla  office  anrt  of 
hieoalhof  office,  on  the  twenty-flcst  day  of  FabniBry,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  slity-rtgbt,  and  on  divetB  other  days  and  times  in  s^d  year,  before  the  second  day  of  March,  hi  the  year 
of  oar  Lord  one  thousand  eight  hnndred  and  ^ity.elght,  at  Washington,  in  the  Dlitrict  uf  Golnmbla,  did 

nnknown.tnpWnjDt  and  hearths  execution  of  flji  act  entitled  "An  act  regulating  the  tenure  of  eerlaln 
olvn  Dfflees."  passed  Haroh  w«iiia;'%lil«en  hnndred  and  siity-aeven,  and  In  pnranance  of  s^d  conspiracy, 
did  unlawfully  attempt  to  prerent  Edwin  M.  Stanton,  then  and  there  being  Secretary  for  the  Departinant  of 
War,  duly  appointed  and  conunlBsloned  under  the  lawa  of  the  United  Slates,  from  holding  suldoSin,  trkeiebv' 
the  said  infcw  Johuson,  Preddent  of  tie  United  Statea,  did  then  and  there  eommit  and  wna  gulK)'  rfa  WgS 

™'  AntiCLETl. 

That  B^d  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  high  flntles  of  his  offlOBMid 

Hod  slityelght,  at  Waehitwton,  in  the  DIetrict  of  Colnmbla,  did  milawfUUr  rotuntn  with  one  Lorenzo  Thomas. 

S  force  to  seize,  take,  and  posBess  the  property  of  the  United  States  iu  lisS  Uepiirtmont  of  War.  and  then  and 
1(6  hi  the  cnslody  and  charge  of  Edvrin  M.  Stanton,  Seorotaw  tor  udd  departmenl,  contrary  to  the  pro- 

visiona  of  an  act  entitled  "An  act  to  dcflnn  eudjinnish  eertdn  conaplra —  " '  '-'-  -■-'—■  — - 

eighteen  hnndred  and  ^xty-tmB;-aiuL)Vitta  Intent  tc  rUdutP  and  disregard  an 
ttiB  tenure  of  certain  civil  offices,"  paaaed  Mracli  aecond,  elghUcn  huadr 


cond,  eighteen  hundred  and  HiKty.sevoi 
t  of  the  United  Slates,  did  then  and  there  commit  a  high  crime  in  oi 


w  Johnson,  Pre^dent  of  the  United  States,  unmindful  of  the  high  dut 


lis  oath  of  office,  on  the  twenty-drst  d»y  of  February,  In  the  year  of  our  Lord  one  tbousund  eight  hundred 
nd  slily-elght,  at  Washington,  in  the  DlalriclofOolumbla,  did  unlawfully  aanafiire  with  one  LoronioThinnas 
'1th  latent  uolawfnlly  to  seise,  t^e,  and  poaseaa  the  proporty  of  the  Ualtoa  Statea  la  the  Department  of 

HosledbyCjOOQiC 


a  PBELIMINAKT  PHOCEBDINOS 

War,  In  Ibe  i-nntnHx-  mna  pharr 

there  ctuDLDit  ahlghmlsdeineaiior  in  ot^ca, 

ARTICLE  VUL 

Tbftt  Bslil  Aadre^  Jolmiion,  PreBldent  of  the  Unitefl  Statei,  nnn 
itmy  Bsrvi™  and  for  th«  Depuctmeot  of  Wbt,  on  (he  twenlj-flnil    .^       _         ..,, ^  __ 

eontnUJ  to  the  ptDViSlOnS  of  an  act  eutltl^  "Annnt  reim'taHngi  thn  li.nnrp  nf  pcrlnln   ^Iv.'I   nf 

Uaich  aoeona,  e^eeen  huadi'ed  and  rixty-HTea,  si 
wltlunit  the  advlcB  and  conxenl  of  the  Senate  of  the 


"8m:  The  Hon.  Edwin  M.  Stanlon  haying  been  this  day  jemovei  from  ofScs  aa  Secteta.y  I. 

msdialfllj  euler  upnii  the  discharge  of  the  duMsK  perlaining  to  ttiat  office. 

"Mr.  Stanton haH been innlrucled  to  tranafftr  to  sou  all  tho  rocorda  hooks  paporB,  and  otbei 
erty  noir  in  his  cuetody  and  charge, 
"HMpeetfully,  yonra, 

" ANDREW 
"To  Bnret Major  Genarai  LOREHIO  THOMAS, 

"  Adjatmit  Genml  Untied  Suus  Army,  Wathingtoji,  D.  C," 


That  B^d  Aniirew  Johnson,  President  of  the  United  Statea,  on  Ibo-tmsnly^Bond  day  uf  Febiiwry,  in  Iha 
yam- of  niir  Lord  one  Ibonsand  eight  hundred  and  slity-elgWj  at  Waahinglon,  hi  the  DlBtrict  rf  Colombia,  In 
diarfgard  of  Ihe  ConftilulioD.  and  the  laws  of  the  United  Statu  ObIt  enBoted,  as  commander-in-chief  of  tbo 
aimy  of  the  United  States,  did  bring  before  himself  then  and  ItaenWIUtHm  H.  Emory,  a  m^ior  general  bj 

lary  forces  thereof,  and  did  then  and  there,  m  aach  conHnander-ln-iiiet  deolnKi  to  »nd  inB'-UPf  said  Emory 
that  part  of  a  law  of  the  United  Slates,  passed  Uarch  secimd,  ei^ieen  Imodnd  and  Biity-seyeiL  j^ntltled  "An 
act  making  approprlBtioiis  for  the  mpport  of  the  army  for  th«  yeer  endlOff  Jane  thlrUethT  eighteea  hundred 
and  illty-eiglit,  and  fiir  othBT  puiiMMB,"  especially  the  aecond  seotlon  thereof ,  ithioh  prorides,  among  other 
tfalDgs,  tliat  "idl  orders  and  Inatnietloiu  relating  to  military  operations,  llsiiBd  Iry  the  'PtoMenl  or  Secretary  ol 
War.  idiall  he  IbsuikI  throngh  the  Osnaral  of  the  ainaj,  and,  in  gbbs  of  his  inabllny,  ttarangli  the  next  in  raiik." 
■n-aa  micnantitntioDBl,  and  In  eontraireolhin  of  tho  commission  of  B^d  Emory,  and  whioh  saidjirovision  of  law 
had  been  llier8loi*'miy  and  legally  promulgated  by  General  Orders  Ibr  the  govemment  nnddinwllonof  the 
army  of  the  United  SlatsI,  as  the  idA  Aodrew  Johnson  tlien  mid  there  well  knen,  Kith  Intent  thereby  to 
indflcanld  Emory,  ia  his  offlolal  capacity aieommaiiderof  the  departmentof  Washington,  to  Tlslale  the  pro- 
vlBionjiofBiiidBct,  and  to  take  and  receive,  actnpoo,  and  obey  such  orders  as  he,  the  suiii  Andrew  Johnaon, 
mightmake  and  give,  and  which  should  not  be  liaued  through  the  Oenerol  of  Iho  army  of  the  United  Stales, 
according  to  the  proviaiDnB  of  Haid  act,  and  with  the  further  Intent  thereby  to  enable  him,  the  said  Andrew 
Johneon,  to  prevent  the  execution  of  the  act  entitled  "An  act  regulating  the  tenure  of  oertnin  civil  offlcea," 
paflsed  March  second,  eighteen  hundred  and  sixty -jfeven,  and  to  uulaw^liy  prevent  Edwin  ^.  Stanton,  then 
being  Berretary  for  the  Department  of  War,  from  holding  said  office  and  didchar^ng  the  duties  thereof,  whereby 
said  Andrew  Johnjioo,  frealdeut  of  the  United  States,  did  then  and  there  commit  and  was  guilty  of  a  high 

President  of  the  United  StateB,  and  ^so  of  repl^ng  to  his  answers  wSch  he^al!  make  unto  the  articles  herein 
artMe.  accusation,  or  Impeachment  which  Bhali  be  flihiliittdbv  them,  as  the  case  Bhall  reqnire,  DO  DEMillli 


Thatsmd  Andrew  JohnMm.ProBldent  of  the  United  Statea,  unmindful  of  Ihe  high  duties  of  his  ofBce,  and 

ing  t«  set  aside  the  tlgbtfal  authority  and  powers  of  Congress,  did  attempt  to  bring  into  d[egrace,  ridicule, 
llMnd,  contempt,  and  reproach  the  Congress  of  the  United  States,  and  the  severnl  branchen  thereof,  to  impair 
Hid  deaCroy  Uie  regard  and  respect  of  all  the  good  people  of  the  United  Slates  tor  the  CoogreaB  and  legislative 

the  odium  and  reHcntment  of  all  the  good  people  of  the  United  States  agaimt  Congress  and  the  laws  by  itduly 
and  coBBtitntionally  enacted^  and  in  porsuanceof  hiBsnId  design  and  intent,  openly  and  publicly,  and  before 

said  Andrew  Johnson  as  the  Chief  Magistrate  of  the  Utdled  States,  did,  on  the  eighteenth  day  of  August,  In 

herangnes,  and  did  therein  ntter  loud  threats  uid'bltTer  menaces,  as  well  against  CoogreBa  as'  the  laws  of  the 
United  Slates  duly  enacted  thereby,  amid  the  erle«,  Jeers,  and  langhler  of  the  multitudes  then  assembled  and 
Id  hearing,  which  are  Bet  forth  hi  Uie  several  specifloations  heremafter  written,  hi  substance  and  efliwt,  Ihat 
is  to  lay: 
^puOicaliim^d.— In  this,  that  at  Wanbington,  In  the  DIstrIc 

Congress  of  the  United  Stales,  aald  Andref 
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IN   THE   SENATE. 

and  oo-enteneive  wllb  tlie  wonud.    Wu  thiitighc.  and  «e  think,  (hut  rm  bsd  partially  siiiM:feded ;  bm 
work  progreEntB,  ae  reconatniclion  wfiii«d  to  bo  taking  place,  and  the  couiitiy  was  becncolng  reiinl 

"  We  hate  viHaeeied  In  one  depa^nent  of  th«  goTornment  nvcry  enlleaTor  to  provont  the  reators 
pea^,  harmony  and  unkm.  We  nave  eeeu  banging  upon  tbe  verge  of  tbs  govetDDient,  as  it  were, 
called,  OF  wlucb  nnHUmeB  to  be,  the  Coagreesoitiie  ITnlted  Rlnten.  while. 'in  fact.  Lt  Iti  A  rinnnTpKa  of  nnh 
of  tbe  state*.  We  have  Been  tkle  Congresg  pre 
LDd  make  a  disruption  of 


glees  gradually  encroaob,  Hlep  1^ 

month,  t^ndamenfol  prlnclploa  of  meKuven 

wat  a  limit  to  the  sphere  and  acope  of  leglslf 

^tcUcatim  second.— la  ttilK,  that  at  CI 

day  of  f— — '  -  '-  ■■- -—  -  -  ■ 

'*'*'"  "J  eniEens  ana  oi 
igresaoflheUn 

1  what  I  did  do. 

],  beeideB  that,  C' 


iltep 

We 

lal  rights. 

day 

^a^CongrwsibatWn. 

'/"" 

isnlt 

la  deapoai 

amo^l«chy"S 

,  Id 

of  Ohio,  heretofore, 

land 

Bi^thnn, 

1  United  8tateB,fipe"aki 

ngof 

ice,. 

declare.  In 

substance  and  effect, 

irCo 

.ngrese  tiuit  is  trying  to  break  up 

(be( 

^cifiaiHm  third,— la  thie,  that  al  St.  Louis,  in  Ihe  State  of  Mlssenri;  heretofore,  to  wit,  on  the 

the  Congress  of  the  United' StaffiB,  did,  la  a  loud  TOlce,  declare  In  BubBtance  and  e^et,  among  other 

^nt^l  than  yon  do.    And  if  you  will  go  back—if  you  will  go  back  and  ascertain  the  cause  of  (hi 

a  respouBlbli 


iwOrleims.'    If  you  will 

ih  up  tbe  riot  at  New  Orleans  and  trace  It  back  to  Ihe  i-adlcal  Cod 
rleHoB  waB  snlielantiaHy  planned.    If  yc         "      ' 


the  population,  called  the  colpred  population,  who  had  jnet  been  emancipated,  and  at  the  aaiDe  Hue  din- 
A'Bnchlse  wbite  men.  When  you  design  to  talk  about  New  Orleans  you  ought  to  understand  what  yon  aie 
talking  abont.  When  yon  read  tbe  speeches  that  were  made,  and  take  up  the  facts  on  the  Prldiiy  aud  Satur- 
ioy  before  that  convention  sat,  you  will  there  flod  Iha*  mieeches  were  made  incendiflry  in  their  charactet, 
exdtlng  Id  that  portion  of  the  population,  tbe  black  populHtiOD,  id  eiia  themselves  and  prepare  for  the  shed- 
^ng  of  blood.  Tou  will  alsa&d  that  that  oouTentlon  did  aseemble  hi  violation  of  law,  and  the  intention  of 
tbat  eonTantlon  was  to  snperaedB  (be  teorganlied  antltorltles  In  the  State  govemmenl  of  Louisiana,  wl^ich  had 
been  recogniied  by  the  government  of  the  United  81ot*B!  nnd  eveirmiin  engaged  in  that  rebellion  in  tbat 
convention,  with  the  Intention  of  supersedhig  and  uptamlng  Ihe  civil  government  which  bad  been  recogntied 
by  the  govemment  of  the  United  States,  t  say  that  he  was  a  traitor  to  tlie  Constitution  of  the  United  States, 

Bui  every  drop  of 


le  Ifew  Orleans  riot.    And  there  was  the  csnse  and  the  origin  of  the  blood  that 


that  I  have  attempted  to  eiercise  on  arbitrary  power  hi  reelBting  laws  tbat  were  Intended  to  be  forced  npon 
the  government ;  that  I  had  eiercised  that  power ;  lliat  I  had  abandoned  the  party  th  at  elected  me,  and  tbat 


iBvety  easy  to  indulge  in  epithets;  it  is  easy  to  callamau  Judas  and  cry  onl  irrilor ;  but  wheii  he  li  oallt 
opon  to  give  argumentB  and  facts  he  is  very  often  found  wanting,  Judas  Iscailot— Judaa.  There  was 
Jndas,  and  he  was  one  of  the  twelve  apostles.    Oh  I  yes,  the  twelve  apostles  had  a  ChriHt,    The  twelve  apo 


called 


if  yon  will  stand  by  me  In  this  action,  if  yi 

aces,  the'  tsnnis,  and  the  jeers.    I  care  no 
itawed  by  my  friends.    But,  Glod  wUlhii 


'hereby  i^d  Andrew  Johosun,  Fre^denl  of  the  United  8i 


oent  and  onbecondng  In  the  Chief  Magistrate  of  Ihe  United  SlateB,  by  means  whereof  sai: 

has  brought  the  high  office  of  ihB '     ■    " -....'       

great  Bcandal  of  all  good  elUxans 
and  was  than  and  Ihera  gallty  of  a 
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PRELIMINARy  PROCEEDINGS,  ETC. 


That  Bflid  Andrew  Johnson,  Prsaiaent  of  the  Unltod  Statea,  anmindful  of  the  high  dntios  of  hia  offlce,  nod  of 
bis  oath  of  omce,  and  <n  dlsrf«Htd  of  the  Constitntloa  and  lawi  of  Itae  United  Stated,  did,  Iieretofore,  to  wit. 
on  tb«  eightfleoth  day  of  Aagan,  A.  D.  eighteen  htrndied  and  slity-sli,  hi  tbe  city  of  WaBtalogton,  and  Ute 
IMBtrlcl  of  Colamhia,  by  piibllo  apterb,  dBclare  and  afflno,  in  aubst^ce,  thai  the  thirty-ninth  CoogreBs  of  tbe 
United  Stales  was  not  a  eongreBS  of  the  United  Statas  anlhorized  bj  the  ConBlitulicB  to  eieridso  logislBtlTe 
Bowei  nnder  tlie  same,  bat,  on  the  contrary,  wsa  a  Congress  of  only  part  of  the  States,  thereby  denybig,  and 

Johnflon.  except  in  fto  for  lu  he  saw  fit  to  approve  the  Bame.  and  also  thereby  denying,  and  intending  vt  deny» 
the  power  of  Uib  Bald  thirty-ninth  GoDfrress  to  propose  amendments  to  tbe  Constitution  of  the  United  Slatai; 
Bod,  In  porananeB  of  said  deolaration,  the  said  Andrew  Johnson,  Prenident  of  the  Uniiptl  Slatea,  nflerward*  , 
to  wit,  on  tbe  twenty-flratday  of  February,  A.  D.  eighteen  hundred  and  sixty-eighC,  at  the  cityof  Waebington,  In 
the  IHBtrictof  Colnmbta,  did,  unlawl\i11y.  and  In  disregard  of  tbe  requirements  of  the  Constltntlon,  that  bs 

which  he  ahonld' prevent  Edwin  M.  Stanton  from  forthwith  resniqing  the  ftincUons  of  the  office  of  Secretary 

War;  and.  also,  by  tbrEheruub^wfully  devising  and  contriving,  and  attempting  to  devise  and  contrive  DJeans, 

tbe  army  for  tbe  fiwal  year  ending  June  thtrtieth,  eighteen  himdred  and  idxty-Agbt,  and  for  otlier  purposes,*' 
approved  March  second,  eighteen  bnndred  and  sixty-seven ;  and,  also,  to  prevent  tbe  execotlon  of  an  act 
entitled  "  An  act  to  provide  tor  the  more  efficient  govaromont  of  the  tebal  SlatBR"  paased  March  second, 
^gbteen  hundred  and  «lxty-Beven,  whereby  the  Hold  Andrew  Johnnon,  Pre^dunt  of  the  United  States,  dld^ 
then,  to  wit,  on  the  twenty-flrit  day  of  Febrnnry,  A.  D.  eighteen  linndred  and  aiily-olght,  at  the  city  of 
Woehinglon,  commit,  and  was  guilty  of,  a  high  misdemeanor  In  otSco. 

SCHlJYLEIt  COLPAX, 
AOost :  Speaier  of  the  House  of  Repraealalivei. 

Ebwarp  Mcpherson, 

Clerh  of  tic  Hoase  of  Rcpraenoatvit. 
The  PRESIDBHT  pro  tempore.     The  Senatewill  takediieotdernpon  the  aubject  of  impeach- 
ment, of  which  proper  notice  will  be  given  to  the  House  of  Eepresenlatives. 

The  managers  of  the  House  of  Eapresenlatives,  accompanied  by  Ihe  Spealier  and  a  largn 
nnmlierof  membemof  the  House  who  had  been  present  during  the  presentation  of  the  articles 
of  irm>eacbment,  trithdrew  from  tbe  Senate  chamber. 

Hr.  Howard  submitted  the  following  resolution  eud  ordersi  which  were  read,  dusid- 
aei,  and  adopted: 

Bemiuer*.  That  at  one  o'clock  to-morrow  atteraoon  the  Senate  will  procfcd  to  conrfder  the  impeachment  of 
Andrew  Johnson,  Prerident  of  the  United  States,  at  which  lime  the  oath  or  atBrpiiLtion  reqnired  by  the  rules 
oTtbe  Seaatfl  sitting  for  tbe  trial  of  an  Impeachment  shall  be  administered  by  tbe  Chief  Justice  of  tbe  United 
etateH  as  the  presiding  officer  of  the  Senate  Siting  as  aforeBsld,  to  each  member  of  the  Senate,  and  that  the 

Ordered,  That  the  f 

Ordirei.  That  the  i 
States,  be  printed. 

.  Ordtred,  That  a  copy  of  tbe  "rules  of  proeodnre  auli  practieo  In  the  Senate  when  siltlog  on  the  trial  of 
ImpBithmentB"  be  communicated  by  Ibe  Secretory  to  the  House  of  BcproaeBtativea,  anfl  ocupy  thereof  dellv- 
irpd  hj  him  to  oacb  member  of  the  House. 

Mr,  PoMEfLOV  submitted  the  following  order,  which  was  rend  and  considered: 

Ordmaf,  That  the  notice  to  the  Chief  Justice  of  Ihe  Uoiled  StBtee  to  meet  the  Senate  in  the  trial  of  the  case 

and  conduct  him  to  the  cbalr. 

e  President  pro  lempure  appointed  Messrs.  Pomenjy, 


Tuesday,  March  10, 
The  Senate  considered  the  order  offered  by  the  senator  froai  Ehode  Island,  [Mr. 
Anthony,]  itfreiation  to  admissions  to  the  Senate  gallery  during  the  trial  of  the  impeaoh- 
nteot  of  Andrew  Jolinson,  as  it  was  reported  by  ifr.  Howard,  ^airman  of  the  select  com- 
mittee to  which  it  had  been  referred.  After  discussion  and  amendment,  the  order  was 
adopted,  as  follows: 
'  Oriered,  That  duri 
privilege  of  the  floor 
tbe  Onpilol  set  apart 


THinf.  Four  tickets  shall  bi 


10s  bcBldei,  those  who  have  tbe 

11  be  Bdraitled  to  tl 

Senate  and 

ickets  Issued  by  the 

exceed  one 

He  numbered  and  daled,  and  be 

hey^ 

.dated. 

it  apart  for  ■ 

the  diplomatic  corps  Bhali 

ba  ciduBlvely  api 

jroprfaled  » 

»  shall  be  1 

^r  ^  four  tickets  each  to 

louse  01 

ouse  of  Rep. 

oclfllB  jusilo 

slices'  of  the  Supreme  C< 

inn  of  the  United 

mdas* 

f  the  District  of  Co 

Inmhltt^  two 

udge  of  the 

'court  ot^cS  rt'wo" 

tickets  to  each  Oal 

Mfflni 

twenty  tickets  to  Ihe  privi 

Bld!n'™/n'd 

^ly  tickets  Bhall  be  Issu. 
residue  of  the  tickets  to 

ed'by'ao'Yre''slden 

of  the 

.  be  issued  shall  b 

■oporitou  to 

r  respective  StBteB 

la  Iho  Hou» 

inowo 

coupled  by  tbe  tenatan  shall  ba  reaeri 

'cdtoitheto. 

r 
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THE  TRIAL  OF  ANDKEW  JOHNSON, 

PRESIDENT   OF    THE   UNITED   STATES, 

FOE  HIGH  CRIMES  AND  M1SDEMEAN0E9. 


!.  Andrew  Joh.nson,  President. 


The  Capitol,  Thursday,  March  5,  1868. 

At  1  o'clock  p.  m.  the  Chief  JuaticS  of  the  United  States  entered  the  Senate 
clismber,  accompanied  hy  Mr.  Justice  Nelson,  and  escorted  by  Senators  Pome- 
roy,  Wilson,  and  Buckalew,  the  committee  ap[toiiited  for  that  purpose. 

The  Chief  Justice  took  the  chair  and  said :  Senators,  I  attend  the  Senate  in 
obedience  to  your  notice,  for  the  purpose  of  joining  with  you  in  forming  a  court 
of  impeachment  for  the  trial  of  the  President  of  the  United  States,  and  I  am 
now  ready  to  take  the  oath. 

The  oath  was  administered  by  Mr.  Justice  Nelson,  the  Senior  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  to  Chief  Justice  Chase  in  the 
following  words : 

I  do  eolemnly  swear  that  la  all  tilings  appertsinin?  to  the  trial  of  the  impencbment  of 
Andrew  JobuBon,  Preeident  of  the  Unil^  States,  I  will  do  impartial  justice  according  to  the 
CoDB^tutloD  and  the  laws  :  so  help  me  God. 

[The  senators  rose  when  the  Chief  Justice  entered  the  chamber,  and  remained 
standing  till  the  conclusion  of  the  administration  of  the  oath  to  him.] 

The  Chief  Justice.  Senatora,  the  oath  will  now  he  administered  to  the  sen- 
ators as  they  will  be  called  by  the  Secretary  in  succession.  (To  the  Secretary.) 
t  Call  the  roil.' 

The  Secretary  proceeded  to  call  the  roll  alphabetically,  and  the  Chief  Justice 
administered  the  oath  to  Senatora  Anthony,  Bayard,  Bnckalew,  Cameron,  Cat- 
tell,  Chandler,  Cole,  Oonkling,  Oonness,  Oorbett,  Cragin,  Davis,  Dixon,  Drake, 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Harlan,  Henderson,  Hend- 
ricks, Howard,  Howe,  Johnson,  McCreery,  Morgan,  Morrill  of  Maine,  Morrill 
of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  Tennessee,  Pomeroy,  Kamsey, 
Boss,  Sherman,  Spragiie,  Stewart,  Sumner,  Thayer,  Tipton,  Tromliull  and  Van 
Winkle. 

The  Secretary  then  called  the  name  of  Mr,  Wade,  who  rose  from  his  seat  in  the 
Senate  and  advanced  toward  the  chair.  Hisright  to  to  ait  as  a  member  of  the  court 
was  questioned  by  Senator  Hendricks  and  discussed,  and  a  motion  to  adjourn 
was  made  and  carried.     A  report  of  the  debate  will  be  found  in  the  third  volume. 

The  Chief  Justice  thereupon  declared  the  court  adjourned  until  1  o'clock 
to-morrow,  and  vacated  the  chair. 


Feiday,  Marci  6,  1868. 
At  1  o'clock  the  Chief  Justice  of  the  United  States  entered  the  Senate 
chamber,  escorted  by  Mr.  Pomeroy,  the  chairman  of  the  committee  appointed 
for  that  purpose,  and  took  the  chair. 
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12  IMPEACHMENT   OP  THE   PRESIDENT. 

The  Chibp  JrSTiCE.  The  Senate  will  eome  to  order.  The  proceedings  of 
yesterday  will  be  read. 

The  Secretary  read  the  "  proceedings  of  the  Senate  silting  on  the  trial  of  the 
impeaehment  of  Andrew  Johnson.  President  of  the  United  "States,  on  Thursday, 
March  5,  1868,"  from  the  entries  on  the  journal  Itept  for  that  purpose  by  the 
Secretary. 

The  Chief  Justice.  At  its  adjonrnment  last  evening,  the  Senate,  sitting  for 
the  trial  of  impeachment,  had  under  consideration  the  motion  of  the  senator  from 
Maryland,  [Mr.  Johnson,]  that  objection  having  been  made  to  the  senator  from 
Ohio  [Mr,  Wade]  taking  the  oath,  his  name  should  be  passed  until  the  remaining 
members  have  been  sworn.     That  is  the  business  now  before  the  body. 

After  discussion.  Senator  Hendricks  withdrew  his  objection,  and  the  Chief 
Justice  announced  that  the  motion  made  by  the  honorable  senator  from  Mary- 
land fell  with  it. 

The  Secretary  called  the  name  of  Mr.  Wade,  who  advanced  and  took  the 
oath. 

The  Secretary  then  continued  the  call  of  the  roll,  and  the  Chief  Justice 
administered  the  oath  to  Senators  Willey,  Williams,  Wilson,  and  Tales,  as  their 
names  were  respectively  called. 

The  Secretary  then  called  the  names  of  Senators  DooHttle,  Edmunds,  Patter- 
son of  New  Hampshire,  and  Sanlsbury,  who  were  not  present  yesterday ;  and 
Mr.  Sanlsbury  appeared,  and  the  oath  was  administered  to  him  by  the  Chief 
Justice. 

The  Chief  Justicb.  All  the  senators  present  having  taken  the  oath  required 
by  the  Conetitntion,  the  Senate  is  now  organized  for  the  purpose  of  proceeding 
to  the  trial  of  the  impeachment  of  Andrew  Johnson,  President  of  the  United 
States,     The  Sergeant-at-arms  will  make  proclaujation. 

The  Serqeant-at-arms.  Hear  ye!  Hear  ye!  Hear  ye  I  All  persons  are 
oonunanded  to  keep  silence  on  pain  of  imprisonment  while  the  Senate  of  the 
United  States  is  sitting  for  the  trial  of  the  articles  of  impeachment  against 
Andrew  Johnson,  President  of  the  United  States. 

Mr,  Howard.  I  move  that  the  Secretary  of  the  Senate  notify  the  managers 
oti  the  part  of  the  House  of  Representatives  that  the  Senate  is  now  organized 
for  the  purpose  of  proceeding  to  the  trial  of  the  impeachment  of  Andrew 
Johnson. 

The  Chief  Justice.  Before  putting  that  question  the  Chair  feels  it  his  doty 
to  submit  a  question  to  the  Senate  relative  to  the  rules  of  proceeding.  Qn  the 
judgment  of  the  Chief  Justice  the  Senate  is  now  organized  as  a  distinct  body 
from  the  Senate  sitting  in  its  legislative  capacity.  It  performs  a  distivict  func- 
tion ;  the  members  are  under  a  different  oath  ;  and  the  presiding  officer  is  not 
the  President  ^ro  tempore  of  the  Senate,  but  the  Chief  Justice  of  thd  United 
States.  Under  these  circumstances,  the  Chair  conceives  that  inles  adopted  by 
the  Senate  in  its  legislative  capacity  are  not  rules  for  the  government  of  the 
Senate  aitti»g  for  the  ti-ial  of  an  impeachment,  unless  they  be  also  adopted  by 
that  body?)  In  this  judgment  of  the  Chair,  if  it  be  an  erroneous  one,  he  desires 
to  be  corrected  by  the  judgment  of  the  court,  or  of  the  Senate  sitting  for  the 
trial  of  the  impeachment  of  the  President,  which  in  bis  judgment  are  synony- 
mous terms,  and  therefore,  if  he  may  be  permitted  to  do  so,  he  will  take  the 
sense  of  the  Senate  upon  this  question,  whether  the  rules  adopted  on  the  2d  of 
March,  a  copy,  of  which  is  now  laying  before  him,  shall  be  considered  the  rules 
of  proceeding  in  this  body.  ("Question.")  Senators,  you  who  think  that  the 
rules  of  proceeding  adopted  on  the  2d  of  March  should  be  considered  as  the 
rules  of  proceeding  of  this  body  will  say  "  ay  ;"  contrary  opinion,  "  no."  [The 
senators  having  answered]  The  ayes  have  it  by  the  sound.  The  rules  will 
be  considered  as  the  rules  of  proceeding  in  this  body. 
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Riiits  of  procedute  and  practice  in  the  Senate  when  sining  on  the  trial  of  impeachmenla. 

I.  WiienBoever  tbe  Senaw  shall  receive  notice  from  the  Honse  of  Kepreaentatives  ihat  man- 
Bgere  are  appointed  on  tbeir  part  to  conduct  au  impeacbmeat  ^^inst  an;  person,  and  arc 
directed  to  carry  articles  of  impeachment  to  the  Senate,  the  Secretarf  of  the  Seaate  shall 
immediately  iDform  the  Hcmse  of  Representatives  that  the  Senate  is  ready  to  receive  the 
matiagers  for  tbe  purpose  of  exhibitiDg  euch  articles  of  impeachment  agreeably  to  said  notice. 

II.  When  tbe  inaDQgers  of  an  impeachment  shall  be  introduced  at  tbe  bar  of  tbe  Senate, 
and  sball  sif^ify  that  tbey  are  ready  to  exhibit  articles  of  impeacbment  af^iost  any  person, 
the  presiding  officer  of  the  Senate  sball  direct  the  Sergeant-at-arms  to  make  proclamation,  who 
ehall,  after  making  proclamation,  repeat  the  foilowing  words,  viz ;   "  All  perst 


after  ivbich  the  articles  sball  be  exhibited,  and  then  the  presiding  officer  of  the  8enate  Eba.ll 
inform  the  managers  that  tbe  Senate  will  take  proper  order  on  the  subjact  of  tbe  impeach' 
ment,  of  which  due  notice  shall  be  ^iven  bt  the  House  of  Bepresentativea. 

III.  Upon  such  articles  being  presented  to  the  Senate,  tbe  Senate  shall,  at  I  o'clock  after- 
noon of  the  day  (Sunday  excepted)  following  such  presentation,  or  sooner  if  so  ordered  by 
^e  Senate,  proceed  to  tbe  cousidetation  of  aucb  articles,  and  shall  continue  in  session  from 
day  to  day,  (Sundays  excepted)  after  tbe  trial  shall  ommence,  (nnlessotheruise  ordered  by  tbe 
Sdoate,)  until  6ual  judgntent  shall  be  rendered,  and  so  much  longer  as  may,  in  its  judgment, 
be  aeedful.  Before  proceeding  to  the  consideration  of  the  articles  of  impeachment,  tbe  pre- 
aiding  ofiicer  shall  administer  3ie  oath  hereinafter  provided  to  the  members  of  the  Senate  then 
present,  and  to  the  other  members  of  the  Senate  as  they  shall  appear,  whose  duty  it  shall  be 
to  take  the  same. 

IV.  When  the  President  of  the  United  States,  or  the  Vice  President  of  the  United  States, 
upon  whom  the  powers  and  duties  of  the  office  of  President  sball  have  devolved,  shall  be 
impeached,  the  Chief  Justice  of  tbe  Supreme  Court  of  the  United  States  shall  preside ;  and 
in  a  case  requiring  the  said  Chief  Justice  to  preside,  notice  shall  be  given  to  bim  by  tbe  pre- 
siding ofBcer  of  the  Senate  of  the  time  and  place  Sxed  for  the  consideration  of  the  articles 
of  impeachment,  as  aforesaid,  with  a  request  to  attend  i  and  the  said  Chief  Justice  shall 
preside  over  tbe  Senate  during  the  consideration  of  sud  articles,  and  upon  tbe  trial  of  the 
person  impeached  therein. 

V.  The  presiding  officer  shall  have  power  to  make  and  issue,  by  himself  or  by  tbe  Secre- 
tary of  the  Senate,  all  orders,  mandates,  writs,  and  precepts  authorized  by  these  rules,  or  by 
the  Senate,  and  to  make  and  enforce  such  other  regulations  and  orders  in  the  premises  as  tiie 
Senate  may  authorize  or  provide. 

VI.  The  Senate  shaD  have  power  to  compel  the  attendance  of  witnesses,  to  enforce  obedi- 
ence to  its  orders,  mandates,  writs,  precepts,  and  judgments,  to  preserve  order,  and  to  pun- 
ish in  a  summary  way  contempts  of  and  disobedience  to  its  authority,  orders,  mandates, 
writs,  precepts,  or  jndgmenls.  and  to  make  all  lawful  orders,  mles  and  regulations,  which 
it  laaj  deem  essenLal  or  conducive  to  the  ends  of  justice.  And  the  Sergeant-at-aims,  under 
the  direttion  the  Senate,  may  employ  such  aid  and  assistance  as  may  ha  necessary  to  enforce, 
eaecute,  and  carry  into  effect  the  lawful  orders,  mandates,  writs,  end  precepts  of  the  Senate. 

VII.  The  presiding  officer  of  the  Senate  sball  direct  all  necessary  preparations  in  the  Seri- 
ate chamljer,  and  the  presiding  officer  upon  the  trial  shall  dttect  all  the  forms  of  proceeding 
while  the  Senate  are  sitting  for  the  purpose  of  toying  an  impeachment,  and  all  forms  during 
lie  trial  not  otherwise  specially  provided  for.  The  presiding  officer  may,  in  the  first  instance, 
submit  to  the  Senate,  without  a  division,  all  questions  of  evidence  and  iacidental  questions ; 
but  tie  same  shall,  on  the  demand  of  one-fifth  of  the  members  present,  be  decided  by  yeas 
and  nays.     [This  rule  was  amended  on  the  31st  of  March.] 

VIII.  Upon  the  presentation  of  articles  of  impeachment  and  the  oi^anization  of  the  Sen- 
ate as  hereiubelbte  provided,  a  writ  of  summons  shall  issue  to  the  accused,'  reciting  said 
articles  and  notifying  him  to  appear  before  the  Senate  upon  a  day  and  at  a  place  to  be  fixed 
by  the  Senate  and  named  in  such  writ,  and  file  his  answer  to  said  articles  of  impeachment, 
and  to  stand  to  and  abide  the  orders  and  judgments  of  the  Senate  thereon;  which  writsshai! 
be  served  by  such  officer  or  person  as  shall  be  named  in  the  precept  thereof  such  number  of 
days  prior  to  the  day  fixed  tor  such  appearance  as  shall  be  named  in  such  precept,  either  by 
the  delivery  of  an  attested  copy  thereof  to  the  person  accused,  or,  if  that  cannot  conven- 
lenlly  he  done,  by  leaving  sucli  copy  at  the  last  known  place  of  abode  of  such  person  or  at 
his  tisnal  place  of  business,  in  some  conspicuous  placejjherein ;  or  if  such  service  shall  be, 
m  the  judgment  of  the  Senate,  Imnractieahle,  notice  to  the  accused  to  appear  shall  be  given 
in  such  other  manner,  by  publication  or  otherwise,  as  shall  be  deemed  just ;  and  if  the  writ 
aforwaid  shall  fail  of  service  in  the  manner  aforesaid  the  proceedings  shall  not  thereby  abate, 
but  further  service  may  be  made  in  such  manner  as  the  Senate  shall  direct.  If  the  accused, 
after  service,  shall  fail  to  appear,  either  in  person  or  by  attorney,  on  the  day  so  fixed  there- 
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for  as  aforesaid,  or,  appearing,  fihall  fail  to  file  liis  answer  to  sntb  articles  of  impeaohmeiit, 
the  trial  shall  proceed,  cevertheleas,  ae  npon  a  plea  of  not  guilty.  If  s  plea  of  j^ilty  shall 
be  entered  judgment  may  be  entered  thereon  without  furtlier  proceedings. 

IX.  At  twelve  o'clock  and  thirty  minutes  afternoon  of  the  day  appointed  for  the  return  of 
■' ■--■■- ' --•--'   ■'--  '--■-'-'=-B  and  ex--"--  ---'---    -'■>-- 


la  against  the  person  impeached,  the  legislative  and  executive  business  of  the 

Sen&te  shall  be  suspended,  and  the  Secretary  of  the  Senate  shall  administer  an  oath  to  the 

returning  officer  in  Iheform  following,  viz;  "  I, ,  do  solemnly  swear  that  the 

return  made  by  me  upon  tho  proceas  issued  on  the day  of ,  by  the  Senate  of  the 

United  States,  against ,  is  truly  made,  and  that  I  have  performed  such  service 

as  therein  described :  so  help  me  God."  Which  oath  shall  be  entered  at  large  on  the  records. 
S,  The  person  impeached  shall  then  he  called  to  appear  and  answer  the  articles  of  impeach- 
ment against  him.  If  he  appear,  or  any  person  for  him,  the  appearance  shall  be  recorded, 
stating  pM^cularly  if  by  himself,  or  by  agent  or  attorney,  namir^the  person  appearing,  and 
the  capacity  in  which  he  appears.  If  he  do  not  appear,  either  personally  or  by  agent  or 
attorney,  the  same  shall  be  recorded. 

XI.  At  twelve  o'clock  aud  thirty  minutes  afternoon  of  the  day  appointed  for  the  trial  of  an 
impeachment,  the  l^islative  and  executive  business  of  tbe  Senate  shall  be  suspended,  and 
the  Secretary  shall  give  notice  to  the  House  of  Bepreseutatiyes  that  the  Senate  is  ready  to 

proceed  upon  the  impeachment  of ,  in  the  Senate  chamber,  which  chamber  is 

prepared  with  accommodations  for  the  reception  of  the  House  of  Representatives. 

XII.  The  hour  of  the  day  at  which  the  Senate  shall  sit  npon  the  Iria!  of  an  impeachmetit 
shall  be  (unless  otherwise  ordered)  twelve  o'clock  m.  ;  anil  when  the  hour  for  such  sitting 
shall  arrive,  the  presiding  oEBcer  of  the  Senate  sball  so  auDOunce ;  and  theioupon  the  pre- 
siding officer  upon  such  trial  shall  cause  pro  clam  aticu  to  be  made,  and  the  business  of  the 
trial  shall  proceed.  The  adjournment  of  the  Senate  sitting  ia  said  trial  shail  not  operate  as 
an  adjonmment  of  the  Senate]  but  on  such  adjournment  the  Senate  shall  resume  Cbe  consid- 
eration of  its  tegislattve  and  executive  business. 

XIII.  The  Secretaiy  of  the  Senate  shall  record  the  proceedings  in  cases  of  impeachment  as 
in  the  case  of  legislative  proceedings,  and  the  same  shall  he  reported  in  the  same  nianner  as 
the  legislative  proceedings  of  the  Senate. 

XIV.  Counsel  for  the  parties  shall  be  admitted  to  appear  and  be  heard  upon  an  impeach- 

XV.  All  motions  made  by  the  parties  or  their  counsel  shall  be  addressed  to  the  presiding 
officer,  and  if  he,  or  any  senator,  shall  require  it,  they  shall  be  committed  to  writing,  and  read 
St  the  Secretary's  table. 

XVI.  Witnesses  shall  be  examined  by  one  person  on  behalf  of  the  party  producing  them, 
and  thou  cross-examined  by  one  person  on  the  other  side. 

XVII.  If  a  senator  IscaSed  as  a  witness  he  shall  be  sworn  and  give  his  testimnuy  standing 
in  his  place. 

XVIII.  If  a  senator  wishes  a  question  to  be  put  to  a  witness,  or  to  offer  a  motion  or  order, 
(except  a  motion  to  a((journ, )  it  shall  be  reducM  to  writing,  and  put  by  tlie  presiding  officer. 

XIX.  At  all  times  while  the  Senate  ia  sitting  upon  the  trial  of  an  impeachment  the  doors 
of  the  Senate  sbali  be  kept  open,  unless  the  Senate  shall  direct  the  doors  to  be  closed  while 
deliberating  npon  its  decisions, 

XX.  All  preliminary  or  interlocutory  questions,  and  all  motions,  shall  be  argued  for  not 
exceeding  one  hour  on  each  side,  unless  the  Senate  shall,  by  order,  extend  tbe  time. 

XXI.  The  case,  on  each  side,  shall  he  opened  by  one  person.  The  final  argument  on  the 
merits  may  be  made  by  two  persons  on  each  side,  (unless  otherwise  ordered  by  the  Senate, 
upon  application  for  that  purpose, )  and  tbe  argument  shall  be  opened  and  closed  on  the  part 
of  the  House  of  Eepresentatives. 

XXII.  On  the  final  question  whether  the  impeachment  is  sustained,  the  yeas  and  nays 
shall  be  taken  on  each  article  of  impeachment  separately ;  and  it  the  impeachment  shall  not, 
upon  any  of  the  articles  presented,  be  sustained  by  the  votes  of  two-thirds  of  the  members 
present,  a  judgment  of  acquittal  shall  be  entered;  but  if  the  person  accused  in  such  articles 
of  impeachment  shall  be  convicted  upon  any  of  said  articles  by  the  voles  of  two-thirds  of  the 
members  present,  the  Senate  shall  proceed  to  pronounce  judgment,  and  a  certified  copy  of 
such  judgment  shall  be  deposited  in  the  of&ce  of  the  Secretary  of  State. 

XXIII.  All  tha  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall 
be  entered  on  (he  record,  and  witUsnt  debate,  except  when  the  doors  shall  be  closed  for 
deliberation,  and  in  that  case  no  member  shall  speak  more  than  once  on  one  question,  and 
fornot  more  than  ten  minutes  on  an  interlocutory  qncstion,  and  for  not  more  than  fifteen 
minutes  on  the  final  question,  unless  by  conseut  of  the  Senate,  to  be  had  without  debate: 
but  a  motion  to  adjourn  may  be  decided  without  tbe  yeaaand  nays,  unless  they  be  demanded 
by  one-fifth  of  the  members  present. 
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XXIV.  Witneasea  ahall  be  sworn  in  the  following  form,  namely;   "You, , 

do  Bwear  (or  affirm,  as  the  case  may  be)  that  the  evidence  you  ahall  give  in  the  case  now 

depecdiiig  between  the  United  States  and shall  be  the  tmth,  the  whole  Iriith, 

and  nothing  but  the  truth :  bo  help  joa  God."  Which  oath  shall  be  administered  by  the 
Secretary  or  any  other  duly  authorized  person. 

Form  of  subpoBoa  to  be  iaaued  on  the  application  of  the  loanagera  of  the  impeachment,  or 
of  the  party  impeached,  or  of  his  counsel ; 
To greeting ;  ^  '       ' 

Tou  and  each  of  you  ate  hereby  commanded  to  appear  before  the  Senate  of  the  Unitod 

8tat«a,  on  the day  of ,  at  the  Senate  chamber,  in  the  city  of  Washiogtou,  then 

and  there  to  testify  your  knowledge  in  the  cause  which  is  hefore  the  Senate,  in  which  the 
Bouse  of  Kepresentatives  have  impeached . 

Fail  not. 

Witneas : ,  and  presiding  officer  of  the  Senate,  at  the  city  of  Washineton, 

this day  of ,  in  the  year  of  our  Lord ,  and '  of  the  independence  ot  the 

Uniled  Stales  the . 

Form  of  direction  for  the  service  of  said  subpcena : 
The  Senate  of  the  United  Stales  to ,  greeting  -■ 

You  are  hereby  commanded  to  serve  and  return  the  within  subpcena  according  to  law. 

Dated  at  Washington,  this day  of ,  in  tho  year  of  our  Lord ,  and  of 

the  independence  of  the  United  States  the . 

Secrelaty  of  the  Senate. 

Form  of  oath  to  be  administeiiid  to  the  membersof  the  Senate  sitting  in  the  trial  of  inipeacb- 
ments: 

I  solemnly  swear  (or  affirm,  as 

trial  of  the  impeachment  of 

to  the  Constitution  and  laws :  so  heip  me  <joa. 

Form  of  sumraons  to  be  issued  and  served  upon  the  person  impeached : 
Thg  United  States  of  America,  is  ; 
The  Senate  o/the  United  States  to ,  greeting: 

Whereas  the  House  of  Bepresentatives  of  the  United  States  of  America  did,  on  t 

day  of ,  eithibit  to  the  Senate  articles  of  impeachment  against  you,  the  si 

,  in  the  words  following  ; 

I  Here  insert  the  articles.] 

And  demand  that  you,  the  said r ,  should  be  put  to  answer  the  ai 

as  set  forth  in  said  articles,  and  that  such  proceedings,  examiuations,  trials,  and  judgments 
might  be  thereupon  had  as  are  agreeable  to  law  and  justice  : 

You,  the  said ,  are  therefore  hereby  summoned  to  be  and  appear  befoi*  the 

Senate  of  the  United  States  of  America,  at  their  chamber,  in  the  city  of  Washington,  on  the 

day  of .  at  twelve  o'clock  and  thirty  minutes  afternoon,  then  aiid  there  lo 

answer  to  the  said  articles  of  impeachment,  and  then  and  there  to  abide  by,  obey,  and  per- 
form such  orders,  directions,  and  judgments  as  the  Senate  of  the  United  States  shall  make  in 
thenremises  according  W  the  Constitution  and  laws  of  the  United  Slates. 

Hereof  you  are  not  to  fail. 

Witness ,  and  presiding  officer  of  the  said  Senate,  at  the  city  of  Washington, 

this day  of ,  in  lie  year  of  our  Lord ,  and  of  the  independence  of  the 

Uniwd  States  the . 

Formof  precept  to  be  indorsed  on  said  writ  of  summons: 
The  United  States  of  America,  si: 
The  Senate  of  the  United  States  lo ,  greeting: 

You  ore  hereby  commanded  to  deliver  to  and  leave  with ,  if  conveniently  to 

be  found,  or.  if  not,  to  leave  at  his  usual  place  of  abode,  or  at  his  usual  place  of  business,  in 
some  onspicuous  place,  a  true  and  attested  copy  of  the  within  writ  of  summons,  together 
with  a  like  copy  of  this  precept;  and  in  whichsoever  way  you  perform  the  service  let  it  bo 
done  at  least days  before  the  appearance  day  mentLoned  in  said  writ  of  summons. 

Fail  not,  and  make  return  of  this  writ  of  summons  and  precept,  with  your  proceedings 
thereon  indorsed,  on  or  before  the  appearance  day  mentioned  in  the  said  writ  of  summons. 

Witness ,  and  presiding  officer  of  the  Senate,  at  the  dly  of  Washington,  this 

day  of ,  in  the  year  of  out  Lord ,  and  ol  the  independence  of  the  United  Slates 

the . 

All  process  shall  be  served  by  the  Sergeant-at-arms  of  the  Senate,  unless  otherwise  ordered 

XXV.  If  the  Senate  shall  at  any  time  fail  to  sit  for  the  consideration  of  articles  of  impoo«h- 
ruent  on  the  day  or  hour  fiied  therefor,  the  Senate  may,  by  an  order  to  be  adopted  without 
debaUi  fix  a  day  and  hour  for  resuming  such  consideration. 
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The  Chief  Justice.  The  senator  from  Michigan  moves — will  the  senator 
have  the  guodnesB  to  repeat  bis  motioal 

Mr.  Howard.  My  motion  is  that  the  Secretary  of  the  Senate  notify  the 
managers  of  the  House  of  Repreeentatives  that  the  Senate  is  now  organized  for 
the  purpose  of  trying  the  impeachment  against  Andrew  Johnson,  and  is  ready 
to  receivR  them.     The  clerk  will  be  good  enough  to  put  it  in  form. 

The  Secretary  read  the  order,  as  follows  : 

Ordered,  Tbat  (be  Secretary  of  the  Senate  notify  the  House  of  EepresentJitives  Shut  the 
Senate  ia  now  organized  for  the  trial  of  the  articles  ofimpeachnient  against  Andrew  Johnson, 
President  of  the  United  States,  and  is  ready  to  receive  tiiB  managers  of  the  impeachment  at 

The  motion  was  agreed  to. 

After  a  pause,  and  at  13  minntes  before  3  o'clock,  the  managers  of  the  impeach- 
ment on  the  part  of  the  House  of  Representatives  (with  the  exception  of  Mr. 
Stevens)  appeared  at  the  bar,  and  their  presence  was  announced  by  the  Sergeant- 
ftt-arms. 

The  Chijsp  Justice.  The  managers  of  the  impeachment  on  the  part  of  the 
House  of  Representatives  will  please  take  the  seats  assigned  to  them. 

The  managers  having  been  seated  in  the  area  in  front  of  the  Cliair, 

Mr.  Manager  Bingham  rose  and  said:  Mr.  President,  we  are  instructed  by 
the  House  of  Eepreaentatives,  as  its  manners,  to  demand  thai  the  Senate  take 
process  against  Andrew  Johnson,  President  of  the  United  States,  that  he  may 
answer  at  the  bar  of  the  Senate  upon  the  articles  of  impeachment  heretofore 
preferred  by  the  House  of  Representatives  through  its  managers  before  the 
Senate. 

Mr.  Howard.  I  move  for  an  order  that  a  summons  do  issue  to  Andrew  John- 
Bon,  President  of  the  United  States,  in  accordance  with  the  rules  which  we  have 
adopted — I  refer  particularly  to  the  eighth  rule — returnable  on  Friday,  the  13th 
day  of  March  instant,  at  1  o'clock  in  the  afternoon. 

The  Chief  Justice,  The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows  : 

Ordered,  That  a  aummons  do  issue,  as  required  by  the  rules  of  procedure  and  practice  in 
the  Senate  wben  sitting  on  the  trial  of  impeachments,  to  Andrew  Jobnson,  returnable  on 
Friday,  the  13th  day  of  March  instant,  at  1  o'clock  iu  tbe  afternoon. 

The  order  was  adopted. 

Mr.  A\THO.\Y  offered  an  amendment  to  the  rules  for  the  consideration  of  the 
court,  which,  after  discussion,  was  laid  on  the  table  at  his  request. 

Strike  out  the  last  clause  of  rule  S'even  in  the  following  words  : 

The  presiding  officer  may,  in  the  first  instance,  submit  to  the  Senate  without  a  division  all 

Sneations  of  evidence  and  incidental  questions  ;  but  the  same  shall,  on  the  demand  of  one- 
ftfa  of  the  mombers  present,  be  deluded  by  yeas  and  nays. 

And  in  lien  of  those  words  to  insert : 

The  presiding  officer  of  the  conrt  may  rule  all  questions  of  evidence  and  incidental  qneations, 
which  ruling  shaill  stand  as  the  judgmeut  of  the  court,  unless  some  member  of  the  court  shall 
ask  tbat  a  formal  vote  be  taken  thereon,  in  which  caae  it  sball  be  aubmitted  t«  the  court  for 
decision ;  or  he  may,  at  his  option,  in  Uie  first  instance  submit  auy  such  question  to  a  vote 
of  tbe  membera  of  the  court, 

Mr.  Howard.  I  move  that  the  Senate,  sitting  upon  the  trial  of  the  impeach- 
ment, adjourn  to  the  time  at  which  the  summons  jnst  ordered  is  returnable — Fri- 
day, the  13th  instant,  at  1  o'clock  in  the  afternoon. 

The  Chief  Justice.  The  question  is  upon  the  motion  to  adjourn  until  Fri- 
day, the  13th  instant,  at  1  o'clock  in  the  afternoon. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  thereupon  declared  the 
Senate  sitting  for  the  trial  of  the  impeachmeut  adjourned  to  the  time  named, 
and  vacated  the  chair. 
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Friday,  March  13,  J868. 

The  Chief  Justice  eiitered  the  Senate  chamber  and  took  the  chair. 

The  GfliEP  JiTSTiOE,  (to  the  Sergetmt-at-STmB.)  Make  proclamatioQ. 

The  SBRt)GA\T-AT-ARMS.  Hear  ye  I  hear  ye  !  All  persons  are  cotnmaaded 
to  keep  Bileuce  while  the  Senate  of  the  United  States  ia  sitting  for  the  trial  of 
the  articles  of  impeachment  exhihited  hy  the  House. of  Representatives  against 
Andrew  Johnson,  President  of  the  United  States. 

Mr.  HowARj).  Mr.  President,  I  move  for  the  order,  which  ia  usnal  in  Btieh 
cases,  nolifying  the  House  of  Representatives  that  the  Senate  is  thus  organised. 

The  Chief  Justice.  The  journal  of  the  last  day's  proceedings  will  first  be 
read. 

Mr.  Grimes.  Mr.  Chief  Justice,  there  are  several  senators  to  be  sworn. 

The  Chief  Justice.  The  first  business  ia  to  read  the  journal  of  the  last 
session  of  the  court,  and  then  the  senators  will  be  sworn. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sitting  for  the 
trial  of  ill)  peach  men  t  of  Andrew  Johnson,  President  of  the  United  States,  on 
Friday,  March  6,  1868. 

Mr.  CoNKLI^o.  I  move  that  the  reading  of  the  articles  of  impeachment  tN 
exCenso,  which  I  understand  are  entered  on  the  journal,  be  dispensed  with.  I 
understand  that  tlie  other  house  is  ready  to  he  annonnc«d. 

The  Chief  Justice.  That  suggestion  will  be  considered  as  agreed  to  if  no 
objection  be  made. 

The  Secretary  continued  and  concluded  the  reading  of  the  journal. 

Mr.  Howard.  If  it  be  now  in  order,  to  save  time  I  ask  thai  the  order  which 
I  sent  to  the  Chair  be  passed  by  the  Senate,  informing  the  House  of  Bepreaent- 
atives  that  the  Senate  in  organized  for  the  trial  of  the  impeachment. 

The  Chief  Justice.  The  Secretary  will  read  the  order  submitted  by  the 
senator  from  Michigan, 

The  Secretary  read  as  follows  : 

OrdKTtd,  That  the  Secretary  iuform  the  House  of  Represent atives  that  the  Senate  is  in  its 
chamber,  and  readj  to  proceed  with  the  trial  of  Andrew  Johnson,  President  of  the  United 
States,  and  that  seats  are  pravided  for  the  accommodation  of  the  members. 

The  order  was  agreed  to. 

The  Chief  Justice.  The  Sergeant  at-arms  will  introduce  the  managen. 

The  managers  on  the  part  of  the  Hoase  of  RepTesestatives  appeared  at  the 
bar,  were  annonnced  hy  the  Sergeant-at-arma,  and  conducted  to  the  poaition 
assigned  them. 

Manager*. — Hon.  John  A.  Bingham,  of  Ohio  ;  George  S,  Boutwell,  of  Mas- 
sachnsetts  [  James  P.  Wilson,  of  Iowa  j  John  A.  Logan,  of  Illinois ;  Thomu 
Williams,  of  Pennsylvania  ;  Benjamin  F.  Butler,  of  Massachusetts  ;  TboddeoB 
Stevens,  of  Pennsylvania. 

Mr.  Grimes.  Mr.  Chief  Justice,  there  are  several  eenatora  who  have  not  yet 
been  sworn  as  members  of  this  court.  I  therefore  move  that  the  oath  he  admin- 
istered to  them. 

The  Chief  Justice.  The  Secretary  will  call  the  names  of  senalora  niio 
have  not  yet  been  sworn. 

The  Secretary  called  the  names  of  seaatorB  who  were  not  raevionaly  .swiwt. 

Mesara.  Edmunds,  Patterson  of  New  Hampshire,  and  Vickera,  severally,  aa 
their  names  were  called,  advanced  to  the  desk,  and  the  presoribed  oath  was 
adnunistered  to  them  hy  the  Chief  Justice. 

•    The  Ohibf  Jubtics.  The  Secretary  of  the  Swate  will  read  the  rshira  af  tha 
Sei;gMut-at-armB  to  the  eummoBa  directed  to  be  issoed  by  the  Senate. 
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Tbe  chief  clerk  read  the  following  retnm  appended  to  the  writ  of  flttmmoni : 
Mi8  forgoing  wril  of  SDmiiiODS,  addreaaed  to  Andrew  Johnson,  President  of  the  United 
States,  and  the  foregoing  precept,  addressed  1«  me,  were  this  day  dulj  served  on  the  aaii 
Andrew  Johnson.  Resident  of  the  TJnltia  States,  by  delivering  to  and  leavinR  with  him  true 
and  attested  copies  of  the  same  at  tbe  Executive  Uajision,  the  naatl  place  of  abode  of  the 
Slid  AndTew  Johnson,  on  Satnidaj,  the  7th  daj  of  March  instant,  at  teveu  o'clock  in  the 
Afternoon  of  (hat  daj. 

GEOEOE  T,  BROWN. 
Sergeanl-al-anM  it/  the  Unittd  Slatea  Senatt. 

Washington,  March  7,  1368. 

The  chief  cleik  administered  to  the  Sergeant-at-armB  the  followiog  oath  ; 

I,  Qeorge  T,  Broirn,  8er;^nt-at-arniE  of  the  Senate  of  the  United  States,  do  swear  that 
the  retom  made  and  ^absciibed  by  me  upon  the  process  issued  on  the  7th  day  of  March,  A. 
D.  1B68,  by  the  Senate  of  the  United  States  against  Andrew  Johnson,  President  of  the 
United  Slates,  is  truly  made,  and  that  I  have  performed  said  service  therein  prescribed:  So 
help  me  Qod. 

The  Chief  Justice,  Tbe  Sergeant- at- arms  will  call  the  accused. 

The  8EROEANT-AT-AHW8.  Andrew  Johneon,  President  of  the  United  States; 
Andrew  Johnson,  President  of  the  United  States  :  appear  and  answer  the  arti- 
clea  of  impeachment  eihibited  against  you  by  the  House  of  RepreaentativeB  of 
the  United  States, 

Mr.  Johnson.  I  understand  that  the  President  has  retained  conneel,  and  that 
they  are  now  in  the  President's  room  attached  to  this  wing  of  the  Capitol. 
They  are  not  advised,  I  believe,  of  the  court  being  orgaoiaed.  I  move  that  the 
Sergeant-at-arms  inform  them  of  that  fact. 

The  Chief  Justice.  If  there  be  no  objection,  the  Sergeant-at-arms  will  so 
inform  the  counsel  of  the  President. 

The  Sergeant-at-arms  presently  returned  with  Hon.  Henry  Stanbery,  of  Ken- 
tacky  ;  Hon.  Benjamin  B.  Curtis,  of  Massachuectta,  and  Hon.  Thomas  A.  R. 
Nelson,  of  Tennessee,  who  were  conducted  to  the  seats  assigned  the  couusel  of 
the  President. 

Mr.  CoNKLlNG.  To  correct  a  clerical  error  in  the  rules,  or  a  mistake  of  the 
types  which  has  introduced  a  repugnance  into  the  rules,  I  offer  the  following 
resolution,  by  direction  of  the  committee  which  reported  the  rales  : 

Ordered,  That  tbe  twenty-third  rule,  respecting  proceedings  on  trial  of  impeach menta,  be 
amended  by  inserting  after  tbe  word  "debale"  the  words  •'aubjecl,  however,  to  the  opera- 

If  thus  amended  tbe  rule  will  read  : 

All  orders  aud  decisions  shall  be  made  and  hod  by  yeas  and  nays,  which  shall  be  eutered 
OB  <im  record  and  without  debate,  snbjeet,  however,  to  (be  operation  of  rule  seven,  except 
when  the  doors  shall  be  closed,  &c. 

The  whole  object  is  to  commit  to  tbe  presiding  officer  the  option  to  snbmit  a  qnes- 
^iaa  without  the  call  of  the  yeas  and  uays  unless  they  he  demanded.  That  was 
tbe  intention  originally,  hut  the  qualifying  words  wore  dropped  out  in  the  print. 

The  Chiup  Justice.  The  question  is  on  amending  the  roles  is  the  manner 
pr^Dsed  by  tbe  ReDator  from  New  York. 

The  amendment  was  agreed  to. 

Tbe  Sergeant-at-arms  announced  the  members  of  the  House  of  ReprenentB- 
i^im,  -who  entered  the  Senate  chamber  preceded  by  tbe  chairman  of  the  Com- 
mittee (if  the  Whole  House,  (Mr.  £.  B.  Washhurne,  of  IHiBoii,)  into  which  that 
body  had 'resolved  itself  to  witness  the  trial,  who  was  accompanied  by  the 
$peak«r  and  Clerk. 

Tbe  C«iBV  JusTioc,  (to  the  counsel  for  the  President.)  Gentlemen,  the 
Senate  is  now  sitting  for  the  trial  of  artiolee  of  impeachmwit.  The  Fr»H^ent 
t§  ^  Voiced  StMW  appears  t^  oonnial.    Th«  court  will  bow  hear  yoa. 

S^.  Stankbky.  Mi.  Ohiif  Jtutiee.  my  hrathen  Otutifl  Kud  Nelton  and  uy- 
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aelf  are  here  Una -momiag  KB  coanael  for  the  President.     I  have  his  tmthoiity 
to  aoter  his  appearaoce,  which,  with  yonr  leave,  I  will  proceed  to  read  : 
■  {»  the  matter  of  the  impeachment  of  Andrew  Johnson,  Pretident  of  the  United 
State*. 

Mr.  Chief  JuRTiCB.  I,  Andrew  Johnson,  Pregident.of  the  United  States, 
having  been  served  with  e.  summons  to  a^jpear  before  this  honorable  court,  ait- 
ting  as  a  court  of  impeachment,  to  answer  certain  artitles  of  impeachment  found 
and  presented  against  me  by  the  honorable  the  House  of  Eepresentatives  nf  the 
United  States,  do  hereby  enter  my  appearance  by  my  counsel,  Henry  Stanbery, 
Benjamin  R.  Curtis,  Jeremiah  S.  Blacfc,  William  M.  Evarts,  and  Thomas  A.  R, 
Nelson,  who  have  my  warrant  and  authority  therefor,  and  who  are  iuBtruoted 
by  me  to  ask  of  this  honorable  conrt  a  reasonable  time  for  the  preparation  of 
my  answer  to  said  articles. 

After  a  careful  examination  of  the  articles  of  impeachment  and  consultation 
with  my  counsel,  I  am  satisfied  that  at  least  forty  days  will  be  necesfary  for  the 
preparation  of  my  answer,  and  I  respectfully  ask  that  it  be  allowed. 

ANDKEW  JOHNSON. 

The  Chief  Justice.  The  paper  will  be  filed, 

Mr.  8ta\bery.  Mr.  Chief  Justice,  I  have  also  a  professional  statement  in 
support  of  the  application.  Whether  it  is  in  order  to  offer  it  now,  or  to  wait 
until  the  appearance  is  entered,  your  honor  will  decide. 

The  Chief  Justice.  The  appearance  will  be  considered  as  entered.  You 
may  proceed. 

Mr.  Stanberv.  I  will  read  the  statement. 
In  the  matter  of  the  impeachment  of  Andrew  Johnson,  Prexident  of  the  United 
States. 

Henry  Stanbery,  Benjamin  E.  Curtis,  Jeremiah  9.  Black,  William  M.  Evarts, 
and  Thomas  A.  R.  Nelson,  of  counsel  for  the  respondent,  move  the  court  for 
the  allowance  of  forty  days  for  the  preparation  of  the  answer  to  the  articles  of 
impeachment,  and  in  support  of  the  motion  make  the  following  professional 
statement ; 

The  articles  are  eleven  in  number,  involving  many  questions  of  law  and  fact. 
We  have,  during  the  limited  time  and  opportunity  afforded  us,  considered  as 
far  as  possible  the  field  of  investigation  which  must  be  explored  in  the  prepa- 
ration of  the  answer,  and  the  conclusion  at  which  we  have  arrived  is  that  with 
the  utmost  diligence  the  time  we  have  asked  is  reasonable  aud  necessary. 

The  precedents  as  to  time  for  answer  upon  inipeacbments.before  the  Senate,  to 
which  we  have  had  opportunity  to  refer,  are  those  of  Judge  Chase  and  Judge  Peck. 

In  the  case  of  Judge  Chase  time  was  allowed  from  the  3d  of  January  umii 
the  4th  of  Febmary  next  succeeding  to  put  in  his  answer,  a  period  of  thirty-two 
days  ;  but  in  this  case  there  were  only  eight  articles,  and  Judge  Chase  bad  been 
for  a  year  cognizant  of  most  of  the  articles,  and  had  been  himself  engaged  in 
prepariog  to  meet  them. 

In  the  caie  of  Judge  Peck  there  was  but  a  single  article.  Judge  Peck  asked 
for  time  from  the  lOth  to  the  Sdth  of  May  to  put  in  his  answer,  and  it  waa 
granted.  It  appears  that  Judge  Peck  had  been  long  cognizant  of  the  ground 
laid  for  his  impeachment,  and  had  been  present  before  the  committee  of  the 
House  upon  toe  examinatioq  of  the  witnesses,  and  had  been  permitted  by  the 
House  of  Representatives  to  present  to  that  body  an  elaborate  answer  to  thfl 
charges. 

It  ia  apparent  that  the  President  is  fairly  entitled  to  more  time  than  was 
allowed  in  either  of  the  foregoing  eases.  It  la  proper  to  add  that  the  reepondentt 
in  thme  cqses  wffl«  lawyers  fully  eopahle  of  pr«puing  their  o?m  answers,  and 
that  no  pressing  official  dnties  interfered  with  their  attention  to  that  business  j 
whereas  the  President,  not  being  a  lawyer,  mnst  rely  on  his  counsel.     The 
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ofaargea  involve  his  acts,  declarations,  and  intentions,  an  to  all  which  hia  counse] 
muat  be  fully  advised  upon  consultation  with  him,  step  hy  atep,  in  the  prepara- 
tion of  his  defence.  It  is  eeldom  that  a  case  requires  such  constant  communi- 
cation between  client  and  connsel  as  this,  and  yet  such  communication  can  only 
be  bad  at  such  intervals  as  are  allowed  to  the  Freeident  from  the  usual  hours 
tbat  must  be  devoted  to  his  high  official  duties. 

We  further  beg  leave  to  eiiggest  for  the  consideration  of  this  honorable  court, 
that  as  counsel,  careful  as  well  of  their  own  reputation  as  of  the  interesta  of 
their  client  in  a  ease  of  such  magnitude  as  this,  so  oat  of  the  ordinary  range  of 
professional  experience,  where  so  much  responsibility  is  felt,  they  submit  to  the 
candid  consideration  of  the  court  that  they  have  a  right  to  ask  for  themeelves 
auch  opportunity  to  discharge  their  duty  as  seems  to  them  to  be  absolntely 
necessary. 

HENEY  8TANBEBY, 

B.  R.  CURTIS, 

JEREMIAH  S.  BLAOK,   )  „     „  q 

WILLIAM  M.  EVARTS,  JA«^^-»- 

THOMAS  A.  R.  NELSON, 

Of  Cowmel  fur  the  Renpondent. 

March  13,  1868. 

Mr.  Manager  B]^GHAM.  Mr,  President,  I  am  instructed  by  my  aaaoeiate 
lOftnagerB  to  suggest  to  the  Senate  that,  under  the  eighth  rule  adopted  by  the 
Senate  for  the  government  of  thin  proceeding,  after  the  appeaiance  of  the 
accused  at  its  bar,  until  timt  rule  be  Bet  aside  by  the  action  of  the  Senate,  a 
motion  for  continuance  to  answer  is  not  allowed,  the  provision  of  the  rule  being 
that  if  he  ajipear  he  shall  anawei  if  he  appear  and  fail  to  answer,  the  case 
shall  proceed  as  upon  the  general  ishue  if  he  do  not  appear,  the  ease  shall 
proceed  as  upon  ilie  general  issue  Ihe  managers  appeared  at  the  bar  of  the 
Senate  impressed  with  the  belief  that  tbt  rule  meant  precisely  what  it  says, 
and  that  in  default  of  an  appeanuee  the  trial  would  proceed  as  upon  the  plea 
of  not  gnilty;  if  upon  iippeirance  no  answer  should  be  filed,  in  the  language 
of  the  rule  the  trial  should  still  proceed  as  upon  the  plea  of  not  guilty. 

Mr.  CuRTJS.  Mr.  Chief  Justice  if  the  coustructii.n  which  the  honorable 
managers  have  placed  upon  this  rule  he  the  correct  one,  the  counsel  of  the  Pres- 
ident nave  been  entirely  misled  by  its  phraseology.  They  have  construed  the 
rule  in  the  light  of  other  similar  rules  existing  in  courts  of  justice.  For  instance, 
in  a  court  of  equity  over  which  your  Honor  in  anothiT  place  presides,  parties 
are  by  a  aubposna  required  to  appear  on  a  certain  day  and  answer  the  bill,  but 
certainly  it  was  never  understood  that  they  were  to  answer  the  bill  on  the  day 
of  the  appearance.  So  it  ia  in  a  variety  of  other  legal  proceedings ;  parties  are 
summoned  to  appear  on  a  certain  day,  but  the  day  when  they  are  to  plead  is 
either  fixed  by  some  general  rule  of  the  tribunal,  or  there  is  to  be  a  special  order 
in  the  particular  case.  Here  we  find  a  rule  by  which  the  President  ia  required 
to  appear  on  this  day  and  "  auawer"  and  "  abide."  Certainly  that  part  of  the 
rule  which  relates  to  abiding  has  reference  to  future  proceedings  and  to  the  final 
result  of  the  case.  And  so,  as  we  have  construed  the  rule,  that  part  of  it  which 
relates  to  answering  Las  reference  to  a  future  proceeding,  which  occurs  in  the 
ordinary  course  of  justice,  as  I  have  stated,  either  under  some  general  rule  or 
by  a  special  order  of  the  court.  We  submit,  therefore,  as  counsel  for  ihe  Pres- 
ident, that  this  interpretation  of  the  rule  which  is  placed  upon  it  by  the  honor- 
able managers  ia  not  the  correct  one. 

Mr,  Manager  Wilson.  Mr.  President,  I  desire  to  say  on  behalf  of  the  mana- 
gerc  that  we  do  not  see  bow  it  were  possible  for  the  eighth  rule  adopted  by  the 
oenate  to  mislead  the  respondent  or  counsel.     That  rule  provides  that — 

Upon  the  preseutation  of  the  articlsH  of  impeachment  and  tbe  organization  of  the  Senute 
as  iMreinbefore  provided,  a  writ  of  sammons  shall  iasne  to  tbe  accus&d,  reciting  said  arUcles, 


Hos;edb,VjOO'^k 


IMPEACHMENT  OF  THE  PRE8IDEHT.  21 

and  notifying  him  to  appear  before  the  SeoAte  on  a  dajr  and  at  a  place  to  be  fixed  b;  tbs 
.Senate  and  named  iu  »uch  writ,  and  file  his  answer  to  said  articles*  of  impeach nieDt.  aad  to 
Etandto  and  abide  the  orders  and  judgments  of  the  Senate  thereon. 
The  rule  further  provideB  that — 

If  tbe  accused,  after  service,  shall  fail  to  appear,  either  in  person  or  by  attorney,  on  Che 
day  so  fixed  therefor,  as  aforesaid,  or  appearinj^.  shall  fait  to  file  hi»  answer  tu  such  articles  of 
impeachmenC,  the  trial  shall  proceed  nerertheleas  as  apon  apleu  of  not  guilty. 

The  learned  couneet,  in  the  profeaeional  etatetnent  submitted  to  tbe  Seaste, 
lefer  to  the  cases  of  Judge  Chase  and  Judge  Peck.  I  presume  that  in  the  ei- 
amination  of  the  records  of  those  cases  the  attention  of  couusel  was  directed  to 
ihe  rules  adopted  by  the  Senate  for  the  government  of  its  action  on  the  trial  of 
those  casea.  By  reference  to  the  rules  adopted  by  the  Senate  for  the  trial  of 
the  cases  of  Judge  Chase  and  Judge  Peck,  we  find  that  a  very  material  change 
has  been  made  by  the  Senate  in  the  adoption  of  the  present  rules.  The  third 
rule  in  the  case  of  the  trial  of  Judge  Chase  prescribed  the  form  of  summons, 
and  required  that  on  the  day  to  be  fixed  the  respnndem  should  appear,  and 
"  then  and  there  answer."  The  same  rule  was  adopted  in  tbe  Peck  case.  But 
the  present  rule  adds  to  the  rule  of  those  cases  the  words  to  which  I  have  called 
the  attention  of  the  Senate,  that  he  shall  appear  "  and  file  his  answer  to  said 
articles  of  impeachment,"  and  that  if,  on  appearing,  he  "shall  fail  to  file  his 
answer  to  such  articles  of  impeachment,  the  trial  shall  proceed  nevertheless  as 
upon  a  plea  of  not  guilty." 

I  submit,  therefore,  Mr.  President,  that  the  change '  which  has  been  made  io 
the  rules  for  the  government  of  this  ease  must  have  been  made  for  some  good 
reason.  What  that  reason  may  have  been  may  bo  a  subject  of  discussioQ  in 
this  case  hereafter ;  but  the  change  meets  us  upon  the  presentation  of  this  motion  ; 
and  we  therefore  ask,  on  the  part  of  the  House  of  Representatives,  which  we  are 
here  representing,  that  the  rule  adopted  by  the  Senate  for  the  governnient  of 
this  case  may  be  enforced.  It  is  for  the  Senate  to  say  whether  the  rule  shall 
stand  as  a  rule  to  govern  the  case,  or  whether  it  shall  be  changed  ;  but,  standing 
as  a  rule  at  this  time  we  ask  for  its  enforcement. 

Mr.  Stanbery.  Mr.  Chief  Justice,  the  objection  taken  by  the  honorable 
managers  is  so  singular  that  in  the  whole  course  of  my  practice  I  have  not  met 
with  an  example  like  it.  A  case  like  this ,  Mr.  Chief  Justice,  in  which  the  Presi- 
dent of  the  United  States  is  arraigned  upon  an  impeachment  presented  by  the 
House  of  Representatives,  a  case  of  the  greatest  magnitude  we  have  ever  had, 
is,  as  to  time,  to  be  treated  as  if  it  were  a  ease  before  a  police  court,  to  be  put 
through  with  railroad  speed  on  tbe  first  day  the  criminal  appears  !  Where  do 
my  learned  friends  find  a  precedent  for  catling  on  tbe  trial  upon  this  day?  It 
is  in  the  language  of  their  summons.  Tbey  say,  "  We  have  notified  you  to 
appear  here  and  answer  on  a  gifren  day."  We  are  here  ;  we  enter  our  appear- 
ance; but  they  ask,  "  Where  is  your  answer?"  As  my  learned  brother  [Mr. 
Curtis]  has  said,  you  have  used  precisely  the  language  that  is  used  in  a  subptena 
in  chancery  ;  but  who  ever  heard  that  when  the  defendant  in  a  chancery  bill 
enters  his  appearance  he  must  come  with  his  answer,  ready  to  go  on  with  the 
ease,  and  enter  upon  the  trial  ?  We  were  summoned  to  appear  and  answer ; 
we  have  entered  our  appearance  and  stated  that  we  propose  to  answer;  we  do 
not  wish  this  case  to  go  by  default ;  we  want  a  reasonable  time;  nothing  more. 
Consider,  if  you  please,  that  it  is  but  a  few  days  since  the  President  has  been 
served  with  this  summons ;  that,  as  yet,  all  his  counsel  are  not  present.  Your 
honor  will  observe,  that  of  the  five  counsel  who  have  signed  this  professional 
statement,  two  are  not  present  and  cannot  be  present  to-day,  and  are  not  {at 
least,  I  am  sure,  one  is  not)  in  the  city  to-day.  Not  one  of  us,  on  looking  at 
theie  rules,  ever  suspected  that  it  was  the  intention  to  bring  on  the  trial  this 
day.  And  yet  I  understand  the  learned  gentlemen  who  read  these  rules  to  so 
read  them  according  to  tbe  letter  that  we  most  go  on  today.  Now,  let  us  see 
howitwilldotoread  them  all  according  to  the  letter.     If  the  gentlemen  are  right,. 
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if  ■we  are  here  to  answer  to-day,  and  to  go  into  the  trial  to-day,  then  thie  is  tbe 
day  fixed  for  the  trial  by  your  rules.     Let  us  aee  whether  it  is, 

Kuie  nine  proviclee  : 

At  tTrelve  o'clock  nudthirtj  minutes  afternoon  of  the  dnj  Hppoiated  for  tlie  return  of  tie 
BUmmons  agoinit  tbe  person  impeacheil. 

This  is  the  return  day  ;  it  if  not  the  trial  day.  The  letter  answera  the  gen- 
tlemen. According  to  the  letter  of  the  eighth  rule  they  say  "  this  ia  the  trial 
day  i  go  on ;  not  a  nioment'B  delay  ;  file  your  answer  and  proceed  to  trial  i  or 
without  your  answer  let  a  general  plea  of  not  guilty  be  enteied,  and  proceed  at 
once  with  the  trial."  The  ninth  rule  says  tbie  is  the  return  day,  not  the  trial 
day.  Then  tbe  tenth  rule  says  ; 
'  The  persoti  impeached  shall  then  be  calleii  to  appear  and  nnswei  the  articles  of  impeoch- 
meut  against  liim. 

That  is  tbe  call  made  on  the  return  day.  The  accused  ia  called  to  appear 
and  answer.  He  is  here  ;  he  appeara  ;  lie  statea  bis  willingneas  to  answer ;  be 
only  asks  a  reasonable  lime  to  prepare  the  answer.  Then  rale  eleven  speaks 
"  of  the  day  appointed  for  the  trial."  That  ia  not  this  day.  This  day,  the  day 
which  the  gentlemen  would  make  the  first  day  of  the  trial,  is,  in  your  owu  rules, 
put  down  for  the  return  day,  and  you  must  have  some  other  day  for  the  trial 
day  to  Buit  the  convenience  of  the  parties  ;  so  that  tbe  letter  of  one  rule  anawera 
the  letter  of  another  rule 

But,  pray,  Mr.  Chief  Justice,  is  it  poasible  that  under  these  circumstances  we 
are  to  be  caught  in  this  trap  of  the  lettert  As  yet  there  has  not  been  time  U> 
prepare  an  answer  to  a  single  one  of  these  articles.  As  yet  tbe  President  has 
been  engaged  in  procuring  his  counsel,  and  all  tbe  time  occupied  with  so  much 
consultation  as  was  necessary  to  enable  us  to  fix  tbe  ahortest  period  which  in 
our  judgment  is  necessary  for  the  due  preparation  of  bis  answer. 

Now,  look  back  through  the  the  whole  line  of  impeachments,  even  to  the 
worst  times,  and  where  there  was  the  gi'eatest  haste ;  go  back  to  English  pre- 
cedents, and  English  fair  play  always  gave  fair  time.  This  is  the  first  instance 
to  be  found  on  record  anywhere,  in  which,  upon  the  appearance  day,  the  defend- 
ant waa  required  to  put  in  hia  answer  and  immediately  proceed  to  the  trial. 
Why,  sir,  we  have  not  a  witness  summoned  ;  we  hardly  know  what  witnesses 
to  summon  until  the  pleadings  are  prepared.     We  are  entirely  at  sea. 

I  submit,  Mr.  Chief  Justice,  to  the  Ijonorable  court  that  are  to  try  this  case, 
whether  we  are  to  be  put  through  with  this  railroad  speed  t  "  Strike,  but  hear." 
Give  08  the  opportunity  that  even  in  common  civil  caaes  is  allowed  to  tbe  defend* 
ant,  hardly  ever  leaa  than  thirty  days  for  his  pleading  and  answer ;  more  often 
sisty.  Give  us  time  ;  give  us  a  reasonable  time ;  and  then,  with  a  fair  bearing, 
we  shall  be  prepared  for  that  eentence,  whatever  it  may  be,  that  you  shall  pro- 
nounce. 

Mr.  Manager  Bfmoham.  Mr.  President,  it 

The  Ghiki' Jus'iicB,  Befoie  connael  proceed,  tbe  Chief  Juatice  desires  to 
state  to  the  Senate  that  he  is  embarrassed  in  the  construction  of  the  rule.  Tbe 
twenty -first  rule  provides  that  "  the  case  on  each  aide  shall  be  opened  by  one 
person."  He  underatands  that  aa  referring  to  the  case  when  the  evidence  is  in 
and  the  cause  is  ready  for  argument.  The  twentieth  rule  provides  that  "  all  pre- 
liminary or  interlocutory  questions  and  all  motions  shall  be  argued  for  not  exceed- 
ing one  hour  on  each  side,  unless  the  Senate  shall  by  order  extend  the  time." 
Whether  that  is  intended  to  apply  to  the  whole  argument  upou  each  aide  or  to 
tbe  argument  of  each  counsel  who  may  address  the  court  is  tbe  question  which 
the  Chief  Juatice  ia  at  a  loss  to  solve.  In  the  present  case  he  has  allowed  the 
arrument  to  proceed  without  attempting  to  restrict  it,  and,  unleas  the  Senate 
order  otherwise,  he  will  proceed  in  that  course. 

Mr.  Manager  Bingham.  Mr.  Preaide^k  it  was  not  my  purpose  wheu  [  raised 
the  question,  under  tbe  rule,  to  be  decided  by  tbe  Senate,  to  touch  in  any  way 


Hos;edbyVjOO'^k 


IMPBACHMENT  OP  THE   PaESIDEHT.  23 

upon  the  merits  of  any  application  that  might  hereafter  be  made,  after  isgne 
joined,  for  an  exteneion  of  time  for  preparation  for  the  trial.  The  only  object  I 
had  in  view,  Mr.  PrcBident,  was  to  Bee  whether  the  Senate  waa  disposed  to  abide 
by  its  own  rules,  and,  by  raising  the  question,  to  remind  senators  of  what  they 
do  know,  that  in  this  proceeding  they  are  a  nile  and  a  law  to  themselves.  Neither 
the  common  law  nor  the  civil  law  furnishes  any  rule  whatever  for  the  condnct 
of  this  trial,  save,  it  may  he,-  the  rnle  which  governa  in  matters  of  evidence. 

There  is  nothing"  more  clearly  settled  in  this  country,  and  in  that  conntry 
whence  we  derive  our  laws  generally,  than  the  proposition  which  I  have  just 
stated  !  and  hence  the  necessity  that  the  Senate  should  prescribe  rules  for  the 
conduct  of  the  trial ;  and,  having  prescribed  njles,  my  associate  managers  and 
myself  deemed  it  important  to  inquire  whether  those  rules,  upon  the  threshold 
of  the  proceeding,  were  to  be  disregarded  and  set  aside. 

I  may  be  pardoned  for  saying  that  I  am  greatly  surprised  at  the  haaty  word 
which  dropped  from  the  lips  of  my  learned  and  accomplished  friend  who  has  just 
taken  his  seat,  [Mr,  Stanbery,]  when  he  failed  to  discriminate  between  the 
objection  made  here  and  an  objection  that  may  hereafter  be  made  to  a  motion  for 
the  continuance  of  the  trial.  When  the  learned  gentleman  spoke  of  the  trial 
day,  he  seemed  to  forget  that  the  trial  day  never  comes  until  issue  joined.  Why, 
Mr.  President,  there  is  nothing  clearer,  nothi^^g  better  known,  I  think,  to  my 
learned  friend  than  this,  that  the  making  up  of  the  issue  before  any  tribunal  of 
justice  and  the  trial  are  very  distinct  transactions — perfectly  distinct. 

A  very  remarkable  case  in  the  twelfth  volume  of  State  Trials  lies  before  me, 
wherein  Lord  Holt  presided,  on  the  trial  of  Sir  Richard  Grahme,  Viscount 
Preston,  and  others,  charged  with  high  treason.  In  that  case  the  accused 
appeared,  as  the  accused  by  the  learned  gentlemen  appears  this  morning,  after  the 
indictment  presented  in  the  court,  and-  before  plea  asked  for  continuance.  The 
answer  that  fell  from  the  lips  of  the  Lord  Chief  Justice  was,  we  are  not  to  con- 
sider the  question  of  trial  or  the  time  of  trial  until  plea  be  pleaded.  Let  me 
give  his  very  words  : 

L.  C.  J.  Holt.  My  lord,  we  debate  the  time  of  your  trial  too  early ;  for  yon  must  put 
yourself  upon  yonr  trial  first  by  pleadiirg. 

And  when  Lord  Preston  presses  him  again  on  the  point,  Lord  Chief  Justice 
Holt  responds : 

My  lord,  we  caooot  diapnte  with  you  cooceroing  yenr  trial  till  you  have  pleaded.  I  know 
not  what  yon  will  sa^  to  it ;  for  aught  I  know  there  may  be  no  occasion  for  a  trial.  I  can- 
not tell  what  you  will  plead ;  your  lordship  must  answer  to  the  indictment  before  we  can 
enter  into  the  debate  of  this  matter — IS  Stale  Trials.  664. 

The  eighth  rule  of  the  8enate,iwt  clanse.  provides  that  if  the  party  appear- 
ing shall  plead  guilty  there  may  be  no  further  proceedings  in  the  case,  no  trial 
about  it ;  nothing  remains  to  be  done  but  to  pronounce  judgment  under  the 
Constitution.  It  is  time  enough  for  us  to  talk  about  a  trial  when  we  have  an 
issue.     The  rule  is  a  plain  one,  a  simple  one. 

And  I  may  be  pardoned  for  saying  that  I  fail  to  perceive  anything  in  rules 
ten  or  eleven,  to  which  the  learned  counsel  have  referred,  that  by  any  kind  of 
construction  can  be  supposed  to  limit  the  effect  of  the  words  in  rule  eight,  to  wit : 

If  the  accused,  after  service,  shall  fail  to  appear,  either  in  person  or  by  attorney,  on  the 
day  eo  fixed  therefor  as  aforea^d.  or  appearing  aball  fail  to  file  bis  aoBwer,  [on  the  day  on 
which  ha  is  summoned  to  appear,]  the  trial  shall  proceed  nevertbelesE  as  upon  a  plea  of  not 
guilty. 

When  words  are  plain  in  a  written  law  there  is  an  end  to  all  coustruction  ; 
they  must  be  followed.  The  managers  bo  thought  when  they  appeared  at  this 
bar.  All  they  ask  is  the  enforcement  of  the  rule,  not  a  postponement  of  forty 
days,  and  at  the  end  of  that  time  to  be  met  with  a  dilatory  plea — 9  motion,  if 
ypu  please,  to  quash  the  articles,  or  a  question  raising  the  inquiry  whether  this 
is  the  Senate  ofthe  United  Swtes. 

It  seems  to  me,  if  I  may  be  pardoned  for  making  one  further  remark,  that  in 
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prescribing  by  tbis  rule  that  the  BummooB,  with  a  copy  of  the  articles,  shonld 
issue,  to  be  returaed  on  a  day  certain,  giving,  as  in  this  case,  six  daya  in  advance, 
it  was  intended  thereby  to  reqnire  as  well  aB  to  enable  the  party  on  the  day  fixed 
for  his  appearance,  as  the  rule  preaoribee,  to  come  to  this  bar  prepared  to  make 
answer  to  the  articles. 

Permit  me  to  say  further — what  ia  doabtless  known  to  every  one  within  the 
hearing  of  my  voice — that  technical  rules  do  in  nowise  control  or  limit  or  fetter 
the  action  of  this  body  ;  and  under  the  plea  of  "not  guilty,"  as  provided  in  the 
^les,  every  conceivable  defence  that  the  party  accused  could  make  to  the  articles 
here  preferred  can  be  admitted.  Why,  then,  this  delay  of  forty  days  to  draw 
dp  an  answer  of  not  guilty  'i 

But  what  we  <?esire  to  know  on  behalf  of  the  House  of  Representatives,  by 
whose  order  we  appear  here,  is  whether  an  answer  ia  to  be  filed  in  accoidance 
with  the  rule;  and,  ii  it  be  not  filed,  whether  the  rule  itself  is  to  be  enforced 
by  the  Senate  which  made  it,  and  a  plea  of  not  guilty  be  entered  for  the  accused. 
That  is  our  inquiry.  It  is  not  my  purpose  to  enter  into  any  diseassion  upon  the 
question  of  postponing  the  day  for  the  commenoemeat  of  the  trial.  My  desire 
is  at  present  to  see  whether,  under  this  rule,  and  by  force  of  this  rule,  we  can 
obtain  an  issue. 

The  Chief  Justice.  Senatorsj  the  counsel  for  the  President  aubmita  motion 
that  forty  days  be  allowed  for  the  preparation  of  bis  answer.  The  rule  requires 
that  this,  as  other  questions,  shall  be  taken  without  debate.  You  who  are  in 
favor  of  that  motion  will  say  "aye." 

Mr.  Edmun'ds.  Upon  that  subject  I  submit  the  following  order ; 

Ordttcd.  Tbat  the  leepondent  file  big  aoawer  to  the  articles  of  impeachment  on  or  before 
the  let  day  of  April  qemC,  and  that  the  managers  of  the  impeauhment  file  their  replication 
thereto  within  three  dajs  thereafter,  and  that  the  matt«r  stand  for  trial  on  Motiday,  April  6, 
1868. 

Mr.  Morton.  I  move  that  the  Senate  retire  to  consult  in  regard  lo  its  deter 
mination. 

Mr.  Manager  Bingham.  I  am  instructed  by  the  managers  respectfully  to  ask 
that  the  Senate  shall  paaa  upon  the  motion  to  reject,  under  the  eighth  rule  of  this 
Senate  until  that  rule  he  set  aside,  the  application  to  defer  the  day  of  answer. 

The  Chief  JrsTica.  Theraotionof  the  counsel  for  the  President  is  the  motion 
in  order  before  the  Chair.  The  Chair  regards  the  motion  submitted  by  the  sena- 
tor from  Vermont  [Mr.  EdmundsJ  as  an  amendment ;  and  the  question  is  upon 
agreeing  to  the  order  submitted  by  him  as  an  amendment  to  the  motion  of  the 
■  President's  counsel. 

Mr.  CoNKLfNG.  What  becomes  of  the  motion  of  the  senator  from  Indiana  1 

Mr.  Sumner.  What  was  the  motion  of  the  senator  from  Indiana  t 

Mr.  Morton.  That  the  Senate  retire  to  consult  in  regard  to  its  determination. 

Mr.  Sumner.  That  is  the  true  motion. 

The  Chief  Justice.  The  question  is  on  the  motion  of  the  senator  from 
Indiana,  that  the  court  now  retire  for  coosultation. 

The  motion  was  agreed  to  ;  and  at  three  minutes  before  two  o'clock  the  sena- 
tors, with  the  Chief  Justice,  repaired  to  the  reception-room  of  the  Senate  for 
consultation. 

At  eight  minutes  past  four  o'clock  the  senators  returned  to  the  Senate  cham- 
ber, and  the  Chief  Justice  resumed  the  chair. 

The  Chief  Justice.  The  Chief  Justice  is  instructed  to  state  to  the  counsel 
for  the  accused  that  the  motion  made  by  tbem  is  overruled,  denied,  and  that  the 
Senate  has  adopted  an  order,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  aa  follows  : 

Orttered,  That  the  respondeot  file  answer  to  the  aiticlSB  of  impeachment  on  or  before  Hoq- 
dsy,  tih«  ii3A  day  of  March  instant. 

Mr,  Manager  Bingham.  Mr.  President,  I  am  instructed  by  the  managers  to 
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8ubmit  to  tbe  coneideratioii  of  the  Senate  a  motion  which  I  send  to  the  desk  to 
be  read. 

The  Secretary  read  as  followH  : 

The  icMiagers  ask  tbe  Senate  reapectfullj  to  adopt  the  followitig  order: 

Ordertd,  That  upon  the  filing;  of  a,  replication  bj  the  managers  on  the  part  of  the  House  of 
Representatives  the  trial  of  Andrew  Johnson,  President  of  (he  United  Stales,  upon  the  aiti- 
oles  of  impeachment  exhibited  bj  the  House  of  Representatives,  shall  proceed  forthwith. 

The  Chief  Justice  put  the  question  upon  the  order  asked  by  the  managera 
and  declared  that  it  appeared  to  be  rejected. 

Mr.  Sumner  called  for  the  yeaa  and  naya,  and-  they  were  ordered  ;  and  being 
taken,  resulted — yeaa  25,  naya  26 ;  as  follows  : 

Teas — Messrs.  Cameron,  Catlell,  Chandler,  Cole,  ConkUng,  Conness,  Corbett.  Drake, 
Ferry,  Harlan,  Howard,  Morgan,  Morton,  Nje,  Patterson  of  New  Hampshire,  Pomeroy, 
Eamsey,  Rosa,  Stewart,  Sumner,  Thayer,  Tipton,  Williama,  Wiison,  and  Yates— 25, 

Nays— Messrs.  Anthony,  Bayard,  Buckalew,  Dayis,  Diion,  Edmunda,  Fessenden,  Fowler, 
Freljnghnjsen,  Grimes,  Henderson,  Hendricks,  Howe,  Johnson,  McCreery,  Morrill  of  Maine, 
Morrill  of  Vermont,  Norton,  Patterson  of  Tennessee,  Saulsbnry,  Sherman,  Spraguo,  Tram- 
bull,  Van  Winkle,  Vickers.  and  Willey-26. 

Absent— Messrs.  Cragin,  Doolittle,  and  Wade — 3. 

The  Chikf  Justice.  The  order  asked  by  the  managera  is  denied, 

Mr.  Sherman.  Mr.  Chief  Juatice,  I  aubmit.the  following  motion  : 

Ordtnd,  That  the  trial  of  the  articles  of  impeachment  aball  proceed  on  the  6th  day  of 
April  next. 

Mr.  WiLSO.v.  I  move  to  amend  that  order  by  atrikiug  out  "the  6th  day  of 
April "  and  inserting  "  the  Ist  day  of  April." 

Mr.  Manager  Butler.  I  ahould  like  to  inquire  of  the  Preaident  and  the  Sen- 
ate if  the  managers  in  behalf  of  the  House  of  Repreaentativea  have  a  right  to  be 
heard  upon  that  motion  ? 

Mr.  SuMNBH.  Unquestionably, 

The  Chief  Justice.  The  Chair  is  of  the  opinion  that  the  managers  have  a 
right  to  be  heard,  and  also  the  counael  for  tbe  accused. 

Mr.  Manager  Butler.  Mr,  President  and  gentlemea  of  tbe  Senate,  however 
ungracious  it  may  aeem  on  the  part  of  the  managers  acting  for  the  House  of 
Representatives,  and  thereby  representing  the  people  of  the  United  States,  to 
preas  an  early  trial  of  the  accuaed,  yet  our  duty  to  those  who  Bent  us  here, 
representing  their  wishes,  speaking  in  their  presence  and  by  their  command, 
the  state  of  the  country,  the  interests  of  the  people,  all  seem  to  require  that  we 
should  urge  the  speediest  possible  trial. 

Among  tbe  reasons  why  the  trial  should  be  put  off  which  the  learned  gentle- 
men who  appear  for  the  accused  have  brought  to  the  attention  of  the  Senate, 
are  precedents  of  delay  in  the  trials  of  the  earlier  daya  of  the  republic ;  and  we 
were  told  that  "  railroad'  speed"  ought  not  to  be  used  in  this  trial.  Sir,  why 
not  ?  Railroads  have  affected  every  other  busineas  in  tbe  civilized  world ;  tele- 
graphs have  brought  places  together  that  were  thousands  of  miles  apart.  It  takea 
less  time  to  send  to  California  and  get  a  witness — it  takes  infinitely  less  time,  if  I 
may  use  so  strong  an  espresaion,  to  send  a  message  for  him — from  California 
now  ibait  it  took  to  send  for  a  witness  from  Philadelphia  to  Boston  at  the  trial  of 
Judge  Chase.  We  must  not  shut  our  eyas  to  the  fact  that  there  are  railroads 
and  iJiat  there  are  telegraphs,  as  bearing  upon  this  trial.  They  give  the  aecuse'd 
the  privilege  of  calling  his  counael  together  instantly,  of  getting  answers  from 
any  witness  that  he  may  have  instandy,  of  bringing  him  here  in  hours  where  it 
once,  and  not  long  ago,  took  months ;  and,  therefore,  I  respectfully  submit  that 
it  is  not  to  be  overlooked  that  railroads  and  telegraphs  have  changed  the  order 
of  time.  In  every  other  busineaa  of  life  we  recognize  that  change,  and  why 
ahould  we  not  in  this  1    . 

But,  passing  from  that,  which  ia  but  an  incident  and  a  detail  of  the  trial,  will 
yon  allow  me  further  to  suggest  that-the  ordinary  course  of  justice,  the  ordinary 
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delays  in  court,  the  ordinary  time  given  in  ordinary  cases  for  men  to  answer 
when  called  before  tribunals  of  jaatice,  bave  no  application  to  this  case.  The 
rules  by  which  cases  are  heard  and  determined  before  the  Supreme  Court  of  the 
United  States  are  not  rnlea  applicable  to  the  case  at  bar ;  and  for  this  reason, 
if  for  no  other,  when  ordinary  trials  are  had,  when  ordinary  questions  are 
examined  at  the  bar  of  any  court,  there  is  no  danger  to  the  common  weal  in 
delay ;  the  repubhc  may  take  no  detriment  if  the  trial  is  postponed ;  to  give  the 
accused  time  injures  nobody ;  to  grant  him  indulgence  hurts  no  one,  and  may 
help  one,  and  perhaps  an  innocent  man.  But  here  the  House  of  Eepresenta- 
tives  have  presented  at  the  bar  of  the  Senate,  in  the  most  solemn  form,  the 
Chief  Executive  officer  of  the  nation.  They  say  (and  they  desire  your  judg- 
ment upon  their  accusation)  that  be  has  usurped  power  which  does  not  beloDg 
to  him !  that  he  is,  at  this  very  time,  breaking  the  laws  solemnly  enacted  by 
you,  the  Senate,  and  those  who  present  him  here,  the  Congress  of  the  United 
States,  and  that  he  still  proposes  so  to  do. 

Sir,  who  is  the  criminal — I  beg  pardon  for  the  word — the  respondent  at  the 
bar  ?  He  is  the  Chief  Executive  of  the  nation  ;  and  when  I  bave  said  that,  I 
have  taken  out  from  all  ordinary  rules  this  trial,  because  I  submit  with  defer- 
ence that  here  and  now,  for  the  first  time  in  the  history  of  the  world,  has  any 
nation  bvoaght  its  ruler  to  the  bar  of  its  highest  tribunal  in  a  constitutional 
method,  nnder  the  rules  and  forms  prescribed  by  its  constitution  ;  and  therefore 
all  the  rules,  all  the  analogies,  all  the  likeness  to  a  common  and  ordinary  trial  of 
any  cause,  civil  or  criminal,  cease  at  once,  are  silent,  and  ought  not  to  weigh  in 
judgment.  Other  nations  have  tried  and  condemned  their  kings  and  rulers,  bnt 
the  process  has  always  been  in  violence  and  subversion  of  their  constitutions  and 
framework  of  government,  not  in  submission  to  and  in  accordance  witli  it, 

When  I  name  the  respondent  as  the  Chief  Executive,  I  thereby  say  he  is  the 
Commander-in-chief  of  your  armies  ;  he  specially  claims  that  command,  not  by 
force  and  under  the  limitations  of  your  laws,  but  as  a  prerogative  of  his  office,  and 
subject  to  his  arbitrary  will.  He  controls,  through'  his  subordinates,  your  treas- 
ury. He  commands  your  navy.  Thus  he  has  all  the  elements  of  power.  He 
controls  your  foreign  relations.  In  any  hour  of  passion,  of  prejudice,  of  revenge 
for  fancied  wrong  in  bia  own  mind,  he  may  complicate  yoar  peace  with  any 
nation  of  the  eanh,  even  while  be  is  being  arraigned  as  a  respondent  at  your  bar. 
And  mark  me,  sir,  may  I  respectfully  submit  that  the  very  question  here  at 
iasue  this  day  and  this  hour  is,  whether  he  shall  control  beyond  the  reach  of 
your  laws,  and  outside  of  your  laws,  the  army  of  the  United  Slates.  The  one 
greatest  of  all  questions  here  at  issue  is  whether  he  shall  be  able,  against  Uw — 
setting  aside  your  laws,  setting  aside  the  decrees  of  the  Senate,  setting  aside 
the  laws  enacted  by  Congress,  overriding  the  legislative  power  of  the  country, 
claiming  it  as  an  attribute  of  executive  power  only — to  control  the  great  military 
arm  of  this  government,  and  control  it  if  he  chooses,  at  his  own  good  pleasure, 
to  your  ruin  and  the  ruin  of  the  country. 

Indeed,  sir,  do  we  not  know,  may  we  not  upon  this  motion  assume,  the  fact 
upon  common  fame  and  the  current  history  of  events  that  the  whole  businesB  of 
ihe  War  Department  of  this  country  pauses  until  this  trial  goes  through?  He 
will  not  recognize,  as  we  all  know,  the  Secretary  of  War ;  him  whom  this  body 
has  declared  the  legal  Secretary  of  War.  and  whom  Congress,  under  its 
power  legitimately  exercised,  ms  determined  shall  be  recognized  as  the 
legal  Secretary  of  War.  Do  we  not  also  know,  that  while  he  claims  to  have 
appointed  a  Secretary  ad  interim,  he  due  not  reaagaize  him,  and  thus  the  entire 
buiiness  of  the  War  Department  ie  stopped  ?  The  Senate  of  the  United  States 
bftTe  confirmed  the  appointment  of  many  a  gallant  ofBoer  of  the  army  who,  by 
law  and  by  right,  ought  to  have  bis  duties  and  pay  commence  the  day  aad  the 
hour  when  his  commission  reaches  him ;  yet  &o*e  eommisaions  have  bees  de- 
layed weeks,  and  the  proposition  on  the  respondent's  part  is  that  they  sb^l  be 
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delayed  at  least  forty  days  longer — aa  long  as  it  took  God  to  dfistroy  the  -world 
by  B  flood — and  for  what  t  lu  order  that  fiye  very  respectable,  liighly  intelli- 
gent, very  learned  and  able  lawyers  may  write  an  answer  to  certain  artides  of 
impeachment.  Having  failed  in  that,  now  the  proposition  is  to  delay  mnre  and 
more,  while  there  is  at  least  one  department  of  the  government  thrown  into 
confusion  and  dia organization  as  we  are  thns  delaying. 

But,  sir,  this  is  the  least  of  the  miachiefa  of  delay.  The  great  pulse  of  the 
nation  beats  perturbedly  while  even  this  strictly  constitutional,  but  highly  and 
truly  anomalous  proceeding  goes  on.  It  pauses  fitfully  when  we  pause,  and 
goes  forward  when  we  go  forward  ;  and  the  very  question  of  national  prosperity 
in  this  country  arising  out  of  the  desire  of  men  to  have  business  interests  set- 
tled, to  have  prosperity  «turn,  to  have  the  spring  open  as  auspiciously  under 
our  laws  as  it  will  under  the  laws  of  nature,  depend  apon  oar  actions  here  and 
now.  I  say  the  very  pulse  of  the  country  beats  here,  and  beating  iitfnlly, 
requires  us  to  still  it  by  bringing  this  respondent  to  justice,  and  may  God  send 
him  a  good  deliverance,  if  he  so  deserve,  at  the  earliest  possible  hour;  ay,  the 
very  earliest  hour  consistently  with  the  preservation  of  his  rights.  Instead, 
therefore,  of  fixing  a  time  now  in  advance  when  he  shall  be  tried,  (if  you  will 
allow  me  respectfully  to  say  aa  ranch,)  giving  him  time,  which  he  may  be  sup- 
posed to  want  for  preparation  of  his  trial,  fix  the  trial  at  an  early  day,  and  then, 
if  his  counsel  choose  to  draw  analogies  from  the  trials  under  criminal  law  or  the 
civil  law,  let  him  when  he  comes  here,  under  his  oath  and  under  the  certificate 
of  his  counsel,  say  that  he  cannot  get  ready  to  meet  a  given  article,  and  if  he 
shows  due  diligence,  then  give  him  all  the  time  he  ought  to  have  to  fairly  put 
before  you  the  exact  form  and  feature  of  everything  he  has  done. 

But,  I  humbly  submit,  do  not  in  advance  presume  that  he  cannot  get  ready 
until  he  comes  and  shows  to  the  Senate  some  reason,  upon  his  oath,  why  he  may 
not  be  ready.  Let  every  part  of  the  case  stand  upon  ita  own  merits.  If  the 
respondent  comes  here  and  says  to  the  Senate,  after  he  puts  in  his  answer,  "  I 
am  not  ready  for  trial  because  1  cannot  get  a  given  witness,"  let  him,  as  his 
counsel  claims  we  ought  to  do,  follow  the  ordinary  rule  and  say  to  the  Senate, 
"  If  I  could  get  that  witness  he  would  testify  thus,  and  thns,,  and  thus  ;"  and 
the  managers  would  answer,  "  We  will  either  prodnce  him  here  at  the  bar  when 
you  call  him.  or  we  will  admit  that  he  would  testify  thus,  and  thns,  and  thus," 
and  you  shall  have  the  entire  benefit  of  the  testimony  ;  for  God  forbid — and  I 
speak  with  all  reverence — that  we  should  deprive  him  of  a  single  right  or  a 
single  indulgence  consistent  with  the  public  safety  and  speedy  justice.  There- 
fore, whenever  any  such  motion  is  made,  you,  senators,  I  respectfully  submit, 
wii!  be  ready,  able,  and  willing,  desirous  to  meet  it,  and  grant  indulgence  when 
a  ea#e  is  made  ont  for  indulgence. 

Allow  me  one  other  word.  We  ask  no  more  of  the  Senate  as  against  this 
defendant  than  what  we  are  willing  to  deal  to  ourselves.  The  great,  perhaps 
the  determining  act,  upon  which  the  respondent  is  here  brought  to  your  bar.  was 
committed  by  him  on  the  aistof  Febrnary,  He  knew  it  and  all  its  consequences 
then  as  well  and  better  than  we  could.  The  House  of  Representatives  dealt 
with  the  action  of  the  respondent  on  the  22d.  On  the  4th  of  March  we  brought 
before  the  Senate  and  to  his  notice  what  we  claimed  were  the  legal  consequences 
of  that  act.  We  are  now  come  here  ready  for  trial  of  our  accusation  founded 
upon  that  act.  We  are  here  instant  for  trial,  pressing  for  trial  de  die  in  diem. 
Hake  the  days  as  long  as  the  judges  of  England  made  them,  when  they  sat 
twenty-two  hours  ontof  the  twenty-four  in  the  trial  of  great  criminals,  and  we, 
the  managers  on  behalf  of  the  House  of  Representatives,  God  giving  us  strength, 
will  still  attend  here  at  your  bar  every  hour  and  every  moment,  your  humble 
BOTvltors,  for  the  purpose  of  justice.  We  have  had  only  from  the  22d  of  Feb- 
ruary to  now  to  make  ready  for  the  trial  of  the  accusation,  He  has  had  just 
as  long.     He  knew  at  first  more  about  this  action  \>f  his  than  we  could.     He 
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knowB  ftll  about  it  now.  He  knows  exactly  what  he  has  done,  and  why  and 
how  he  has  done  it.  We  can  only  partly  gueaa  at  all  he  has  done  from  the 
part  we  aee ;  yet  we  are  willing  to  go  to  trial  on  hehalf  of  the  people  of  the 
United  States,  say  with  only  these  fourteen  days'  preparation.  Yon  have 
granted  him  eevei:  more,  aay  twenty-one  in  all,  and  we  ask,  after  you  have 
given  him  one-third  more  time  than  we  have  had  to  prosecute,  at  least  that  he 
shall  be  held  to  meet  us  with  the  defence. 

Sir,  I  trust  you  will  pardon  me  a  single  further  suggestion.  I  hope  hereafter 
no  man  anywhere  will  say  that  the  charges  upon  which  we  have  arraigned 
Andrew  Johnson  at  this  bar  are  either  frivolous,  unsuhstantinl,  or  of  none  effect, 
because  five  gentlemen  of  the  highest  respectability,  skill,  and  legal  acumen,  as 
connset — I  know  oue  of  them  would  not  for  his  life  say  what  he  did  not  believe— 
have  told  us  that  the  ailicles  of  impeachment  were  so  grave  and  so  substantiat 
that  it  would  tiike  them  forty  days  even  to  write  an  answer  to  them.  The 
charges  are  so  grave,  so  momentous,  ho  potent,  that,  with  all  their  legal  ability, 
forty  days  will  be  reqnired  to  write  an  answer;  and  then,  after  they  have  had 
forty  days  in  addition  to  ten  already,  giving  them  fifty  days,  they  say  they 
would  need  still  further  time  for  preparation  to  meet  us  on  the  trial  of  these 
charges. 

I  may  only  humbly  hope  that  I  have  made  myself  understood  in  this  unpre- 
pared and  hurried  statement  of  some  reasons  which  press  on  my  associates  and 
myself  to  urge  forward  this  trial.  You  will  see  their  force  and  the  arguments 
which  should  accompany  them  much  better  than  I  can  state  them.  If  I  have 
brought  your  minde — perhaps  a  little  swei-ved  by  pity  and  clemency  for  so  great 
an  accused — Again  to  their  true  poise  of  judgment  upon^  the  question  of  the 
necessity  for  this  country  that  justice  shall  speedily  be  done  upon  the  accused, 
I  have  succeeded  in  all  I  could  hope.  If  we  are  mistaken  in  all  our  accusations, 
and  the  respondent  is  the  great  and  good  man  he  ought  to  be,  and  be  shall  go 
free,  be  it  so  ;  the  country  will  have  quiet  then.  If  you  come  to  the  other  deter- 
mination which  we  present,  and  demand  you  shall  do  if  it  be  proved,  then  be 
that  so,  and  the  country  will  have  quiet.  But  upon  this  so  great  trial,  1  pray 
let  us  not  belittle  ourselves  with  the  analogies  of  the  common-law  courts,  or  the 
equity  courts,  or  the  criminal  courts,  because  nothing  is  so  dangerous  to  mislead 
us.  Let  us  deal  with  this  matter  as  one  wherein  the  life  of  the  nation  hangs 
trembling  in  the  scale ;  where  the  rights  of  the  nation  are  put  in  the  balance, 
and  a  trial  is  to  he  had  upon  the  greatest  question  that  ever  yet  engaged  the 
attention  of  any  body,  however  learned  or  however  wise,  sitting  in  judgment. 

Mr.  Nelson.  Mr.  Chief  Justice,  and  gentlemen  of  the  Senate  :  I  have  entered 
this  chamber  as  one  of  the  counsel  of  the  President,  profoundly  impresseft  with 
the  idea  that  this  is  the  most  exalted  judicial  tribunal  now  upon  ear.th.  I  have 
endeavored,  in  coming  here,  to  divest  my  mind  of  the  idea  that  we  are  to  engage 
in  political  discussion,  and  to  feel  impressed  with  the  thought  that  we  appear 
before  a  tribunal,  the  members  of  which  are  sworn  as  judges,  to  try  the  great 
questions  which  have  been  submitted  to  their  consideration,  not  as  mere  party 
questions,  but  as  the  grand  tribunal  of  the  nation,  disposed  to  dispense  justice 
equally  between  two  of  the  greatest  powers,  if  I  may  so  express  myself,  in  the 
land.  I  have  come  here  under  the  impression  that  there  is  much  force  in  the 
observation  which  the  honorable  manager  made  in  regard  to  the  forms  of  pro- 
ceeding in  this  tribunal,  that  it  is  not  to  be  governed  by  the  iron  and  rigid  rules 
of  Jaw,  but  that,  seeking  lo  attain  justice,  it  is  disposed  to  allow  the  largest  lib- 
erty in  the  progress  of  the  iuveptigation,  both  to  the  honorable  managers  on  the 
part  of  the  House  of  Representatives,  and  to  the  couosel  in  behalf  of  the  Presi- 
dent of  the  United  States. 

Impressed  with  the  idea  that  this  tribunal  will  discard  la  a  great  degree  those 
forms  Bipi  ceremonies  which  are  known  to  the  common  law ;  that  it  does  not 
stand  Upon  demurrers ;  that  it  will  not  stand  particularly  upon  the  forms  of  evi- 
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deace,  or  those  technical  rules  which  prevail  in  other  courts,  I  have  supposed 
that  there  was  nothing  improper  in  our  making  an  appeal  to  this  tribunal  for 
time  to  answer  the  charges  which  have  been  preferred  against  the  President 
of  the  United  States;  and  that,  instead  of  that  being  denied,  ranch  more  liber- 
ality would  be  extended  by  the  Senate  of  the  nation,  sitting  as  a  court  of 
impeachment,  than  we  couli  even  expect  upon  a  trial  in   one  of  the  courts  of 

It  is  not  my  purpose,  Mr.  Chief  Justice,  to  enter  at  this  stage  into  a  discus- 
sion of  the  charges  which  are  preferied  here,  though  it  would  seem  to  he  invited 
by  one  or  two  of  the  observations  which  were  made  by  the  honorable  manager, 
[Mr.  BuTLKR.]  I  do  not  propose  at  this  stage  of  your  proceedings  to  enter  into 
any  discussion  of  them.  You  are  told,  however,  that  it  is  right  in  a  case  of  this 
kind  to  proceed  with  railroad  speed ;  and  that,  in  conseijueuce  of  the  great 
improvements  which  have  been  made  in  the  country,  we  can  proceed  much 
more  rapidly  in  the  investigation  of  a  case  of  this  kind  than  such  a  case  could 
be  proceeded  with  a  few  years  ago.  Neverlheless,  the  charges  which  are  made 
here  are  charges  of  the  gravest  importance.  The  questions  which  will  have  to 
be  considered  by  this  honorable  body  are  questions  of  the  deepest  and  pro- 
foQndest  interest.  They  are  questions  in  which  not  only  the  representati k-es  of 
the  people  are  concerned,  but  the  people  themselves  have  the  deepest  and  most 
lasting  interest  in  the  result  of  this  investigation.  Questions  are  raised  here  in 
regard  to  differences  of  opinion  between  the  Executive  of  the  nation  and  the 
honorable  House  of  Representatives  as  to  their  constitutional  powers,  and  as  to 
the  lights  which  they  respectively  claim.  These  are  questions  of  the  utmost 
gravity,  and  qneslions  which,  in  the  view  we  entertain  9f  them,  should  receive 
the  most  deliberate  consideration  on  the  part  of  the  Senate.  ' 

I  trust  that  I  shall  be  pardoned  by  the  Chief  .Tustice  and  the  senators  in 
making  an  allusion  to  a  statute  which  has  long  been  in  force  in  the  State  from 
which  I  come.  I  only  do  it  for  the  purpose  of  making  a  brief  argument  by 
analogy  to  you  and  the  honorable  body  whom  I  am  addressing.  We  have  a 
statute  in  the  State  of  Tennessee,  which  has  long  been  in  force,  which  provides 
that  when  a  bill  of  indictment  is  found  against  an  individual,  and  he  thinks, 
owing  to  excitement  or  any  other  cause,  he  may  not  have  a  fair  trial  at  the  first 
term  of  the  court,  his  case  shall  be  continued  until  the  next  term.  The  mode 
of  proceeding  at  law — and  no  man,  I  presume,  in  the  United  Slates  is  more 
familiar  with  it  thaa  the  Chief  Justice  whom  I  have  the  honor  of  addressing 
on  this  occasion — is  not  a  mode  of  railroad  speed.  If  there  is  anything  under 
the  heavens  that  gives  to  judicial  proceedings  a  claim  to  the  consideration  and 
the  approbation  of  mankind,  it  is  the  fact  that  judges  and  courts  hasten  slowly 
ia  the  investigation  of  cases  that  are  presented  to  them.  Nothing  is  done  or 
presumed  to  be  done  in  a  slate  of  excitement.  Every  moment  is  allowed  for 
calm  and  mature  deliberation.  The  courts  are  in  the  habit  of  investigating 
cases  slowly,  carefully,  cautiously;  and  when  they  form  their  judgments  and 
pi-onounce  their  opinions,  and  those  opinions  are  published  to  the  world,  they 
meet  the  sanclion  of  judicial  minds  and  legal  minds  everywhere,  and  they  meet 
the  approbation  and  the  confidence  of  the  people  before  whom  they  are  promul- 
gated. If  this  is  and  ever  has  been  one  of  the  proudest  characteriaties,  if  I  may 
BO  express  myself,  of  the  forms  of  judicial  proceedings  in  our  courts,  how  much 
more  iu  an  exalted  and  honorable  body  like  this ;  how  much  more  in  an  assem- 
bly composed  of  some  of  the  wisest  and  greatest  men  in  the  United  States, 
senators  revered  and  honored  by  their  countrymen,  senators  who  from  their  posi- 
tion are  presumed  to  be  free  from  reproach,  who  from  their  position  are  pre- 
sumed to  be  calm  in  their  deliberations  and  in  their  investigations — how  much 
more  in  such  a  body  as  this  ought  we  to  proceed  cautiously,  and  ought  every 
opportunity  to  be  given  for  a  fair  investigation. 

Mr.  Ghief^ustice,  I  need  not  tell  you,  nor  need  I  tell  many  of  the  honorable 


i  by  Google 


30  IMPEACHMENT   OF   THB   PBE8IDENT. 

senators  nbom  I  address  on  thie  occasion,  many  of  whom  are  lawyers,  many  of 
whom  have  been  clothed  in  times  past  witU  the  jiitlicial  ermine,  that  in  the  courts 
of  ian  the  vilest  criminal  who  ever  was  arraigned  in  the  United  States  has  been 
given  time  for  preparation,  time  for  heariiig.  The  Constitution  of  the  country 
aecares  to  the  vilest  man  in  the  land  the  right  not  only  to  be  heard  himself,  but 
to  be  heard  by  connsel ;  and  no  matter  how  great  his  crime,  no  matter  how  deep 
may  be  the  malignity  of  the  offence  with  which  lie  is  charged,  he  is  tried 
according  to  the  forms  of  law ;  he  is  allowed  to  have  counsel ;  continuances  are 
granted  to  him  ;  if  he  is  unable  to  obtain  justice,  time  is  given  to  him,  and  all 
maaner  of  preparation  ia  allowed  to  him. 

If  this  ia  80  in  courts  of  common  law,  that  are  fettered  and  bound  hy  the  iron 
rules  to  which  I  have  adverted,  how  much  more  in  a  great  tribunal  like  this, 
that  does  not  follow  the  precedents  of  law,  but  that  is  aiming  and  seeking  alone 
to  attain  justice,  ought  we  to  be  allowed  ample  time  for  preparation  in  reference 
to  charges  of  the  nature  which  we  have  here  !  How  roach  more,  air,  should 
such  time  be  given  us  1 

We  are  told  that  the  President  acted  in  regard  to  one  of  the  matters  which  is 
charged  against  him  by  the  House  of  Kepresentatives  on  the  21st  of  I'ebruary, 
and  that  hy  the  4th  of  Match — if  I  did  not  mistake  the  statement  of  the  hon- 
orable manager — the  House  of  Representatives  had  presented  this  accusation 
against  the  President  of  the  United  States  i  and  that,  therefore,  the  President, 
who  knew  what  he  was  doing,  should  he  prepared  for  his  defence.  Mr.  Chief 
Justice,  is  it  necessary  for  me  to  remind  you  and  honorable  senators  that  you 
can  npon  a  page  of  foolscap  prepare  a  bill  of  indictment  against  an  individual 
which  may  require  weeks  in  the  investigation  f  Is  it  necessary  for  me  to  remind 
this  honorable  body  that  it  is  an  easy  thing  to  make  charges,  but  that  it  is  often 
a  laborious  and  difficult  thing  to  make  a  defence  against  those  accusations  ? 

Heasoning  from  the  analogy  furnished  by  such  proceedings  at  law,  I  earnestly 
maintain  before  this  honorable  body  that  suitable  time  should  be  given  ns  M 
answer  the  charges  which  are  made  here.  A  large  number  of  these  iharges — 
those  of  them  connected  with  the  President's  action  in  reference  to  the  Secre- 
tary of  War — involve  questions  of  the  deepest  importance.  They  involve  an 
inquiry  running  back  to  the  very  foundation  of  the'government,  tbty  involve 
an  examination  of  the  precedents  which  have  been  set  by  diflerent  idministra- 
tions;  they  involve,  in  short,  the  most  extensive  range  of  iuqiiny  The  two 
last  chaises  that  were  presented  by  the  House  of  Repre  sen  tain  ea  if  I  may  be 

fardoned  for  using  the  expression  in  the  view  which  I  entertain  of  them,  open 
'aiidora's  box,  and  will  cause  an  investigation  as  to  the  great  difi'erences  of 
opinion  which  have  existed  between  the  President  and  the  House  of  Represen- 
tatives, an  inquiry  which,  so  far  as  I  can  perceive,  will  be  almost  interminable 
in  its  character. 

Now,  what  do  we  ask  for  the  President  of  the  United  States  1  The  honor- 
able manager  corrected  himself  in  the  expression  that  he  was  a  criminal.  What 
do  we  ask  in  behalf  of  the  President  of  the  United  States,  the  highest  officer  in 
this  bind?  Why,  sir,  we  ask  simply  that  he  shall  he  allowed  time  for  his 
defence.  And  upon  whose  judgment  is  he  to  rely  in  regard  to  that  ?  He  must, 
in  great  part,  rely  upon  the  judgment  of  his  counsel,  those  to  whom  he  has 
intrusted  his  defence.  We,  upon  our  professional  responsibility,  have  asserted, 
in  the  presence  of  this  Senate,  in  the  face  of  the  nation  and  of  the  whole 
world,  that  we  believe  it  will  require  the  number  of  days  to  prepare  the  Presi- 
drait's  answer  which  we  stated  to  the  Senate  in  the  paper  which  we  submitted 
to  the  Senate.  Such  is  still  our  opinion.  And  when  tliese  grave  charges  are 
praecnted  are  they  to  be  rushed  tbrongh  the  Senate,  silting  as  a  judicial  tribunal, 
in  bet  haste  and  with  railroad  speed,  without  giving  to  the  President  of  tbe 
Uuit»l  States  the  opportunity  to  answer  them ;  that  same  opportunity  which 
you  vonld  gire  to  the  Boeanest  criminal  that  ever  waa  arraigned  before  the  bar  of 
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jaatice  in  any  tribnnal  in  this  or  in  the  country  from  which  we  borrowed  our 
law?    - 

I  cannot  believe,  Mr.  Chief  Jnstioe,  that  honorable  senators  will  hesitate  for 
one  moment  in  granting  ua  all  the  time  that  may  be  necessary  to  prepare  our 
defence,  and  that  may  be  necessary  to  enable  them  to  decide  as  judges  care- 
fully, deliberately,  conacientionsly,  and  with  a  view  of  their  accountability,  not 
only  to  their  constituents,  but  their  acconntabihty  to  posterity  who  are  to  come 
after  hs,  for  the  names  of  American  senators  are  dear  not  only  to  those  who 
sent  them  here,  but  they  are  names  which  are  to  live  after  the  scenes  of  to-day 
shall  have  passed  away.  I  have  no  doubt  that  honorable  senators,  ia  justice  to 
themselves  and  in  justice  to  the  great  land  wljieh  they  represent,  will  endeavor 
to  conduct  this  investigation  in  a  manner  that  will  stamp  the  impress  of  honor 
and  justice  upon  them  and  upon  their  proceedings,  not  only  now,  but  in  all  time 
to  come,  when  they  shall  be  cited  after  you,  and  I,  and  all  of  ns,  shall  have 
passed  away  from  the  stage  of  human  action, 

Mr.  Chief  Justice,  this  is  an  exalted  tribunal.  I  say  it  in  no  spirit  of  com- 
pliment. I  say  it  because  I  feel  it.  I  feel  that  this  is  the  most  exalted  tribunal 
that  can  be  convened  under  the  sun,  a  tribunal  of  senators,  honorable  members, 
who  are  sent  here  to  sit  in  judgment  upon  one  of  the  gravest  and  greatest 
accusations  that  ever  was  made  in  the  land.  And  I  may  say,  in  answer  to  an 
observation  of  the  honorable  manager  on  the  other  side,  that  1,  for  one,  as  an 
American  citizen,  feel  prond  that  we  are  assembled  here  to-day,  and  assembled 
nnder  the  circumstances  which  have  brought  us  together.  It  is  one  of  the  first 
instances  ia  the  history  of  the  world  in  which  the  ruler  of  a  people  has  been 
.presented  by  a  portion  of  the  representatives  of  the  people  for  trial  before 
another  branch  of  the  law-making  power  sitting  as  a  judicial  tribunal.  While 
that  is  so,  it  is  equally  true  that  on  the  other  hand  the  President,  through  his 
counsel,  comes  here  and  submits  himself  to  the  jurisdiction  of  this  cqurt,  sub- 
mits himself  calmly,  peaceably,  and  with  a  confident  reliance  on  the  justice  of 
the  honorable  Senate  who  are  to  hear  his  cause. 

Mr.  Chief  Justice,  I  sincerely  hope  that  the  resolution  which  has  been  offered 
will  meet  the  approbation  of  the  honorable  Senile  I  hope  that  time  will  be 
given  as,  and  that  this  proceeding,  which  in  all  time  to  come  will  be  quoted  as 
a  precedent  for  others,  will  be  conducted  with  that  gravity,  that  dignity,  that 
decomm  which  are  fit  and  becoming  in  the  representatives  of  a  free  and  a  great 
people. 

Mr,  CoNKLlNO.  I  wish  to  submit  an  amendment  to  the  proposition  pending 
iu  the  nature  of  a  substitute  ; 

Ordered,  That,  unless  otherwise  ordered  by  the  Senate  for  causn  shown,  the  trial  of  the 
pending  impeachment  shall  proceed  iratnedjately  after  replication  shall  be  tiled. 

The  Chief  Justecb.  The  amendment  submitted  by  the  senator  from  New 
York  does  not  appear  to  the  Chair  to  be  iu  order  at  present.  The  motion  of 
the  senator  from  Ohio  [Mr.  Sherman]  is  that  the  Senate  adopt  the  following 
order: 

Oritnd,  Tbat  the  trial  of  the  articles  of  impeacbment  shall  proceed  on  the  6tli  dvy  of 
April  ueiL 

The  senator  from  Massachusetts  [Mr,  Wilson]  moves  to  amend  it  by  striking 
out  the  word  "  sixth  "  and  inserting  "  first."     That  is  the  present  motion. 

Mr.  Wilson.  1  propose  to  modify  my  amendment  by  sayiog  Monday,  the 
30th  of  March. 

Mr,  CONKLiNG.  Does  the  Chair  decide  that  my  proposition  is  not  in  order  ? 

The  Chief  Justicr.  Tbe  Chair  does  not  conceive  it  to  be  in  order  at  gresent. 

Mr.  CoNKLlNG.  Then  I  beg  to  modify  in  this  way:  I  move  to  amend  the 

amendment  of  the  senator  from  Massachnsetts  by  striking  out  the  date  which 

he  inserts,  whatever  that  date  may  be,  and  inserting  in  lieu  thereof  the  words, 

"immediately  after  replication  filed,  unless  otherwise  ordered  by  the  Senate," 
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The  Chief  Justice.  The  Chair  conceives  that  the  amendmeut  offered  by  the 
senator  from  New  York  is  not  in  order. 

Mr.  Wilson.  For  the  purpose  of  bringing  the  motion  made  by  the  senator 
from  New  York  before  the  body,  1  withdraw  my  amendment,  so  that  his  amend- 
ment will  be  in  order. 

Mr.  Co.\KLi.vo.  Then  I  offer  my  original  proposition  aa  a  substitute  for  the 
proposition  of  the  senator  from  Ohio. 

The  Chjef  Justice.  Tbe  amendment  of  the  senator  from  New  York  will  be 
read. 

Tbe  Chief  Clerk.  The  amendment  is  to  strike  out  all  after  the  word 
"ordered,"  ia  the  propoaitiou  of  Mr.  Sherman,  and  to  insert  in  lien  thereof: 

Tbnt,  nnlesa  otbeiwise  orJered  bj  the  Senate  for  c&use  shown,  the  trial  of  tbe  pending 
impescbment  sbult  proceed  immediately  after  replication  sliall  be  filed. 

Mr.  Manager  Binqham.  Mr.  President,  I  am  instructed  by  the  managers  to  say 
that  tbe  proposition  just  suggested  by  the  honorable  senator  from  New  York 
[Mr.  Conkling]  is  entirely  satisfactory  to  the  managers  for  the  House,  and  to 
say  further  to  the  Senate  that  we  believe  it  is  in  perfect  accord  with  the  precedents 
in  this  country.  The  Senate  will  doubtless  remember  that  on  the  trial  of  Jus- 
tice Chase,  when  a  day  was  fixed  for  an  answer,  upon  his  own  petition,  verified 
by  his  affidavit,  the  Senate  adopted  an  order  which  was  substantially  the  order 
as  suggested  by  the  amendment  of  the  honorable  gentleman  from  New  York.  I 
beg  leave  to  read  that  order  in  the  hearing  of  the  Senate  ; 

Ordered,  That  the  4tb  day  of  Februnry  neit  shall  be  the  day  for  receiving  the  answer  and 
proceeding  with  the  trial  of  the  impeachment  against  Samnel  Cbase. 

If  nothing  further  had  been  said  touching  the  original  proposition  we  would 
have  been  content  and  satisfied  to  leave  this  question  without  further  remark  to 
the  decision  of  the  Senate ;  but  in  view  of  what  has  been  said  by  the  counsel  for 
the  accused  we  beg  leave  to  respond  that  we  are  chargeable  with  no  indecent 
haste  whtn  we  ask  that  no  unnecessary  delay  shall  interpose  between  the  people 
and  the  trial  of  a  man  who  is  charged  with  having  violated  tbe  greatest  trusts 
ever  committed  to  a  single  person  ;  trasts  that  involve  the  highest  interests  of  the 
whole  people ;  trusts  that  involve  the  peace  of  the  whole  country  ;  trusts  that 
involve  in  some  sense  the  success  of  this  last  great  experiment  of  representative 
government  upon  the  earth. 

We  may  be  pardoned,  further,  sir,  for  saying  that  it  strikes  us  somewhat  with 
Borprise,  without  intending  the  slightest  possible  disrespect  to  any  member  of  this 
body,  that  any  proposition  should  be  entertained  for  the  continuance  of  a  trial 
like  this,  when  no  formal  application  has  been  made  by  the  accused  himself.  To 
be  sure,  a  motion  was  interposed  here  to-day  in  tbe  face  of  the  written  rule, 
order,  and  law  of  this  body,  for  leave  to  file  an  answer  at  the  end  of  forty  days. 
The  Senate  has  disposed  of  that  motion,  and  in  a  manner,  we  venture  to  say, 
satisfactory  to  the  whole  country,  as  it  is  certainly  satisfactory  to  the  represen- 
tativea  of  the  people  at  this  bar.  Now,  sir,  that  being  disposed  of,  the  Senate 
having  determined  the  day  on  which  answer  shall  be  filed,  we  submit,  with  all 
respect  to  the  Senate,  that  it  is  but  just  to  the  people  of  this  country  that  we 
shall  await  tbe  incoming  of  the  answer  and  tbe  replication  thereto  by  tbe  repre- 
Bentatives  of  the  people,  and  then  see  and  know  what  colorable  excuse  can  be 
offered,  either  by  the  accused  President  in  his  own  person  or  through  his  repre- 
sentatives, why  this  trial  should  be  delayed  a  single  hour. 

If  he  be  innocent  of  tbe  grave  accusations  prepared  against  him,  the  truth  will 
noon  b«  ascertained  by  this  enlightened  body  ;  and  be  has  tbe  right,  if  the  fact 
so  appear,  to  a  speedy  deliverance,  and  the  country  a  right  to  a  speedy  deter- 
micistisn  of  this  important  question.  If,  on  the  other  hand,  be  be  guilty  of 
these  grave  and  aerions  charges,  what  man  is  there  within  this  body  or  outside 
of  this  body  ready  to  say  that  he  should  one  day  or  hour  longer  disgrace  Uie 
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high  poBition  which  has  been  held  hitherto  by  some  of  ihe  noblest  anit  most 
illustrious  of  tbe  land  1 

We  think  that  the  executive  power  of  this  nation  can  only  be  reposed  in  the 
bands  of  ineu  who  are  faithful  to  their  great  trust  -  The  people  so  think.  Tbey 
have  made  that  issue  with  the  President  of  the  United  States  at  this  bar  ;  and 
while  we  demand  that  there  shall  be  no  indecent  haste,  we,  too,  demand  in  tlie 
name  of  all  tbe  people,  most  respectfully,  that  there  shall  he  no  unnecessary 
delay,  and  no  delay  at  all  until  good  cause  ia  shown  for  delay  in  the  mode  and 
manner  hitherto  observed  in  proceedings  of  this  sort. 

Mr.  Johnson.  Mr.  President,  I  ask  that  the  resolution  ofi^red  by  the  honor- 
able member  from  Ohio  shall  be  read.     I  did  not  hear  it  distinctly. 

The  Chief  Justice,  It  will  be  reported. 

The  Chihf  Clehk.  The  order  as  submitted  by  Mr.  Sheiman  is  as  follows  : 

Oritered,  That  tbe  trial  of  the  artiules  of  impeachmeat  shall  pioceed  on  the  6lh  daj  of 

The  senator  from  New  York  [Mr.  Oonkling]  moves  to  amend  by  striking  out 
all  after  the  word  "  ordered,"  and  inserting : 

That,  unleea  otherwise  ordered  by  the  Senate  for  canse  shown,  the  trial  of  the  pending  im- 
peachment sLall  proceed  immediately  after  replication  shall  be  filed. 

Mr.  Johnson.  Mv.  President,  I  rise  for  information.  Is  there  any  period 
within  which  the  replication  is  to  be  filed  ?  There  is  nothing  on  the  face  of  that 
order  limiting  the  time  within  which  the  replication  may  be  filed.  If  the 
managers  propose  to  make  that  a  part  of  the  order  to  file  the  replication  on  the 
day  the  answer  may  come  in,  or  on  any  specific  day  after  the  coming  in  of  the 
answer,  it  would  uot,  perhaps,  be  liable  to  objection  ;  hut  the  accused  may  well 
be  in  ignorance  of  the  time  when  the  trial  will  begin  under  the  order  as  it  stands. 

Mr.  Manager  Binguam.  Will  the  honorable  senator  allow  me  to  suggest  to 
him  that  we  can  only  file  the  replication  with  the  consent  and  after  consultatiou 
with  the  House  of  Representatives;  and  therefore  the  answer  to  his  suggestion 
is  that  as  soon  as  answer  be  made  here  according  to  the  usage  and  practice  in 
cases  of  this  sort  we  will  respectfully  demand  a  copy  of  the  answer  that  we 
may  lay  it  before  the  House  and  report  to  this  body  as  soon  as  the  House  will 
order  us  its  replication  I  have  no  doubt  it  will  bo  done  within  one  or  two  days 
after  the  answer  is  filed. 

Mr.  Johnson.  What  I  meant 

Mr.  CoiVKLi.NG.  I  rise  to  a  question  of  order.  Reluctant  as  I  am  to  make  it, 
I  ask  for  the  enforccmeat  of  the  eighteenth  and  twenty-third  rules. 

TbeCHiKi'  Justice.  No  debate  can  be  had.  TJie  Chair  understood  the 
senator  from  Maryland  as  simply  asking  for  an  explanation  from  the  managers.   ' 

Mr.  Johnson.     What  is  the  rule,  Mr.  President  1 

The  Chief  Justice.  The  Secretary  will  read  the  rule. 

Mr.  Johnson.  The  honorable  member  irom  New  York  is  mistaken  in  sup- 
■  posing  that  I  rose  to  debate  the  question.     I  only  rose  for  the   purpose  of 
inquiring  what  the  question  was.     I  suppose  that  is  allowable, 

The  Ghikf  Justice.  la  the  Senate  ready  for  the  question  on  the  substitute 
proposed  by  the  senator  from  New  York  ? 

Mr.  Drake.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  40,  naya 
10;  as  follows: 

Yeas— Messrs.  Anthony.  Cameron,  Cattell,  Choudler,  Cole,  Conklin?  Conness  Corbett 
Drake,  Edmunds,  Ferry,  Fesseuden,  Fowler,  Frelinghnysen,  Grimes.  Harlan  Henderson 
Howard,  Howe,  Mor^n,  Morrill  of  Maine,  Morrill  of  Vermont,  MorWn  Nye  Pttlterson  ot 
New  Hampshire,  Pometoy,  Ramsey,  Ross,  SheroiaQ,  Spragae,  .Stewart  Sumner  Thayer 
Tipton,  Trambull,  Von  Winkle,  Willey,  WiHiams.  Wilson,  and  Yales— 40 

Nays-— Messrs.  Bayard,  Buckalew,  Davis,  Diion,  Hendricks,  Jolinsou,  McCreery,  Fat- 
terson  of  Tenneeaee,  Saulsbury,  and  Tickers— 10. 

Absent— Messrs.  Cragin,  Doolittle,  Nonon.'and  Wade— 4. 
3ip 
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So  the  amendment  was  agreed  to. 

The  Chief  Justice.  The  question  recura  on  the  order  aa  amended.  The 
clerk  will  report  the  order. 

The  chief  clerk  read  it.ae  follows  : 

Ordered,  That,  hdIbss  otherwise  ordered  by  the  Berate  for  CEiuse  shown,  the  trial  of  the 
pending:  itiipeachment  shall  proceed  immediaUly  after  replication  shall  be  tiled. 

The  order  was  agreed  to. 

Mr.  HowAR  D.  If  there  be  no  motion  for  the  court  on  behalf  of  the  honorable 
roanagei  a  of  the  Hoiiee  of  Representatives,  or  on  the  part  of  the  counsel  for  the 
accused,  I  move  that  the  Senate  sitting  on  the  present  impeachment  adjourn  to 
the  23d  day  of  the  present  month,  at  one  o'clock  in  the  afternoon.  I  send  an 
order  to  the  Chair  for  that  purpose.  My  motion  ia  made  subject  to  any  action 
the  managers  raay  see  fit  to  lay  before  ua,  or  the  counsel  for  the  accused.  I 
will  not  presa  it  if  they  have  anything  to  propose. 

The  Chief  Justice.  Have  the  managers  on  the  part  of  the  House  of  Rep- 
resentatives anything  to  propose  ? 

Mr.  Manager  Bingham.  Nothing  fnrther  at  present. 

The  Chibi(  Justice.  Have  the  counael  for  the  accused  anything  to  propose  1 

Mr.  COBTiS.  Nothing. 

The  Chief  Justice.  Senatora,  the  motion  is  to  adjourn  the  Senate  sitting 
for  the  trial  of  thia  impeachment  until  the  23d  of  March. 

The  motion  was  agreed  to. 

The  Chief  Justice  thereupon  vacated  the  chair. 


MeNDAY,  March  23,  1868. 

At  1  o'clock  p.  m.  the  Chief  Justice  of  the  United  States  entered  the  Sen- 
ate chamber,  escorted  by  Mr.  Pomeroy,  the  ehairman  of  the  Senate  committee 
heretofore  appointed  for  that  purpose,  and  took  the  ehair. 

The  Chief  Justice.  The  Sergeant-at-arms  will  open  the  court  by  procla- 
mation. 

The  Sergeant-at-arms.  Hear  ye,  hear  ye,  hear  ye  :  all  persons  are  com- 
manded to  keep  silence  while  the  Senate  of  the  United  States  ia  sitting  for  tlie 
trial  of  the  articles  of  impeachment  exhibited  by  the  House  of  Representatives 
against  Andrew  Johnaon,  President  of  the  United  States. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  at  the  door,  and  their  presence  was  announced  by  the  Sergeant- 

^^TJie  Chief  Justice.  The  managers  will  take  the  aeata  aasigued  to  tbetn  by 

I  The  managers  accordingly  took  the  aeata  provided  for  them  in  the  area  of 
tjie  Senate  to  the  leii  of  the  presiding  officer. 

I'he  counsel  for  the  President,  Hon.  Henry  Stanliery,  of  Kentucky  ;  Hon. 
B.  R.  Curtis,  of  Massachusetts ;  Hon.  Thomas  A.  E.  Nelson,  of  Tennessee ; 
■\Villiam  M.  Evarts,  esq.,  of  New  York,  and  Hon.  William  S.  Groesbeck,  of 
Ohio,  appeared  and  took  the  seats  assigned  to  them  on  the  right  of  the  Chair. 
The  Sergeant-at-arms  announced  the  presence  of  the  House  of  Representa- 
tives; and  the  Committee  of  the  Whole  House,  headed  by  Mr,  E.B.  Wash- 
burne,  of  Illinois,  the  chairman  of  the  Committee  of  the  Whole,  and  the  Clerk 
of  the  House,  entered  the  chamber,  aad  the  members  were  conducted  to  the 
Beats  assigned  them. 

The  Secretary  called  the  name  of  Mr.  Doolittle,  who  had  not  heretofore 
been  sworn,  and  the  oath  prescribed  by  the  rules  was  administered  to  him  by 
the  Chief  Juetice. 
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Tbe  Chirf  Justice.  The  Secretary  will  read  the  minmea  of  the  proceedioga 
of  the  last  sitting. 

The  Secretary  read  the  journal  of  the  proceedinga  of  Friday,  March  13,  of 
the  Senate  sitting  for  the  trial  of  the  i  m  peach  men  t  of  Andrew  Johnsou,  PrcBident 
of  the  United  Statea,  on  articles  of  impeach  meat. 

On  tbe  journal  of  those  proceedings  occur  the  following  entries  aa  to  the  pro- 
ceedings of  the  Senate  on  that  occasion,  when  it  had  retired  for  deliberation  : 

The  Senate,  with  the  Chief  Justice,  having  retired  k>  their  uooferecce  chaoiber,  proceeded 
to  consider  the  motion  presented  by  Mr.  Edmunds ;  and, 

After  debate, 

On  motion  by  Mr.  Drate  to  amend  the  motion  submitted  by  Mr.  Edmuuils,  by  striking 
ont  bU  after  the  woril  "ordered,"  and  in  lieu  thereof  insertiog'; 

That  the  respondent  file  answer  to  tbe  articles  of  impeachment  on  or  before  Friday,  the 
20tb  day  of  March,  instant. 

It  was  fleleimined  in  the  affirmative — yeas  29,  nays  20. 

On  motion  by  Mr.  Drake, 

The  yeas  and  dbtb  being  desired  by  one-fifth  of  the  aenators  present, 

Those  who  voted  in  the  affirmative  are — 

Messrs.  Cameron,  Cattfill,  Chandler,  Cote,  Cnnkling',  Conness,  Corbett,  Brake,  Ferry, 
Harlan,  Howard,  Howe.  Morgan,  Morrill  of  Vermoot,  Morton,  Nye,  Patterson  of  New 
Hampshire,  Pomeroj,  Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Trumbull,  Willey, 
Williams,  Wilson,  and  Yates. 

Those  wbo  voted  in  the  negative  are — 

Messrs.  Anthony,  Bayard,  Buckalew,  Davie,  Diioo,  Edmunds,  Fcssenden,  Fowler, 
Frelinghuyseo,  Grimes,  Henderson,  Hendricks.  Johnson,  McCreeiy,  Morrill  of  Maine, 
Norton,  Patterson  of  Tennessee,  Saulsbury,  Van  Winkle,  and  Vickers. 

So  the  amendment  of  Mr.  Drake  to  the  motion  of  Mr.  Edmunds  was  agreed  to. 

On  the  question  to  agree  to  the  motion  of  Mr.  Edmunds,  as  amended, 

Afler  debate, 

On  moCiou  of  Mr.  Trumbull,  that  the  Senate  reconsider  its  vote  agreeing  to  tbe  amend- 
ment proposed  by  Mr.  Drake  to  the  motion  of  Mr.  Edmunds, 

It  was  determined  in  the  affirmative— yeas  37,  nays  33. 

On  motion  of  Mr,  Drake, 

The  yeas  and  nays  being  desired,  by  one-fifth  of  tbe  senators  present, 

Those  who  voted  in  the  affirmative  are — 

Messrs.  Anthony,  Bayard,  Bnckalew,  Cattell.  Corbett,  Davis,  Dixon,  Edmimds,  Fessen- 
den.  Fowler,  Frelinghuysen,  Grimes.  Henderson,  Hendricks,  JohoKon,  McCreery,  Morrill 
of  Vermont,  Morton.  Norton.  Patterson  of  Tennessee,  Saulsbury,  Sherman,  Sprague,  Train- 
bull,  Van  Winkle,  Viekera,  and  Wiliey. 

Those  who  vot«d  in  the  negative  are- 
Messrs,  Cameron,  Chandler,  Cole,  Conkling,  Conness.  Drake,  Ferry,  Harlan,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Nye.  Patterson  of  New  Hampshire,  Pomeroy,  Kamsey, 
Stewart,  Sumner,  Tba;yer,  Tipton,  Williams,  Wilson,  and  Yates. 

So  the  Senate  reconsidered  its  vote  agreeing  to  the  amendment  of  Mr.  Drake  to  the  motion 
of  Mr.  Edmunds  ;  and. 

The  qnestioD  recurring  on  the  amendment  of  Mr.  Drake, 

On  motion  of  Mr.  Trumbull  to  amend  the  amendment  of  Mr.  Drake,  by  striking  out  the 
words  "Friday,  the  20th,"  and  inserting  the  wotds  "Monday,  the  23d," 

It  was  determined  in  the  affirmative ;  and. 

On  the  question  to  agree  to  tbe  amendment,  as  amended  on  tbe  motion  of  Mr,  Trumbull, 

It  was  determined  in  the  affirmative. 

Tbe  question  again  recurring  on  the  motion  of  Mr.  Edmunds,  as  amended  on  tbe  motion 
of  Mr.  Drake,  as  amended  by  Mr.  Trumbull  in  the  following  words : 

"  Ordered,  That  tbe  respondent  file  answer  to  the  articles  of  impeachment  on  or  before 
Monday,  tbe  23d  day  of  March  instant," 

It  was  determined  in  the  affirmative. 

Thereupon, 

The  Senate  returned  to  its  chamber. 

Mr.  Davis.  Mr.  Chief  Justice,  I  rise  to  make  the  aame  question  to  the  Court 
which  I  made  in  the  Senate,  and  I  think  that  now  is  the  appropriate  time,  before 
the  Court  haa  decided  to  take  up  the  caae.  I  therefore  auhmit  to  the  Court  a 
motion  in  writing. 

Tbe  Chief  Justice,  The  Secretary  will  read  the  motion. 
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Tlie  Secretary  read  as  follows  : 

Mr.  Davis,  s  memlier  of  the  Senate  and  of  tbe  Court  of  ImpeachmeDt,  from  tlie  State  of 
Kciitutkj,  moveo  the  Court  lo  malie  this  order: 

The  CouHlilufiou  havhiE  veeled  the  Sennte  with  the  sole  power  to  Ir;  the  articlea  of 
impeHcbiueDt  of  the  Pre>ideiit  of  the  United  States  preferred  by  the  Houae  ot  Bepreeeiita- 
tives,  aod  having  aho  declared  that  "llie  Senate  of  the  United  States  shall  he  composed  of 
two  senators  from  ebrh  State  ubosen  bj  the  leeisluturea  thereof,"  and  the  States  of  Virginia, 
North  Carolina,  South  Carolina,  Georgia,  Alabama,  Mississippi,  ArliaMsas.  Louisiana,  and 
Texas  haTing,  each  b^  its  legislature,  chosen  two  senators  who  have  been  and  contiulte  to 
be  excluded  bj  Ihe  Senate  from  their  seats  respective!;,  without  any  judgment  by  the  Senate 
agtiinst  them  peraonallj  and  individually  on  the  points  of  their  elections,  returns,  and  qual- 
iGcations.  it  is 

Ordtred,  That  a  Court  of  Impeachment  for  Ihe  tri^l  of  the  President  cannot  be  legally 
and  constitutionally  formed  while  the  senntors  from  ^e  States  aforesaid  are  thus  excluded 
from  the  Senate ;  and  this  case  is  continued  until  the  senators  from  those  States  are  per- 
mitted 10  take  their  seats  in  ibo  Senate,  subject  to  all  cunstilutional  exceptions  to  their  elec- 

Mr.  HowAHD,  Mr.  President 

The  Chiei'  Justice.  The  rtile  doen  not  admit  of  debate. 

Mr.  Howard.  Mr,  President,  I  object  to  the  receiving  of  the  paper  aa  not  in 
order. 

Mr.  Co^JNESs.  Mr.  Presideat,  I  desire  lo  submit  a  motioti,  which  will  cover 
the  caae,  perbaps.  I  move  that  the  paper  be  not  received,  upon  which  I  call 
for  the  yeas  and  nays. 

Mr.  HowB.  Mr.  President,  I  rise  to  submit  a  question  of  order. 

The  Chief  Justice.  The  senatiir  from  Wisconsin. 

Mr.  Howe.  I  submit  if  the  motion  offered  by  the  senator  from  Kentucky  be 
in  order. 

The  Chikf  Justice.  The  motion  comes  before  the  Senate  in  the  shape  of  an 
order  submitted  by  a  member  of  the  Senate  and  of  the  Court  of  Impeachment. 
The  twefity-third  rule  requires  that  "all  the  orders  and  decisions  shall  be  made 
and  had  by  yeas  and  nays,  which  shall  be  entered  on  the_  record,  and  without 
debate,  subject,  however,  to  the  operation  of  rule  seven."  The  seventh  rule 
requires  the  presiding  officer  of  the  Senate  to  "submit  to  the  Senate,  without  a 
division,  all  questioue  of  evidence  and  incidental  questions  ;  but  tbe  same  shall, 
on  the  demand  of  one-fifth  of  the  membt^ra  present,  be  decided  by  yeas  and 
nays."  This  rale  applies  to  every  order  submitted  by  a  member  of  the  Senate 
nnder  the  twenty-third  rule.     The  Ciiair  rules  that  the  order  is  in  order. 

Mr.  CoNNESS.  Mr.  President '■ 

The  Chiep  Justice.  No  debate  is  allowed. 

Mr.  CoNNESS.  Is  the  motion  submitted  by  me  in  order  in  connection  with  it  % 

The  Chief  Justice.  No,  sir. 

Several  Senators.  Let  us  have  a  square  vote. 

Other  Senators.  Let  us  have  the  yeas  and  nays  on  the  order  proposed. 

The  yeas  and  nays  were  ordered  ;  and  being  taken,  resulted — yeas  2,  uays 
49,;  as  follows: 

Yeas — Mcssis.  Davis  and  McCreery — 2. 

,Na\8 — Messrs.  Anthony,  BuiJtalew,  Cameron,   Catlell,  Chandler,  Cole,  Conkling,  Con. 
ness.   Corbett,  Cragin,  Diion,   Doolittle,   Drake,   Edmunds,   Ferry,   Fessenden,   Fowler, 
.tVelinghuyeen,  Grimes,  Harlan,  Henderson,  Hendricks,  Howard,  Howe,  Johnson,  Morgt 
Morrill  of  Maine,  Morrill  uf  Vermont,  Morton,  Norton,  Nye.  Patterson  of  New  Hampshi 
Patterson  of  Tennessee.  I'omoroy,  Ramsey,  Koss.  Sherman,  Sprague,   Stewart,   Sumn 
Thaj«r,  Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  Wiiliauis,  Wilson,  and  Yat«s— 4^! 

Absent— Messrs.  Bayard,  Saulsljury,  and  Wade— 3. 

The  Chief  Jvsticg,  On  the  motion  to  adopt  the  order  of  the  senator  from 
Kentucky,  the  yeas  are  2  and  the  nnys  49.     The  motion  is  lost. 

Are  the  counsel  for  the  President  ready  to  file  their  answer? 

Mr.  Stanbgky.  Mr.  Chief  Justice,  in  obedience  to  the  order  of  the  honorable 
court.imade  at  the  last  session,  that  the  answer  of  the  President  should  be  filed 
to-day,  we  have  it  ready.    The  counsel,  abandoning  all  other  engagements, 
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eome  of  us  quitting  our  courts,  our  cases,  anil  our  clients,  liave  devoted  every 
hour  to  the  perfomiance  of  this  duty.  The  labor  has  been  incessant  and 
eshauBtive.  We  have  devoted,  as  I  say,  not  only  every  hour  ordinarily  devoted 
to  labor,  but  many  required  for  necessary  rest  and  recreation  have  been  con- 
sumed in  this  work.  It  is  a  miitter,  Mr,  Ohief  Justice,  of  profound  regret  to  us 
that  the  honorable  court  did  not  allow  us  more  time.  Nevertheleaa  we  hope  that 
the  answer  will  be  found  in  alt  respects  sufficieat  withiu  the  law.  Such  as  it  i«, 
we  are  now  re«dy  to  read  and  file  it. 

The  Chiec  Justice.  The  counsel  will  read  the  answer  of  the  President. 
Mr,  OuRTS  proceeded  to  read  the  answer  to  the  close  of  that  portion  relative 
to  the  first  article  of  impeachment 

Mr.  Stanberv  read  that  portion  of  the  answer  beginning  with  the  reply  to 
the  second  article  to  the  close  of  the  response  to  the  uinth  article- 
Mr.  EvARTS  read  the  residue  of  the  answer. 
The  answer  is  as  follows  : 

Senate  of  the  United  Statps,  sitting  as  a  Court  of  Tmpeachmmt  Jbr  the  trial  of 
Andrew  Johnson,  President  of  the  United  State). 

The  answer  of  the  said  Andrew  Johnson.  President  of  the  United  States,  to 
the  articles  of  impeachment  exhibited  against  him  by  the  House  of  Eepresent- 
atives  of  the  United  States. 

ANSWEIt   TO    ABTICLE    I. 

For  answer  to  the  first  article  ho"  says:  That  Edwin  M.Stanton  wasappointed 
Secretary  for  the  Department  of  War  on  the  16th  day  of  January,  A.  D.  1882. 
by  Abraham  Lincoln,  then  President  of  the  United  States,  daring  the  first  tonn 
of  his  presidency,  and  was  commissioned,  according  to  the  Constitution  and  laws 
of  the  United  States,  to  hold  the  said  ofiice  during  the  pleasure  of  the  Presidenl ; 
that  the  office  of  Secretary  for  the  Department  of  War  was  created  by  an  act  ef 
the  first  Congress  in  its  first  session,  passed  on  the  7th  day  of  August,  A.  I). 
1789,  and  in  and  by  that  act  it  was  provided  and  enacted  that  the  said  Secre- 
tary for  the  Department  of  War  shall  perform  and  execute  such  duties  as  shall 
from  time  to  time  be  enjoined  on  and  intrusted  to  him  by  the  President  of  the 
United  Slates,  agreeably  to  the  Constitution,  relative  to  the  subjects  within  the 
scope  of  said  depariment;  and  furthermore,  that  the  said  Secretary  shall  con- 
duct the  business  of  the  said  department  in  such  a  manner  as  the  President  of 
the  United  States  shall,  from  time  to  time,  order  and  instruct. 

And  this  respondent,  further  answering,  says  that  by  force  of  the  act  afore- 
said, and  by  reason  of  bis  appointment  aforesaid,  the  said  Stanton  became  the 
principal  officer  in  one  of  the  executive  departments  of  the  government  within 
tiie  true  intent  and  meaning  of  the  second  section  of  the  second  article  of  the 
Constitution  of  the  United  States,  and  according  to  the  true  intent  and  mean- 
ing of  that  provision  of  the  Constitution  of  the  United  States ;  and,  in  accord- 
ance with  the  settled  and  uniform  practice  of  each  and  every  President  of  tha 
United  States,  the  siud  Stanton  then  became,  and  so  long  as  he  should  continue 
to  hold  the  said  office  of  Secretary  for  the  Department  of  War  must  continue  to 
be.  one  of  the  advisers  of  the  President  of  the  United  States,  as  well  as  the 
person  intrusted  to  act  for  and  represent  the  President  in  matters  enjoined  upon 
him  or  intrusted  to  him  by  tfce  President  touching  the  department  afuresaid,  and 
for  whose  conduct  in  such  capacity,  subordinate  to  the  President,  the  President 
is,  by  the  Constitution  and  laws  of  the  United  States,  made  responsible. 

And  this  respondent,  further  answering,  says  he  succeeded  to  the  ofBcc  of 
President  of  the  United  States  upon,  and  by  reason  of,  the  death  of  Abraham 
Lincoln,  then  President  of  the  United  States,  on  the  15th  day  of  April,  1865, 
and  the  said  Stanton  was  then  holding  the  said  office  of  Secretary  for  the 
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Department  of  War  un^er  and  by  reason  of  tbe  appoirttmrnit  a 
aforesaid  ;  and,  not  having  been  removed  from  the  aaid  office  by  this  respondent, 
the  Baid  Stanton  continued  to  hold  the  same  under  tbe  appointment  and  commis- 
sion aforesaid,  at  tbe  pleasure  of  the  President,  until  tbe  time  hereinafter  par- 
licularly  mentioned  ;  and  at  no  time  received  any  appointment  or  commission 
save  aa  above  detailed. 

And  this  respondent,  further  answering,  says  tbaton  and  prior  to  the  otbday 
of  August,  A.  D.  1867,  this  respondent,  the  President  of  the  United  States, 
responsible  for  the  conduct  of  the  Secretary  for  the  Department  of  War,  and 
having  the  constitutional  right  to  resort  to  and  rely  upon  the  person  holding 
•  hat  office  for  advice  concerning  tbe  great  and  difficult  public  duties  enjoined  on 
the  President  by  the  Constitution  and  laws  of  the  United  States,  became  satis- 
fied that  he  could  not  allow  tbe  said  Stanton  to  continue  to  hold  tbe  office  of 
Secretary  for  the  Department  of  War  without  hazard  to  the  public  interest ; 
that  the  rolatioue  between  the  said  Stanton  and  the  President  no  longer  permit- 
Jted  the  President  to  resort  to  him  for  advice,  or  to  be,  in  the  judgment  of  tbe 
President,  safely  responsible  for  bis  conduct  of  the  affairs  of  the  Department  of 
War,  as  by  law  required,  in  accordance  with  tbe  orders  and  instnictious  of  tbe 
President ;  and  thereupon,  by  force  of  the  Constitution  and  laws  of  the  United 
States,  which  devolve  on  the  President  tbe  power  and  tbe  duty  to  control  the 
conduct  of  the  business  of  that  executive  department  of  the  government,  and  by 
reason  of  tbe  constitutional  duty  of  the  President  to  take  care  that  the  laws  be 
faithfully  executed,  this  respondent  did  necessarily  consider  and  did  determine 
that  tlie  said  Stanton  ought  no  longer  to  hold  the  said  office  of  Secretary  for  the 
Department  of  War.  And  this  respondent,  by  virtue  of  the  power  and  authority 
vested  in  him  as  President  of  tbe  United  States  by  the  Constitution  and  laws 
of  the  United  States,  to  gice  effect  to  such  his  doeision  and  determination,  did, 
on  the  5th  day  of  August,  A.  D.  ISGT,  address  to  the  said  Stanton  a  note,  of 
which  the  following  is  a  true  copy  : 

Sir  :  Public  considerations  of  a  high  character  constrain  me  to  say  that  jour  reaignation 
as  Secretary  of  War  will  be  accepted. 

To  which  note  the  said  Stanton  made  the  following  reply  : 
'  Wah  Department,  Ifashtngion,  Aaguii  5, 1867. 

Sir  !  Your  note  of  this  3ny  has  been  received,  stating  that  "  public  considerations  of  a 
high  character  construn  you"  to  say  "  that  my  resignatiuu  as  Secietary  of  War  will  be 

In  reply  I  have  the  honor  to  say  that  public  consideratjons  of  a  high   character,  which 
alone  have  induced  me  to  continue  at  tbe  he>id  of  this  department,  constrain  tne  not  to  resign 
the  office  of  Secretary  of  War  before  the  nest  meeting  of  Congrei* 
Very  respectfully,  yours, 

EDWIN  M.  STANTON. 

This  respondent,  as  President  of  tbe  United  Statea,  was  thereon  of  opinion 
that,  having  regard  to  the  necessary  official  relations  and  duties  of  the  Secretary 
for  the  Department  of  War  to  the  President  of  the  United  States,  according  to 
the  Conatitulion  and  laws  of  the  United  States,  and  having  regard  to  the  re- 
sponsibility of  the  President  for  the  conduct  of  tbe  said  Secretary,  and  having 
regard  to  tbe  permanent  executive  authority  ofHhe  office  which  the  respondent 
holds  under  the  Constitution  and  laws  of  tbe  United  Slates,  it  was  impossible, 
consistently  with  the  public  interests,  to  allow  the  said  Stanton  to  continue  to 
hold  the  said  office  of  Secretary  fSr  the  Departmentof  War;  and  it  then  became 
the  official  duty  of  tbe  respondent,  as  President  of  tbe  United  States,  to  consider 
and  di-cide  what  act  or  acts  should  and  miglit  lawfully  be  done  by  him,  as  Pres- 
ident of  the  United  States,  to  cause  the  said  Stanton  to  surrender  the  said  office. 
This  respondent  was  informed  and  verily  believed  that  it  was  practically 
Kttled  by  the  first  Congress  of  the  United  State!<,  and  bad  been  so  considered 
and  uniformly  and  in  great  numbers  of  instances  acted  on  by  each  Congress 
Mid  President  of  tbe  United  States,  in  succession,  fi-om  President  Washington 
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to,  and  including,  President  Lincoln,  and  from  the  first  Congress  to  the  thirty- 
ninth  CongreBB.  that  the  Conatitution  of  the  United  Swtes  conferred  ou  the 
Presideut,  as  part  of  the  executive  power  and  ns  one  of  the  necessary  means 
and  instruments  of  performing  the  executive  duty  expressly  impOBed  on  him  by 
the  Conatitution  of  taking  care  that  the  laws  be  faithfully  executed,  the  power 
at  any  and  all  limes  of  removing  from  office  ail  executive  officers  for  cause  to 
be  judged  of  by  the  President  alone.  This  respondent  had,  in  pursuajice  of 
the  Constitution,  required  the  opinion  of  each  principal  olBcer  of  the  executive 
departments  upon  this  qaestioa  of  conatitutional  executive  power  and  duty,  and 
had  been  advised  by  each  of  them,  including  the  said  Stanton,  Secretary  for 
the  Department  of  War.  that  under  the  Constitution  of  the  United  States  thia 
power  was  lodged  by  the  Conatitution  in  the  President  of  the  United  States, 
and  that,  consequently,  it  could  be  lawfully  exbrcised  by  him,  and  the  Congress 
could  not  deprive  him  thereof ;  and  this  respondent,  in  his  capacity  of  President 
of  the  United  States,  and  because  in  that  capacity  be  was  both  enabled  and 
bound  to  use  his  best  judgment  upon  this  question,  did,  in  good  faith  and  with 
an  eimest  desire  to  arrive  at  the  truth,  come  to  the  conciuaion  and  opinion,  and 
did  make  the  same  known  to  the  honorable  the  Senate  of  the  United  States  by. 
a  message  dated  on  the  ?d  day  of  March,  1867,  (a  true  copy  whei-eof  is  here- 
unto annexed  and  marked  A,)  that  the  power  iaat  mentioned  was  conferred  and 
the  duty  of  exercising  it,  in  fit  cases,  was  imposed  on  the  President  by  the  Con- 
Btitution  of  the  United  States,  and  that  the  President  could  not  be  deprived  of 
this  power  or  relieved  of  this  duty,  nor  could  the  same  be  vested  by  law  in  the 
President  and  the  Senate  jointly,  either  Ju  part  or  whole ;  and  this  has  ever  since 
remained  and  was  the  opinion  of  this  respondent  at  the  time  when  he  was 
forced  aa  aforesaid  to  consider  and  decide  what  act  or  acts  should  and  might 
lawfully  be  done  by  thia  respondent,  as  President  of  the  United  Statea,  to  cause 
the  said  Stanton  to  surrender  the  said  ofSce. 

This  respondent  was  also  then  aware  that  by  the  first  section  of  "An  act 
regulating  the  tenure  of  certain  civil  offices,"  passed  March  2,  1867,  by  a  con- 
stitutional majority  of  both  houses  of  Congress,  it  was  enacted  aa  follows : 

That  every  person  holding  any  civil  office  lo  which  he  hoe  been  appointed  by  and  with  the 
advice  and  caiiaent  of  the  Seonte,  and  every  person  who  shall  hercafcer  be  appointed  to  any 
Bueh  office,  and  ehoil  become  duly  quallliea  Co  act  chereiu,  is  and  elitili  be  entitled  tu  hold 
such  office  until  a  successor  shall  buvc  been  in  like  manner  appointed  and  duly  qualified, 
eiccpt  as  herein  ollierwiee  provided:  Pronided,  That  the  Secretaries  of  State,  of  the  Treas- 
ury, of  War,  of  the  Navy,  and  of  the  Iiiletior,  the  Postmaster  General  and  the  Attorney 
General,  shall  hold  their  offices  respectively  for  and  duriDg  the  term  of  the  President  by 
whom  they  may  have  been  appoiol^d,  aad  one  nionlh  thereatler,  subject  to  removal  by  and 
will)  tlie  advice  and  consent  of  (he  Senate. 

This  respondent  was  also  aware  that  this  act  was  understood  and  intended  to 
be  an  expression  of  the  opinion  of  the  Congress  by  which  that  act  was  passed, 
that  the  power  to  remove  executive  officers  for  canse  might,  by  Jaw,  be  taken 
from  the  President  and  vested  in  him  and  the  Senate  jointly  ;  and  although  this 
respondent  had  arrived  at  and  still  retained  the  opinion  above  expressed,  and 
verily  believed,  as  he  atill  believes,  that  the  said  first  section  of  the  last-men- 
tioned act  was  and  is  wholly  inoperative  and  void  by  reason  of  ita  conflict  with 
the  Constitution  of  the  United  States,  yet,  iiiaamnch  aa  the  same  had  been 
enacted  by  the  constitutional  majority  in  each  of  the  two  houses  of  that  Uoii- 
gress,  this  respondent  considered  it  to  be  proper  to  examine  and  decide  whether 
the  particular  caae  of  the  said  Stanton,  on  which  it  was  this  respondent's  duty 
to  act,  was  within  or  without  the  terras  of  that  first  section  of  the  act ;  or.  if 
within  it,  whether  the  PresMent  had  not  the  power,  according  to  the  terms  of 
the  act,  to  remove  the  said  Stanton  from  the  office  of  Secretary  for  the  Depart- 
ment of  War,  and  having,  in  his  capacity  of  President  of  the  United  States,  so 
exitmined  and  considered,  did  form  the  opinion  that  the  case  of  the  said  Stan- 
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ton  and  his  tenure  of  office  were  not  affected  hy  the  first  Beotion  of  the  laat- 
n tuned  act. 

And  thia  respondent,  furt!ierai>8ivcTing,aays,  that  although  a  case  thus  existed 
■which,  in  his  judgment  as  President  of  the  United  States,  called  for  the 
exercise  of  the  executive  power  to  remove  the  said  Stanton  from  the  office  of 
Secretary  for  the  Department  of  War,  and  although  this  respondent  was  of 
opinion,  as  is  above  snown,  that  under  the  Constitution  of  the  United  States 
the  power  to  remove  the  eaid  Stanton  from  the  said  office  was  vested  in  the 
President  of  the  United  States  ;  and  although  this  respondent  was  also  of  the 
opinion,  as  is  above  shown,  that  the  case  of  the  said  Stanton  was  not  affected  by 
the  first  section  of  the  last-named  act,  and  althongh  each  of  the  said  opinions 
had  been  formed  by  this  reapotident  upon  an  actual  case,  requiring  him,  in  hie 
capacity  of  President  of  the  United  States,  to  come  to  some  judgment  and 
determination  thereon,  yet  this  respondent,  as  President  of  the  United  States, 
desired  and  determined  to  avoid,  if  possible,  any  question  of  the  construction 
and  effect  of  the  said  first  section  of  the  last-named  act,  and  also  the  broader 
question  of  the  executive  power  conferred  on  the  President  of  the  United 
States,  by  the  Constitution  of  the  United  States,  to  remove  one  of  the  principal 
officers  of  one  of  the  executive  departments  for  cause  seeming  to  him  suiHcient ; 
and  this  respondent  also  dtsired  and  determined  that  if,  from  causes  over  which 
he  could  exert  no  control,  it  should  become  absolutely  necessary  to  raise  and 
have,  in  some  way,  determined  either  or  both  of  the  said  last-named  questions, 
it  was  in  accordance  with  the  Constitution  of  the  United  States,  and  was 
required  of  the  President  thereby,  ihat  questions  of  so  much  gravity  and  impor- 
tance, upon  which  the  legislative  and  executive  departments  of  the  government 
had  disagreed,  which  involved  powers  considered  by  all  branches  of  the  govern- 
ment, during  its  entire  history  down  to  the  year  1867,  to  h^ve  been  confided 
by  the  Constitution  of  the  United  States  to  the  President,  and  to  be  necessary 
for  the  complete  and  proper  execution  of  his  constitutional  duties,  should  be  in 
some  proper  way  submitted  to  that  judicial  department  of  the  government 
intrusted  by  the  Constitution  with  the  power,  and  subjected  by  it  to  the  duty, 
not  only  of  determining  linaliy  the  construction  of  and  effect  of  all  acts  of 
Congress,  but  of  comparing  them  with  the  Constitution  of  the  United  States 
and  pionouncing  them  inoperative  when  found  in  conflict  with  that  fundamental 
law  which  the  people  have  enacted  for  the  government  of  all  their  servants. 
And  to  these  ends,  first,  that,  tb  to  ugh  the  action  of  the  Senate  of  the  United 
States,  the  absolute  duty  of  the  Presidtnt  to  substitute  some  fit  person  in  place 
of  Mr  Stanton  as  one  of  his  advisers,  and  as  a  principal  subordinate  officer 
whose  official  conduct  he  was  responsible  for  and  had  lawful  right  to  control, 
migbt,  if  possible,  be  accomplished  without  the  necessity  of  raising  any  one  of 
the  questions  aforesaid ;  and,  second,  if  this  duty  could  not  be  so  performed, 
then  that, these  questions,  or  such  of  them  as  might  necessarily  arise,  should  hv 
judicially  determined  in  manner  aforesaid,  and  for  no  other  end  or  purpose,  this 
respondent,  as  President  of  the  United  States,  on  the  lath  day  of  August,  1867, 
seven  days  after  the  reception  of  the  letter  of  the  said  Stanton  of  the  5th  of 
August,  hereinbefore  stated,  did  issue  to  the  said  Stanton  the  order  following, 
namely : 

Executive  Mansion, 
Washijiglon,  August  ]2,  1867. 

Sift ;  By  virtue  of  tlie. power  and  authority  veated  in  me  as  President  by  tliR  Constitntion 
and  laws  of  the  United  Stales,  you  aie  bereby  auepended  from  office  as  Secretary  of  War, 
and  will  cease  to  exerciee  any  and  ail  functions  pertaiuiuK  to  Itie  same. 

You  will  at  once  tnnieferto  Oeneral  Ulysses  S.  Grant,  wbo  bas  this  day  been  autlmcized 
and  empowered  to  act  as  Secretary  of  War  orf  inttrita,  all  records,  boolta,  papers,  and  other 
public  property  now  in  your  custody  and  charge. 
■    The  Hon.  Edwin  M.  Stanton,  Secretary  of  Har. 
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To  wliicb  said  order  the  said  Stanton  made  the  followinj  reply  :  i 

War  Department. 
WashiiietOB  Oils,  Augait  fi,  1867. 
Sir:  Yodt  note  of  this  date  bag  l)eeii  received,  iurorming  me  that,  br  virtue  of  the  powers 
vpstcd  in  ;ou  as  Preaidoiit  by  ihe  Couatilution  aud  laws  of  the  United  States,  I  am  BQi]>eiided 
from  office  as  Secrelmy  of  War,  and  wil!  cease  to  eiercise  any  and  all  functions  pertain- 
ing to  tbe  same,  and  also  direttmg;  me  al  on«e  to  tranafor  to  Genoral  Ulysses  8.  Grant,  who 
Ims  this  day  been  authorized  and  empowered  to  e/it  as  Secretary  of  War  ad  ialtrim,  all 
records,  hooks,  papers,  and  other  public  property  now  in  my  unskidy  and  cbar^o.  Under  a 
sense  of  public  duty  I  am  compelled  Co  deny  yonr  right,  under  the  Conetitution  and  laws  of 
ttie  United  States,  without  tbe  edvic«  and  consent  of  the  Senate,  and  without  legal  caase,  to 
suspend  me  froai  ofGue  as  Secretary  of  War,  or  the  exercise  of  any  or  all  functions  pertaiiihig 
to  the  same,  or  without  such  advice  aud  tonsent  to  compel  me  lo  trausl'uT  to  any  person  the 
records,  boolis,  papers,  and  publiu  proiierty  in  my  custody  as  Secretary.    Bat  inasmuch  as 


And  tills  respondent,  further  answering,  says,  that  it  is  provided  in  anii  by 
the  second  section  of  "An  act  to  regulate  the  tenare  of  certain  civil  offices,"  that 
the  President  may  auapend  an  officer  from  the  performance  of  the  duties  of  ilie 
offiue  held  by  him,  for  certain  uauseit  tliereiii  designated,  until  the  nest  meeting 
of  the  Senate,  and  until  the  case  shall  be  acted  on  by  the  Senate;  that  this 
respondent,  as  President  of  tbe  United  States,  was  adviaed,  and  he  verity  be- 
lieved and  still  believes,  that  the  executive  power  of  removal  from  office  confided 
to  him  by  the  Constitution  as  aforesaid  includes  the  power  of  suspension  Irotn 
office  at  tbe  pleasure  of  the  President,  and  this  respondent,  by  the  order  afor.- 
said,  did  suspend  the  said  Stanton  from  office,  not  until  the  ne\t  meeting  of  the 
Senate,  or  until  the  Senate  should  have  acted  upon  the  cn.se,  but  by  force  of 
the  power  and  authority  vested  In  him  by  the  Constitution  and  laws  of  tbe 
United  States,  indefinitely  and  at  tbe  pleasure  of  the  President,  and  tbe  order, 
in  form  aforesaid,  was  made  known  to  the  Senate  of  the  United  States  on  the 
12th  day  of  December,  A  D.  1867,  as  will  be  more  fully  hereinafter  stated. 

And  this  respondent,  further  answering,  says,  that  in  and  by  the  act  of  Feb- 
ruary 13,  1795,  it  was,  am  mg  other  things,  provided  and  enacted  that,  in  case 
of  vacancy  in  the  office  of  Secretary  for  the  Department  of  War,  it  shall  be  law- 
ful for  the  President,  in  case  he  shall  think  it  necessary,  to  authorize  any  per- 
son to  perform  the  duties  of  that  office  until  a  successor  be  appointed  or  such 
vacancy  filled,  but  not  exceeding  the  teim  of  six  months;  and  this  respondent, 
being  advised  and  believing  that  such  law  was  in  full  force  and  not  repealed,  by 
an  order  dated  August  12,  1867,  did  authorine  and  empower  Ulysses  S.  Grant, 
Genera]  of  the  armies  of  the  United  States,  to  act  as  Secretary  for  tbe  Depart- 
ment of  War  ad  interim,  in  the  form  in  which  similar  authority  had  theretofore 
been  given,  not  until  the  next  meeting  of  the  Senate  and  until  the  Senate  should 
act  on  tbe  case,  but  at  the  pleasure  of  the  President,  subject  only  lo  the  limila- 
■^  tion  of  six  months  in  the  said  last-mentioned  act  contained ;  and  a  copy  of  the 
last-named  order  was  made  known  to  the  Senate  of  the  United  States  on  the  I2th 
day  of  December,  A.  T>.  i  S67,  as  will  be  hereinftfter  more,  fully  stated  ;  and  in 
pursuance  of  the  design  and  intention  aforesaid,  if  it  should  become  necessary 
to  submit  tbe  said  questions  to  a  judicial  determination,  this  respondent,  at  or 
near  the  date  of  the  last- mentioned  order,  did  make  known  such  his  purpose  to 
obtain  a  judicial  decision  of  the  said  questions,  or  such  of  them  as  might  be 
necessary. 

And  this  respondent,  further  anewei'ing,  says,  that  in  further  pursuance  of  his 
intention  and  design,  if  possible,  to  perform  what  he  judged  to  be  his  imperative 
duty,  to  prevent  the  said  Stanton  from  longer  holding  the  office  of  Secretary  for 
the  Department  of  War,  and  at  the  same  time  avoiding,  if  possible,  any  quea- 
tion  respecting  the  extent  of  the  power  of  removal  from  executive  office  confided 
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to  the  President  by  the  Cons'tit.Htion  of  ihe  United  Statee,  and  any  question 
.  respecting  the  eoustruction  and  effect  of  the  firet  Becdion  of  the  said  "  act  regulating 
the  tenure  of  certain  civil  offices,"  while  be  should  not,  hj  any  act  of  bis,  aban- 
don and  relinquish,  either  a  power  which  he  believed  the  Constitution  had  con- 
ferred on  the  PresideBt  of  the  United  Slates,  to  enable  him  to  perfoi-m  the 
duties  of  his  office,  or  a  power  designedly  left  to  liiin  by  the  first  section  of  the  act 
of  Congress  last  aforesaid,  this  respondent  did,  on  the  12th  day  of  December, 
1S67,  transmit  to  the  Senate  of  the  United  States  a  message  a  copy  whereof 
is  hereunto  annexed  and  marked  B,  wherein  he  made  known  the  orders  afnre- 
Baid  and  the  reasons  which  had  induced  the  same,  so  far  as  this  respimdent  then 
considered  it  nialcrial  and  necessaiy  that  the  same  should  be  set  forth,  and  reit- 
erated bis  views  concerning  the  constituiional  power  of  removal  vested  in  the 
President,  and  also  e:xpresBed  his  views  concerning  the  construction  of  the  said 
first  section  of  the  last-mentioned  act,  as  respected  the  power  of  the  President 
to  remove  the  said  Stanton  from  the  said  office  of  Secretary  for  the  Department 
of  War,  welt  hoping  that  this  respondent  could  thus  perforin  what  be  then  be- 
lieved, and  still  believes,  to  be  bis  imperative  duty  in  reference  to  the  said  Stan- 
ton, without  derogating  fiom  the  powers  which  this  respondent  believed  were 
confided  to  the  President,  by  the  Constitution  and  laws,  and  without  the  neces- 
sity of  raising,  judicially,  any  questions  respecting  the  same. 

And  this  respondetit,  fuctbei'  answering,  says,  that  this  hope  not  having  been 
realized,  the  President  was  compelled  either  to  allow  the  said  Stanton  to  resume 
the  said  office  and  remain  therein  contrary  to  the  sf  ttled  convictions  of  the  Pres- 
ident, formed  as  aforesaid  respecting  the  powers  confided  to  him  and  the  duties 
required  of  him  by  the  Constitution  of  the  United  States,  and  contrary  to  the 
opinion  formed  as  aforesaid,  that  the  first  section  of  tlie  last- mentioned  act  did 
not  affect  the  case  of  the  said  Stanton,  and  contrary  to  the  fixed  belief  of  the 
President  that  be  could  no  longer  advise  with  or  trust  or  be  responsible  for  the 
eaid  Stanton,  "for  the  said  office  of  Secretary  for  the  Department  of  War,  or  else 
he  was  compelled  to  take  such  steps  as  might,  in  the  judgment  of  the  President, 
be  lawful  and  necessary  to  raise,  for  a  judicial  decision,  the  questions  affecting 
the  lawful  right  of  the  said  Stanton  to  resume  the  said  office,  or  the  power  of 
the  said  Stanton  to  persist  in  refusing  to  quit  the  said  office  if  he  should  persist 
in  actually  i-efasing  to  quit  the  same;  and  to  this  end,  and  to  this  end  only, 
this  respondent  did,  on  on  the  2lBt  day  of  February.  1S68.  issue  the  order  for  the 
removal  of  the  said  Stanton,  in  the  said  first  article  mentioned  smd  set  forth ,  and 
the  order  outhorizing  the  said  Lorenzo  F.  Thomas  to  act  as  Secretary  of  War 
ad  interim,  in  the  said  second  article  set  forth. 

And  this  respondent,  proceeding  to  answer  specifically  each  substantial  allega- 
tion in  the  said  first  article,  says;  He  denies  that  the  said  Stanton,  on  the  21st 
day  of  February,  1868,  was  lawfully  in  possession  of  the  said  office  of  Secretary 
for  tlie  Department  of  War.  He  denies  that  the  said  Stanton,  on  the  day  last 
meutioncd,  was  lawfully  entitled  to  hold  the  said  office  against  the  will  of  the 
President  of  the  United  Stales,  He  denies  that  the  said  order  for  the  removal 
of  the  said  Stanton  was  unlawfully  issued.  He  denies  that  the  said  order  was 
issued  with  intent  to  violate  the  act  entitled  "  An  act  to  regulate  the  tenure  of 
certain  civil  offices."  He  denies  that  the  said  order  was  a  violation  of  the  last- 
mentioned  act.  He  denies  that  the  said  order  was  a  violation  of  the  Constitu- 
tion of  the  United  States,  or  of  any  law  thereof,  or  of  his  oath  of  office.  He 
denies  that  the  said  order  was  issued  with  an  intent  to  violate  the  Constitution 
of  the  United  States  or  any  law  thereof,  or  this  respondent's  oath  of  office  ;  and 
he  respectfully,  but  earnestly,  insists  that  not  only  was  it  issued  by  him  in  the 
performance  of  what  he  believed  to  he  an  imperative  official  duty,  but  in  the 
peformance  of  what  this  honorable  court  will  consider  was,  in  point  of  fact,  an 
imperative  official  duty.  And  he  denies  that  any  and  all  substantive  matters, 
la  the  Baid  firat  article  contained,  in  manner  and  form  as  the  same  are  therein 
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stated  and  Bet  forth,  dn,  by  law,  conatitiite  a  high  misdemeanor  in  ofSce,  within 
the  true  intent  and  meaning  of  the  Constitution  of  the  United  States. 

ANSWER   TO    ARTICLE   II. 

And  for  answer  to  the  second  article,  this  resjiondent  ^a.y»  that  he  admita  he 
did  issue  and  deliver  to  said  Lorenzo  Thomas  the  said  writing  set  forth  in  eaid 
second  article,  bearing  date  at  Washington,  District  of  Columbia,  February  21, 
18C8,  addressed  to  Brevet  Major  General  Ijorenzo  Thomas,  Adjutant  General 
United  States  army,  Washington,  District  of  Columbia,  and  he  further  admits 
that  the  same  was  bo  issued  without  the  advice  and  consent  of  the  Senate  of  the 
United  States,  then  in  session;  but  he  denies  that  he  thereby  violated  the  Con- 
BTitulion  of  the  United  States,  or  any  law  thereof,  or  that  he  did  thereby  intend 
to  violate  the  Constitution  of  the  United  States  or  the  provisions  of  any  act  of 
Congress  ;  and  this  respondent  refers  to  hia  answer  to  said  first  article  for  a  full 
statement  of  the  purposes  and  intentions  with  which  said  order  was  issued,  and 
adopts  the  same  aa  part  of  hia  answer  to  this  article ;  and  he  further  denies  that 
there  was  then  and  there  no  vacancy  in  the  said  office  of  Secretary  for  the 
Department  of  War,  or  that  he  did  then  and  there  commit  or  was  guilty  of  a 
high  misdemeanor  in  office  ;  and  this  respondent  maintains  and  will  insist : 

1.  That  at  the  date  and  delivery  of  said  writing  there  was  a  vacancy  existing 
in  the  office  of  Secretary  for  the  Department  of  War. 

2  That,  notwithstanding  the  Senate  of  the  United  States  was  then  in  ses- 
sion, it  was  lawful  and  according  to  long  and  well-established  usage  to  empower 
and  authorize  the  said  Thomas  to  act  as  Secretary  of  War  ad  interim. 

3  That  if  the  said  act  regulating  the  tenure  of  civil  offices  b^  hold  to  be  a 
valid  law,  no  provision  of  the  same  was  violated  by  the  issuing  of  said  order  or 
by  the  designation  of  said  Thomas  Ui  act  aa  Secretary  of  War  ad  interim. 


And  for  answer  to  said  third  article,  this  respondent  says  that  he  abides  by 
his  answer  to  said  first  and  second  articles  in  so  far  as  the  same  are  responsive 
to  the  allegations  contained  in  the  said  third  article,  and,  without  here  again 
repeating  the  same  answer,  prays  the  same  be  taken  aa  an  answer  to  this  third 
article  aa  fnlly  as  if  here  again  set  out  at  length,  and  as  to  the  new  allegation 
contained  in  said  third  article,  that  this  respondent  did  appoint  the  said  Thomas 
1<i  be  Secrctaiy  for  the  Department  of  War  ad  interim,  this  respondent  denies 
that  he  gave  any  other  anthoTity  to  said  Thomas  than  such  as  appears  in  said 
wiitten  authority  set  out  in  said  article,  by  which  he  authorized  and  empowered 
said  Thomas  to  act  as  Secretary  for  the  Department  of  War  ad  interim;  and 
he  denies  that  the  same  amounts  to  an  appointment,  aud  insists  that  it  is  only  a 
designation  of  an  officer  of  that  department  t«  act  temporarily  as  Secretary  for 
the  Department  of  War  ad  interim,  until  an  appointment  should  be  made.  But. 
whether  the  said  written  authority  amounts  to  an  appointment  or  to  a  temporary 
authority  or  designation,  this  respondent  denies  that  in  any  sense  be  did  thereby 
intend  tfl  violate  the  Constitution  of  the  United  States,  or  that  he  thereby  intended 
to  give  the  said  order  the  character  or  effect  of  an  appointment  in  the  constitu- 
tional or  legal  sense  of  that  tenn.  He  fiirther  denies  that  there  was  no'vacancy 
in  said  oiSce  of  Secretary  for  the  Department  of  War  existing  at  the  date  of 
said  written  authority. 


TO   ARTICLR    IV. 


And  for  answer  to  said  fourth  article  this  respondput  denies  that  oa  the  said 
21st  day  of  February,  1868,  at  Washington  aforesaid,  or  at  any  other  time  or 
place,  he  did  unlawfully  conspire  with  the  said  Lorenzo  Thomas,  or  with  the 
Baid  Thomas  aud  any  other  person  or  persons,  with  intent,  by  intimidations  aud 
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thwtats,  unlawfully  to  hiiidfir  ancl  prevent  the  said  Stanton  fi-om  holding  said 
office  of  Secretury  for  the  Department  of  War,  in  violation  of  the  Coaatitotioii 
of  the  United  Statea  or  of  tiie  provisions  of  the  said  act  of  Congress  in  said 
article  mentioned,  or  that  he  did  then  and  there  commit  or  was  guilty  of  A  high 
crime  in  office.  On  the  contrary  tliereof,  protesting  that  the  oaid  Stanton  was 
not  then  and  there  lawfully  the  Secretary  for  the  Department  of  War,  tliia 
respondent  states  that  his  sole  purpose  in  authorizing  the  said  Tliomiw  to  act  as 
Secretary  for  the  Department  of  War  ad  interim  was,  as  is  fully  stated  in  his 
answer  to  the  said  first  article,  to  bring  the  question  of  the  right  of  the  said 
Stanton  to  hold  said  office,  notwithstanding  his  said  suspension,  and  notwith- 
Etauding  the  said  order  of  removal,  and  not  withstanding  the  said  authority  of 
the  said  Tliomas  to  act  as  Secretary  of  War  ad  interim,  to  the  test  of  a  final 
decision  by  the  Supreme  Court  of  the  United  States  in  the  earliest  practicable 
mode  by  which  the  qnestion  could  be  brought  before  that  tribunal. 

This  respondent  did  not  conspire  or  agree  with  the  said  Tiioniaa,  or  any  otlior 
person  or  persons,  to  use  intimidation  or  threats  to  hinder  or  prevent  tlie  said 
'Stanton  from  holding  the  said  offiiie  of  Secretary  for  the  Dijpartraent  of  War, 
iior  did  this  respondent  at  any  time  command  or  advise  the  said  Tnoma^  or  any 
-  other  person  or  persons  to  resort  to  or  use  either  threats  or  intimidations  for  that 
purpose.  The  only  means  in  the  contemplation  or  purpose  of  respondent  to  be 
used  are  set  forth  fully  in  the  said  orders  of  February  21,  the  first  addressed  to 
Hr.  Stanton  and  the  second  to  the  snid  Thomas. 

By  the  first  order  the  respondent  notified  Mr  Stanton  that  he  was  removed 
from  the  said  office,  and  that  his  fuuctloua  as  Secretary  for  the  Department  of 
War  were  to  terminate  upon  the  receipt  of  that  order;  and  he  also  thereby 
iiotiHed  the  said  Stanton  that  the  said  Thomas  had  been  authorized  to  act  as  Sec- 
retary for  the  Department  of  War  ad  interim,  and  ordered  the  said  Stanton  to 
transfer  to  him  all  tiie  records,  books,  papers,  and  other  public  property  in  his 
custody  and  charge ;  and  by  the  second  order  this  respondent  notified  the  said 
Thomas  of  the  removal  from  ofEce  of  the  said  Stanton,  and  aut.horized  him  to 
act  aa  Secretary  for  the  Department  of  War  ad  interim,  and  directed  him  to 
immediately  enter  upon  the  discharge  of  the  duties  pertaining  to  chat  office,  and 
to  receive  the  t''an-fer  of  all  the  records,  books,  papers,  and  other  public  prop- 
erty from  Mr.  Stanton  then  in  his  custody  and  charge. 

itespondent  gave  no  instructions  to  the  said  Tho'iias  to  u^e  intimidation  or 
threats  to  enforce  obedience  to  these  orders.  He  gave  him  no  authority  to 
call  in  the  aid  of  the  military  or  any  other  force  to  enable  him  to  obtain  pos- 
session  of  the  office,  or  of  the  hoiks,  papers,  records,  or  property  thereof.  The 
only  agency  resorted  to  or  intended  to  be  resorted  to  was  by  means  of  the  said 
executive  orders  requiring  obedience.  But  the  Secretary  of  the  Department  of 
War  refused  to  obey  these  orders,  and  still  holds  undisturbed  possession  and 
custady  of  that  department,  and  of  the  records,  hooks,  papers,  and  other  public 

Eroperty  therein,  Beapondent  further  states  that,  in  execution  of  the  orders  so 
y  this  respondent  given  to  the  said  Thomas,  he,  the  said  Thomas,  proceeded  in 
a  peaceful  manner  to  demand  of  the  said  Stanton  a  surrender  to  him  of  the 
public  property  in  the  said  department,  and  to  vacate  the  pussessiou  of  the 
Earae,  and  to  allow  him,  the  said  Thomas,  peaceably  to  exercise  the  duties 
devolved  npou  him  by  authority  of  the  President.  That,  as  this  respondent  has 
been  informed  and  believes,  the  said  Stanton  peremptorily  refused  obedience  to 
the  orders  so  issued.  Upon  such  refusal  no  force  or  threat  of  force  was  used  by 
the  said  Thomas,  by  authority  of  the  President  or  otherwise,  to  enforce  ohe-  , 
dience,  either  then  or  at  any  subsequent  lime. 

This  respondent  doth  here  except  to  the  sufficiency  of  ihe  allegations  con- 
tained iu  said  fourth'  article,  and  states  for  groiind  of  exception  that  it  is  not 
stated  that  there  was  any  agreement  between  this  respondent  and  the  sa-d 
Thomas,  or  any  other  person  oi'  persons,  to  use  intimidation  and  threats,  nor  la 
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there  any  allegation  as  to  the  nature  of  said  intimidation  and  threats,  or  timt 
there  was  any  agreetaetit  to  carry  them  into  execution,  or  that  any  step  was 
taken  or  agreed  to  be  taken  to  carry  them  into  execution,  anA  that  the  allegation 
in  sRiA  article  that  the  intent  of  »atd  conspiracy  was  to  use  intimiijation  and 
threats  is  wholly  insuificietit,  inasmuch  as  it  is  not  alleged  that  the  aaid  intent 
fonned  the  basis  or  become  a  part  of  any  agreement  between  the  aaid  alleged 
conspirators,  and,  furthermore,  that  there  is  no  allegation  of  any  conspiracy  or 
agreement  to  use  intimidation  or  threats. 

AKSWKR   TO   ARTICLE   V. 

And  for  answer  to  the  said  fifth  article  this  respondent  denies  tliat  on  the 
said  21at  day  of  February,  1868,  or  at  any  other  time  or  times  in  the  snmo  year 
before  the  said  2d  day  of  March,  1868,  or  at  any  prior  or  subsequent  time,  at 
Washington  aforesaid,  or  at  any  other  place,  this  respondeiit  did  unlawfully 
conspire  with  the  said  Thomas,  or  with  any  other  person  or  persons,  to  prevent 
or  hinder  the  execution  of  the  said  act  entitled  "  An  act  regulating  the  tenur# 
of  certain  civil  oiHees,"  or  that,  in  pursuance  of  aaid  alleged  conspiracy,  he  did 
unlawfully  attempt  to  prevent  the  said  Edwin  M.  Stanton  from  holding  aaid 
office  of  Secretary  for  the  Department  of  War,  or  that  he  did  thereby  commit, 
or  that  he  was  thereby  guilty  of,  a  high  misdemeanor  in  ofHce.  Respondent, 
protesting  that  said  Stanton  was  not  then  and  there  .■Secretary  for  the  Department 
of  War,  begs  leave  to  refer  to  his  answer  given  to  the  fourth  article  and  to  his 
answer  given  to  the  first  article,  aa  to  his  intent  and  purpose  in  issuing  the  orders 
for  the  removal  of  Mr,  Stanton  and  the  anthority  given  to  the  said  Thoniag, 
and  prays  equal  benefit  therefrom  as  if  the  aaine  were  here  again  repeated  and 
fully  set  forth. 

And  this  respondent  excepts  to  the  sufiicieney  of  the  said  fifth  article,  and 
states  his  ground  for  sach  exception,  that  it  is  not  alleged  by  what  means  or  by 
what  agreement  the  said  alleged  conspiracy  was  formed  or  agreed  to  be  caiTied 
out,  or  in  what  way  the  same  was  attempted  to  be  carried  out,  or  what  were  the 
acts  done  in  pursuance  thereof. 

ANSWER   TO   ARTICLE   VI. 

And  for  answer  to  the  said  sixth  article,  this  respondent  denies  that  on  the 
aaid  21st  day  of  February,  J  368,  at  Washington  aforesaid,  or  at  any  other  time 
or  place,  he  did  unlawfnlly  conspire  with  the  said  Thomas  by  force  to  seize, 
take-  or  possess,  Ihe  property  of  the  United  States  in  the  Department  of  War, 
contrary  to  the  provisions  of  the  said  acts  referred  to  in  the  said  article,  or  either 
of  them,  or  with  intent  to  violate  either  of  them.  Respondent,  proteating  that 
said  Stanton  was  not  then  and  there  Secretary  fur  the  Department  of  War,  not 
only  denies  the  said  conspiracy  as  charged,  but  also  denies  any  unlawful  intent 
in  leference  to  the  custody  and  charge  of  the  property  of  the  United  States  in 
the  said  Department  of  Wai',  and  again  refers  to  bis  former  answers  for  a  full 
statement  of  his  intent  and  purpose  in  the  premises. 

A.\SWEB   TO    ARTtCLG   VII. 

And  for  answer  to  the  said  seventh  article,  respondent  denies  that  on  the  aaid 
aiat  day  of  February,  1868,  at  Washington  aforesaid,  or  at  any  other  time  and 
place,  he  did  unlawfully  conspire  with  the  said  Thomas  with  intent  unlawfully 
to  eeize^  take,  or  posaess  the  property  of  the  United  States  in  the  Department 
of  War  with  intent  to  violate  or  disregard  the  said  act  in  the  said  seventh 
article  referred  to,  or  that  he  did  then  and  there  commit  a  high  misdemeanor  in 
office.     ReBpoiident,  proteating  that  the  said  Stanton  was  not  thiiu  and  there 
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Secretary  for  the  DepHrtment  of  War,  again  refers  to  his  former  answers,  in  so 
far  as  ifiey  are  applicable,  to  sliow  the  intent  with  which  he  proceeded  in  the 
premises,  and  prays  equal  benefit  therefrom,  as  if  the  same  were  here  ag^in 
fully  repeated.  Respondent  further  takes  exception  to  the  sufficiency  of  the 
allegations  of  this  article  as  to  the  conspiracy  alleged  upon  the  same  grounds 
aa  stated  in  the  exception  set  forth  in  his  answer  to  said  article  fourth. 

ANfWKR    TO    ARTICLS   Vlll. 

And  for  answer  to  the  said  eighth  article  this  respondent  denies  that  on  the 
Slst  day  of  February,  1868,  at  Washington  aforesiiid,  or  at  any  other  time  and 
place,  he  did  issue  and  deliver  to  the  said  Thomas  the  said  letter  of  authority 
set  forth  in  the  said  eighth  article,  with  the  intent  unlawfully  to  control  the  dis- 
bnrsementsof  the  money  appropriated  for  the  military  service  and  for  the  Depart- 
ment of  War.  This  respondent,  protesting  that  there  was  a  vacancy  in  the 
office  of  Secretary  for  the  Department  of  War,  admits  that  he  did  issue  the 
Said  letter  of  authority,  and  he  denies  that  the  paine  was  with  any  unlawful 
intent  whatever,  either  to  violate  the  Constitution  of  the  United  States  or  any 
act  of  Congress,  On  the  contrary,  this  respondent  again  afhrms  that  his  sole 
intent  was  to  vindicate  his  authority  as  President  of  the  United  States,  and  by 
peaceful  means  to  bring  the  questiouof  the  right  of  the  said  Stanton  to  continue 
to  hold  the  said  office  of  Secretary  of  War  to  a  final  decision  before  the  Supreme 
Court  of  the  United  States,  as  has  been  hereinbefore  set  forth ;  and  be  prays 
the  same  benefit  from  his  answer  in  the  premises  as  if  the  same  were  here  again 
repeated  at  length. 

AKSWGIt    TO    AUTICLB    IX. 

And  for  answer  to  the  said  ninth  article  the  respondent  states  that  on  the  said 
22d  day  of  February,  1SC8.  the  following  note  was  addressed  to  the  said  Emory 
by  the  private  secretary  of  respondent  j 

EXECIITIVR   MflNSIOS, 

Washington,  D.  C,  Fchniary  IW,  1868. 
General  :   The  President  i^irects  me  to  sa^'  tbat  tie  will  be  pleased  to  have  you  call  upon 
bim  B8  early  as  prncticable. 

BeapectfuUj  and  truly  yours, 


General  Emory  called  at  the  Executive  Mansion  according  to  this  request. 
The  object  of  respondent  was  to  be  advised  by  General  Emory,  as  commander 
of  tiie  department  of  Washington,  what  cfianges  had  been  made  in  the  military 
affairs  of  the  department.  Respondent  had  been  informed  that  various  changes 
had  been  made,  which  in  nowise  bad  been  brought  to  his  notice  or  reported  to 
him  from  the  Department  of  War,  or  from  any  other  quarter,  and  desired  to 
ascertain  the  facts.  After  the  said  Emory  had  explained  in  detail  the  changes 
which  had  taken  place,  said  Emory  called  the  attention  of  respondent  to  a 
general  order  which  he  teferred  to  and  which  this  respondent  then  sent  for,  when 
it  was  produced.     It  is  as  follows  i 

[General  Orders  No.  17.] 

Wau  Department,  Adjutant  Grneral's  Officr, 

Haahinglan,  March  14,  1867. 
The  following  acta  of  Congreaa  are  pulilislied  for  tbe  iarormatiou  and  government  of  all 
concerned ; 
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Sec.  2.  And  ht  it  further  laacttA,  That  the  headquBrterB  of  the  General  of  the  army  of  the 
United  States  shall  be  at  the  city  of  WashintrtOQ,  and  all  orders  and  iustructious  relating  to 
military  oj^ratious  issued  by  the  President  or  Secretary  of  War  shall  be  issued  through  the 
Oetieval  of  the  array,  and  in  case  of  his  inability,  through  the  neit  in  rank.  The  General  of 
the  army  shall  not  be  removed,  suspended,  or  relieved  from  command  or  assigned  to  duty 
elsewhere  than  at  said  heailquarters,  except  at  his  own  request,  without  the  previous 
approval  of  the  Senile ;  and  any  orders  or  instructions  relating  to  military  opcrationa  issued 
coutraiy  to  the  requirements  of  this  section  shall  be  null  and  void  :  and  any  oESeer  who  shall 
issue  orders  or  instructions  contrary  to  the  provisions  of  this  section  shall  be  dueoied  guilty 
o£.a  misdemeanor  in  office;  and  any  officer  of  the  army  who  shall  transmit,  convey,  or  obey 
any  oiUers  or  instructions  so  issued  contrary  to  the  provisions  of  this  section,  knowing  that , 
such  orders  were  so  issued,  shall  be  liable  to  imprisonment  for  not  leas  thuu  two  iior  more 
tiian  twenty  years,  upon  conviction  thereof  in  any  court  of  competent  jnrisdiction. 

Approved  March  3,  1867. 

By  order  of  the  Secretary  of  War : 


Assistant  Adjutanl  General. 

General  Emory  not  only  called  the  attention  of  respondent  to  this  order,  bat 
to  the  fact  that  it  was  in  conformity  with  a  section  contained  in  an  appropriation 
act  passed  by  Congress.  Respondent,  after  reading  the  order,  observed :  "  This 
is  not  in  accordance  with  the  Constitution  of  the  United  States,  which  make^ 
me  commander-in-chief  of  the  army  and  navy,  or  with  the  language  of  the  com- 
mission which  you  hold."  General  Emory  then  stated  that  this  order  had  met 
respondent's  approval.  Respondent  then  said  in  reply,  iu  substance,  "Am  I  to 
understand  that  the  President  of  the  United  States  cannot  give  an  order  but 
through  the  General- in-chief,  or  General  Grant  ?"  General  Emory  again  reit- 
erated the  statement  that  it  had  met  respondent's  approval,  and  that  il  was  the 
opinion  of  some  of  the  leading  lawyers  of  the  country  that  this  order  was  con- 
stitutional. With  some  further  consideration,  respondent  then  inquired  the 
names  of  the  lawyers  who  bad  given  the  opinion,  and  he  mentioned  the  names 
of  two.  Respondent  then  said  that  the  object  of  the  law  was  very  evident, 
referring  to  the  clause  in  the  appropriation  act  upon  which  the  order  purported, 
to  be  baaed.  This,  according  to  respondent's  recollection,  waa  the  aubatanee  of 
the  conversation  had  with  General  Emory. 

Respondent  denies  that  any  allegations  in  the  said  article  of  any  inetructiona 
or  declarations  given  to  the  said  Emory,  then  or  at  any  other  time,  contrary  to  or 
iu  addition  to  what  is  hereinbefore  set  forth,  are  "true.  Respondent  denies  that, 
in  said  conversation  with  said  Emory,  he  had  any  other  intent  than  to  expreaa 
the  opinions  then  given  to  the  said  Emory ;  nor  did  he  then,  or  at  any  time, 
request  or  orderthe  said  Emory  to  disobey  any  law  or  any  order  issued  in  con- 
formity with  any  law,  or  intend  to  offer  any  inducement  to  the  said  Emory  to 
violate  any  law.  What  this  respondent  then  said  to  General  Emory  was  simply 
the  espreeaion  of  an  opinion  which  he  then  fully  believed  to  be  aonnd,  and ' 
which  he  yet  believes  to  be  so — and  tbat  is.  that  by  the  express  proviaiona  of 
the  Constitution,  this  reapotident,  as  President,  ie  made  the  commander-in-chief 
of  the  armies  of  the  United  Slate.s,  and  as  such  he  is  to  he  respected  ;  and  tbat 
his  orders,  whether  issued  through  the  War  Department  or  through  the  Generai- 
in  chief,  or  by  any  other  channel  of  communication,  are  entitled  to  respect  and 
obedience;  and  that  such  constitutional  power  cannot  be  taken  from  him  by 
virtue  of  any  act  of  Congress.     Respondent  doth  therefore  deny  that  by  the 
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expression  of  such  opioion_he  did  eominit  or  wae  gmlty  of  a  high  misdemeanor 
in  office.  And  this  respondent  doth  further  say  that  the  said  article  nine  \iiya 
no  foundation  whatever  for  the  conclusion  stated  in  the  Riiid  article,  that  the 
reBpondeat,  by  reason  of  the  allegations  thei'eiu  contained,  was  guilty  of  a  high 
misdemeanor  in  office. 

In  reference  to  the  statement  made  by  General  Emory  that  this  respondent 
had  approved  of  said  act  nf  Congress  containing  the  section  referred  to,  the 
respondent  admits  that  his  formal  approval  was  given  to  said  act,  but  accompanied 
the  same  by  the  following  message,  addressed  and  sent  with  the  act  to  the 
House  of  Representatives,  in  which  house  the  said  act  originated,  and  from 
which  it  came  to  respondent : 
To  the  House  of  Repretenlatiiies : 

The  act  entitled  "An  act  making  appropriations  for  the  sapport  of  the  army  for  the  jear 
ending  June  :<0,  IS68,  an<l  for  other  purposea,"  contains  provisions  to  which  I  must  call 
Hitention.  TheseprovisioDB  are  contained  in  theSd  section,  which,  in  certain  case^  vinualiy 
Jeprlvea  the  President  of  bis  constitiitiotml  funrtioas  as  cqmmander-in-chief  of  the  arm}', 
and  in  the  sixth  section,  which  denies  to  ten  States  of  the  Union  tlieir  constitutional  right  to 
protect  themselves,  in  anj  emergency,  by  tneans  of  their  own  militia.  Tliese  provisious  are 
ont  of  place  in  an  appropriation  act,  but  I  am  compelled  to  defeat  these  necessary  appropria- 
Hiins"  if  I  withhold  my  signature  from  tbo  act.  Pressed  by  those  considerations,  I  feel  eon- 
Birained  to  return  tbe  bill  with  my  signature,  but  to  accompany  it  wilL  mj  earnest  protest 
against  the  sections  wbicli  I  have  inddcaled. 

WASiriNGTON,  D,  C,  March  2,  1687. 

Respondent,  therefore,  did  no  more  thau  to  express  to  said  Emory  the  same 
opinion  which  he  bad  expressed  to  the  House  of  Representatives. 

ANSWER  TO  ARTICLK  X. 

And  in  answer  to  the  tenth  article  and  speeificatiorrs  thereof  the  respondent 
says  that  on  the  14th  and  15th  days  of  August,  in  the  year  1866,  a  political 
convention  of  delegates  from  all  or  most  of  the  States  and  Territories  of  the 
Union  was  held  in  the  city  of  Philadelphia,  under  the  name  and  style  i,if  the 
National  Union  Convention,  for  the  puipose  of  maintaining  and  advancing  cer- 
tain political  views  and  opinions  before  the  people  of  the  United  States.and  for 
their  support  and  adoption  in  the  exercise  of  the  constitutional  suffrage,  in  the 
elections  of  representatives  and  delegates  in  Congress,  which  were  soon  to  occur 
in  many  of  the  States  and  Territories  of  the  Union  i  which  said  convention,  in 
the  course  of  its  proceedings,  and  in  furtherance  of  the  objects  of  the  same, 
adopted  a  '•  declaration  of  principles"  and  "  an  address  to  the  people  of  the 
United  Stales."  and  appointed  a  committee  of  two  of  its  members  from  each 
State  and  of  one  from  each  Territory  and  one  from  the  District  of  Columbia  to 
wait  upon  the  President  of  the  United  States  and  present  to  him  a  copy  of  the 
proceedings  of  the  convention  ;  that  on  the  18th  day  of  said  month  of  August 
ibis  committee  waited  upon  the  President  of  tbe  United  States  at  the  Executive 
Mansion,  and  was  received  by  liim  in  one  of  the  rooms  thereof,  and  by  their 
chairman,  Hon.  Rev erdy  Johnson,  then  and  now  a  senator  of  the  United  States, 
acting  and  speaking  in  their  behalf,  presented  a  copy  of  the  proceedings  of  the 
convention,  and  addressed  the  President  of  the  United  States  in  a  speech,  of 
which  a  copy  (according  to  a  published  report  of  the  same,  and,  as  the  respondent 
believes,  substantially  a  correct  report)  is  hereto  annexed  as  a  part  of  this  answer, 
Dud  marked  Exhibit  G. 

That  thereupon,  and  in  reply  to  the  address  of  said  committee  by  their  chair- 
roan,  this  respondent  addressed  the  said  committee  so  waiting  upon  him  in  one 
of  the  rooms  of  the  Executive  Mansion  ;  and  this  respondent  believes  that  this 
his  address  to  said  committee  is  the  occasion  referred  to  in  the  first  specification 
of  the  tenth  article  ;  but  this  respondent  does  not  admit  that  the  passages  therein 
set  forth,  as  if  extracts  from  a  speech  or  address  of  this  respondent  upon  said 
occaaion,  correctly  or  justly  present  his  speech  or  address  upon  said  occasion, 


Hos;edbyVjOO'^k 


IMPEACHMENT   OF   THE   PRESIDENT.  49 

but,  on  tbe  contrary,  this  respondent  demands  and  inaistB  that  if  this  honora'ble 
court  eball  deem  the  eaid  article  and  tbe  eaid  specification  thereof  to  contain 
allegation  of  matter  cognizable  by  this  honorable  court  aa  a  high  misdemeanor 
in  office,  within  the  intent  and  meaning  of  the  Constitution  of  the  United  Statea, 
and  shall  receive  or  allow  proof  in  fcupporC  of  the  same,  that  proof  shall  be 
required  to  he  made  of  the  actual  speech  and  address  of  this  respondent  on  said 
occasion,  which  this  respondent  denies  that  said  article  and  specification  contain 
or  correctly  or  justly  represent. 

And  this  respondent,  further  answering  the  tenth  article  and  the  specifications 
thereof,  says  that  at  Cleveland,  in  the  State  of  Ohio,  and  on  the  3d  day  of 
September,  in  the  year  1966,  he  was  attended  by  a  large  assemblage  of  his 
fellow-citizens,  and  in  deference  and  obedience  to  their  call  and  demand  he 
addressed  them  upon  matters  of  public  and  political  consideration ;  and  this 
respondent  believes  that  said  occasion  and  address  are  referred  to  in  the 
second  specification  of  the  tenth  article  ;  but  this  respondent  does  not  admit  that 
tbe  passages  therein  set  forth,  as  if  extracts  from  a  speech  of  this  respondent  on. 
said  occasion,  correctly  or  justly  present  his  speech  or  address  upon  said  occa- 
sion ;  but,  on  the  contrary,  this  respondent  demands  and  insists  that  if  this 
honorable  coort  shall  deem  the  said  article  and  the  second  specification  thereof 
to  contain  allegation  of  matter  cognizable  by  this  honorable  court  as  a  high  mis- 
demeanor in  office,  within  the  intent  an  meaning  of  the  Constitution  of  the 
United  States,  and  shall  receive  or  allow  proof  in  support  of  th?  same,  that  proof 
shall  be  required  to  be  made  of  the  actual  speech  and  address  of  this  respondent 
on  said  occasion,  which  this  respondent  denies  that  said  article  and  specification 
contain  or  correctly  or  justly  represent. 

And  this  respondent,  further  answering  the  tenth  article  and  the  specificationa 
thereof,  says  that  at  St.  Louis,  in  tbe  State  of  Missouri,  and  on  the  8th  day  of 
September,  in  the  year  1866,  he  was  attended  by  a  numerous  assemblage  of  his 
fellow-citizens,  and  in  deference  and  obedience  to  their  call  and  demand  he 
addressed  them  upon  matters  of  public  and  political  consideration;  and  this 
respondent  belieifes  that  said  occasion  and  address  are  referred  to  in  the  third 
specification  of  the  tenth  article ;  but  this  respondent  does  not  admit  that  the 
passages  therein  set  forth,  as  if  extracts  from  a  speech  of  this  respondent  on  said 
occasion,  correctly  or  justly  present  his  speech  or  address  upon  said  occasion  ; 
but,  on  the  contrary,  this  respondent  demands  and  insists  that  if  this  honorable 
court  shall  deem  the  said  article  and  the  said  third  specification  thereof  to  contain 
allegation  of  matter  cognizable  by  this  honorable  court  as  a  high  misdemeanor 
in  office,  within  the  intent  and  meaning  of  the  Oonstitutiou  of  tbe  United  States, 
and  shall  receive  or  allow  proof  in  support  of  the  same,  that  proof  shall  be 
required  to  be  made  of  the  actual  speech  and  address  of  this  respondent  on  said 
occasion,  which  this  respondent  denies  that  the  said  article  and  specification  con- 
tain or  correctly  or  justly  represent. 

And  this  respondent,  further  answering  the  tenth  article,  protesting  that  he 
has  not  been  unraindfnl  of  the  high  duties  of  his  office,  or  of  the  harmony  or 
courtesies  which  ought  to  exist  and  be  maintained  between  the  executive  and 
legislative  branches  of  the  government  of  the  United  States,  denies  that  he  haa 
ever  intended  or  designed  to  set  aside  the  rightful  authority  or  powers  of  Con- 
gress, or  attempted  to  bring  into  disgrace,  ridicule,  hatred,  contempt,  or  reproach 
the  Congress  of  the  United  States  or  either  branch  thereof,  or  to  impair  or 
destroy  the  regard  or  respect  of  all  or  any  of  the  good  people  of  the  United 
States  for  the  Congress  or  the  rightful  legislative  power  thereof,  or  to  excite  the 
odium  or  resentment  of  all  or  any  of  the  good  people  of  the  United  States  ag^nst 
Congress  and  the  laws  by  it  duly  and  constitutionally  enacted.  This  respond- 
ent further  says,  that  at  all  times  he  has,  in  his  official  acts  as  President,  recog- 
nized the  authority  of  the  several  Congresses  of  the  United  States  as  constituted 
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States. 

And  this  respondent,  further  answering,  says  that  he  has  from  time  to  time, 
under  his  conBtitntional  light  and  duty  as  President  of  the  United  States,  com- 
municated to  Congress  liia  views  and  opinions  in  regard  to  such  acts  or  resolu- 
tions  thereof  as,  being  submitted  to  him  aa  President  of  the  United  States  in 
pursuance  of  the  Constitution,  seemed  to  this  respondent  to  require  such  com- 
munications ;  and  he  has  from  time  to  time,  in  the  exercise  of  that  freedom  of 
speech  which  belongs  to  him  as  a  citizen  of  the  United  States,  and,  in  his  political 
relations  as  President  of  the  United  States  to  the  people  of  the  United  States,  is 
npon  fit  occasiuns  a  duty  of  the  highest  obligation,  expressed  to  his  fellow-citizens 
his  views  and  opinions  respecting  the  measures  and  proceediogs  of  Congress  ;  and 
that  in  such  addresses  to  bis  fellow-citizens  and  in  such  hid  communications  to 
Congress  he  has  expressed  his  views,  opinions,  and  judgment  of  and  concerning 
the  actual  constitution  of  the  two  houses  of  Congress  without  representation 
therein  of  certain  States  of  the  Union,  and  of  the  efTect  that  in  wisdom  and 
justice,  in  the  opinion  and  judgment  of  this  respondent.  Congress,  in  its  legisla- 
tion and  proceedings,  should  give  to  this  political  circumstance ;  and  whatsoever 
he  has  thus  communicated  to  Congress  or  addressed  to  his  fei  low -citizens  or  any 
assemblage  thereof,  this  respondent  says  was  and  is  within  and  according  to  his 
right  and  privilege  as  au  American  citizen  and  bis  right  and  duty  as  President 
of  the  United  States. 
j  And  this  respondent,  not  waiving  or  at  all  disparaging  bis  right  of  freedom  of 
'  opinion  and  of  freedom  of  speech,  as  hereinbefore  or  hereinafter  more  particularly 
set  forth,  but  claiming  and  insisting  upon  the  same,  further  answering  the  said 
tenth  article,  says  that  the  views  and  opinions  expressed  by  this  respondent  in 
his  said  addresees  to  the  assemblages  of  his  fellow-citizens,  as  in  said  article  or 
in  this  answer  thereto  mentioned,  are  not  and  were  not  intended  to  be  other  or 
different  from  those  expressed  by  him  in  bis  communications  to  Congress — that 
the  eleven  States  lately  in  insurrection  never  had  ceased  to  be  States  of  the  Union, 
and  that  they  were  then  entitled  to  representation  in  Congress  by  loyal  repre- 
sentatives and  senators  as  fully  as  the  other  States  of  the  Union,  and  that,  con- 
sequently, the  CoDgress,  as  then  constituted,  was  not,  in  fact,  a  Congress  of  all 
the  States,  but  a  Congress  of  only  a  part  of  the  States.  This  respondent, 
always  protesting  against  the  unauthorized  exclusion  therefrom  of  the  said  eleven 
States,  nevertheless  gave  his  assent  to  all  laws  passed  by  said  Congress  which 
did  not,  in  his  opinion  and  judgment,  violate  the  Constitution,  exercising  his 
constitutional  authority  of  returning  bills  to  said  Congress  with  his  objections 
when  they  appeared  to  him  to  be  nnconstitutionat  or  inexpedient. 

And,  further,  this  respondent  has  also  expressed  the  opinion,  both  in  his  com- 
munications to  Congress  and  in  his  addresses  to  the  people,  that  the  policy 
adopted  by  Congress  in  reference  to  the  States  lately  in  insurrection  did  not 
tend  to  peace,  harmony,  and  union,  but.  on  the  contrary,  did  tend  to  disunion 
and  the  permanent  disruption  of  the  States;  and  that  in  following  its  said 
policy,  laws  had  been  passed  by  Congress  in  violation  of  the  fundamental  prin- 
ciples of  the  government,  and  which  tended  to  consolidation  and  despotism  ; 
and,  such  being  his  deliberate  opinions,  he  would  have  felt  himself  unmindful 
of  the  high  duties  of  his  office  if  he  had  failed  to  express  tbem  in  his  communi- 
cations to  Congress,  or  in  his  addresses  to  the  people  when  called  upon  by  them 
to  express  his  opinions  on  matters  of  public  and  political  consideration. 

And  this  respondent,  further  answering  the  tenth  article,  says  that  he  has 
always  claimed  and  insisted,  and  now  claims  and  insists,  that  both  in  his  per- 
Honaf  and  private  eapacity  of  a  citizen  of  the  United  States,  and  in  the  political 
relations  of  the  President  of  the  United  Sutes  to  the  people  of  the  United 
States,  whose  servants  under  the  duties  and  responsibilities  of  the  Constitution 
of  tl)e  United  States,  the  President  of  the  United  States  is,  and  should  always 
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remain,  this  respondent  had  and  h^  the  fdl  right,  and  in  his  office  of  President 
of  the  United  States  is  held  to  the  high  duty  of  forming,  and,  on  fit  occasiona, 
expressing,  opinions  of  and  concerning  the  legislation  of  Congress,  proposed  or 
completed,  in  respect  of  its  wisdom,  expediency,  justice,  worthiness,  objects, 
purposes,  and  public  and  political  motives  and  tendencies  {  and  within  and  as  a 
part  of  Bach  right  and  duty  to  form,  and  on  fit  occasions  to  expreSH,  opinions 
of  and  concerning  the  public  character  and  conduct,  views,  purposes,  objects, 
motives,  and  tendencies  of  all  men  engaged        th     p  bl  s  well  in 

Congress  as  otherwise,  and  under  no  other      I  1  m  t      p       th      right  of 

freedom  of  opinion  and  of  freedom  of  speech  f       p        b  1  y      d  amena- 

bility for  the  actual  exercise  of  such  freedom    f    p  d  t      d  m    f  speech, 

than  attend  upon  sucb  rights  and  their  eserci  th    p    t    f    11    th  r  citizens 

of  the  United  States,  and  on  the  part  of  all  th       p  bl  t 

And  this  respondent,  farther  answering  said  te  th  t  cl ,,  saj  8  that  the  sev- 
eral occasions  on  which,  as  is  alleged  in  the  several  specifications  of  said  article, 
this  respondent  addressed  bis  fellow -citizens  on  subjects  of  public  and  political 
consideration,  were  not,  nor  was  any  one  of  them,  songht  or  planned  by  this 
respondent ;  bnt,  on  the  contrary,  each  of  said  occasions  arose  npon  the  exer- 
cise of  a  lawfal  and  accustomed  right  of  the  people  of  the  United  States  to 
call  upon  their  public  servants  and  express  to  them  their  opinions,  wishes,  and 
feelings  upon  mattrrs  of  public  and  political  consideration,  and  to  invite  from 
such,  their  public  servants,  an  expression  of  their  opinions,  views,  and  feelings 
on  matters  of  public  and  political  consideration;  and  this  respondent  claims  and 
insists  before  this  honorable  court,  and  before  all  the  people  of  the  United 
States,  that  of  or  concerning  this  his  right  of  freedom  of  opinion  and  of  free- 
dom of  speech,  and  this  his  exercise  of  snch  rights  on  all  matters  of  public  and 
political  consideration,  and  in  respect  of  all  pnblic  servants  or  persons  whatso- 
ever engaged  in  or  connected  therewith,  this  respondent,  as  a  citizen  or  as  Presi- 
d  nt  of  the  United  States,  is  not  subject  to  question,  inquisition,  impeachment, 
r  nculpation  in  any  form  or  manner  whatsoever. 

And  this  respondent  Bays  that  neither  the  said  tenth  article  nor  any  apecifica- 
t  on  thereof,  nor  any  allegation  therein  contained,  touches  or  relates  to  any  offi- 
c  al  act  or  doing  of  this  respondent  in  the  office  of  President  of  the  United 
States  or  n  the  discharge  of  any  of  its  constitntioual  or  legal  duties  or  responsi- 
b  1 1  es  but  said  article  and  the  specifications  and  allegations  thereof,  wholly 
and  in  every  part  thereof,  question  only  the  discretion  or  propriety  of  freedom 
ot  op  n  on  or  freedom  of  speech  as  exercised  by  this  respondent  as  a  citizen  of 
the  Un  ted  States  in  his  personal  right  and  capacity,  and  without  allegation  or 

putat  on  against'  this  respondent  of  the  violation  of  any  law  of  the  United 
Scales  touching  or  relating  to  freedon  of  speech  or  its  exercise  by  the  citizens 
of  the  United  States  or  by  this  respondent  as  one  of  the  said  citizens  or  other- 
wise (  and  he  denies  that,  by  reason  of  any  matter  in  said  article  or  its  specifi- 
cations alleged,  he  has  said  or  done  anything  indecent  or  unbecoming  in  the 
Cliief  Magistrate  of  the  United  States,  or  that  he  has  bronght  the  high  office  of 
the  President  of  the  United  States  into  contempt,  ridicule,  or  disgrace,  or  that 
be  has  committed  or  has  been  guilty  of  a- high  misdemeanor  in  ofiSce. 

ANSWBK  TO  ARTICLE  XI. 

And  in  answer  to  th«  eleventh  article,  this  respondent  denies  that  on  the  IStb 
day  of  August,  in  the  year  1866,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  be  did,  by  public  speech  or  otherwise,  declare  or  affirm,  in  eabstanc« 
or  at  ail,  that  the  thirty-ninth  Congress  of  the  United  States  was  not  a  Con- 
gress of  (be  United  States  authorized  by  the  Constitution  to  exercise  legisla- 
tive power  under  the  same,  or  that  he  did  then  and  there  declare  or  affirm  that 
the  said  thirty-ninth  Congress  was  a  Congress  of  only  part  of  the  States  in  any 
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Bense  or  meaning  olber  than  tbat  ten  States  of  the  Union  were  denied  repre- 
sentation therein  ;  or  that  be  made  any  or  either  of  the  declarations  or  afSmia- 
tions  m  this  behalf,  in  the  said  article  alleged,  as  denying  or  iutenHing  to  denj 
that  the  legislation  of  said  thirty-ninth  Congress  was  valid  or  obligatory  upon 
this  respondent,  except  so  far  as  this  respondeat  saw  fit  to  approve  the  same  ; 
and  as  to  the  allegation  in  said  article,  that  lie  did  thereby  intend  or  mean  to 
be  understood  that  the  said  Congress  had  not  power  to  propose  amendments  to 
the  Constitution,  this  respondent  says  that  in  sa'id  address  be  said  nothing  in 
rtference  to  the  subject  of  amendments  of  the  Constitution,  nor  was  tbo  ques- 
tion of  the  competency  of  the  said  Congress  to  propose  snch  amendments, 
without  the  participation  of  said  excluded  States,  at  toe  time  of  said  address, 
in  any  way  mentioned  or  considered  -or  referred  to  by  this  respondent,  nor  in 
what  he  did  say  had  he  any  intent  regarding  the  same,  and  he  denies  the  alle- 
gation so  made  to  the  contrary  thereof.  But  this  respondent,  in  further  answer 
t«,  and  in  respect  of,  the  said  allegations  of  the  said  eleventh  article  hereinbe- 
fore traversed  and  denied,  claims  and  insists  upon  his  personal  and  official 
right  of  freedom  of  opinion  and  freedom  of  speech,  and  his  doty  in  his  political 
relations  as  President  of  the  United  States  to  the  people  of  the  United  States 
in  the  esercise  of  such  flreedom  of  opinion  and  freedon  of  speech,  in  the  same 
manner,  form,  and  effect  as  be  has  in  this  behalf  stated  the  same  in  bis  answer 
to  the  said  tenth  article,  and  with  the  same  effect  as  if  he  here  repeated  the 
same ;  and  be  further  claims  and  insists,  as  in  said  answer  to  said  tenth  article 
he  has  claimed  and  insisted,  that  he  is  not  subject  to  question,  inquisition, 
impeachment,  or  inculpation,  in  any  form  or  manner,  of  or  concerning  such 
rights  of  freedom  of  opinion  or  freedom  speech  or  bis  said  alleged  exercise 
thereof. 

And  this  respondent  farther  denies  tbat  on  the  Slst  day  of  Febmary,  in  the 
year  1868,  or  at  any  other  time,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  in  pursuance  of  any  such  declaration  as  is  in  that  behalf  in  said 
eleventh  article  alleged,  or  otherwise,  be  did  unlawfully,  and  in  disregard  of 
the  requirement  of  the  Constitution  that  he  shonid  take  care  that  the  laws  should 
be  faithfully  executed,  attempt  to  prevent  the  execution  of  an  act  entitled  "  An 
act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  2,  1867,  by 
unlawfully  devising  or  contriving,  or  attempting  to  devise  or  contrive,  means  by 
which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  func- 
tions of  Secretary  for  the  Department  of  War ;  or  by  lawfully  devising  or 
contriving,  or  attempting  to  devise  or  contrive,  means  to  prevent  the  execution 
of  an  act  entitled  "  An  act  making  appropriations  for  the  support  of  the  army 
for  the  fiscal  year  ending  June  30.  1868,  and  for  other  purposes,"  approved 
March  2,  1867,  or  to  prevent  the  execution  of  an  act  eutiUod  "  An  act  to  pro- 
vide fur  the  mora  efficient  government  of  the  rebel  States,"  passed  March  2, 
1867. 

And  this  respondent,  farther  answering  the  said  eleventh  article,  says  that  he 
has,  in  bis  answer  to  the  first  article,  set  forth  in  detail  the  acts,  steps,  and  pro- 
ceedings done  and  taken  tiy  this  respondent  to  and  toward  or  in  the  matter  of 
the  suspension  or  removal  of  the  said  Edwin  M.  Stanton  in  or  from  tie  office  of 
Secretary  for  the  Department  of  War,  with  the  times,  modes,  circumstances, 
intents,  views,  purposes,  and  opinions  of  official  obligation  and  duty  under  and 
with  which  such  acts,  steps,  and  proceedings  were  done  and  taken;  and  he 
makes  answer  to  this  eleventh  article  of  the  matters  in  his  answer  to  the  first 
article,  peittuning  to  the  suspension  or  removal  of  said  Edwin  M.  Stanton,  to 
the  mue  intent  and  effect  as  it'  they  were  here  repeated  and  set  forth. 

And  this  deponent,  further  answering  the  said  elepeutb  article,  denies  that 
by  means  or  reason  of  anything  in  said  article  alleged,  this  respondent,  as  Pres- 
ident of  the  United  States,  did,  on  the  Slst  day  of  February,  1868,  or  at  any 
other  day  or  time,  commit,  or  that  he  was  guilty  of,  a  high  misdemeanor  in  office. 
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And  thie  respondent,  further  answering  tbe  said  eleventh  article,  eaye  that  the 
same  and  the  matters  therein  contained  do  not  charge  or  allege  the  commisBion 
of  any  act  whatever  by  thia  respondent,  in  his  office  of  President  of  the  United 
States,  nor  the  omiasion  hy  this  respondent  of  any  act  of  official  obligation  or 
duty  in  his  ofSce  of  President  of  the  United  States  ;  nor  does  the  said  article 
nor  the  matters  therein  contained  name,  designate,  describe,  or  define  any  act  or 
mode  or  form  of  attempt,  device,  contrivance,  or  means,  or  of  attempt  at  device, 
contrivance  or  meana,  whereby  this  respondent  can  know  or  understand  what 
act  or  mode  or  form  of  attempt,  device,  contrivance  or  means,  or  of  attempt  at 
device,  contrivance  or  means,  are  imputed  to  or  charged  against  this  respondent, 
in  his  office  of  President  of  the  United  States,  or  intended  so  to  be,  whereby 
this  respondent  can  more  fully  or  definitely  make  answer  nuhi  the  said  article 
than  he  hereby  does. 

^nd  this  respondent,  in  aubmitting  to  this  honorable  court  this  his  answer  to 
the  articles  of  impeachment  exhibited  against  him,  respectfully  reserves  leave 
to  amend  and  add  to  the  same  from  time  to  time,  as  may  become  necessary  or 
proper,  and  when  and  as  such  necessity  and  propriety  shall  appear, 

ANPEEW  JOHNSON. 

Henry  Stanbbry, 

E.  E.  CUBTTS, 

Thomas  A.  R,  Nelson, 
William  M,  Evarts, 
W.  S.  Groesbeik, 

Of  CouTuel. 


Meisage,  March  2,  1867. 
To  the  Senate  of  the  United  States  : 

I  have  carefully  examined  the  bill  to  regulate  the  tenure  of  certain  civil 
offices.  The  material  portion  of  the  bill  is  contained  in  the  first  section,  and  is 
of  the  effect  following,  namely  : 

That  every  person  holding  aaj  civil  ofBce  to  which  he  has  been  appointed  bj  and  with  the 
advice  and  consent  of  the  Senate,  and  everj'  person  who  shall  hereafter  be  appalnled  to  g,tij 
Huiib  ofii<;e,  and  shall  became  duly  qualified  to  act  therein,  is  and  shall  be  entitleii  to  hold 
such  office  until  a  successor  shall  have  been  appomted  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  duly  nuBlifiBiJ ;  and  tbut  the  Secretaries  of  Slate,  of  ihe  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  Oeoeral, 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  mouth  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

These  provisions  are  qualified  by  a  reservation  in  the  fourth  section,  "  that 
nothing  contained  in  the  hill  shall  he  construed  to  extend  the  term  of  any  office 
the  duration  of  which  ta  limited  by  law."  In  effect  the  bill  provides  that  the 
President  shall  not  remove  from  their  places  any  of  the  civil  officers  whose  terms 
of  service  are  not  limited  by  law  without  the  advice  and  consent  of  the  Seaatte 
of  the  United  States.  The  bill,  in  this  respect,  conflicts,  in  my  judgment,  with 
the  Oonstitution  of  the  United  States.  The  question,  as  GongreSB  is  well  aware, 
is  by  no  means  «  new  one.  That  the  power  of  removal  is  constitutionally  vested 
in  the  President  of  the  United  States  is  a  priociple  which  has  been  not  more 
distinctly  declared  by  judicial  authority  and  judicial  commentators  than  it  has 
been  uniformly  practiced  upon  by  thg  legislative  and  executive  departments  of 
the  government.  The  question  arose  in  the  House  of  Representatives- so  early 
as  the  16th  day  of  June,  1789,  on  the  bill  for  establishing  an  executive  depart- 
ment, denominated  "  The  Department  of  Foreign  Affairs."     The  first  clause  of 
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the  bill,  after  recapitulating  the  futictiona  of  that  officer,  and  definiDghie  duties, 
had  these  words  :  "  To  be  removable  from  office  by  the  President  of  the  Unitud 
States."  It  was  moved  to  strike  oat  these  words,  and  the  motion  was  soBtained 
with  great  ability  and  vigor.  It  was  insisted  that  the  PreeidenC  coald  not  coa- 
Btitntionally  exercise  the  power  of  removal  exclusive  of  the  Senate  ;  that  the 
Federalist  so  interpreted  the  Constitution  when  arguing  for  its  adoption  by  the 
several  States  ;  that  the  Constitution  had  nowhere  given  the  President  power  of 
removal,  either  expressly  or  by  strong  implication ;  but,  on  the  contrary,  had 
distinctly  provided  for  removals  IVom  office  by  impeachment  only.  A  construc- 
tion which  denied  thepower  of  removal  bythe  President  was  further  maintained 
by  argumeots  drawn  from  the  danger  of  the  abuse  of  the  power  ;  from  tbe  sup- 
posed tendency  of  an  exposure  of  public  officers  to  capricious  removal,  to  impair 
the  efficiency  of  the  civil  service  ;  from  tbe  alleged  injustice  and  hardship  of 
displacing  iacnrabents,  dependent  upon  their  official  stations,  without  sufficient 
consideration  ;  from  a  supposed  want  erf  responsibility  on  the  part  of  tbe  Presi- 
dent, and  from  an  imagined  defect  of  guarantees  against  a  vicious  President,  who 
might  incline  to  abuse  the  power. 

On  the  other  band,  an  «xcluBive  power  of  removal  by  the  President  was 
defended  as  a  true  exposition  of  the  text  of  the  Constitution.  It  was  maintained 
that  there  are  certain  causes  for  which  persons  ought  to  be  removed  from  office 
without  being  guilty  of  treason,  bribery,  or  malfeasance,  and  that  the  nature  of 
things  demands  that  it  should  be  so.  "  Suppose,"  it  waa  said,  "  a  man  becomes 
insane  by  the  visitation  of  God,  and  is  likely  to  ruin  our  affairs,  are  the  hands 
of  government  to  be  confined  from  warding  off  the  evil  ?  Suppose  a  person  in 
office  not  possessing  tbe  talents  he  was  judged  to  have  at  the  time  of  the  appoint- 
ment, is  the  error  not  to  he  corrected  1  Suppose  he  acquires  vicious  habits 
and  incurable  indolence,  or  totally  neglect -the  duties  of  bis  office,  which  shall 
work  mischief  to  tbe  public  welfare,  is  there  no  way  to  arrest  the  threatened 
danger  T  Suppose  he  become  odious  and  unpopular  by  reason  of  the  measures 
be  pursues — and  this  he  may  do  without  committing  any  positive  offence  against 
the  law — must  be  preserve  bis  office  in  despite  of  the  popular  will  1  Suppose  him 
grasping  for  bis  own  aggrandizement  and  the  elevation  of  -his  connections  by 
every  means  short  of  the  treason  defined  by  tbe  Coustilution,  hurrying  your 
affairs  to  the  precipice  of  destruction,  endangering  your  domestic  tranquillity, 
plundering  you  of  the  means  of  defence,  alienating  tlie  affections  of  your  allies, 
and  promoting  the  spirit  of  discord  ;  must  the  tardy,  tedious,  desultory  road 
by  way  of  impeachment  be  travelled  to  overtake  the  man  who,  barely  confining 
himself  within  the  letter  of  the  law,  is  employed  in  "  drawing  off  the  vital  prin- 
ciple of  tbe  government  ?"     Tbe  nature  of  things,  the  great  objects  of  society, 

.  the  express  objects  of  the  Constitution  itself,  require  that  this  thing  should  be 
otherwise.  To  unite  the  Senate  with  the  President  "  in  tbe  exercise  of  the 
power,"  it  was  said,  "  would  involve  us  "  in  the  most  serious  difficulty.  "  Sup- 
pose a  discovery  of  any  of  these  events  should  take  place  when  tbe  Senate  is 
not  in  session,  how  is  the  remedy  to  be  applied  t  The  evil  could  he  avoided  in 
no  other  way  than  by  the  Senate  sitting  always."  In  regard  to  the  danger  of 
tbe  power  being  abused  if  exercised  by  one  man,  it  was  said  "  that  the  danger 
is  as  great  with  respect  to  the  Senate,  who  are  assembled  from  various  parts  of 
the  continent,  with  different  impressions  and  opinions ;"  that  such  a  body  is  more 

'  likely  to  misuse  the  power  of  removal  than  the  man  whom  tbe  united  voice  of 
America  calls  to  the  presidential  chair.  As  the  nature  of  government  requires 
the  power  of  removal,  it  was  maintained  "  that  it  should  be  exercised  in  this 
way  by  the  band  capable  of  exerting  itself  with  effect,  and  the  power  must  be 
conferred  on  tbe  President  by  the  Constitution  as  the  executive  officer  of  the 
government."  Mr.  Madison,  whose  adverse  opinion  in  tbe  Federalist  had  been 
relied  upon  by  those  who  denied  the  exclusive  power,  now  participated  iu  the 
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debate.     He  declared  that  he  had  reviewed  hia  former  opiuions,  and  he  Pumraed 
up  the  whole  case  as  followB  ; 

The  Constitution  Btfirms  Ihst  tbe  executive  power  ia  vesled  in  the  President.  Are  there 
esceptions  to  this  proposition  t  Yes,  there  are.  The  ConetitntioQ  says  that  in  appoiutinR  to 
office  the  Senate  shall  be  associated  with  the  President,  unless  in  the  ease  of  inferior  officers, 
.when  the  law  shall  otherwise  direct.  Have  we  (that  i a,  Congress)  a  right  lo  extend  tliis 
eiception  T  I  believe  uot.  If  the  Constitntion  has  inveated  all  executiye  power  in  the  Presi- 
dent, I  return  to  assert  that  the  legislature  has  no  right  to  diminiBh  or  modify  hia  eiecutive 
authority.  The  question  now  resolves  ilaelf  int«  this:  is  there  power  of  displacing  an 
eiecutive  power  1  I  conceive  that  if  any  power  whatever  is  in  the  Executive  it  is  the  power 
of  appointing,  overseeing,  and  controlling  those  who  eiecute  tbe  laws.  If  the  Constitution 
'  -  •  not  qualified  the  power  of  the  President  in  appointing  to  offic?e  by  aBsociadng  the  Senate 
,  u;_  ;„   .!.„.  1 ,^_  vtould  it  not  be  clear  that  he  would  have  the  rleht  by  virtue  of 


;e  power  to  make  such  appointmentt     Should  we  beautbor: 
ntWc '■•■-     ■■■■- •--"  ■- '-"-■ 


with  him 

his  eiecl 

thatclause  in  the  Constitution — "tbe  executive  power  shall  be  vested  in 

unite  the  Senate  with  the  President  iu  the  appointment  to  offir^eT    I 

admitted  that  wo  sJiouId  not  be  authorized  U)  do  this.     I  think  it  may  bedisputed  whether  we 

have  a  right  lo  associate  them  in  removing  persons  from  office,  the  one  power  being  as  much 

of  an  executive  nature  as  the  other ;  and  the  first  is  authorized  by  being  excepted  out  of  the 

general  rale  established  bj  the  Constitution  in  these  words:  "  The  executive  power  shall  be 

veat^  in  tho  President." 

The  question  thus  ably  and  eshaostively  argued  was  decided  by  the  House 
of  Representatives,  by  a  vote  of  thirty-four  to  twenty,  iu  favor  of  the  principle 
that  the  executive  power  of  removal  is  vested  by  the  Constitution  in  the  Esec- 
utive,  and  in  the  Senate  by  the  casting  vote  of  the  Vice-President.  The  ques- 
tion has  often  been  raised  in  subsequent  times  of  high  excitement,  and  the 
practice  of  the  government  has  nevertheless  conformed  in  all  cases  to  the  decision 
thus  early  made. 

The  question  was  revived  during  the  administration  of  President  Jackson, 
who  made,  as  is  well  recollected,  a  very  large  number  of  removals,  which  were 
made  an  occasion  of  close  and  rigorous  scrntiny  and  remonstrance.  The  subject 
was  long  and  earnestly  debated  in  the  Senate,  and  the  early  construction  of  the 
Constitution  was  nevertheless  freely  accepted  as  binding  and  conclusive  upon 
Congress. 

fThe  question  came  before  the  Supreme  Court  of  the  United  States  in  Jan- 
iary,  1839,  ex  parte  Heenan.  It  was  declared  by  tbe  court  on  that  occasion 
that  the  power  of  removal  from  office  was  a  subject  much  disputed,  and  upon 
which  a  great  diversity  of  opinion  was  entertained  in  the  early  history  of  tbe 
government.  This  related,  however,  to  the  power  of  the  President  to  remove 
officers  appointed  with  the  concurrence  of  the  Senate,  and  the  great  question 
was  whether  the  removal  was  to  be  by  the  President  alone  or  with  tho  concur- 
rence of  tbe  Senate,  both  constituting  the  appointing  power.  No  one  denied 
tbe  power  of  tbe  Preaident  and  Senate  jointly  to  remove  where  the  tenure  of 
the  office  was  not  fixed  by  the  Constitution,  which  was  a  full  recognition  of  the 
principle  that  the  power  of  removal  was  incident  to  the  power  of  appointment ; 
but  it  was  very  early  adopted  as  a  practical  construction  of  the  Constitution  that 
this  power  was  vested  in  the  President  alone,  and  such  would  appear  to  have 
been  the  legislative  construction  of  tbe  Constitution,  for  in  the'organization  of 
tbe  three  great  Departments  of  State,  War,  and  Treasury,  in  1789.  provision 
was  made  for  the  appointment  of  a  subordinate  officer  by  the  head  of  the  depart- 
ment, who  should  have  charge  of  the  records,  books,  and  papers  appertaining  to 
the  office  when  the  head  of  the  department  should  be  removed  from  office  by 
the  President  of  the  United  States.  When  the  Navy  Department  was  estab- 
lished, in  the  year  1798,  provision  was  made  for  the  charge  and  custody  of  tbe 
books,  records,  and  documents  of  the  department  in  case  of  Vacancy  in  the 
o^ce  of  Secretary,  by  removal  or  otherwise.  It  is  not  here  said  "  by  removal 
of  the  President,"  as  is  done  with  respect  to  tbe  heads  of  the  other  depart- 
ments ;  yet  there  can  be  no  doubt  that  be  holds  his  oifice  with  the  same  tenure 
as  the  other  Secretaries,  and  is  removable  by  the  President.     The  change  q{ 
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phraseology  aroae  probably  from  its  having  become  the  settled  and  well-imdet- 
stood  construction  of  the  Constitution  that  the  power  of  removal  was  vested  in 
the  President  alone  in  euch  cases,  although  the  appointment  of  the  officer  is  by 
t^President  and  Senate.     (13  Peters,  page  139.) 

COar  moat  diatiiiguiahed  and  accepted  commentators  upon  the  Constitution 
concur  in  the  construction  thus  early  given  by  Congress,  and  thus  sanctioned 
by  the  Supreme  Court,  After  a  full  analysis  of  the  congressional  debate  to 
which  I  have  referred,  Mr.  Justice  Story  comes  to  this  conclusion : 

Afler  a  most  aQiaiat^d  discussiau,  the  vote  finally  taken  )□  the  House  of  Representatives 
was  Urinative  of  the  power  of  removal  in  the  Preaident  without  any  co-operation  of  the 
Senate  by  the  vote  of  34  members  against  20.  In  the  Senate  the  clause  in  the  bill  affirming 
the  powerwas  carried  by  the  casting  vole  of  the  Vice-President,  That  the  final  decision  of 
this  question  so  made  was  trreatly  iuSueuced  by  the  exalted  character  of  the  Preeideot  then 
in  office  was  asserted  at  the  time,  and  has  always  been  believed;  yet  the  doctrine  was 
opposed  as  wellos  supported  hy  the  highest  talent  aad  patriotism  of  the  country.  The  pub- 
lic have  acquiesced  in  this  decision,  and  it  constitutes  perhaps  the  most  extraordinary  case 
in  the  historf  of  the  goverrnnent  of  a  power  conferred  by  implication  on  the  Eiecutive  by 
the  assent  of  a  hare  majority  of  Congress  which  has  not  been  quealioned  on  many  other 


The  commentator  adds ; 

Nor  is  this  ^neral  acqniescenca  and  silence  without  a  satisfactory  explanation. 

Chancellor  Kent's  remarks  on  the  eulyect  are  as  follows  :  "On  the  first  organi- 
zation of  the  government  it  was  made  a  question  whether  the  power  of  removal 
in  case  of  officers  appointed  to  hold  at  pleasure  resided  nowhere  but  iu  the 
body  which  appointed,"  and,  of  course,  whether  the  consent  of  the  Senate  was 
not  requisite  to  remove.  This  was  the  construction  given  to  the  Constitution 
while  It  was  pending  for  ratification  before  the  State  conventions  by  the  author 
of  the  Federalist.  But  the  construction  which  was  given  to  the  Constitution 
by  Congress  after  great  consideration  and  discussion  was  different.  The  words 
of  the  act  (establishing  the  Treasury  Department)  are,  "  and  whenever  the  same 
shall  he  reidoved  from  office  by  the  President  of  the  United  States,  or  in  any 
case  of  vacancy  in  the  office,  the  assistant  shall  act."  This  amounted  to  a  legis- 
lative construction  of  the  Constitution,  and  it  has  ever  since  been  acquieseeel  iu 
and  acted  upon  as  a  decisive  authority  in  the  case. 

It  applies  equally  to  every  other  officer  of  ihe  government  appointed  by  the 
President  whose  terra  of  duratiou  is  not  specially  declared.  It  is  supported  by 
the  weighty  reason  that  the  subordinate  officers  in  the  executive  department 
ought  to  hold  at  the  pleasure  of  the  head  of  the  department,  because  he  is 
invested  generally  with  the  executive  authority,  and  the  participation  in  that 
authority  by  the  Senate  was  an  exception  to  a  general  principle,  and  ought  to 
be  taken  strictly.  The  President  is  tne  great  responsible  officer  for  the  execution 
of  the  law,  and  the  power  of  removal  was  incidental  to  that  duty,  and  might 
often  be  requisite  to  fulfil  it.  Thus  has  the  important  question  presented  by 
this  bill  been  settled,  in  the  language  of  the  lata  Daniel  Webster,  (who,  while 
dissenting  from  it,  admitted  that  it  was  settled,)  by  construction,  settled  by  the 

fractice  of  the -government,  and  settled  by  statute.  The  events  of  the  last  war 
irnished  a  practical  confirmation  of  the  wisdom  of  the  Constitution  as  it  has 
hitherto  been  maintained  in  mauy  of  its  parts,  including  that  which  is  now  tbe 
subject  of  consideration.  When  the  war  broke  out,  rebel  enemies,  traitors,  abet- 
tors, and  sympathizere  were  found  in  every  department  of  the  government,  aa 
well  in  the  civil  service  as  in  the  land  and  naval  military  service.  They  were 
found  in  Congress  and  among  the  keepers  of  the  Capitol,  in  foreign  miaaiona, 
in  each  ttad  all  of  the  executive  departments,  in  the  judicial  service,  in  the  Post 
Office,  and  among  the  agents  for  conducting  Indian  affairs,  and  upon  probable 
suspicion  they  were  promptly  displaced  hy  my  predecessor,  so  far  as  they  hSd 
their  offices  under  executive  authority,  and  their  duties  were  confided  to  new 
and  loyal  successors.    No  complamts  agaiuat  that  power  or  doubts  of  its  wisdom 
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were  entertained  in  any^quHrte^.  I  aincerely  trust  and  l>elieve  that  no  sflch  civil 
war  ia  likely  to  occur  again.  '  I  cannot  doubt,  however,  that  in  whatever  form 
and  on  whatever  occasion  sedition  .can  rise,  an  effort  to  hinder  or  embarrass  or 
defeat  the  legitimate  action  of  this  government,  whether  by  preventing  the  col- 
lection of  revenue  or  disturbing  the  public  peace,  or  separating  the  States,  or 
betraying  the  country  to  a  foreign  enemy,  the  power  of  removal  from  office  by 
the  Executive,  as  it  has  heretofore  existed  and  been  practiced,  will  be  found 
indispensable.  Under  these  circumstances,  as  a  depositary  of  Ihe  executive 
authority  of  the  nation,  I  do  not  feel  at  liberty  to  unite  with  Congress  in  reversing 
it  by  giving  my  approval  of  the  bill. 

At  the  early  day  when  the  question  waa  settled,  and,  indeed,  at  the  several 
periods  when  it  has  subsequently  been  agitated,  the  success  of  the  Constitution 
of  the  United  States,  as  a  new  and  peculiar  system  of  a  free  representative 
government,  was  held  doubtful  in  other  countries,  and  was  even  a  subject  of 
patriotic  apprehension  among  the  American  people  themselves.  A  trial  of  nearly 
eighty  years,  through  the  vicissitudes  of  foreign  conflicts  and  of  civil  war,  is 
confidently  regarded  as  having  extinguished  all  such  doubts  and  apprehensions 
for  the  future.  During  that  eighty  years  the  people  of  the  United  States  have 
enjoyed  a  measure  of  security,  peace,  prosperity,  and  happiness  never  surpassed 
by  any  nation.  It  cannot  be  doubted  that  the  triumphant  success  of  the  Con- 
Btitution  is  due  to  the  wonderful  wisdom  with  which  the  functions  of  government 
were  distributed  among  the  three  principal  departments — the  legislative,  the 
executive,  and  the  judicial — and  to  the  fidelity  with  which  each  has  confined 
itself  or  been  confined  by  the  general  voice  of  the  nation  within  its  peculiar  and 
proper  sphere. 

While  a  just,  proper,  and  watchful  jealousy  of  executive  power  constantly 
prevails,  as  it  ought  ever  to  prevail,  yet  it  is  equally  true  that  an  efficient 
Executive,  capable,  in  the  language  of  the  oath  prescribed  to  the  President,  of 
executing  the  laws  within  the  sphere  of  executive  aetion,  of  preserving,  pro- 
tecting, and  defending  the  Constitution  of  the  United  States,  is  an  indispensable 
security  for  tranquillity  at  home,  and  peace,  honor,  and  safety  abroad.  Govern- 
ments have  been  erected  in  many  countries  upon  our  model.  If  one  or  many 
of  them  have  thus  far  failed  in  fully  securing  to  their  people  the  benefits  which 
we  have  derived  from  our  system,  it  may  be  confidently  asserted  that  their 
misfortune'  has  resulted  from  their  unfortunate  failure  to  maintain  the  integrity 
of  each  of  the  three  great  departments  while  preserving  harmony  among  them  all. 

Having  at  an  early  period  accepted  the  Constitution  in  regard  to  the  executive 
office  in  the  sense  to  which  it  was  interpreted  with  the  concurrence  of  its 
founders,  I  have  found  no  snfQcient  grounds  in  the  arguments  now  opposed  to 
that  construction,  or  in  any  assumed  necessity  of  the  times,  for  changing  those 
opinions.  For  these  reasons  I  return  the  bill  to  the  Senate,  in  which  house  it 
originated,  for  the  further  consideration  of  Congress,  which  the  Gonstitution 
presoibeti.  Insomuch  as  the  sevH'o]  parts  of  the  bill  which  I  have  not  con- 
sidered are  matters  chiefly  of  detail,  and  are  based  altogether  upon  the  theory 
of  the  Constitution  from  which  I  am  obliged  to  dissent,  I  have  not  thought  it 
necessary  to  examine  them  with  a  view  to  make  them  an  occasion  of  distinct 
and  special  objections.  Experience,  I  think,  has  shown  that  it  is  the  easiest,  aa 
it  is  also  the  most  attractive,  of  studies  to  frame  constitutions  for  the  self-gov- 
ernment of  free  States  and  nations. 

But  I  think  experience  has  equally  shown  that  it  is  the  most  difficult  of  all 
political  labors  to  preserve  and  maintain  such  free  constitutions  of  aelf-govem- 
ment  when  once  happily  established.  I  know  no  other  way  in  which  they  can 
be  preserved  and  maintained,  except  by  a  constant  adherence  to  them  through 
the  various  vicissitudes  of  national  existence,  with  such  adaptations  as  may 
become  necessary,  always  to  be  effected,  however,  through  the  agencies  and  in  the 
forms  prescribed  in  the  original  constitutions  themselves.     Whenever  admiuia- 
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tration  fails,  or  Beeme  to  fail,  in  securing  any  of  the  great  eocls  for  which  repub- 
licaQ  government  is  established,  the  proper  course  seems  to  be  to  renew  the 
original  spirit  and  forme  of  the  Gonetitutioa  itself. 

ANDREW  JOHNSON. 
Washington,  March  2,  1867. 


Message  to  the  Senate,  December  12,  1867. 
To  the  Senate  of  the  United  States: 

Oq  the  12th  of  August  last  I  suspended  Mr.  Stanton  from  the  exercise  of  the 
office  of  Secretary  of  War,  and  on  the  same  day  designated  General  Grant  to 
act  ns  Secretary  of  War  ad  interim. 

The  following  are  copies  of  tljp  executive  orders : 

Executive  Mansion, 

Washington.  Augutt  12,  1867. 
Sir  :  Bj  virine  of  tLe  power  and  authority'  vested  in  sie,  as  Pregidetit,  by  the  Constitution 
&nd  the  laws  of  the  United  Sttitea,  jon  ure  liereby  suspended  from  a&ae  as  Secretary  of  War, 
and  will  cease  to  eierciee  any  and  all  fnnctionB  pertain  Log-  to  the  same. 

You  will  at  once  transfer  to  General  Ulysses  S.  Grant,  who  has  this  day  been  authorized 
and  empowered  to-  act  as  Secretary  of  War  ad  inttrim,  all  records,  books,  papers,  and  other 
public  property  now  in  your  cnslody  and  charge. 
Hon.  Edwin  M.  Stanton,  SecrUaryof  War. 

Executive  Mansion, 
Washington,  D.  C,  August  12,  1867. 
Sir  :  Hod.  Edwin  M.  Stanton  having  been  this  day  suspended  as  Secretary  of  War,  you 
are  hereby  authorized  and  empowered  to  act  as  Secretary  of  War  ad  interim,  and  will  at  once 
enldr  upon  the  discharge  of  the  duties  of  theoifice. 

The  Secretary  of  War  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers, 
and  other  public  property  now  in  his  custody  and  charge. 
Qenere!  Ulysses  H.  Grakt,  IVoihington,  D.  C. 

The  following  communication  was  received  from  Mr.  Stanton : 

War  Department, 

Waahlnglim  City,  August  12,  1867. 

8ni !  Tour  note  of  this  day  has  been  received,  informing  me  that  by  virtue  of  the  powers 
and  authority  vested  in  you  as  President,  by  the  Constituiiun  and  laws  of  the  United  Stales, 
I  am  suspended  from  office  as  Secretary  of  War,  and  wilt  cease  to  eiiercise  any  and  all 
functions  pertaiuiug  to  the  same :  and  also  directing  me  at  once  to  transfer  to  General 
Vlysseg  S.  Grant,  who  has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of 
War  ad  tnierim,  all  records,  books,  papers,  and  other  public  property  now  in  my  custody 
and  charge. 

Under  a  sense  of  public  duty  I  am  compelled  to  deny  your  right,  under  the  Constitution 
and  laws  of  the  United  Slates,  without  the  advice  and  consent  of  the  Senate,  and  without 
legal  cause,  to  suspend  me  from  the  office  of  Secretary  of  War,  or  the  exercise  of  any  or 
all  functions  pertaining  to  the  same,  or  without  such  advice  and  cousent  to  compel  lue  lo 
transfer  to  any  person  the  records,  books,  papers,  and  public  property  in  my  custody  as 
Secretary. 

But,  inasmuch  as  the  General  commaDding  the  armies  of  the  United  States  has  been 
appointed  ad  interim,  and  has  notified  me  that  he  has  accepted  (he  appointment,  1  have  no 
alternative  but  to  submit,  under  protest,  to  superior  force. 

To  the  President. 

The  suspension  has  not  been  revoked,  and  the  busmesa  of  the  War  Depart- 
ment  is  conducted  by  the  Secretary  ai  interim.  Prior  to  the  date  of  this  sua- 
pension  I  had  come  to  the  conclusion  that  the  time  had  arrived  when  it  was 
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proper  Mr.  Stanton  should  retire  from  my  cabinet.  The  mutual  confidence  and 
accord  which  should  exist  in  duch  a  relation  had  ceased.  I  suppose  that  Ur. 
Stanton  was  well  advised  that  his  continuance  in  tlie  cabinet  was  contrary  to 
my  wiahea,  for  I  had  repeatedly  given  htm  so  to  understand  by  every  mode 
short  of  an  express  request  that  he  should  resign.  Having  waited  full  time  for 
the  voluntary  action  of  Mr.  Stanton,  and  seeing  no  manifestation  on  hia  part  of 
an  intention  to  resign,  I  addressed  him  the  following  note  on  the  5th  of  August ; 

Sir  :  Public  considerations  of  a  high  cbaraeler  constrain  me  to  eay  that  your  reBignation 
as  Secretary  of  War  will  be  accepted. 

To  this  note  I  received  the  following  reply  : 

War  Department. 

iraahinglon,  August  5,  IS6T. 

Sir;  Your  noteof  thia  day  has  been  received,  stating  that  public  consideration b  of  a  high 
character  constrain  yon  to  say  that  my  resigcalion  as  Secretary  of  War  will  be  accepted. 

In  reply,  I  have  the  honor  to  say  that  public  cousi derations  of  a  high  cbaiacter,  which 
alone  have  induced  me  to  continue  at  the  head  of  this  department,  coiistraiu  me  uot  to  resign 
the  office  of  Seci'etary  of  War  before  the  next  meeting  of  Congress. 

EDWIN  M.  STANTON, 

Stctetaty  of  War. 

This  reply  of  Mr.  Stanton  was  not  merely  a  declination  of  compliance  with 
the  reqaest  for  his  resignation  ;  it  was  a  defiance,  and  something  more.  Mr. 
Stanton  does  not  content  himself  with  assuming  that  public  considerations  bear- 
ing upon  his  continuance  in  office  form  as  fully  a  rule  of  action  for  himself  as 
for  the  President,  and  that  npon  so  delicate  a  question  as  the  fitness  of  an  offi- 
cer for  continuance  in  hia  office,  the  officer  is  as  competent  and  impartial  to 
decide  as  his  superior,  who  is  responsible  for  bis  conduct ;  but  he  goes  further, 
and  plainly  intimates  what  he  means  by  "  public  considerations  of  a  high  char- 
acter ;"  aud  this  is  nothing  less  than  hie  loss  of  confidence  in  his  superior.  He 
says  that  these  public  considerations  have  "  alone  induced  me  to  continue  at  the 
head  of  this  department,"  and  that  they  "  eonstraitt  me  not  to  resign  the  office 
of  Secretary  of  War  before  the  next  meeting  of  Congress. " 

This  language  is  very  significant.  Mr.  Stanton  holds  the  position  unwil- 
lingly. He  continues  in  office  only  under  a  sense  of  high  public  duty.  He  is 
ready  to  leave  when  it  is  safe  to  leave,  and  as  the  danger  he  apprehends  from 
his  removal  then  will  not  exist  when  Congress  is  here,  he  is  constrained  to 
remain  dining  the  interim.  What,  then,  is  that  danger  which  can  only  be 
averted  by  the  presence  of  Mr.  Stanton  or  of  Congress  t  Mr.  Stanton  does  not 
say  that  "  public  considerations  of  a  high  character"  constrain  him  to  hold  on 
to  the  office  indefiuitelv.  He  does  not  say  that  no  one  other  than  himself  can 
at  any  time  be  found  to  take  his  place  and  perform  its  duties.  On  the  contrary, 
he  expresses  a  desire  to  leave  the  office  at  the  earliest  moment  consistent  with 
these  high  public  considerations.  He  says  in  effect  that  while  Congress  ie 
away  he  must  remain,  but  that  when  Congress  is  here  he  can  go.  In  other 
words,  he  has  lost  confidence  in  the  President,  He  is  unwilling  to  leave  the 
War  Department  in  bis  hands,  or  in  the  hands  of  any  one  the  President. may 
appoint  or  designate  to  perform  its  duties.  If  he  resigns,  the  President  may 
appoint  a  Secretary  of  War  that  Mr.  Stanton  does  not  approve.  Therefore, 
he  will  not  resign.  But  when  Congress  is  in  session  the  President  cannot 
appoint  a  Secretary  of  War  which  the  Senate  does  not  approve.  Consequently, 
wben  Congress  meets  Mr.  Stanton  is  ready  to  resign. 

Whatever  cogency  these  "  considerations  "  may  have  had  npon  Mr.  Stanton, 
whatever  right  he  may  have  had  to  entertain  such  considerations,  whatever 
propriety  there  might  be  in  the  expression  of  them  to  others,  one  thing  is  cer- 
tain :  it  was  official  misconduct,  to  say  the  least  of  it,  to  parade  them  before  his 
superior  officer.     Upon  the  receipt  of  this  extraordinary  note  I  only  delayed  the 
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Older  of  enspenBion  long  enougli  to  make  the  Decessary  arraQgementa  to  fill  tbe 
office.  If  this  were  tbe  ouly  cauee  for  his  suspecBion,  it  would  be  ample. 
Neceasarily  it  mast  uod  our  most  important  official  relations,  for  I  cannot  imagine 
a  degree  of  effrouttry  wbich  would  embolden  the  bead  of  a  department  to  take 
hiB  seat  at  the  council  table  in  the  Executive  Mansion  after  such  an  act.  Nor 
can  I  imagine  a  Fiesidentso  forgetful  of  the  proper  respect  and  dignity  which 
belong  to  hie  office  as  to  sabmit  to  Buch  intrusion.  I  will  not  do  Mr.  Stanton 
the  wrong  to  suppose  that  he  entertained  any  idea  of  offering  to  act  as  one  of 
my  constitutional  adviBeis  after  that  note  was  written.  There  was  an  interval 
of  a  week  between  that  date  and  the  order  of  suspension,  during  which  two 
cabinet  meetings  were  held.  Mr.  Stanton  did  not  present  himself  at  either,  nor 
was  be  eipected.     Ou  the  13th  of  August  Mr.  Stanton  was  notified  of  his  sus- 

Seneion,  and  that  General  Grant  had  been  authorized  to  take  charge  of  the 
epartment.  In  his  answer  to  tbis  notification,  of  the  same  date,  Mr.  Stanton 
expresses  himself  as  follows  : 

Under  a  geose  of  public  dut;  I  am  compelled  to  den;  your  right,  under  the  Conatitution 
and  JawH  of  the  United  States,  without  the  advice  and  conaent  of  the  Senate,  to  euepend  me 
tVom  (ifiice  as  Secr^tBr;  of  War,  or  the  exernlHe  of  any  or  all  Tunctious  pertaining  to  the  same, 
or  ffithont  sui^ti  advice  aa3  cunEtent  to  compel  me  to  transfer  to  any  person  thc'iecurds,  books, 
papers,  and  public  pioperty  in  my  c.tistocty  as  Secretary.  But  iaaamuch  as  the  General 
conimandiEK  the  afmieB  of  the  United  Slates  has  been  appointed  ad  »ntei-ijn,  and  has  notified 
me  that  be  has  accepted  the  appointment,  I  hare  no  alternative  but  to  Eubmit,  under  protest, 
to  superior  force. 

It  will  not  escape  attention  that  in  his  note  of  August  5  Mr.  Stanton  stated 
that  he  had  been  constrained  to  continue  in  the  office,  even  before  be  was  re- 
quested to  resign,  by  considerations  of  a  high  public  character.  In  this  note  of 
August  IS  a  new  and  different  sense  of  public  duty  compels  him  to  deny  the 
President's  right  to  suspeud  him  from  office  without  the  consent  of  the  Senate. 
This  last  is  the  public  duty  of  resisting  an  act  contrary  to  law,  and  he  charges 
tbe  President  with  violation  of  the  law  in  ordering  his  suspension. 

Mr.  Stanton  refers  generally  to  the  "  Constitution  and  laws  of  the  United 
States,"  and  says  that  a  sense  of  public  duty  "  under"  these  compels  him  to 
deny  the  right  of  the  President  to  suspend  him  from  office.  As  to  his  sense  of 
duty  under  the  Constitution,  that  will  be  considered  in  the  sequel.  Aa  to  bis 
Bease  of  duty  under  "  the  laws  of  the  United  States,"  be  certainly  cannot  refer  to 
the  law  which  creates  tbe  War  Department,  for  that  expressly  confers  upon  the 
President  the  unlimited  right  to  remove  the  head  of  the  department.  Tbe  only 
other  law  bearing  upon  the  question  is  the  tenure-of-office  act,  passed  by  Con- 
gress over  the  presidential  veto  March  2,  1867.  This  is  tbe  law  wbich,  under  a 
sense  of  public  duty,  Mr.  Stanton  volunteered  to  defend,  There  is  no  provision 
in  this  law  which  compels  any  officer  coming  within  its  provisions  to  remain  in 
office.  It  forbids  retnov&ls,  bat  not  resignations.  Mr.  Stanton  was  perfectly 
free  to  resign  at  any  moment,  either  upon  bis  own  motion  or  in  compliance  witn 
a  request  or  an  order.  It  was  a  matter  of  choice  or  of  taste.  There  was  nothing 
Gompulaory  in  the  nature  of  legal  obligation.  Nor  dues  he  put  his  action  upon 
that  imperative  ground.  He  says  he  acts  under  a  "  sense  of  public  duty,"  not 
of  legal  obligation,  compelling  him  to  bold  on,  and  leaving  him  no  choice.  The 
public  duty  which  is  upon  him  ^ises  from  the  respect  which  he  owes  to  the 
Constitution  and  the  laws,  violated  in  his  own  case.  He  is,  therefore,  compelled 
by  this  sense  of  public  duty  to  vindica^  violated  law  and  to  stand  as  its  champion. 

This  was  not  the  first  occasion  in  which  Mr.  Stanton,  in  discharge  of  a  pnblic 
duty,  was  called  upon  to  consider  the  piovisions  of  that  law.  That  tenure-of- 
office  law  did  not  pass  without  notice.  Like  other  acts,  it  was  sent  to  tbe  Presi- 
dent for  approval.  Ab  is  mycustom,!  submitted  its /sonsideration  to  my  cabinet 
for  their  advice  upon  the  question,  whether  I  should  approve  it  or  not.  It  was 
a  grave  question  of  constitutional  law,  in  which  I  would  of  course  rely  most 
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upon  the  opinion  of  the  Attorney  General  and  of  Mr.  Stanton,  who  had  once 
been  Attorney  General.  Every  member  of  my  cabinet  advised  roe  that  the  pro- 
poeed  law  was  tinconstitutional.  All  epoke  without  doubt  or  reservation,  hut 
Mr.  Stanton's  condemnation  of  the  law  was  the  most  elaborate  and  emphatic. 
He  referred  to  the  constitutional  provisions,  the  debates  in  Congress — espe'cially 
to  the  speech  of  Mr.  Buchanan,  when  a  senator — to  the  decisions  of  the  Supreme 
Court,  and  to  the  usage  from  the  beginning  of  the  government  through  every 
successive  administration,  all  concurring  to  establish  the  right  of  removal  as 
vested  by  the  Constitution  in  the  President.  To  all  these  be  added  the  weight 
of  his  own  deliberate  judgment,  and  advised  me  that  it  was  my  duty  to  defend 
the  power  of  the  President  from  usurpation  and  to  veto  the  law. 

I  do  not  know  when  a  sense  of  public  duty  is  more  imperative  upon  a  head 
of  department  than  upon  such  an  occasion  as  this.  He  acts  then  under  the 
gravest  obligations  of  law;  for  when  he  is  called  upon  by  the  President  for 
advice  it  is  the  Constitution  that  speaks  to  him.  All  his  other  duties  are  left 
by  the  Constitution  to  be  regulated  by  statute ;  but  this  duty  was  deemed  so 
momentous  that  it  is  imposed  by  the  Constitution  itself  After  all  this  I  was 
not  prepared  for  the  ground  taken  by  Mr,  Stanton  in  his  note  of  August  12,  I 
was  not  prepared  to  find  him  compelled,  hy  a  new  and  indefinite  sense  of  public 
duty  under  "  the  Conetitutiou,"  to  assume  the  vindication  of  a  law  which,  under 
the  solemn  obligations  of  public  duty,  imposed  by  the  Constitution  itself,  be 
advised  me  was  a  violation  of  that  Constitution.  I  make  great  allowance  for  a 
change  of  opinion,  but  such  a  change  as  this  hardly  falls  within  the  limits  of 
greatest  indulgence.  Where  our  opinions  take  the  shape  of  advice  and  influ- 
ence the  action  of  others,  the  utmost  stretch  uf  charity  will  scarcely  justify  ua 
in  repudiating  them  when  they  come  to  be  applied  to  ourselves. 

But  to  proceed  with  the  narrative.  I  was  so  much  struck  with  the  full  mas- 
tery of  the  question  manifested  by  Mr.  Stanton,  and  was  at  the  time  ao  fully 
occupied  with  the  preparation  of  another  veto  upon  the  pending  reconstruction 
act,  that  I  requested  him  to  prepare  the  veto-  upon  this  tenure -of.  office  hill. 
This  he  declined  on  the  ground  of  physical  disability  to  undergo,  at  the  time, 
the  labor  of  writing,  hut  stated  his  readiness  to  furnish  what  aid  might  be 
req^uired  in  the  preparation  of  materials  for  the  paper.  At  the  time  this  subject 
was  before  the  cabinet  it  seemed  to  he  taken  for  granted  that  as  to  those  mem- 
bers of  the  cabinet  who  bad  been  appointed  by  Mr.  Lincoln  their  tenure  of  office 
waa  not  fixed  by  the  provisions  of  thti  act.  I  do  not  remember  that  the  point 
was  distinctly  decided ;  hut  I  well  recollect  that  it  was  suggested  by  one  mem- 
ber of  the  cabinet  who  was  appointed  by  Mr.  Lincoln,  and  that  no  dissent  waa 
expressed. 

Whether  the  point  was  well  taken  or  not  did  not  seem  to  me  of  any  conse- 
quence, for  the  unanimous  expression  of  opinion  against  the  constitutionality 
and  policy  of  the  act  was  so  decided  that  I  felt  no  concern,  so  far  as  the  act 
had  reference  to  the  gentlemen  then  present,  that  I  would  be  embarrassed  in  the 
future.  The  bill  had  not  then  become  a  law.  The  limitation  upon  the  power 
of  removal  was  not  yet  imposed,  and  there  was  yet  time  to  make  any  changes. 
If  any  one  of  these  gentlemen  had  then  said  to  me  that  he  would  avail  himself 
of  the  provisions  of  that  bill  in  case  it  became  a  law,  I  should  not  have  hesi- 
tated a  moment  as  to  his  removal.  No  pledge  was  then  expressly  given  or 
required.  But  there  are  circumstances  when  to  give  an  express  pledge  is  not 
necessary,  and  when  to  require  it  is  an  imputation  of  possible  bad  faith.  I  felt 
that  if  these  gentlemen  came  within  the  purview  of  the  bill,  it  was,  as  to  them, 
a  dead  letter,  and  that  none  of  them  would  ever  take  refuge  under  its  provis- 
ions. I  now  pass  to  another  subject.  When,  on  the  15th  of  April,  1863,  the 
duties  of  the  presidential  office  devolved  upon  me.  I  found  a  full  cabinet  of 
seven  members,  all  of  them  selected  by  Mr.  Lincoln.  I  made  no  change.  On 
the  contrary,  I  shortly  afterward  ratified  a  change  determined  uponby  Mr,  Lin- 
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cola,  but  not  perfected  at  hia  deatt,  and  admitted  bie  appointee,  Mr.  Harlan,  ia 
iheplace  of  Mr.  Usher,  who  was  in  office  at  the  time. 

Tne  great  duty  of  the  time  was  to  re-eatabiieh  government,  law,  and  order  in 
the  inaurrectioDsry  States.  Congress  was  then  in  recess,  and  the  sudden  over- 
throw tif  the  rebellion  required  epeedy  action.  This  grave  subject  had  engaged 
the  attention  of  Mr  Lincoln  in  the  last  days  of  his  life,  and  the  plan  according 
to  which  it  was  to  be  managed  had  been  prepared  and  was  ready  for  adoption. 
A  leading  feature  of  that  pfiin  was  that  it  should  be  carried  out  by  the  executive 
authority,  for,  so  far  as  1  have  been  informed,  neither  Mr.  Lincoln  nor  any  mem- 
ber of  his  cabinet  doubted  his  authority  to  act  or  proposed  to  call  an  extra  ses- 
sion of  Congress  to  do  the  work.     The  first  basiness  transacted  in  cabinet  after 

1  became  President  was  this  unfinished  business  of  my  predecessor.  A  plan  or 
scheme  of  reconstruction  was  produced  which  had  been  prepared  for  Mr  Lin- 
coin  by  Mr.  Stanton,  his  Secretary  of  War,  It  was  approvpd,  and,  at  the 
earliest  moment  practicable,  was  applied  in  the  form  of  a  proclamation  to  the 
State  of  North  Carolina,  and  afterward  became  the  basis  of  action  in  turn  for 
the  other  States. 

Upon  the  examination  of  Mr.  Stanton  before  the  impeachment  committee  he 
was  asked  the  following  question  ; 

Did  Buy  one  of  the  cabinet  oipreas  a  doubt  of  the  power  of  the  executive  branch  of  the 
governoieut  to  leorganize  State  goTernmentB  wbiuh  had  been  in  rebellion  without  the  aid  ot 
Congresg  I 

He  answered  : 

None  whatever.  I  bad  mifaelf  entertainecl  no  <loubt  of  the  authority  of  the  President  to 
take  measures  for  the  oigaDisation  of  the  rebel  Stutea  oa  the  plan  proposed  during  the  vaca- 
tion of  Congress,  and  agreed  in  the  plan  specified  in  the  proclamation  !n  the  case  of  North 
Carolina- 
There  is,  perhaps,  no  act  of  my  administration  for  which  I  have  been  more 
denounced  than  this.  It  was  not  originated  by  me;  but  I  shrink  from  no 
responsibility  on  that  account,  for  the  plan  approved  itself  to  my  own  judgment, 
and  I  did  nothesitate  to  carry  it  into  execution.  Thus  far,  and  upon  this  vital 
policy,  there  was  perfect  accord  between  the  cabinet  and  myself,  and  I  saw  no 
necessity  for  a  change.  As  time  passed  on  there  was  developed  an  unfortunate 
difference  of  opinion  and  of  policy  between  Congress  and  the  President  upon 
this  aame  subject  and  upon  the  ultimate  basis  upon  which  the  reconstruction  of 
these  States  should  proceed,  especially  upon  the  question  of  negro  suffrage. 
Upon  this  point  three  members  of  the  cabinet  found  themselves  to  be  in  sym- 
pathy with  Congress.  They  remained  only  lone  enough  to  see  that  the  differ- 
ence of  policy  could  not  be  reconciled.  They  felt  that  they  should  remain  no 
longer,  and  a  high  sense  of  duty  and  propriety  constrained  them  to  resign  their 
positions.  We  parted  with  mutual  respect  for  the  sincerity  of  each  other  in 
opposite  opinions,  and  mutual  regret  that  the  difference  was  on  points  so  vital 
ae  to  require  a  severance  of  official  relations .  This  was  in  the  summer  of  1866. 
The  eoosequent  sessions  of  Congress  developed  new  complications  when  the 
suffrage  bill  for  the  District  of  Columbia  and  the  reconstruction  acta  of  March 

2  and  March  33,  1867,  all  passed  over  the  veto.  It  was  in  cabinet  consulta- 
tions upon  these  bills  that  a  difference  of  opinion  Upon  the  most  vital  points  was 
developed.  Upon  these  questions  there  was  perfect  accord  between  all  the  mem- 
bers of  the  cabinet  and  myself,  except  Mr,  Stanton.  He  stood  alone,  and  the 
difference  of  opinion  could  not  be  reconciled.  That  unity  of  opinion  which 
upon  great  questions  of  public  policy  or  administration  is  eo  essential  to  the 
Executive  was  gone. 

1  do  not  claim  that  the  head  of  a  department  should  have  no  other  opinions 
than  thoae  of  the  President.  He  has  the  same  right,  in  the  conscientious  dis- 
charge of  duty,  to  entertain  and  express  his  own  opinions  ae  has  the  President. 
What  I  do  claim  is  that  the  President  is  the  responsible  head  of  the  adminia- 
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tration,  and  when  the  opioiona  of  a  head  of  department  are  irreconcilably  , 
opposed  to  those  of  the  President  in  grave  mattei-a  of  policy  andadministralion 
there  is  but  one  result  which  can  solve  the  difScnlty,  and  that  is  a  severance  of 
the  official  relation.  This,  in  the  past  history  of  the  government,  has  always 
been  the  rule  ;  and  it  is  a  wise  one;  for  sneh  differences  of  opinion  among  its 
members  must  impair  the  efficiency  of  any  administration, 

I  have  now  referred  to  the  general  grounds  upon  which  the  withdrawal  of 
Mr.  Stanton  from  my  administration  seemed  to  me  to  be  proper  and  necessary ; 
but  I  cannot  omit  to  state  a  special  ground  which,  if  it  stood  alone,  would  vin- 
dicatemy  action. 

The  sanguinary  riot  which  occurred  in  the  city  of  New  Orleans  on  the  30th  of 
August,  1866,  justly  aroused  publiciadignation  and  public  inquiry,  not  only  as  to 
those  who  were  engaged  n  t  I  ut  as  to  those  who,  more  or  leas  remotely,  might  be 
held  to  responsibility  fo  t  ecu  nee  I  need  not  remind  the  Senate  of  the  effort 
made  to  fix  that  reapon  b  1  ty  on  the  President  The  charge  was  openly  made, 
and  again  and  again  re  t  ated  th  ough  all  the  laud,  that  the  President  waa 
warned  in  time  but  refus  d  to  n  ert    e 

By  telegrams  from  tl  e  1  eute  ant  ^o  emor  and  attorney  general  of  Louisiana, 
dated  the  27th  and  28th  f  A  u  t  I  was  advised  that  a  body  of  delegates, 
claiming  to  be  a  const  t  nal  on  ention,  were  about  to  assemble  in  New 
Orleans  ;  that  the  matt  waa  1  f  e  the  grand  jnry,  but  that  it  would  be  im- 
possible to  execute  civ  1  p  w  tl  ut  a  riot,  and  this  question  was  asked : 
"la  the  military  to  interfere  to  prevent  proceaa  of  court?"  This  question  was 
asked  at  a  time  when  the  civil  courts  were  in  the  full  exercise  of  their  authority, 
and  the  answer  sent  by.  telegraph,  on  the  same  2Sth  of  August,  was  thia : 

Tbe  militaiy  will  be  expected  to  ausluin,  tjot  to  interfere  witli  the  proceediugs  of  the 

On  the  same  28th  of  August  the  following  telegram  was  sent  to  Mr.  Stanton 
by  Major  General  Baird,  then    (owing  to  the  absence  of  General  Sheridan)  in 
command  of  the  military  at  New  Orleans  : 
Hun.  Edwin  M.  Stanton,  Secretarv  of  IVar: 

A  convention  ba«  been  called,  with  the  sanction  of  Governor  Wells,  to  meet  here  on  Mon- 
day. The  lieutenant  governor  and  citj  authorities  think  it  unlawful,^  and  propose  to  break 
it  up  by  arresting  the  delegates.  I  bave  given  uo  orders  on  the  subject,  but  have  warned 
the  parties  that  I  could  not  countenance  or  permit  such  action  without  iDstruetions  Co  thM 
effect  from  the  President.     Please  inatmcl  meat  once  bj  telegraph. 

The  28th  of  August  waa  on  Saturday.  The  nest  morning,  the  29th,  thia 
despatch  was  received  by  Mr.  Stanton,  at  his  residence  ia  thia  city.  He  took, 
no  action  upon  it,  and  neither  sent  instructions  to  General  Baird  himself  nor 
presented  it  to  me  for  auch  instructions.  On  the  next  day  (Monday  )  the  riot 
occurred.  I  never  aaw  this  despatch  from  General  Baird  until  some  ten  days  or 
two  weeks  after  the  riot,  when,  upon  my  call  for  all  the  despatches,  with  a  view 
to  their  publication,  Mr.  Stanton  sent  it  to  me.  These  facts  all  appear  in  the 
testimony  of  Mr.  Stanton  before  the  Jndiciary  Coiijmittee  in  the  impeachment 
investigation.  On  the  30th,  the  day  of  the  riot,  and  after  it  was  suppressed, 
General  Baird  wrote  to  Mr.  Stanton  a  long  letter,  from  which  I  make  the  fol- 
lowing extracts  : 

SiK :  I  have  the  honor  to  inform  yon  that  a  very  seriona  riot  occurred  here  to-day.  I  bad 
not  been  applied  to  by  the  cooveniJon  for  protection,  but  the  lieutenant  governor  and  tho 
mayor  had  freely  eonsulled  with  me,  and  I  was  ao  fully  convinced  that  it  was  so  strongly 
the  intent  of  the  city  authorities  to  preserve  the  peace,  in  order  to  prevent  military  interler- 
enco.  thati  did  not  regard  an  outbreak  as  a  thing  to  be  apprehended.  The  lieutenant  governor 
bad  assured  me  that  even  if  a  writ  of  arrest  was  issued  by  the  court,  the  sheriff  would  not 
attempt  to  serve  it  without  my  permission,  and  for  to-Cay  they  designed  to  suspend  il.  I 
enclose  herewith  copies  of  mj  correspondence  with  the  mayor,  and  of  a  despatcli  which  the 
lieutenant  governor  claims  to  have  received  from  the  President.  I  regret  that  no  reply  to  my 
despatch  to  you  of  Saturday  has  yet  reached  me.     General  Sheridan  is  still  absent  in  Tejaa. 
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The  deapatcli  of  General  Baird  of  the  28th  aaka  for  immediate  instructions, 
and  his  letter  of  the  30th,  after  detailing  tbe  terrible  riot  which  bad  just  hap- 
pened, ends  wish  the  expreasion  of  regret  that  the  inatructions  which  he  asked 
tor  were  not  sent.  It  is  not  the  fault  or  the  error  or  the  omission  of  the  Presi- 
dent that  this  militavy  commander  was  left  without  instructions;  bat  for  all 
omiBsions,  for  ail  errors,  for  all  failures  to  instruct,  when  inptruction  raighthave 
averted  this  calamity,  the  President  was  openly  and  persistently  held  respon- 
sible. Instantly,  without  waiting  for  proof,  the  delinquency  of  the  President  was 
heralded  in  every  form  of  utterance.  Mr.  Stanton  knew  then  that  the  President 
was  not  responsible  for  thia  delinquency.  The  exculpation  was  in  his  power, 
but  it  was  not  given  by  him  to  the  public,  and  only  to  the  Presideot  in  obedience 
to  a  requisition  for  all  the  despatches. 

No  one  regrets  more  than  myself  that  General  Baird's  request  was  not  brought 
to  my  notice.  It  is  clear,  from  his  despatch  and  letter,  that  if  the  Secretary  of 
War  had  given  him  proper  instructions  the  riot  which  arose  on  the  assembling 
of  the  convention  would  have  been  averted.  There  may  be  those  ready  to  say 
that  I  would  have  given  no  instructions,  even  if  the  despatch  had  reached  me 
in  time ;  but  all  must  admit  that  I  ought  to  have  had  the  opportunity. 

The  following  is  the  testimony  given  by  Mr.  Stanton  before  the  impeachment 
investigation  committee  as  to  the  despatch ; 

Q.  Eeferring  to  the  deapatcli  of  the  28th  of  Julj  by  General  B^rd.  I  ask  yon  whether 
tbat  deapatcb,  oa  its  receipt,  was  communicated  1 


_  whkli  General  Baird  proposed,  and  made  no  answer  to  the  despatch. 

Q.  1  see  it  Blat«d  that  this  was  received  at  ten  o'clock  and  twealy  minutea  p.  m.  Was 
that  the  hour  at  which  it  was  received  b;  you! 

'  A.  That  is  the  date  of  its  reception  in  the  telegraph  office  Saturday  night.  I  received  it 
on  8unday  forenoon,  at  my  residence;  a  copy  of  the  despatch  was  furnished  to  the  President 
several  days  afternarda,  along  with  all  the  other  despatches  and  commuoi cations  on  that  sub- 
ject, but  it  was  not  famished  by  me  before  that  time  ;  I  suppose  it  may  have  been  ton  or 
fifteen  days  aA«rwarda. 

Q.  The  President  himself  being  in  coirespondeuco  with  Chose  parties  apon  tbe  sante  snb 
ject,  would  it  not  have  been  proper  to  have  advised  Jiim  of  the  reception  of  that  despatch  ? 

A.  I  know  nothing  about  his  correspondence,  and  know  nothing  about  any  correapondenco 
except  this  one  despatch.  We  had  intelligence  of  tbe  riot  on  Thursday  morning.  The  riot 
had  taken  place  on  Monday- 
It  is  a  difficult  matter  to  define  all  the  relations  which  exists  between  the  heads 
of  department  and  the  President.  The  legal  relations  are  well  enough  defined. 
The  Constitution  places  these  officers  in  the  relation  of  his  advisers  when  he 
calls  upon  them  for  advice.  The  acts  of  Congress  go  further.  Take,  for  exam- 
ple, the  act  of  1789,  creating  the  War  Department.     It  provides  that — 

"There  shall  be  a  principal  officer  therein,  to  be  called  the  Secretary  for  the  Department 
of  War.  who  shall  perform  and  execute  such  duties  as  shall  from  time  to  time  be  enjoined  oB 
or  entrusted  to  him  hy  the  President  of  the  United  States;"  and  furtbormore,  "  the  said  prin- 
cipal officer  shall  conduct  the  business  of  tbe  said  department  in  suuh  manner  as  the  Presi- 
dent of  tbe  United  States  shall  from  time  to  time  order  and  inatrucl," 

Provision  is  also  made  for  the  appointment  of  an  inferior  officer  by  the  head 
of  the  department,  to  be  called  the  chief  clerk,  "  who,  whenever  said  principal 
officer  shall  be  removed  from  office  by  the  President  of  the  United  States,"  shall 
have  the  charge  and  custody  of  the  books,  records,  and  papers  of  the  depart- 

The  legal  relation  is  analogous  to  that  of  principal  agent.  It  is  the  President 
upon  whom  the  Constitution  devolves,  as  head  of  the  executive  department,  the 
duty  to  see  that  the  laws  are  faithfully  executed ;  but  as  he  cannot  execute  tbem 
in  person  he  is  allowed  to  select  his  agents,  and  is  made  responsible  for  their 
acte  within  just  limits.  So  complete  is  this  presumed  delegation  of  authority 
is  the  relation  of  a  head  of  department  to  the  President  that  the  Supreme  Court 
of  the  United  States  have  decided  that  an  order  made  by  a  bead  of  department 
ia  presumed  to  be  made  by  the  President  himself. 
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The  principal,  upnu  wliom  audi  respnnBihility  is  placed  for  t!ie  ncta  of  a  sub- 
ordinate, ougbt  to  be  left  as  free  aa  poaaiblo  in  the  matter  of  selection  and  of 
dismissal.  I'o  hold  liim  to  responsibility  for  an  officer  beyond  liis  control;  to 
leave  the  question  of  the  fitness  of  such  an  agent  to  bi;  decided  for  him  and  not 
by  him ;  to  allow  such  n  subordinate,  when  the  President,  moved  by  "  public 
considerations  of  a  high  character,"  requests  hia  resignation  to  assume  for  bim- 
aelf  an  equal  tight  to  act  upon  his  own  views  of  "public  cousideralioiis,"  and 
to  make  his  own  conclusions  paramount  to  those  of  the  President — to  allow  all 
this  is  to  reverse  the  jnst  oi-der  of  administration,  and  to  place  the  eubordinate 
above  the  superior. 

There  are,  however,  other  relations  between  the  President  and  a  liead  of 
department  beyond  titeae  defined  legal  relationa  which  neceaaarily  attend  tliem, 
though  not  expressed.  Chief  among  these  is  mutual  confidence.  This  relation 
is  so  delicate  that  it  is  .sometimes  hard  to  say  when  or  how  it  ceases.  A  single 
flagrant  act  may  end  it  at  once,  and  then  there  is  no  difficulty.  But  confidence 
may  be  just  aa  effectually  destroyed  by  a  series  of  causea  too  subtle  tor  demon- 
stration. As  it  is  a  plant  of  alow  growth,  so,  too,  it  may  be  slow  in  decay. 
Such  has  been  the  proceas  here.  I  will  not  pret«nd  to  say  what  acta  or  omis- 
sions have  broken  up  this  relation.  They  are  hardly  susceptible  of  statemeiit, 
and  still  less  of  formal  proof.  Nevertheless,  no  one  can  read  the  correspondence 
of  the  5th  of  August  without  being  convinced  that  this  relation  was  effectually 

ftnie  on  both  sides,  and  that,  while  the  President  was  unwilling  to  allow  Mr. 
tanton  to  remain  in  his  administration,  Mr.  Stanton  was  equally  unwiliing  lo 
allow  the  President  to  carry  on  his  administration  without  his  presence.  In 
the  great  debate  which  took  place  in  the  House  of  Ruproaentativea  in  1789,  on 
the  first  organization  of  the  principal  departments,  Mr.  Madison  apoke  aa  follows : 
It  ia  evidently  Che  intentinn  of  the  Conatitutiou  that  the  First  Magistrate  should  be 
responsible  tiir  the  execttlivo  deiiartraBOt.  So  far,  thai'olbrB,  as  wo  do  uoc  make  the  offioers 
who  are  to  aid  him  in  the  duties  of  that  depiirtmeot  reEpi>ii»ible  to  iiito,  hoisuotrespuuslbli: 
(o  the  couDtiT.  Af^ain,  is  there  no  danger  that  an  ufficer,  when  he  is  appuinlod  by  the  con- 
currenee  of  Cne  Senate,  and  his  friends  in  that  body,  may  choose  rathur  to  risk  his  establish- 
meut  on  the  favor  of  that  branch  than  rest  it  upon  Uio  dischar)^  of  ids  duties  to  the  satisfac- 
tion of  the  executive  branch,  which  is  couatitutionally  authorized  to  inspect  and  control  his 
condost!  And  if  it  should  happen  tliut  the  officers  connect  thciuselves  with  the  Senate, 
they  may  mutually  support  each  othsr,  and  for  want  of  efficacy  reduce  the  power  of  tliu 
President  to  a  mere  vapor,  in  which  ease  hia  reHponsibility  would  be  annihilnteil,  and  the 
expectation  of  it  is  unjust.  Theliigh  executive  oflicerg  joined  in  tabs!  with  the  Seuate  noahl 
lay  the  foundation  of  discord,  aud  cud  in  au  ussumptiou  of  the  executive  power,  ooly  to  be 
remuved  by  a  revolution  of  the  government. 

Mr.  .'Sedgwick,  in  the  same  debate,  referring  to  the  proposition  that  a  head  of 
department  should  only  be  removed  or  suspended  by  the  concurrence  of  the 
Senate,  uses  this  language  : 

But  if  proof  be  necessary,  what  is  then  Ihe  consequence'  Why,  in  nine  cases  out  of 
ten,  where  tlie  case  is  I'ory  clear  to  the  mind  of  the  Pi-esident  that  the  man  ought  tu  bo 
removed,  the  effect  cannot  be  produced  because  it  is  obsololely  impossible  Co  produce  the 
iiecessaiy  evidence.  Are  the  Senate  to  proceed  without  evidence  ?  come  {i^demcu  contend 
not.  Then  the  object  will  be  lost.  Shall  a  man,  under  those  clrcumstauees,  be  saddled  npon 
the  President,  who  has  been  aiipoiutcd  for  no  other  purpose  but  to  lud  the  President  in  per- 
I'urniing  rortain  duties  1  Shall  be  be  continued,  I  ask  again,  agaiuat  the  will  of  the  Presi- 
dent f  If  be  ia,  where  is  the  reaponsibility  7  Aro  j-on  to  look  for  it  in  the  President,  who  has 
po  control  over  the  offic^er,  no  power  to  remove  him  if  he  acts  unfeelingly  or  unfBithfnlly! 
Withont  yon  make  him  responsible  you  weaken  and  destroy  t!ie  strength  and  beauty  of  yout 
system.  What  is  tu  be  done  in  cases  wLii;U  can  only  he  known  front  a  long  acquaintance 
with  the  conduct  of  au  officer  T 

I  had  indulged  the  hope  that  upon  the  assembling  of  Congress  Mr.  Stanton 
would  have  ended  this  unpleasant  complication  according  to  the  intimation  given 
in  his  note  of  August  \S.  The  duty  which  I  have  felt  myself  called  upon  to 
perform  was  by  no  means  agreeable ;  but  I  feei  that  I  am  not  reaponsible  for  the 
controversy,  or  for  the  conaequonces. 


y  Google 


66  IMPEACHMENT    OP    THE    PEESIDENT. 

Unpleasant  as  this  necesBftry  change  in  my  cabinet  lias  lieen  to  me,  upon 
pereonftl  con  aide  ratio  us,  I  have  the  consoiation  to  be  assured  that,  ao  far  as  the 
public  interests  are  involved,  there  is  no  cause  for  regret.  Salutary  veforms 
have  been  introduced  by  the  Secretary  ad  interim,  and  great  reductions  of 
expenses  have  been  effected  under  hia  administration  of  its  War  Department, 
to  the  savin?  of  millions  to  the  treasury. 

ANKEEW  JOHSSOS. 

WASHl^GTO^,  Decemb^  12,  1S67. 


Exhibit  C. 


Addreis  to  the  President  hy  Hon.  Reverdy  Johnson,  August  18.  186G. 

Mr.  President  :  We  are  before  you  as  a  committee  of  the  N^ational  Union 
Convention,  which  met  in  Philadelphia,  on  Tuesday,  the  14th  instant,  charged 
with  the  duty  of  presenting  you  with  an  authentic  copy  of  its  proceedings. 

Before  placing  it  in  your  hands,  you  will  permit  ua  to  congratulate  you  that 
in  the  obiect  for  which  the  convention  was  called,  in  the  enthusiaam  with  which 
in  every  State  and  Territory  the  call  was  responded  to,  in  the  unbroken  har- 
mony of  its  deliberations,  in  the  unanimity  with  which  the  principles  it  has  de- 
clared were  adopted,  and  more  especially  in  the  patriotic  and  constitutional 
character  of  the  principlea  themselves,  we  are  confident  that  you  and  the 
country  will  find  gratifying  and  cheering  evidence  that  there  exists  among  the 
people  a  pnhlic  sentiment  which  renders  an  early  and  complete  restoration  of 
the  Union  as  established  by  the  Constitution  certain  and  ev  t  ble  Party 
faction.  Bi'eking  the  continuance  of  its  misrule,  may  momentarily  1  lay  t  but 
the  principlea  of  political  liberty,  for  which  onr  fathers  succe  af  lly  contended 
and  to  secure  which  they  adopted  the  Ooiistitution,  are  sogla  gly  c  ns  stent 
with  the  condition  in  which  the  country  has  been  placed  by  an  h  m  ule  tl  at 
it  will  not  be  permitted  a  much  longer  duration. 

We  wish,  Mr.  President,  you  could  have  witnessed  the  spint  of  concord  and 
brotherly  affection  which  animated  every  member  «f  the  convention.  Great  as 
your  confidence  has  ever  been  in  the  intelligence  and  patriotism  of  your  fellow- 
citizena,  in  their  deep  devotion  to  the  Union,  and  their  present  determination  to 
reinstate  and  maintain  it,  that  confidence  would  have  become  a  positive  convic- 
tion could  you  have  seen  and  heard  all  that  waa  done  and  said  upon  the  occa- 
sion. Every  heart  was  evidently  full  of  joy,  every  eye  beamed  with  patriotic 
animation  ;  despondency  gave  place  to  the  assurance  that,  our  late  dreadful  civil 
strife  ended,  the  blissful  reign  of  peace,  under  the  protection  not  of  arms,  but  of  the 
Constitution  and  laws,  would  have  away,  and  he  in  every  part  of  our  land  cheer- 
fully acknowledged  and  in  perfect  good  faith  obeyed.  You  would  not  have 
doubted  that  the  recurrence  of  dangerous  domestic  insurreciiona  in  the  future  is 
not  to  be  apprehended. 

If  you  could  have  seen  the  men  of  Masaachusetta  and  South  Carolina  coming 
into  the  convention  the  first  day  of  its  meeting,  hand  in  band,  amid  the  rap- 
turous applauae  of  the  whole  body,  awakened  by  heartfelt  gratification  at  the 
event,  filling  the  eyes  of  thouaanda  with  tears  of  joy,  which  they  neither  could 
nor  desired  to  repress,  you  would  have  felt  as  every  person  present  felt,  that 
the  time  had  arrived  when  all  sectional  or  other  perilous  dissensions  had  ceaaed, 
and'  that  nothing  should  be  heard  in  the  futnre  but  the  voice  of  harmony  pro- 
claiming devotion  to  a  common  country,  of  pride  in  being  bound  tngether  by  a 
common  Union,  existing  and  protected  by  forma  of  government  proved  by  expe- 
rience to  be  eminently  fitted  for  the  exigencies  of  either  war  or  peace; 

In  the  principles  aauouneed  by  the  convention  and  in    the    feeling    there 
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manifested,  we  have  every  assurance  that  harmony  thvonghout  our  entire  land 
will  soon  prevail.  We  know  that,  as  in  former  days,  as  was  eloc[uently  declared 
by  Webster,  the  nation's  most  gifted  slatesman,  Massachusetts  and  South  Caro- 
lina went  "shoulder  to  shoulder  throngh  the  Revolution,"  and  stood  hand  in 
hand  '  around  the  administration  of  Washington,  and  felt  his  own  great  arm 
lean  on  th<  in  for  support,"  ao  will  tliey  ogun,  with  hke  magnanimity,  devotion, 
and  power  stand  round  your  admiajstralion  and  cause  you  to  feel  that  you  may 
al'»o  lean  oti  them  for  support 

In  the  proceedings,  Mr.  Pn  sident  which  we  are  t^lace  in  your  hands,  you 
will  find  that  the  convention  pcitormed  the  grateful  duty  imposed  upon  them 
by  then  knowledge  of  your  "  devotion  to  the  Constitution  and  laws  and  interests 
of  your  country,"  se  illnafraled  by  your  entire  presidential  career,  of  declaring 
that  in  you  they  "recognize  a  Chief  Magistrate  worthy  of  the  nation  and  equal 
to  the  great  criaia  upon  which  your  lot  ia  cast;"  and  in  this  declaration  it  gives 
us  marked  pleasure  to  add,  we  are  confident  that  the  convention  has  but  spoken 
the  intelligent  and  patriotic  sentiment  of  the  country.  Ever  inaccessible  to  the 
low  influences  which  often  control  the  mere  partisan,  governed  alone  by  an 
honest  opuiion  of  constitutional  obligations  and  rights,  and  of  the  duty  of 
looking  solely  to  the  true  interests,  safety,  and  honor  of  the  uatioo,  such  a  class 
ia  incapable  of  resorting  to  any  bait  for  popularity  at  the  expense  of  the  public 

In  the  njeasures  which  you  have  adopted  for  the  i-estoration  of  the  Union 
the  convention  saw  only  a  continuance  of  the  policy  which  for  the  same  purpose 
was  inaugurated  by  your  immediate  predecessor.  In  his  re-election  by  the 
people,  after  that  policy  had  been  fully  indicated  and  had  been  made  one  of  tlie 
issues  of  the  contest,  those  of  his  political  friends  who  are  now  assailing  yon 
for  sternly  pursuing  it  are  foi^tful  or  regardless  of  the  opinions  which  their 
support  of  his  re-election  necesearily  involved.  Being  upon  the  same  ticket 
with  that  much  lamented  public  servant,  whose  foul  assassination  touched  the 
heart  of  the  civilized  world  with  grief  and  horror,  you  would  have  been  false 
to  obvious  duty  if  you  had  not  endeavored  to  carry  out  tbe  same  policy  ;  aiid, 
judging  now  by  the  oppoaite  one  which  Oougress  has  pursued,  its  wisdom  and 
patriotism  are  indicated  by  the  fact  that  that  of  Congress  has  but  continued  a 
broken  Union  by  keeping  b.'n  of  the  States  in  which  at  one  time  the  insurrection 
existed  (as  far  as  they  could  accomplish  it)  in  the  condition  of  subjugivted  prov- 
inces, denying  to  tliem  the  right  to  be  represented,  while  subjecting  their  people 
to  every  species  of  legislation,  including  that  of  taxation.  That  such  a  st;tte  of 
things  IS  at  war  with  the  very  genius  or'  our  government,  inconsistent  with  every 
idea  of  political  freedom,  and  most  perilous  to  the  peace  and  siifuty  of  the  coun- 
try, no  reflecting  man  can  fail  to  believe. 

We  hope,  air,  tliat  the  proceedings  of  the  convention  will  cause  you  to  adhere, 
if  possible,  with  even  gi-eater  firmness  to  the  courae  which  you  are  pursuing,  by 
satisfying  jou  that  the  people  are  with  you  and  that  the  wish  which  lies  nearest 
to  their  heart  is  that  a  perfect  restoraii  >n  of  our  Union  at  the  e  ti  lieit  moment 
be  attained,  and  a  conviction  that  the  result  can  only  be  aicompli  htd  bv  the 
measures  which  you  are  pursuing.  And  in  the  dischaige  of  the  duties  which 
these  impose  upon  you,  we,  as  did  eveiy  member  of  the  convention  ^gain  fjr 
ourselves  individually  tender  to  you  our  pioiound  respect  a  id  ass  iiani-e  of  oui 
cordial  and  sincere  support. 

With  a  reunited  Union,  with  no  foot  but  that  of  a  freeman  tr  adm^  or  per 
mitted  to  tread  our  soil,  with  a  nation's  faitli  pledged  foiever  to  a  st  ct  observ 
ance  of  al!  its  obligations,  with  kindness  and  fraternal  love  everywheie  prevail 
iiig.  the  desolations  of  war  will  soon  be  removed  its  saciifice^  of  life  sad  as 
they  have  been,  will,  with  Chriatian  resignation,  be  referred  to  a  providential 
purpose  of  fixing  our  beloved  country  ou  a  firm  and  enduring  basis,  which  will 
forever  place   our  liberty  and  happiness  beyond  the   reach    of  human  peril. 
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Then,  too,  and  forever,  will  our  government  eliallenge  the  odrnirntion  and  re- 
ceive the  respect  of  the  jiatioas  of  the  world,  and  he  in  no  danger  of  any  efforte 
to  impeach  our  honor. 

And  permit  me,  sir,  in  conclusion,  to  add,  that,  great  aa  your  solicitude  for  the 
restoration  of  our  domeatic  peace  and  your  labors  to  that  end,  you  have  also  a 
watchlul  eye  to  the  rights  of  the  nation,  and  that  any  attempt  by  an  assDmed 
or  actual  foreign  power  to  enforce  an  illegal  blockade  against  the  government  or 
citizens  of  thi!  United  States,  to  use  your  own  mild  but  expressive  wordr",  "  will 
be  disallowed."  In  this  determination  I  am  sure  you  will  receive  the  unanimous 
approval  of  your  fellow-citizene. 

Now,  sir,  as  the  chairman  of  this  committee,  and  in  behalf  of  the  convention, 
I  have  the  honor  to  present  you  with  an  authentic  copy  of  its  proceedings. 

The  Ohibf  Justice.  Senators,  you  have  heard  the  answer  submitted  by  the 
counsel  for  the  President  of  tlie  United  States.  Those  of  you  who  are  in  favor 
of  receiving  and  ordering  this  answer  to  be  fi!  1  w'll  say  aj  ''  i  d  tl  o  who 
are  of  the  contrary  opinion  will  say  "no."  fHav  ng  p  t  the  q  esl  o  ]  It  s 
HO  ordered;  the  auswer  is  received  and  will  I     hi  d 

Mr.  Manager  Boutwell.  Mr.  President  d  gen  1  m  n  of  tl  e  Sc  ate  n 
behalf  of  the  House  of  Representatives,  and  as  1  ect  d  by  tl  e  manage  s  I 
have  the  honor  to  request  of  the  honorable  "^e  ate  a  opy  of  tl  e  n  swer  filed 
by  Andrew  Johnson,  I'resident  of  the  Unite!  St  tes  to  tl  art  cl  i  of  mpeiU 
ment  presented  against  liim  by  the  House  of  ltepreseutKtiv(:B,  and  to  say  that 
it  is  tlie  expectation  of  the  managers  that  they  will  be  able  at  1  o'clock  to- 
morrow afternoon,  after  consultation  with  the  House,  lo  present  a  fit  replication 
to  the  answer  filed. 

Mr.  EvAHTS.  Mr.  Chief  Justice  and  Senators,  the  counsel  for  the  President 
think  it  proper,  unless  some  objection  should  now  be  made,  to  bring  to  the 
attention  of  the  honoiable  coart  the  matter  of  provision  for  the  allowance  of  the 
lime  for  preparation  for  the  trial  which  shall  be  accorded  to  the  President  and 
his  counsel  after  the  replication  of  the  House  of  Uepresuntatives  to  the  answer 
of  the  President  shall  have  been  submitted  to  this  court.  In  the  application 
which  was  made  on  the  13th  instant  for  time  for  the  preparation  and  submis- 
sion of  the  auswer.  aa  then  presented  to  the  court,  we  had  included  in  our  con- 
sideration of  that  time  for  which  we  so  asked,  the  expectation  and  intention  of 
carrying  on  with  nil  due  diligence  and  at  one  and  the  same  time  the  preparation 
■of  the  answer  and  tlie  preparation  for  the  trial.  The  action  of  the  court  and 
it8  detei'miuation  of  the  time  within  which  the  answer  should  properly  he  pre- 
sented has  obliged  us,  as  may  be  well  understood  by  this  court,  to  devote  our 
whole  time  and  thought  in  this  brief  interval  to  the  preparation  of  the  answer; 
and  we  have  had  no  time  to  consider  tlie  various  queslioua  of  law  and  of  fact 
and  of  evidence,  and  the  forms  and  means  of  the  production  of  the  same,  which 
rest  upon  the  responsibility  and  lie  within  the  duty  of  counsel  iu  all  matters  of 
forensic  and  judicial  coftsideration.  We,  therefore,  if  the  honorable  court  please, 
submit  now  a  request  that  the  President  and  his  counsel  may  be  allowed  the 
period  of  thirty  days  after  the  filing  of  the  replication  on  the  part  of  the  House 
of  Representatives  to  the  answer  of  the  President  for  preparation  foi'  tlie  trial 
and  before  it  shall  actually  proceed ;  and  I  beg  leave  to  send  to  the  Chief  Justice 
a  written  minute  of  tljat  proposition  signed  by  the  counsel. 

The  Chief  Justice.  It  is  not  for  the  present  in  order.  The  question  befoi-e 
the  Senate  is  the  motion  submitted  on  the  part  of  the  managers  of  the  impeach- 
ment that  the  House  of  Representatives  have  time  to  file  a  i-eplication. 

The  motion  of  the  managers  on  the  part  of  the  House  was  agreed  to. 

The  Chief  Justice.  The  chair  will  now  receive  an  application  on  the  part 
rf  the  counsel  for  the  President. 

Mr.  EvARTS.  I  BOW  beg  to  ask  for  tlie  action  of  this  honorable  court  upon 
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tlie  presentation  in  writing  of  a  requftst  for  thirty  days  after  the  filing  of  the 
i-eplication  for  the  deftmce  to  prepare  for  the  triai. 

The  Chief  JrsTiCE.  The  Secretary  will  report  the  order  asked  on  the  part 
of  tlie  counsel  for  the  President. 

The  Secretiiry  rend  as  followa  : 

To  the  Senate  of  the  United  States,  sittitig  as  a  Court  of  Impeachment  : 

And  DOW,  on  this  23d  day  of  March,  in  the  year  1868,  tlie  counsel  for  the 
President  of  the  United  States,  upon  reading  and  filing  his  answer  to  the  arti- 
cles of  impeaehment  exhibited  against  him,  respectfully  represent  to  this  honor- 
able court  that  nfter  the  replication  shall  have  been  filed  to  the  said  answer,  the 
dne  and  proper  preparation  of  and  for  the  trial  of  the  cause  will  require,  in  the 
opinion  and  judgment  of  such  counsel,  that  a  period  of  not  less  than  thirty  days 
should  be  allowed  to  the  President  of  the  United  States  and  his  counsel  for 
ench  preparation,  and  before  the  said  trial  should  proceed. 

HENRr  STANBERY, 
B.  R.  OURTIS, 
THOMAS  A.  R.  NEr,SOS. 
WILLIAM  ,M.  EVAETS, 
W.  S.  GROESBECK, 

Of  Counsel. 

Mr.  Howard.  Mr.  President,  if  it  be  in  order  I  will  now  move  that  that 
application  lie  upon  the  table  until  the  replication  of  the  House  of  Representa- 
tives shall  come  in*. 

Mr.  Manager  Bingham.  Mr.  President,  before  the  vote  is  taken  I  aak  leave 
to  state  that,  if  it  be  the  pleasure  of  the  Senate,  the  managers  on  the  part  of 
the  House  ai-e  ready  to  consider  this  application  now. 

The  Ohief  Justice.  Senators,  it  is  moved  by  the  senator  from  Michigan 
that  the  application  on  the  part  of  the  counsel  for  the  Preaideut  lie  upon  the 
table  until  the  replication  shall  be  filed. 

Mr.  HiiWARD.  I  withdraw  that  motion  for  the  moment  if  the  managcre  wish 
to  be  beard. 

The  CiiiKf  Justice.  The  senator  from  Michigan  with  h  iw  s  1ih  motion.  Do 
the  managers  wish  to  be  hvavd  ? 

Mr.  Manager  Logan.  Mr.  President  and  senators,  I  am  instructed  by  the 
■loanagerB  on  the  part  of  the  House  of  Representatives  to  resist  the  gianting  of 
this  application,  not  on  account  of  the  time  at  which  it  is  presented  but  for  the 
reason  that  it  does  not  contain  such  matter  as  in  onr  opinion  wdi  justify  the 
Senate  in  giving  further  time  for  prepai'atioii  on  the  ptrt  ot  the  lespondeat's 
counsel  for  the  trial  of  this  cause.  We  do  not  desire  to  force  this  trial  any 
more  rapidly  than  the  necessities  of  the  case  demand,  but  desne  that  such  rules 
as  have  heretofore  been  observed,  or  as  would  be  observed  m  a  court  at  law, 
may  be  adhewd  to  in  the  testing  of  the  sufficiency  of  this  application.  What 
reasons  are  given  in  the  application  here  presented  for  the  time  to  he  extended  ? 
None  more  than  that  counsel  shall  have  an  opportunity  to  prepare  themselveB 
for  oratorical  displays  before  this  august  body.  They  have  had  the  same 
opportunities  that  the  managers  on  the  part  of  the  House  of  Representatives 
bave  had  for  preparation.  They  can  and  will  have  the  same  duririg  the  whole 
progress  of  this  trial.  It  is  not  stated  that  any  witness  who  will  prove  any 
material  fact  is  not  present,  or  whose  presence  cannot  any  day  be  procured.  It 
is  not  stated  that  delay  is  necessary  for  the  procurement  of  records,  docu- 
ments, persons,  or  papers,  material  or  immaterial  in  this  case.  "Why,  then,  Mr. 
President,  grant  further  time  when  no  good  canse  under  the  rule  is  shown '! 
The  answer  herein  filed  admits  the  order  of  removal  of  the  Secretary  of  Wn' 
and  the  order  appointing  a  Secretary  ad  interim.     The  President  knew  what 
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the  law  was  when  these  orders  were  made,  and  knowing  it,  violated  it,  fur  which 
violation  wc  chnrge  liim  with  higli  misdemeanors  io  office.  In  the  many  trials 
we  have  reported  in  this  and  other  countries  this  application  lias  no  precedent. 

In  the  case  of  Judge  Chase  his  application  stated,  in  sabstance,  that  it  was 
not  in  Ills  power  to  obtain  information  respecting  facts  alleged  tigainsl  him  to 
have  taken  pince  in  Philadelphia  and  Richmond,  in  time  to  prepare  and  put  in 
his  answer  and  proceed  to  trial  before  the  6th  day  of  March  then  next  f"  Ho  whig ; 
and  further,  that  lie  could  not  get  his  witnesses  or  counsel  nor  prepare  his 
answer,  at  the  same  time  disclaiming  that  this  was  done  for  delay.  Thisappli- 
eation  was  sworn  to  by  the  respondent ;  he  was  given  time,  and  the  facts  show 
that  his  answer  was  filed  and  his  trial  bad,  and  be  acquitted  in  five  days'  less 
time  than  he  nwore  it  would  take  him  to  prepare  for  trial. 

In  Judge  Peck's  case  his  application  stated  his  diflScnlties  in  obtaining  wit- 
nesses, the  distance  they  lived  from  Washington,  the  time  it  would  rei:|«ire  them 
to  travi-l  from  St.  Louis  to  Washington,  the  necessity  for  copying  and  obtaining 
records  ;  that  four  years  had  elapsed  since  the  transpiring  of  the  acts  complained 
of  against  him.  This  application  was  also  sworn  Io.  If  the  learned  counsel 
remember  the  trial  of  Queen  Caroline  before  the  Parliament  of  Great  Britain, 
■when  time  was  granted  for  the  procurement  of  evidence  the  learned  attorney 
general  then  and  there  protested  against  the  granting  of  time  becoming  a  pre- 
cedent for  any  future  trial,  this  application  being  granted  merely  through 
courtesy  to  the  Queen,  when  witnesses  were  deemed  abaolutely  necessary  to 
protect,  if  possible,  her  reputation.  This  application  differs  in  form  and  sub- 
stance from  any  that  our  attention  has  been  directed  to,  made  by  the  counsel,, 
signed  by  themselves,  and  awom  to  by  no  one. 

Mr.  President,  the  rule  in  courts  of  law,  in  applications  for  a  continuance  of 
the  cause  or  the  extension  of  time,  is,  that  reasons  good  and  sufficient  must  be 
stated  ;  if  for  want  of  a  witness  or  witnesses,  you  must  give  the  name  or  nauies, 
the  residence,  and  what  you  expect  to  p«)ve  by  said  witness  or  witnesses,  and 
that  you  know  of  no  other  witnesses  present  by  whom  yon  can  prove  the  same 
facts,  and  also  that  you  have  used  due  diligence  to  procure  the  evidence.  This 
application  certainly  does  not  come  under  that  rule.  No  evidence  is  stated  that 
ifl  expected  to  be  produced.  Tho  name  of  no  witness  is  given  that  is  expected 
to  be  subposnaed.  No  distance  is  mentioned  that  must  be  travelled.  No  residence 
is  mentioned.  It  is  not  stated  that  any  attempt  has  been  made  to  obtain  any 
evidence  or  to  even  have  witnesses  subpranaed.  But,  sir,  for  what  ia  this  appli- 
cation made,  and  upon  what  is  it  based  ?  It  ia  based  upon  no  urgent  necessity 
for  time,  that  justice  may  be  done  in  the  premises,  but  merely  indicates  to  the 
Senate  that  time  is  desired  to  examine  authorities,  to  prepare  arguments,  and  for 
nought  else  can  we  discover  that  it  is  made. 

Sira,  we  insist,  as  managers  on  the  part  of  the  House  of  Representatives  and 
the  people,  that  no  more  time  shall  be  given  in  this  cuse  than  is  absolutely 
necessary  to  try  it ;  there  is  no  necessity  for  the  extension  for  counsel  to  pre- 
pare on  either  side  ;  none  for  the  procurement  of  witnesses,  as  none  has  been 
asked  on  that  ground.  If  time  be  given  on  this  application,  perhaps  when  issue 
is  joined  and  the  time  now  extended  elapses,  we  may  be  met  by  an  affidavit 
asking  more  time  for  the  procurement  of  witnesses  in  some  distant  part  of  the 
country.  In  my  judgment  time  should  not  be  granted  for  the  trial  of  the  Pres- 
ident of  the  United  States  on  any  different  application  from  that  required  to  give 
time  for  the  trial  of  the  poorest  and  humblest  citizen  in  the  land  ;  he  should  be 
tried  by  the  same  rules  and  held  amenable  to  the  same  laws  that  apply  to  any 
other  citizen.  Let  it  not  be  said  that  no  hai-m  may  come  to  the  coimtry  by 
postponement  of  ibis  cause.  If  we  are  correct  in  our  charges  against  him,  haiTn 
may  come  by  a  postponement. 

We  have  charged  him  with  intentionally  violatingthe  law  ;  we  have  charged 
him  with  obstructing  the  law.     Our  charges  are  of  such  a  character  as  show 
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him  to  be  a  dangerous  person  to  remain  the  Chief  Magistrate  of  the  n<aiion,  inas- 
much as  be,  instead  of  administering,  obstrucis  the  law.  It  is  said  that  time 
would  he  given  to  an  ordinary  criminal  to  prepare  liis  defence.  I  may  he  par- 
doned for  saying  that  we,  as  the  managers  on  the  part  of  the  Hiiuse  and  the 
country,  consider  the  President  a  criminal,  but  not  an  ordinary  one.  Wa  charge 
him  as  a  criminal,  and  are  bound  to  so  consider  him  until,  hy  the  verdict  of  his 
triers,  he  sliall  be  aci:[uittcd  of  all  the  articles  herein  presented.  The  learned 
counsel  for  the  reepondent  do  not  agree  with  ua  in,  this ;  nor  do  we  ask  the 
Senate  to  eo  adjudge  until  our  charges  are  made  good  by  competent  testimony. 
The  course  of  the  case  of  ordinary  criminals  who  commit  crimes  or  misdemean- 
ors is,  or  may  be,  different  from  the  course  in  this  case.  But.  sir,  oi-dinary 
criminals  are  either  arrested  Hud  put  under  bonds  or  imprisoned,  that  no  further 
violations  of  law  may  he  committed  hy  them  during  the  pendency  of  their  trial. 
But,  air.  in  this  case  the  President,  who  is  charged  with  violating  the  law,  has 
the  same  power  to  act  to-day  and  atill  trample  the  lawa  and  the  Constitution 
under  foot  that  he  had  the  day  we  charged  him  with  having  committed  these 
high  crimes  and  misdemeanors ;  hence  the  reasons  for  not  granting  time  in  this 
case  are  stronger  than  could  be  urged  in  the  case  of  an  ordinary  criminal. 

In  the  one  case  you  would  give  time  where  no  danger  might  arise  from  doing 
so ;  but  in  thia  case  danger  to  the  people  might  arise,  and  hence  the  same 
reasoning  does  not  operate  in  this  that  does  in  the  case  of  an  ordinary  criminal ; 
and  we  here  enter  our  protest  against  any  extension  of  the  time  whatever  in 
this  case.  What  we  desire  is  that  tlie  replication  of  the  managers  may  be  filed 
to-morrow  at  one  o'clock,  and  then  we  may  be  permitted  to  state  our  case  to 
the  Senate  acting  as  a  court  of  impeachment,  and  that  we  may  follow  it  up  with 
the  evidence,  and  that  the  counsel  for  the  respondent  may  then  state  their 
defence  and  produce  their  evidence,  and  that  on  the  issue  thus  made  the  court 
may  decide  as  to  the  guilt  or  innocence  of  the  party  accused. 

This  is  what  we  ask,  and  this  is  what  we  have  a  tight  to  expect.  I  presume 
no  man  will  doubt  that  if  an  application  of  this  kind  were  made  to  a  court  at 
law,  the  inquiry  would  be  :  "  Have  you  issued  your  subpcenaa  ;  have  yon  at- 
tempted to  get  your  witnesses ;  have  you  attempted  to  make  any  preparation  to 
try  the  cause?"  And  if  the  couusel  would  answer  that  they  had  made  no  pre- 
paration whatever ;  that  they  had  issued  no  subpcunaa ;  had  made  no  attempt  to 
procure  witnesses  (ir  get  ready  for  the  trial  of  the  cause,  hut  merely  desired 
time  for  thought  and  reflection,  the  application  would  certainly  be  denied.  And 
againat  the  granting  of  this,  not  made  upon  t!io  oath  of  any  person,  not  signed 
by  the  President,  and  merely  intended  for  the  benefit  of  counsel,  we,  the  mana- 
gers, in  the  name  of  the  House  of  Representatives  and  the  whole  people  of  this 
republic,  do  moat  aolemnly  protest. 

Mr.  EvARTH.  Mr,  Preaident,  I  may  be  allowed  very  briefly  to  call  the  at- 
tention of  ihis  honorable  court  to  the  attitude  of  the  cause  before  them,  as  we 
conceive  it  to  be.  Other  courts,  except  such  as  are  called  for  a  special  trial 
upon  a  special  and  limited  authority,  have  established  regulations  guarding  the 
rights  of  defendants,  either  in  civil  or  in  criminal  prosecutions,  with  establiahed 
terms  of  court  and  well  recognized  and  undyratood  habits  of  the  conduct  of 
judicial  business.  In  our  estimate  of  the  course  of  thia  proceeding  before  this 
honorable  court  we  have  not  yet  arrived  at  a  time  when  it  was  the  duty  of  couu- 
sel or  was  at  the  charge  of  the  accused  to  know  or  consider  what  the  issues 
were  upon  which  he  was  to  prepare  on  his  side  or  expect  on  the  other  the  pro- 
duction of  proof.  Beyond  that,  we  fee!  no  occasion  to  present  hy  affidavit  to 
thia  honorable  court  a  matter  so  completely  within  its  cogniaance  that  our  time 
to  plead  was  fixed  so  as  to  off'er  us  but  eight  working  days  for  that  duty  of 
counsel. 

Obedient  to  the  orders  of  the  court,  observant,  as  we  propose  at  all  times  to 
be,  of  that  public  necessity  and  duty  which  require  on  the  part  of  the  President 
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of  the  United  Statea  and  his  counsel,  not  less  than  ou  the  part  of  tlie  House  of 
Kcpresentatives  and  its  managers,  that  diligence  should  be  used,  and  that  we 
Lie  counsel  should  be  withdrawn  fiom-all  other  professional  or  personal  avoca- 
tions, we  yet  cannot  recognize  in  (he  presence  of  this  court  that  tliat  is  an  an- 
swer to  an  application  for  reasonable  time  to  coneider  and  prepare,  to  snbpcena 
and  produce,,  in  all  things  to  arrange  and  in  all  things  to  be  ready,  for  the  actual 
procedure  of  the  trial.  Nor,  with  great  respect  to  the  honorable  managers  in 
this  great  procedure,  do  wo  esteem  it  a  sufficient  auawer  to  our  desire  to  be  re- 
lieved from  undue  [U'eaBore  of  haste  upon  our  part  that  equal  pressure  of  haste 
may  have  been  used  on  the  other.  AVe  do  not  so  underaland  the  question  of 
the  just  and  orderly  protection  of  public  interests  as  that  this  compensation  for 
haste  required  from  the  defendant  may  be  demanded  by  equal  haste  being  neces- 
sary on  the  part  of  the  prosecution. 

But,  beyond  this,  the  honorable  managers  give  us  more  professional  credit 
tlian  we  are  entitled  to  when  they  assume  to  say  that  our  standard  of  our 
duty  and  oar  means  and  our  needs  for  properly'  performing  it  are  neces- 
aarily  to  be  measured  by  theirs.  Nor  do  they  sufficicnlly  attend,  as  I  say 
with  great  respect,  to  the  position  of  the  accused  and  his  counsel  i»  reference  to 
the  preparation  of  a  defence  with  that  which  is  occupied  by  the  managers  and 
by  the  House  of  Representatives  in  reference  to  the  explorations  and  the  pro- 
vision and  the  preparation  of  the  acciisation  and  of  its  evidence;  for  during  a 
very  considerable  peiiod,  with  the  coercive  power  of  aiimnioning  witnesses  and 
^  calling  for  papers  which  rightfully  belongs  to  the  House  of  Kepresentatives,  all 
this  matter  npon  the  one  side  and  the  other,  to  a  certain  extend  may  have  been 
actually  explored  by  them,  and,  as  is  known,  to  a  very  great  extent,  certainly 
has  been. 

Now  if  this  honorable  court  will  give  the  connsel  for  the  President  of  the 
United  States  due  respect  in  regard  to  the  position  in  which  we  present  our- 
selves, due  respect  to  our  statement,  it  will  understand  that  up  to  this  time  the 
consideration  of  the  degree  and  measure,  of  the  means  and  occasions,  for  proof 
has  not  yet  possibly  received  our  practical  and  responsible  attention,  and  that 
within  the  limits  of  this  accusation,  unless  it  shall  be  narrowed  more  than  we 
expect  by  the  replication  to  he  filed,  there  may  be,  there  must  be,  a  very  con- 
siderable range  of  subjects  and  a  very  considerable  variety  of  practical  consid- 
erations that  will  need  to  come  under  the  responsible  judgment  and  for  the 
responsible  action  of  counsel. 

It  would  seem  to  me  that  we  are  placed  thus  far  in  tlie  altitude  of  a  defend- 
ant in  a  civil  or  in  a  public  prosecution  who  upon  the  issue  joined  desires  tiipe 
to  prepare  for  trial.  The  ordinary  course  in  such  a  case  is  that  as  matter  of 
right,  as  matter  of  absolute  and  universal  custom,  one  is  not  tequired  or  ex- 
pected to  give  any  cause  of  actual  obstruction  and  difficulty  in  reference  to 
a  continuance  to  what  is  the  term  of  the  court,  doubtless  in  moet  cases  to 
occur  within  a  brief  period  after  the  issue  is  joinjed.  This  court  having  no  such 
arrangement,  and  no  such  possible  arrangement  of  its  affairs  in  advance,  we  are 
obliged  at  each  stage  of  regular  proceeding  to  ask  your  attention  as  to  wliaf  you 
will  provide  and  consider  in  the  particular  ease  is,  according  to  the  general  nature 
of  the  procedure  and  the  understood  attitude  of  both  parties  to  it,  a  just  and  rea- 
sonable proposition  to  be  made  by  us  as  to  the  time  that  should  be  allowed  for 
the  preparation  in  all  respects  for  this  trial  after  the  issue  shall  have  been  joined. 
We  do  not  ask  any  more  time  than  in  the  interest  of  justice  and  duty  under  the 
actual  circumstances  of  this  case  should  be  given  to  the  poorest  man  in  the  country. 
The  measure  of  justice  and  of  duty  has  no  respect  whatever  to  poverty  or  sta- 
tion. The  actual  nature  of  the  proceeding,  the  actual  circumstances  of  the 
case  are  to  furnish  the  rule  for  the  exercise  of  whatever  fails  within  the  discre- 
tion of  the  court.  If  during  the  trial,  on  the  part  of  the  managers,  it  should 
appear  that,  by  accident  or  by  any  other  just  excuse,  the  attendance  of  a  proper 
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witness  on  their  part  was  required,  it  would  be  the  Snty  of  this  court,  in  the 
administration  of  justice,  to  hUow  prcfper  time  and  delay  for  the  production  of 
the  witness.  And  so,  upou  our  part,  if,  foreseen  or  unforeseen,  such  an  occasion 
should  arise,  it  would  be  a  necueaar)'  duty  of  the  court  to  take  it  into  considera- 
tion and  provide  for  it  as  the  occasion  arose.  The  proposition  that  we  now 
make  to  the  court,  and,  unless  there  is  to  be  a  departure  from  the  general  habit 
of  all  coTirts  in  such  a  predictment  of  a  procedure,  what  we  CKpeci  their  action 
according  to  and  upon  is  this  :  that  after  issue  joined  wc  should  have  a  reason- 
able time  befc)re  we  aliouJd  he  considered  as  bound  to  be  in  the  condition  of 
prepavation  for  the  proceedings  in  the  cause. 

Mr.  Manager  Wilson.  Mr.  President  and  Senators,  the  managers  on  the  part 
of  the  House  of  Kepresentatives  have  determined,  so  far  as  may  lie  in  their 
power,  that  this  case  shall  not  be  taken  out  of  the  line  of  the  ptecedents;  there- 
fore it  is  that  we  will  resist  all  applications  for  unreasonable  delay.  The  counsel 
for  the  respondent  who  has  just  taken  his  seat  might  well,  in  view  of  the 
remarks  which  he  submitted,  have  waited  until  issue  joined  before  presenting 
this  motion  ;  but  it  is  here,  and  we  are  prepared  here  and  now  to  take  the  motion 
as  we  find  it,  and  deal  with  it  as  its  form  and  merit  of  substance  require. 

It  will  be  remembered  that  the  first  step  taken  by  the  counsel  for  the  re- 
spondent on  the  13th  instant  was  in  violation  of  the  precedent  established  by  the 
cases  which  have  been  tried  by  the  Senate  of  the  United  States.  Looking  into 
the  case  of  Judge  Chasef  we  find  that  on  the  return  day  of  the  summons  he  ap- 
peared and  made  application  for  time  to  answer ;  but  he  did  not  stop  at  this  ;  he 
coupled  with  his  motion  for  time  to  answer  a  request  for  time  to  prepare  for  his 
trial.  He  supported  his  application  by  his  solemn  affidavit,  stating  that  he  could 
not  possibly  prepare  his  case  for  trial  before  the  5th  day  of  the  succeeding 
March,  and  therefore  he  asked  an  allowance  of  time  for  preparation  for  trial 
until  tlie  commencement  of  tlie  uext  session  of  Congress,  as  the  then  session 
would  e.xpire  cm  the  4th  day  of  that  month. 

In  his  application  lie  discloses  the  necessities  inducing  his  request,  among 
which  were  the  distances  lying  between  the  capital  and  the  plaees  wliere  he  was 
to  ascertain  the  facts  and  circumstances  necessary  for  his  defence,  and  to  find 
the  witnesses  to  support  it.  After  due  iwnsideration  the  Senate  overruled  his 
application,  and  required  him  to  answer  on  the  4th  day  of  the  succeeding 
February,  thus  allowing  him,  both  for  answer  and  preparation,  thirty  days 
instead  of  eleven  months,  as  prayed  for  in  his  motion.  Andjwhat  was  the 
result  in  that  ease  t  Why,  that  on  the  lat  day  of  March  succeeding,  four  days 
before  the  time  which  he  stated  in  his  affidavit  would  he  required  for  him  to 
prepare  for  trial,  the  cause  had  been  tried  ou  such  perfect  prepai-ation  that  it 
resulted  in  the  acquittal  of  the  respondent.  The  Senate  judged  better  than  he 
of  the  difficulties  of  his  case  and  of  the  time  required  to  overcome  them.  So 
in  the  case  of  Judge  Peck,  when  he  appeared  on  the  return  day  of  the  writ,  it 
having  been  served  on  him  but  three  days  prior  to  the  return,  he  made  his  joint 
appBEIition  for  time  to  answer  and  time  to  prepare  for  trial,  and  supported  it  by 
his  Sojenjn  affidavit.  He  was  granted  the  time  he  desired  to  prepare  his  answer. 
when,  by  an  adjoiirnment  of  Congress,  his  case  went  over  for  trial  until  the 
next  session. 

But  we  have  had  no  such  course  pursued  in  this  case.  On  the  return  day  of 
the  summons,  notwithstanding  the  rule  of  the  Senate  reE[uired  on  that  day  and 
at  that  time  the  filing  of  tlie  answer,  we  were  met  first  with  an  application  for 
forty  days'  leave  in  which  to  prepare  an  answer.  The  honorable  Senate  allowed 
ten  days ;  and  now,  at  the  expiration  of  that  time,  we  find  a  most  elaborate 
answer  presented  by  the  counsel  for  the  respondent ;  and  in  it  is  emlwdied  the 
strongest  argument  againstany  delay  in  this  case  that  has  come  from  any  source 
or  is  known  to  any  person  ;  and  that  is, that  the  respondent,  by  his  answer,  affirm* 
as  lying  within  his  rightful  powers  under  the  Constitution  the  right  to  do  tha 
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very  acta  whicli  we  Lave  charged  against  him  at  the  har  of  thia  Senate  as  crimi- 
nal acta,  and  peraisfs  in  his  defiance  of  the  kwa  and  in  the  wickedoeaa  of  the 
course  which  lie  representatives  of  the  people  have  challenged.  This  might  not 
be  a  weighty  consideration  in  an  ordinary  case.  It  mif^ht  not  weigh  much  if, 
instead  of  the  present  respondent,  we  had  some  other  officer  of  the  government 
charged  at  the  bar  of  the  Senate  witli  the  offences  enumerated  in  the  articles  to 
which  he  has  this  day  anawered. 

But  in  this  case  it  ia  of  weight,  and  should  have  due  consideration.  "Why  is 
it  of  weight  ?  Because  the  respondent  has  devolved  on  hirn  not  only  the  duty 
which  rtsta  upon  the  citizen  to  obey  the  law,  but  also  the  higher  doty  to  exe- 
cute the  law,  and  is  clothed  by  the  Constitutitm  of  the  country  with  the  whole 
executive  power  of  the  nation,  that  he  may  be  enabled  to  discharge  faithfully 
the  duty  thus  imposed.  He  has  not,  in  the  judgment  of  the  House  of  Uepvo- 
sentatives,  discharged  this  duty  as  his  oath  of  office  requires,  but  has  dis- 
regarded the  law  and  defied  its  authority.  For  his  failure  to  discharge  it,  for 
his  acts  of  poaitive  tranegi'cssion  of  the  lawa  of  the  land,  he  ia  arraigned  at  the 
bar  of  the  Senate,  and  presenting  answer,  juatifiea  the  acta  which  make  up  his 
grave  offences,  claims  the  right  to  repeat  and  extend  them,  and  now  asks  for 
time  that  he  may  further  imperil  the  nation  while  he  endeavors  to  make  good 
his  unlawful  assumptions  of  power,  in  the  mean  time  holding  in  his  hands  under 
and  by  virtue  of  the  Constitution  the  executive  power  of  the  republic.  No 
provision  having  been  made  for  its  temporary  surrender,  he  retains  that  power, 
disturbing  ihe  repose  of  the  country  and  interfering  with  every  interest  of  busi- 
ness and  trade  and  commerce,  by  prolonging  this  unfortunate  conflict  between 
the  two  departments  of  the  government. 

Mr.  President  and  Senators,  we  feel  it  to  be  our  most  solemn  duty  to  urge 
npon  you  in  the  name  of  the  representatives  of  the  people,  and  of  the  people 
themselves,  that  speedy  progress  toward  a  conclusion  of  this  case  which  shall 
guai'd  the  rights  and  the  interests  of  the  people,  their  laws  and  their  govern-, 
ment,  and  at  the  same  time  observe  with  reasonable  care  the  right*  belonging 
to  the  respondent.  The  present  application  for  delay  is  without  precedent  in 
the  cases  heretofore  tried  by  the  Senate,  and  were  it  not  for  the  order  adopted 
by  this  body  on  the  13th  instant,  which  now  must  be  regarded  as  a  rule,  this 
application  could  not  be  made,  as  that  rule  is  the  only  thing  which  takes  this 
case  out  of  the  line  of  precedents  to  which  I  have  referred.  It  should  have 
been  coupied  with  the  other  motion  made  before  the  adoption  of  the  nile,  and 
the  whole  case  so  far  as  respects  causes  of  delay  in  this  proceeding  disclosed  at 
the  threshold.     The  following  order  constitutes  the  rule  to  which  I  refer : 

OrdcTtd,  Tliat  unless  otherwise  orderpd  by  thB  Senate  for  cause  shown,  the  trial  of  the 
pending  impeacbment  shall  proceed  immediatel7  after  Teplicatian  shAll  be  filed. 

Now,  1  submit  that  the  "cause  shown"  in  this  application  ia  not  such  cause 
as  will  justify  the  Senate  in  the  exercise  of  a  sound  discretion  in  granting  the 
tame  which  has  been  asked  for  by  the  respondent  to  enable  him  to  prepare  for 
trial.  It  does  not  show  cause  of  substance,  and  presents  mere  questions  of 
convenience. 

Mr.  Howard.  Will  the  manager  please  read  that  order  again? 

Mr.  Manager  Wii.S(>\.  "  Ordered,  That  unless  otherwise  ordered  by  the 
Senate  for  cause  shown,  the  trial  of  the  pending  impeachment  shall  proceed 
immediately  after  replication  shall  be  filed." 

It  will  be  observed — the  interruption  suggests  it  to  my  mind — that  in  view 
of  this  rule  the  Senate  cannot,  with  due  ri'gard  to  its  own  action,  grant  this 
extension  of  time,  because  a  sound  discretion  cannot  be  exercised  under  the 
rale  and  upon  thia  application  until  issue  be  joined  between  tlie  people  and  their 
cepresentMives  and  the  respondent,  though  we  waive  this  objection  in  the 
intereeC  of  the  economy  of  time.  But,  as  I  have  said,  this  application,  consid- 
ered now  or  at  any  other  time,  must  be  addressed  to  the  sound  discretion  of  the 
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Senate,  and  it  is  for  ns  to  remember  that  a  somi'l  diacretioii  acta  not  without 
rule  to  guide  it.  The  discretion  to  which  anch  motions  are  addressed  mi\at  be 
directed  by  law — "  it  must  be  governed  by  rule,  not  by  humor  ;  it  must  not  be 
arbitrary,  vague,  and  fanciful,  but  legal  and  regular." 

And  I  tlierefoi-e  deny  that  the  application  and  the  statemenls  therein  con- 
tained do  or  can  convey  to  the  mind  of  this  Senate  that  view  of  this  ease  which 
must  be  presented  by  the  respondent  in  order  to  jnstify  yon  in  saying,  in  the 
exercise  of  a  sound  discretion,  that  one  hour's  delay  should  be  granted  ;  for  there 
is  nothing  of  a  euhs1;antive  character  affecting  the  merits  of  the  case  disclosed 
upon  which  it  can  act, 

Wliat  is  the  application  ?  It  is  substantially  that  counsel  have  not  had  time 
to  prepare  and  become  familiar  with  the  case,  therefore  they  must  he  allowed 
opportunity  to  educate  themaelvea  in  the  particular  matter  eoramitted  to  their 
ehai^e.  I  appreliend  that  that  is  not  good  cause  upon  which  thia  Senate  may 
act  and  grant  the  prayer  of  this  present  application  More  than  that,  it  will  be 
observed  that  the  respondent  has  been  carefully  kept  ont  of  this  case  on  these 
motions.  In  all  other  cases  in  this  country  of  which  I  have  any  knowledge, 
the  respondent  has  asked  in  his  own  name,  Bupporting  his  veijuest  by  his  affi- 
davit, for  delay  of  proceedings  ;  judges  summoned  from  the  bench  and  brought 
to  this  bar  liave  presented  their  petitions  in  person,  supported  by  their  solenin 
affidavita.  and  asked  upon  the  facts  stated  by  them,  covering  and  disclosing  all 
i>r  the  features  of  their  cases,  and  unfolding  their  line  of  defence,  a  reasonable 
time  in  which  to  prepare  answer  and  to  prepare  for  trial.  But  it  is  not  so  here  ; 
and  we  hare  to  ask  that  while  this  case  is  thus  kept  out  of  the  ordinary  rule 
and  uniform  practice  of  former  cases,  the  Senate  will  regard  in  some  degree  the 
voice  of  the  representatives  aa  presented  by  the  managers,  and  put  this  re- 
spondent upon  his  speedy  trial,  to  the  end  that  peace  may  he  restored  to  the 
country  by  the  healing  efficacy  of  a  determination  of  this  prosecution — the  restor- 
atii)n  of  liarmony  between  the  two  cnntending  departments  of  the  government, 
and  to  the  fnrther  end  that  all  things  may  again  move  on  in  thi"  land  aa  they 
were  accustomed  in  the  times  before  this  unfortunate  conflict  and  its  disturbing 
faults  occurred.  Therefore,  Senators,  in  the  name  of  the  House  of  Eepre'<ent- 
ativee,  and  of  the  people  in  whose  names  they  have  acted  in  thii  behalf,  we  ■ 
ask  that  this  application,  as  it  is  now  presented  and  considered,  may  be  denied 
by  the  Senate. 

Mr.  Stasibbrv.  Mr.  Chief  Justice,  on  the  13th  instant,  when  we  entered  our 
appearance,  and  when  we  supposed  we  had  nothing  to  do  but  to  enter  our  ap- 
pearance and  ask  for  time  to  answer,  the  honorable  court  made  an  order  that  we 
should  have  until  the  33d,  this  day,  to  file  our  answer.  They  gave  to  the 
managers  leave  to  file  replication,  without  limiting  them  at  all  as  to  time,  but 
provided  that  upon  the  filing  of  the  replication  the  case  should  proceed  to  trial 
unless  reasonable  cause  should  be  shown  for  further  delay.  Then  the  honor- 
able court  meant  us  to  have  time  to  prepare  for  trial  if  we  reasonably  showed 
that  it  was  necessary. 

Now,  what  has  happened,  Mr.  Cbief  Justice?  What  hai  been  stated  to  this 
honorable  court,  composed  in  a  great  measure  of  members  of  the  bar,  by  mem- 
bers of  the  bar  th.it  I  hope  have  aufGcient  standing  with  this  court  to  have  some 
credit,  at  least,  for  professional  statementa  made  upon  their  honor  1  What  have 
we  stated?  That  since  we  had  this  leave  every  hour  and  every  moment  has 
been  occupied  with  the  pleadings ;  not  an  instant  lost,  not  a  counsel  absent. 
We  have  refused  all  other  occupation  ;  we  have  devoted  ourselves  exclnsively 
to  this  day  and  night,  and  I  am  sorry  to  be  obliged  to  eay  two  days  aa«red  to 
other  duty.  There  has  been  not  a  moment's  delay.  And  how  has  this  time, 
been  occupied,  Mr.  Chief  Jnstice  'I  Occupied,  every  instant  of  it,  in  the  prepa- 
ration of  this  answer.  Allow  me  to  say  to  the  honorable  court  that  it  was  not 
until  fifteen  minutes  before  we  came  here  that  our  document  was  ready. 
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Certainly,  it  was  intended  ou  tlie  13th  to  give  us  time  not  merely  to  prepare 
our  answer,  hut  to  prepare  for  tliat  etill  more  material  thing,  tlie  trial.  And 
now  I  Iinpo  I  shall  obtain  credit  witli  tlie  hoiiorable  court  when  I  say  that  we 
have  been  so  pressed  with  ihia  duty  of  making  up  the  issue  and  preparing  the 
answer  that  we  have  not  had  an  opportunity  of  asking  thu  President  "  What 
witnesses  will  you  have  1"  Nay,  we  luive  been  so  pressed  that  to  the  communica- 
tions wliich  we  have  received  from  the  honorable  managers  in  regard  to  ndmis- 
sions  and  to  facilitate  proof,wfc  have  bpen  obliged  M  say,  in  reply,  "  Wo  have  not, 
gentlemen,  as  yet,  a  moment's  time  to  consider  your  communications."  All  we 
know  of  this  case  is  that  it  refers  to  transactions  not  only  here,  but  at  Cleveland 
and  St.  Louis,  at  distant  points.  Thoy  liavc  sent  us  a  list  of  witnesi^os  who  are 
to  come  from  these  various  places  as  to  matters  in  regard  to  which  they  expect 
to  make  proof  against  us  as  to  what  was  said  and  done  at  those  places,  and  as 
yet  I  do  not  know  a  single  witness  whom  the  President  wants  to  call  in  his  de- 
fence. I  know  that  he  wants  to  call  witnesses,  but  I  have  ""t  ye'  I'K'Cl  a^n 
opportunity  of  knowing  who  those  witnesses  are.  We  have  not  subpcenaed  one. 
We  do  not  know  the  name  of  any  one  except  those  who  happen  to  live  here 
whom  we  shall  want,  nor  which  of  them. 

Now,  mark  all  this  time  the  advantage  thattlic  honorable  roanagcrs  have  had 
over  ua.  As  I  understand  it,  and  I  suppose  it  will  not  be  denied,  almost  every 
day  since  they  have  been  engaged  in  the  preparation  for  the  trial.  Their  arti- 
cles were  framed  long  ago.  While  we  were  engafjed  in  preparing  our  answer 
tbey  have  been,  as  I  understand,  most  industriously  engaged  in  preparing  the 
witnesses.  Day  after  day  witnesses  have  been  called  before  them  and  testi- 
mony taken.  We  have  had  no  such  power ;  we  have  had  uo  such  opportunity — 
not  the  slightest.  We  are  here  without  any  preparation  in  the  way  of  witnesses, 
without  having  had  a  moment  to  consult  with  our  client  or  among  ourselves. 

The  gentlemen  say  that  onr  anxiety  is  to  prepare  ourselves,  whereas  they  are 
already  prepared,  completely  prepared,  so  far  as  counsel  need  prepare  them- 
selves. I  am  very  happy  to  hear  tliat  they  are.  I  should  bo  very  far  from 
saying  that  I  am  equally  prepared.  I  have  had  no  time  to  look  to  anything 
else  except  this  necessary  and  alt-absorbing  duty  which  we  have  just  completed. 
Now,  if  the  Senate  say  wo  shall  go  on  when  this  replication  comes  in,  which,  I 
am  told,  ia  to  come  in  to-morrow,  they  will  put  me  in  a  position  that  I  have 
never  been  in  before  in  all  my  practice  anywhere,  with  a  client  and  a  case  and 
a  formidable  array  against  me,  and  yet  not  a  witness  summoned,  not  a  document 
prepared — all  unarmed  and  defenceless. 

i  beg  this  honorable  court  to  treat  us  witli  some  leniency,  to  give  us  time. 
If  you  cannot  give  ua  all  we  ask, give  ns,  at  least,  some  time  within  which,  by 
the  utmost  diligence,  we  can  make  that  preparation  we  deem  to  bo  useful,  and 
without  which  we  are  unsafe  and  unprepared. 

The  gentlemen  complain  that  we  ought  to  have  been  ready  on  the  IStli. 
They  read  against  us  a  rule  that  that  was  the  day  fixed  for  not  only  the 
appearance,  but  the  filing  of  the  answer.  What!  They  read  out  of  a  rule  that 
old  formula  that  has  come  down  to  us  for  five  hundred  years,  the  order  to 
".  appear  and  answer" — the  same  language  which  was  adopted  at  that  early  time 
when  pleadings  were  ore  tenus  and  by  parol,  when  the  defendant  was  called  and 
answered  immediately.  But  even  our  old  independent  and  sturdy  ancestors 
would  not  answer  on  that  day,  although  tliey  were  to  answer  by  word  of  mouth  ; 
and  we  know  that  always  they  demanded  time  and  always  had  time,  "  leave  to 
imparl"  a  day  to  answer. 

We  have  preserved  the  same  phraseology  in  our  subsequent  proceedings. 
The  summons  is  still  to  a  defendant,  "  You  are  hereby  summoned  to  appear  on 
such  aday and  answer;"  but  who  ever  supposed  ho  was  then  to  file  his  answer? 
What  lawyer  that  ever  wrote  a  declaration  does  not  recollect  the  beginning  of 
it,  '■'  The  defendant  was  summoned  to  appear  and  answer  ;"  and  yet  every  law- 


I  by  Google 


IMPEACHMENT    OF    THE    PKESIDENT.  77 

yer  knows  that  tlm  time  for  tiio  defendant's  answer  has  not  yet  come.  Well, 
onv  auewer  has  lieen  presented.  No  day  lias  yet  peremptorily  been  fixed  for 
trial.  The  Senate  said  to  us,  "  You  aliallgo  to  trial  when  the  replication  is  filed, 
provided  you  do  not  show  good  cause."  The  cause  we  show  is,  may  it  please 
the  honorable  court,  that  we  have  not  had  one  momcDt's  time  to  prepare  for  trial. 

Mr.  Howard  and  Mr.  Manager  Bingham  rose. 

The  Ohikf  Justice.  'J'he  senator  from  Michigan. 

Mr.  Manager  Bi.\R[<am.  On  the  part  of  the  managers  I  brg  to  respond  to 
what  has  just  bei:n  said. 

Mr.  HciWAPiD.  I  beg  to  call  the  attention  of  the  President  to  the  rules  that 
govern  the  body. 

Mr.  Manager  Bingham.  I  will  only  saj'  that  we  have  used  but  thirty-five  of 
the  minutes  of  tlie  tiuic  allowed  ua  under  the  rule. 

The  CiirBF  JtiSTiCK.  The  Chair  aniioanced  at  the  last  sitting  that  he  would 
not  undertake  to  i-eslrict  counsel  as  to  number  without  the  further  order  of  thfe 
Senate,  the  rule  not  being  very  intelligible  to  him.  He  will  state  further  that 
when  coansel  make  a  motion  to  the  court  the  counsel  who  makes  the  motion  has 
iuvariably  tlie  riglit  to  close  the  argument  upon  it. 

Several  Seivators.  Certainly. 

Mr.  Manager  Bi\(iHAM.  Mr.  President,  with  all  respect  touching  the  sugges- 
tion just  made  by  the  presiding  officer  of  the  Senate,  I  beg  leave  to  remind  the 
Sena'.e,  and  I  am  instructed  to  do  so  by  my  associate  managers,  that  from  time 
immemorial  in  proceedings  of  this  kind  the  right  of  the  Commons  in  England, 
and  of  the  representatives  of  the  people  in  the  United  States,  to  close  the  de- 
hate  has  not  been,  by  any  rule,  settled  against  them.  On  the  contrary,  in  Lord 
Melville's  case,  if  I  may  be  allowed  and  pardoned  for  making  reference  to  it, 
the  last  ewe,  I  believe,  reported  in  England,  Lord  Erskinc  presiding,  when  the 
very  question  was  made  which  has  now  been  submitted  by  the  presiding  officer 
to  the  Senate,  one  of  the  managera  of  the  Honse  of  Commons  arose  in  his  place 
ftnd  said  that  he  owed  it  to  the  Commons  to  protest  against  the  immemorial  usage 
being  denied  to  the  Commons  of  England  to  be  heard  in  reply  to  whatever  might 
be  said  on  behalf  of  the  accused  at  the  bar  of  the  peers. 

In  that  case  the  language  of  the  manager,  Mr.  Giles,  was ; 

My  lord,?,  it  wnn  not  my  iutention  to  trouble  jour  iord.sliips  with  any  observations  upon 
tliii  argQmi:nt9  you  h»VH  heard :  and  if  I  now  do  so,  it  is  onl;^  for  tlio  sake  of  insiNtinc;  npon 
and  iiiaiulaiMing  that  rigbt  ivliieli  the  Conimotis  contouil  is  their  acknowlndgi^d  and  nndoubted 
privilege,  the  right  of  being  hoard  after  tlic  counsel  for  the  defendiuit  bn3  iitade  his  observe 
tions  iu  reply.  It  has  been  invariably  aduiitted  wben  required.  (Slate  Trials,  vol.  ED,  p. 
769;  44  to  46  George  III,) 


Lord  Erskinc  "  responded  the  right  of  the  Commons  to  reply  was  never 
doubted  or  disputed." 

Following  the  suggestion  of  the  learned  gentlomen  who  lias  juat  taken  his 
seat,  I  believe  that  when  tiiat  utterance  was  made  it  had  been  the  continued 
rule  in  England  for  nearly  five  hundred  years. 

In  this  tribunal,  in  the  first  case  of  impeachment  that  ever  waa  tried  before 
the  Senate  of  the  United  States,  (I  refer  to  the  case  of  Blount,)  the  Senate  will 
see  by  a  reierence  to  it  that  although  the  accused  had  the  affirmative  of  the 
issue,  although  he  interposed  a  plea  to  the  jurisdiction,  the  argument  was  closed 
in  tlic  case  by  the  manager  of  the  House,  Mr.  Harper.  (Wharton's  State  Trials 
of  the.  United  States,  pp.  314,  315.) 

When  I  rose,  however,  at  the  time  the  honorable  aenator  spoke,  I  rose  for  the 
purpose  of  making  some  response  to  the  remarks  last  made  for  the  accused  ;  but 
as  the  presiding  officer  has  interposed  the  auggeation  to  the  Senate  whether  the 
managers  can  further  reply,  I  do  not  deem  it  proper  for  me  to  proceed  further 
until  the  Senate  shall  pass  upon  this  question. 
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Mr.  Howard.  Mr.  President,  if  the  discusaion  is  closed  oa  tlie  part  of  the 
managers,  and  tlie  counsel 

Mr.  Manager  Bingham.  I  dei^ire  to  have  the  question  aubmiitcd. 

Mr.  Howard.  1  was  about  to  move  that  this  motion  be  laid  on  the  table, 

Mr.  Manager  Bl^OHAU.  I  desire,  if  the  senator  from  Michigan  will  excnae  me, 
to  be  heard  in  response  to  what  has  just  fallen  from  the  lips  of  the  connsul  for 
the  accused,  but  deem  it  my  duty  not  to  proceed  without  the  consent  of  the 
Senate,  inasmuch  as  the  presiding  officer  has  already  suggested  to  the  Senate 
that  the  managers  could  not  be  further  heard;  in  otber  words,  conid  not  be  per- 
mitted to  make  a  final  reply. 

Tue  Chief  Justice.  I'he  motion  of  the  senator  from  Michigan  is  that 

Mr.  Manager  Boutwkll.  Mr.  President,  will  the  Chair  pardon  me  ? 

The  Ghihf  Justick.  Certainly.  _. 

Mr.  Manager  Bciutwell.  This  seems  to  the  managers,  and  to  myself  espe- 
cially, a  matter  of  so  much  moment  as  to  whether  the  managere  are  to  be  heard 
finally 

Mr.  HowAHD.  Excuse  me  a  moment,  It  wag  not  my  intention  to  cut  oiF 
debate  or  discussion  on  the  part  of  the  managers  or  the  counsel  for  the  accused  ; 
and  so  I  announced.  If  there  is  any  desire  on  the  partof  either  to  proceed  with 
the  discussioti,  I  withdraw  my  motion  to  lay  the  order  on  the  tabic. 

Mr.  Manager  Binuham.  Now,  Mr.  President,  if  it  he  the  pleasure  of  the 
Senate 

Mr.  JuH^soN.  I  ask  for  the  reading  of  the  twentieth  rule. 

The  Chiek  Justice.  The  rule  will  be  read. 

The  Secretary  read  rule  twenty,  as  follows  : 

SO.  All  prelJnjiiiary  or  iiiteTlociiCor;  questions,  and  all  motlona,  ahull  1>«  arpiucd  for  not 
esceeditig  one  Lour  uu  bhcU  side,  unless  ilie  Senate  aliall  by  urder  exhjnd  tlie  lime. 

Mr.  Manager  Bingham,  We  have  used  but  thirty-five  minutes  of  our  time, 

Mr.  GbIiMKS.  What  is  the  question  1 

The  Chief  Justice.  Do  the  managers  desire  to  proceed  ? 

Mr.  Manager  Bingham.  Yea,  sir  ;  with  the  President's  leave. 

Mr.  President  and  Senators,  I  deeply  regret  that  the  couzisel  for  the 
accnsed  have  made  any  intimation  here  that  the  question  is  made  or  intended  to 
be  made  by  the  managers  touching  the  entire  sincerity,  with  which  they  act 
betoi'C  this  tribunal.  1  am  sure  that  it  was  furthest  from  the  purpose  of  my 
associates,  as  I  know  it  was  entirely  foreign  to  any  purpose  of  mine,  to  question 
for  a  moment  their  sincerity.  The  gentleman  who  took  his  seat  spoke  of  their 
having  presented  this  application  upon  their  honor.  No  man  questions  their 
honor ;  no  man  who  knows  them  will  question  their  honor ;  but  we  may  be  par- 
doned for  saying  that  it  is  unnsual,  altogether  unusual,  on  questions  of  this  sort, 
to  allow  continuances  to  be  obtained  upon  a  mere  point  of  honor  !  The  rule  of 
the  Senate,  which  was  adopted  on  the  I3th  instant,  is  a  rule  well  understood, 
and  ia  in  the  language  of  the  ordinary  rule  which  obtains  in  courts  of  law  ;  that 
is  to  say,  the  trial  shall  proceed  upon  replication  filed,  except,  for  cause  shown, 
further  lime  be  allowed. 

I  submit  that  a  question  of  this  magnitude  has  never  been  decided  upon  a 
mere  presentatiou  of  a  statement  of  counsel,  in  this  country  or  in  any  counti-y. 
To  speak  more  plainly,  a  motion  for  coutinuance  arising  on  a  question  of  this 
sort,  I  venture  to  aay,  has  never  been  decided  afSrmatively  upon  such  an  issue 
on  a  mere  statement  of  counsel.  If  Andrew  Johnson,  the  accused  at  this  bar, 
has  witnesses  that  were  not  within  the  process  of  this  court  up  to  this  day,  but 
whose  attendance  he  can  hope  to  procure  if  time  be  allowed  him,  he  can  make 
aiffidavit  before  this  tiihuna!  thiit  they  are  material,  and  set  forth  in  his  affidavit 
what  he  expects  to  prove  by  them.  I  concede  that  upon  such  a  showing  there 
would  be  something  upon  which  the  Senate  might  properly  act. 

But,  sir,  instead  of  that,  he  throws  himself  back  upon  his   counsel,  aod  they 
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make  tlieir  atatement  here  tliat  they  will  require  thirty  days  of  time  in  which 
to  prepare  for  trial.  He  sent  tl;ese  gentlemen  to  the  bitr  of  this  tribunal  on  the 
13th  instant,  upou  their  houor,  to  notify  the  Senate  that  it  would  require  him 
forty  dnya  to  prnpHre  aa  aoswer.  Now,  he  sends  them  baek  upon  their  honor 
to  notify  the  Senate  that  it  will  require  him  thirty  days  to  prepare  for  trial.  I 
take  it  that  the  counsel  for  the  accused  liave  quite  a»  much  titae  for  preparation, 
if  this  trial  shall  nrocetd  to-mmiow,  as  have  the  managers  on  behalf  of  the 
House  of  Kep resell tativee.  who  iive  charged  by  the  people  with  duties  from  day 
to  day  iu  the  other  end  of  the  Capitol  which  they  are  not  permitted  to  lay 

But,  sir,  I  tliiuk  upon  the  answer  made  here  this  day  by  the  President  of  the 
United  States,  unless  very  good  caui^e  be  shown,  and  that,  too,  under  the  obli- 
gation of  his  own  oath  at  the  bur  of  tliis  Senate,  not  anotlier  hour's  continuance 
should  he  allowed  bim  after  the  cose  shall  have  beeu  put  at  issue.  We  ask  leave 
to  suggest  to  the  Senate  that  we  hoped  oa  to-morrow,  by  leave  of  the  people's 
represeuiativea,  to  put  this  case  at  issue  by  filing  replication.  That  is  all  the 
delay  we  desire.  The  accused  has  had  the  opportunity  for  process  ever  since 
the  13th  instant,  at  least.  He  is  guilty  of  grave  negligence  iu  this  behalf — I  do 
not  speak  of  the  counsel ;  I  speak  of  the  accused.  It  he  had  witnesses  to  sub- 
p<Bua,  why  was  he  not  about  it  1  And  yet,  air,  not  a  single  summons  has  been 
required  by  him  under  the  rule  and  order  of  the  Senate  to  bring  to  its  bar  a 
single  witness  to  testify  in  bis  behalf.  He  totally  neglects  the  whole  issue,  and 
comes  here  with  an  attempt  at  a  confession  and  avoidanceof  the  matter  presented 
by  the  House  of  Kepresentatives,  and  tells  this  Senate  and  tells  the  country  that 
he  defies  their  power,  trifling — 1  repeat  it  in  the  hearing  of  the  Senate — trifiing 
with  the  great  power  which  the  people,  for  wise  purposes,  have  placed  in  the 
hands  of  their  repi-esentatives  and  their  senators  in  Congress  assembled. 

Why,  sir,  what  is  this  power  of  impeachment  worth  if  the  President  of  the 
United  States,  holding  the  whole  executive  power  of  the  nation,  is  permitted, 
when  arraigned  at  tlie  bar  of  the  Senate  iu  the  name  of  all  the  people  and 
charged  with  high  crimes  and  misdemeanors,  in  that  be  has  violated  his  oath,  in 
that  he  has  violated  the  Constitution  of  tlie  country,  in  that  he  has  violated  the 
peoples's  laws,  and  attempted  by  bis  violation  of  the  laws  to  lay  hands  upon  the 
people's  treasury  ;  what  is  this  great  defensive  power  reposed  by  the  people  in 
their  representatives  worth  if  the  President,  upon  a  mere  statement  of  his  coun- 
sel, is  permitted  to  postpone  the  further  inquiry  for  thirty  days,  until  he  prepares 
to  do — what  'I  Until  ho  prepares  to  make  good  hisetaboralo  statement  set  forth 
in  his  answer,  that  the  Constitution  is  but  a  cobweb  in  his  hands,  and  that  he 
defies  your  power  to  restrain  him. 

I  remember  very  well,  sir — it  suggested  itself  to  me  when  I  heard  this  discus- 
sion going  on —  the  weighty  words  of  that  great  man  (Chancellor  Kent)  whose 
luminous  intellect  shed  lustre  upon  the  jurisprudence  of  bis  country  in  the  State 
of  New  York  for  more  than  a  third  of  a  century,  which  ho  wrote  down  in  his 
Commentaries  upou  the  laws,  and  which  will  live  as  long  as  onr  language  lives, 
that  to  prevent  the  abuse  of  the  executive  trust — 

The  Constitution  haa  reuilered  the  President  directly  amenable,  by  law,  Ixir  maladminiatra- 
tion  Tlie  iuviolubililj- of  any  oflit^r  ol  guyerumeiit  is  inciiuipiitible  with  tiierepublican 
theory,  as  well  ua  with  the  principles  ol  retiihutive  justice.  *  *  '         • 

If,  then,  neither  the  sense  of  duty,  the  lort'e  of  public  opinion,  nor  the  transitory  naturs 
of  the  Beat  are  sufficient  to  seuure  a  taichl'ul  discharge  of  the  exeuutive  trust,  but  the  President 
will  use  tlie  uutboiity  of  his  etutivn  to  violiite  the  Coustitudon  or  Uw  ut  the  land,  the  House 
of  RepreBBUtatives  tan  arrest  Jiiin  in  his  toreer  by  resortina  to  the  power  of  imiieaohment. 
{lKent,p.;ll;i,sec.98y.)  i  i  V  f 

Faithful  to  the  duty  imposed  upon  us  by  our  oaths  as  the  representatives  of 
the  people,  we  have  interposed  that  remedy  to  arrest  this  man,  and  he  comes 
to-day  to  answer.  Baying  :  "  1  dufy  your  impeachment ;  by  the  executive  power 
reposed  in  me  under  the  Constitution" — and  I  believe  I  quote  almost  the  words 
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of  the  anawer  laid  before  ua — "  hy  the  exficiitive  power  repoaed  in  me  by  the 
Conatitution  1  claim  in  the  presence  of  the  feenate,  I  claim  in  the  presence  of 
the  counlry,  the  jiower,  without  challenge,  let,  or  hindrance,  to  suspend  every 
executive  officer  of  thia  government  at  my  pleaaure."  I  venture  to  say  before 
the  enlightened  bar  of  public  opinion  in  America,  by  these  words  incorporated 
in  hia  answer,  the  President  is  as  gnilty  of  malfeasance  and  misdemeanor  in 
office  as  ever  man  was  guilty  of  malfeasance  or  misdemeanor  in  office  since 
nations  liegan  to  be  upon  the  earth.  What !  That  he  will  anapeiid  idl  executive 
officers  of  this  govt^mment  at  his  pleasure,  not  by  force  of  the  tenure- of -office 
act,  to  which  he  himself  refera,  and  which  he  say^  is  void  and  of  no  effect,  but 
by  force  of  the  Oonstitution  of  the  United  StJites  ;  and  that,  too,  he  adda,  while 
the  Senate  of  the  United  States  is  in  session  !  What  doea  he  mean  by  it?  Let 
the  Senate  answer  when  they  come  to  vote  on  this  proposition  for  the  extension 
of  time.  Does  he  mean  by  it  that  he  will  vacate  the  executive  offices  and  not 
fill  them  ?  Doea  he  mean  by  it  that  your  money  appropriated  by  your  lawa  for 
carrying  on  and  administering  the  government  shall  remain  locked  in  the  vaulta 
of  your  treasury,  and  shall  not  be  applied  as  your  law  directs  1  Or  doea  he 
mean  by  it  that  he  will  repeat  what  he  has  already  done  in  the  presence  of  the 
Senate,  and  in  violation  of  the  lawa.  that  he  will  remove  without  the  conaent  of 
the  Senate,  and  ho  will  appoint  while  the  Senate  is  in  sesaion  without  its  advice 
or  conaent,  just  such  persons  aa  will  answer  his  own  purposes  1  Is  that  what 
he  meaiiB  ?  If  he  does  it  is  a  very  easy  method  of  repealing  the  Oonstitution 
of  the  United  States. 

The  appointing  power  is  "  by  and  with  the  advice  and  consent  of  the  Senate." 
The  power  to  fill  vacancies  under  the  Oonstitution  is  in  the  Pi-esident  only  as 
to  such  vacancies  as  may  happen  during  the  recess  of  the  Senate,  and  ao  the 
Oonstitution  reads.  But,  according  to  the  logic  set  out  in  this  elaborate  answer, 
to  support  which  the  Preaident  wiahes  thirty  days  of  time  for  preparation,  he  is 
to  vacate  every  executive  office  of  the  United  States  at  his  own  pleasure,  in  the 
presence  of  the  ^'en&te,  without  its  consent  ivhile  they  arc  in  sesaion,  and  fill  it 
at  hia  pleasure  ad  ttittrim  even  while  they  are  trying  him.  If  this  be  permitted, 
and  if  hia  successors  should  follow  his  bad  example,  I  ask  the  Senate  to  delib- 
erate, to  consider  whether  the  time  would  not  soon  come,  if  that  example  were 
peraisted  in  and  followed,  that  not  a  aingle  executive  office  in  America  would  be 
filled  by  any  man  "by  aud  with  the  advice  and  consent  of  the  Senate;"  but, 
on  the  contrary,  every  such  office  would  be  filled  without  the  advice  or  coiiaent 
of  the  Senate. 

I  admit,  air,  it  ia  a  time-honored  rule  of  the  common  law,  the  growth  of  cen- 
tmiea,  the  gathered  wisdom  of  a  thousand  years,  that  the  accused  has  the  right 
to  a  speedy  and  impartial  trial,  I  claim  that  the  people  also  have  a  right  to  a 
speedy  and  impartial  trial,  and  that  the  question  pending  here  touchee  in  some 
sort  the  right  of  the  people.  In  their  name  we  demand  here  a  speedy  and 
impartial  trial.  If  the  President  is  not  guilty,  we  ask  in  behalf  of  the  country 
that  he  shall  be  declared  not  guilty  of  the  ofl'onces  witli  which  he  stands  charged. 
If  it  be  tiie  judgment  of  the  Senate  that  he  haa  power  thua  to  lay  hands  upon 
the  Conatitution  of  the  country  and  rend  it  in  tatters  in  the  presence  of  its  cus- 
todiana,  the  sooner  that  the  judgment  is  pronounced  the  better. 

In  every  view  of  this  case,  in  the  light  of  the  answer  to  which  we  have 
listened,  I  feel  myself  justified  in  saying  that  the  public  interests  demand  that 
thia  trial  ahall  proceed  until,  upon  the  solemn  oath  of  the  accused  made  at  this 
bar,  it  shall  appear  that  he  cannot  proceed  on  accoimt  of  the  absence  of  wit- 
neeeea  material  to  him,  nor  until  he  states  what  he  expects  to  prove  by  them  ; 
because  I  venture  to  aay  that  he  can  make  no  showing  of  that  aort  which  we 
are  not  ready  upon  the  spot  to  meet  hy  saying  we  will  admit  that  the  witnoaieB 
will  Bwear  to  his  statement,  and  let  him  have  the  benefit  of  it.  Nearly  itll  tJie 
teatimony  involved  in  this  issue  is  documentary.     Much  of  it  ia  official.  Eaoogh 
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of  it,  I  might  say,  is  official  in  its  character  to  justify  the  trial  to  proceed  with- 
oat  further  inquiry  iuto  the  facts. 

But  be  that  aa  it  may,  although  they  did  not  request  us  to  d»  eo,  although 
they  had  no  right  to  demand  it  of  us,  we  have  taken  pains  to  notify  the  counsel 
for  the  accused  of  the  witnesses  that  we  propose  to  call,  the  witnesses  we  have  ' 
siibpcenaed,  bo  that  they  might  prepare  to  meet  them;  and  it  will  occur  to  the 
Senate  as  this  trial  progresses  that  they  have  as  much  time  for  preparation  by 
the  end  of  that  day  when  the  case  on  the  part  of  the  government  of  the  United 
States  shall  he  closed  as  we  have.  We  make  no  boast  of  any  superior  pre- 
paration in  this  matter.  We  desire  simply  to  discharge  our  duty  as  beat  we 
can.  We  assume  no  superiority  to  the  counsel,  as  was  intimated  by  the  gentle- 
man who  last  spoke,  [Mr.  8tanbery,J  hut  we  desire  simply  to  discharge  our  duly 
here,  and  to  discharge  it  promptly,  aad  to  discharge  it  faithfully,  and  we  appeal 
to  the  Senate  to  grant  us  the  opportuoity  of  doing  so,  so  that  justice  may  be 
done  between  the  people  of  the  United  States  and  the  President,  that  the  Con- 
stitution of  the  United  States,  which  he  has  Tiolated,  may  be  vindicated,  and 
that  the  wrongs  which  be  has  committed  against  an  outraged  and  betrayed 
people  may  be  redressed. 

Mr.  HendgrSon.  Mr.  President,  I  propose  an  order,  which  I  send  to  the 
Chfur. 

The  Chief  Justice.  The  Secretary  will  read  the  order. 

The  chief  clerk  read  as  follows  r 

Ordered,  That  the  application  of  the  counsel  for  the  Preaideot  to  be  allowed  thirty  dajs  to 
prepare  for  the  trial  of  the  impeachment  be  postponed  until  after  replioalioQ  filed. 

Mr.  Manager  Butler.  Mr.  President,  I  should  like  to  call  the  attention  of 
yourself  and  the  Senate  to  the  position  in  which  that  would  place  the  managers, 
and  .[  beg  to  express  the  desire  on  the  part  of  the  managers  that  this  question- 
of  time  shall  be  settled  now.  If  a  replication  is  needed  at  all,  I  think  I  can 
say  for  my  associates  that  it  will  be  the  common  and  formal  replication,  the  sic 
similiter  of  the  profession,  the  simple  joining  issue  upoil  this  answer,  and  there- 
fore for  this  purpose  it  may  he  considered  as  filed. 

We  shall  have  to  be  ready  at  all  hazards  to-morrow  to  go  on  with  this  case 
with  the  uncertainty  of  having  the  court — I  beg  pardon  for  the  word  "  court," 
the  Senate — give  thirty  or  more  days'  time  io  which  the  counsel  for  the  accused 
may  be  prepared.  In  other  words,  we  shall  be  obliged,  under  the  high  sense  of 
duty  which  is  pressing  upon  us,  to  get  ready  by  day  or  by  night,  as  the 
case  may  he,  with  entire  uncertainty  as  to  whether  the  Senate  may  or  may  not 
grant  further  time,  I  think  I  can  say  that  upon  this  question  we  agree  with 
the  connsel  for  the  defence,  that  it  is  better  for  all  that  it  be  settled  now.  I 
know  I  speak  for  the  managers.  I  speak  for  the  House  of  Representatives 
when  I  say  it  is  better  to  have  this  point  settled  now.  Our  subpconas  are  out; 
our  witnesses  are  being  anmmoned ;  we  want  to  know  when  to  bring  them  here ; 
fix  a  day ;  tell  us  when  we  can  come  here  certain,  and  we  will  be  here.  That 
is  all  we  desire,  sir,  and  therefore  I  trust  gentlemen  will  fix  at  this  time  the  hour 
and  the  day  when  this  trial  shall  certainly  proceed,  the  act  of  Providence  only 
preventing. 

The  Chief  Justice.  The  question  is  on  the  order  moved  by  the  senator  from 
Missouri,  (Mr.  Henderson.) 

Mr.  Trumbull.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered,  and  being  taken,  resulted — yeas  25,  nays 
28 — as  follows : 

TEAS— Messrs.  Anthony,  Bnclalew,  Catlell,  Colo,  Dixon,  Doolittle,  Edmtinds,  Feasen- 
den.  Fowler,  Freliiigbuyaera,  Qrimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Martill  of 
H^O.  NotWQ,  Patterson  of.  Tennessee,  Boss,  Saulabury,  Sherman,  Sprague,  TrambuU. 
Van  Winkle,  and  Vickors— 25. 

Bats — Mesara.  Bajard,  Cameron,  Chandler,  Conkling^,  Conness,  Corbett,  Cragin,  Davla, 
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Diake,  Fairy,  HarUn,  Howard,  Howe,  Morgan,  MorrUI  of  Vermont,  Morion,  Nye,  Patter- 
son  of  New  Haoipaliire,  Pomeroy,  Ramsey,  Stewart,  Sumner,  Thayer,  Tipton,  Wiiay,  Wil 
Hams,  Wilsoii  and  Yatea— 23. 
Not  TOTINR-*Mr.  Wade— 1. 

So  the  order  proposed  by  Mr.  Henderson  was  not  agreed  to. 

Mr.  Howard.  Mr,  President,  I  now  move  that  the  motion  of  the  connsel  for 
the  accDBed  do  lie  on  the  tahle. 

Mr.  Drake.  Mr.  President,  I  rise  to  a  question  of  order. 
The  Chief  Justice.  The  senator  will  state  his  question  of  order. 
Mr.  Drake.  That  no  motion  to  lay  a  proposition  ty  the  counsel  for  the 
defence,  or  one  made  by  the  managers  on  the  part  of  the  prosecution,  upon  the 
table,  can,  under  the  rules  of  the  Senate,  be  ■entert^aed,  hut  that  the  Senate 
mnst  come  to  a  direct  vote  upon  the  proposition. 

The  Chief  Justice.  The  Chair  is  of  opinion  that  the  point  of  order  is  well 
taken,  and  that  the  motion  of  the  senalor  from  Michigan,  that  the  proposition 
of  the  counsel  for  the  accused  lie  on  the  table,  is  not  in  order. 

Several  SE^ATORS.  Question,  question. 

Mr.  Johnson.  Mr.  Chief  Justice,  what  is  the  question  ? 

The  Chief  Justice.  The  question  is  on  the  motion  of  the  comnsel  for  the 
accused  to  be  allowed  thirty  days  for  preparation. 

Mr.  Drake.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered,  and  being  taken,  resulted — yeas  12,  nays 
41 ;  as  foUowB : 

Yeas— MesarB.  Bayard,  Bnckalew,  Davia,  Diion,  Doolittle,  Hendricks,  Johnson, 
McCreeiy,  Norton,  Patterson  of  Tennessee,  Saulsbury,  and  Vickera — 13. 

Navs— Mesars.  Anthony,  Cameron,  Cattell,  Cliaudler,  Cole,  Conkling,  Conness,  Corbett, 
Crogin,  Drake,  Edmunds,  Ferry,  Fessenden,  Fowler,  Freiinghuysen,  Grimes,  Harlan,  Hen- 
deraoo,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morion,  Nye,  Pat- 
terson of  New  Hampshire,  Pomeroy,  Ramsey,  Ross,  Sherman,  Sprague,  Stewart,  Sumuer, 
Thayer,  Tipton,  Trumbull,  Van  Winkle,  Willey,  Williams,  Wilson,  and  Yates— 41. 
Hot  VOTING- Mr,  Wade— 1. 

The  Chief  Justice.  On  this  question  the  yeas  are  twelve  and  the  naya 
forty-one.     So  the  application  for  thirty  days  for  preparation  is  denied. 

Mr.  Sherman.  I  move  that  the  Senate  sitting  for  this  purpose  adjourn  until 
to-morrow  at  one  o'clock, 

Mr.  Evarts.  Mr.  President 

Mr.  Sherman.  Certainly.     I  withdraw  the  motion. 

Mr.  Evarts.  I  now,  Mr.  Chief  Justice  and  senators,  move,  in  behalf  of  the 
President  and  in  the  name  of  his  counsel,  that  he  be  allowed  {upon  the  applica- 
tion which  we  have  made,  and  in  which  we  have  named  thirty  days  as  a  reason- 
able time)  a  reasonable  time  after  the  replication  shall  have  been  filed,  to  be  now 
fixed  by  the  Senate  in  their  judgment. 

Mr.  Johnson.  What  time  is  that  1 

Mr.  Stanbery.  Snch  time  as  the  Senate  shall  fix. 

The  Chief  Justice.  The  coansel  will  reduce  his  motion  to  writing. 

Mr.  Evarts.  I  will  state  it,  I  move  that  on  the  application  we  have  made, 
in  which  we  have  named  thirty  days  as  a  reasonable  time,  there  now  be  allowed 
to  the  President  of  the  United  States  and  his  coansel  such  reasonable  time  for 
trial,  after  the  replication  shall  have  been  filed,  as  shall  now  be  fixed  by  the 
Senate. 

The  Chief  Justice.  The  counsel  will  reduce  his  motion  to  writing.  Does 
the  senator  from  Ohio  withdraw  bis  motion  to  adjourn  ? 

Mr,  Sherman.  Yes,  sir;  but  after  the  motion  is  reduced  to  writing  I  will 

Mi.  Johnson.  Mr.  Chief  Justice,  is  the  motion  proposed  to  be  submitted  by 
one  of  the  counsel  for  the  President  of  the  United  States  before  the  Senate 
DDirl 
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The  Ghibp  Justice.  It  is  not  before  the  Senate  tiDtil  it  baa  been  reduced 
to  writing. 

Mr.  Johnson.  I  thonght  it  had  been  bo  reduced. 

The  Chief  Justice.  No,  sir. 

Mr.  BvARTS.  It  is  now. 

The  Chief  Justice.  The  clerk  will  report  the  order. 

The  chief  clerk  read  as  follows  : 

The  counsel  lor  the  FrtBiiJent  novr  move  that  there  he  allowed  fur  the  propu'Btion  of  the 
President  of  the  United  States  for  the  trial,  after  the  replication  ahall  be  filed  and  before  the 
(rial  sball  be  requited  to  proceed,  snch  reasonable  time  as  shall  now  be  fiied  by  the  Senate, 

Mr.  Johnson.  Mr.  Chief  Justice,  ia  it  ia  order  to  amend  that  motion  J 

Several  Senators.  No,  no. 

The  Chief  Justice.  It  is  in  order  to  propose  a  aubetitute  for  it;  not  to 
amend  it. 

Mr.  Johnson.  I  move,  then,  Mr.  President,  that  ten  daya  be  allowed  after 
filing  the  replication. 

Mr.  Sherjian.  I  move  that  the  Senate  sitting  as  a  Court  of  Impeachment 
adjourn  until  one  o'clock  to-morrow. 

The  motion  was  agreed  to  ;  and  the  Chief  Justice  declared  the  Senate  eitting 
for  the  trial  of  the  impeachment  of  Andrew  Johnson  adjourned  until  to-morrow 
at  1  o'clock. 


Tuesday,  March  24,  1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  1 
o'clock  p.  m,,  escorted  by  Mr.  Pomeroy,  chairman  of  the  committee  heretofore 
appointed  for  the  purpose,  took  the  chair,  and  directed  the  Sergeant-at-arma  to 
open  the  court  by  proclamation. 

The  Seroeant-at-arms.  Hear  ye!  bear  ye  !  All  persons  are  commanded 
to  keep  silence  while  the  Senate  of  the  United  States  ia  sitting  for  the  trial  of 
the  articles  of  impeachment  exhibited  by  the  House  of  Represeutatives  against 
Andrew  Johnson,  President  of  the  United  States, 

The  Chief  Justice.  The  Secretary  will  read  the  minutes. 

The  Secretary  commenced  to  read  the  journal  of  yesterday's  proceedings. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  submit  to  the  Chair  whether  it  is  not 
advisable  to  postpone  the  reading  of  the  journal  until' the  managers  and  the 
counsel  for  the  accused  are  present. 

The  Chief  Justice.  The  Sergeant- at-arms  informs  the  Chief  Justice  that 
the  managers  are  ready  ;  and  he  has  directed  the  Secretary  to  suspend  the 
reading  of  the  minutes. 

The  counsel  for  the  respondent,  Messrs.  Staubery,  Curtis,  Evarts,  Nelson, 
and  Groesbecfc,  entered  the  chamber  and  took  the  seats  assigned  them. 

At  five  minutes  past  one  o'clock  the  presence  of  the  managers  on  the  part  of 
the  House  of  Representatives  was  announced  at  the  door  of  the  Senate  chamber 
by  the  Sergeant- at-arms. 

The  Chief  Justice.  The  managers  will  please  to  take  their  aeata  within 
the  bar. 

The  managers  were  conducted  to  the  seats  provided  for  them. 

The  members  of  the  House  of  Representatives  appeared  at  the  door,  headed 
by  Mr,  E.  B.  Waahburoe,  chairman  of  the  Committee  of  the  Whole  House,  and 
accompanied  by  the  Speaker  and  Clerk. 

The  Chibi  Justice.  The  Secretary  will  now  read  ^he  minutes. 

The  Secretary  read  the  journal  of  the  proceedings  of  Monday,  March  33,  of 
the  Senate  sitting  for  the  trial  of  the  articlea  of  impeachment  exhibited  by  the 
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House  of  Representatives  against  Andrew  Johnson,  President  of  the  TJaited 
States. 

The  Ohief  Justice.  The  Chair  will  lay  before  the  Senate  a  resolution  which 
has  been  received  from  the  Horfse  of  Representatives. 

The  Secretary  read  as  follows  ; 

In  the  House  op  Rephesf.ntatives, 

march  24,  1869. 
Beaohed,  Thai  a  meseaga  be  sent  to  the  Senate  by  tbe  Clerk  of  the  House,  informing  the 
Senate  that  the  House  of  RepreaeiitatiTes  has  adopted  a  replication  to  tbe  answer  of  the 
President  of  the  United  States  to  the  articles  of  impeachment  exhibited  against  him,  and 
(bat  the  same  will  be  presented  to  the  Senate  hy  the  managers  on  the  part  of  the  Honse. 
Attwt:  EDWARD  McPHERSON, 

Clerk  ofUie  House  of  Representalives. 

The  Chief  Justice.  The  Senate  will  receive  the  replication  of  the  managers. 

Mr.  Manager  Boutwell.  Mr.  President  and  Senators,  I  am  charged  by  the 
managers  with  presenting  the  replication  which  has  been  adopted  by  the  House 
of  Bepresentatives : 

In  the  House  of  Representatives  United  States, 

March  24,  1868. 
Rvplication  hy  the  House  of  Representatives  of  the  United  States  to  the  answeT 
of  Andrew  Johnson,  President  of  the  United  States,  to  the  articles  of  impeach- 
ment exhibited  against  him  hy  the  House  of  Representatives. 
The  HoQse  of  Representatives  of  the  United  States  have  considered  the  seV' 
eral  answers  of  Anarew  Johnson,  President  of  the  United  States,  to  tbi 
articles  of  impeachment  against  him  by  them  exhibited  in  the  name  of  themselves 
and  of  all  the  people  of  the  United  States,  and  reserving  to  themselves  all 
advantage  of  exception  to  the  insufficiency  of  his  answer  to  each  and  all  of  the 
several  articles  of  impeachment  exhibited  against  said  Andrew  Johnson,  Presi- 
dent of  the  United  States,  do  deny  each  and  every  averment  in  said  several 
answers,  or  either  of  them,  which  denies  or  traverses  the  acta,  intents,  crimes, 
misdemeanors  chatted  against  said  Andrew  Johnson  in  the  said  articles 
impeachment,  or  either  of  them ;  and  for  replication  to  said  answer  do  say  thai 
said  Andrew  Johnson,  President  of  the  United  States,  is  guilty  of  the  high 
crimes  and  misdemeanors  mentioned  in  said  articles,  and  that  the  House  of 
Representatives  ate  ready  to  prove  the  same. 

SCHUYLER  COLFAX, 
Speaker  of  the  House  of  Representatives. 
Edwabd  McFhurson, 

Clerh  of  the  House  of  Representatives. 

The  Chief  Justice,  The  replication  will  be  received  by  the  Secretary  and 
filed. 

Mr.  Johnson.  Mr.  Ohief  Justice,  I  move  that  an  authenticated  copy  of  the 
replication  be  furnished  to  the  counsel  of  the  President. 

The  motion  was  agreed  to. 

The  Chief  Justice,  When  the  Senate  sitting  as  a  court  of  impeachment 
adjoomed  yesterday  evening,  a  motion  was  pending  on  the  part  of  the  counsel 
for  the  President  that  snch  time  should  be  allowed  for  preparation  as  the  Senate 
might  please  to  determine,  and  thereupon  the  senator  from  Maryland  [Mr.  John- 
Bonj  submitted  an  order  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows  : 

Ordered,  That  the  Senate  proceed  to  thettiaiof  the  Presidentunder  the  articles  of  impeach- 
ment exhibited  against  iiim  at  the  expiration  of  ten  dajs  from  this  day,  unless  for  Cftusea 
shown  to  the  contrary. 


The  Chief  Justice.  The  question  is  on  agreeing  to  the  order. 
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Mr.  SuM^ER.  Mr.  President,  I  aend  to  the  Cliair  an  amendment,  to  come  in 
immediately  after  the  word  "Ordered."  being  in  the  nature  of  a  aubstitute. 

The  Chief  Justice.  The  senator  from  MaseachuBetts  moves  to  strike  out 
all  after  the  word  "Ordered,"  and  to  eubatitute  what  will  be  read  by  the 
Secretary. 

The  Secretary  read  as  follows  t 

How  that  replication  has  tieeo  filed,  the  Seuste,  adhering  to  its  rule  already  adopted,  will 
proceed  with  the  trial  froin  day  to  day  (Sundays  excepted)  unlese  otherwise  ordered  ua  reason 
shown. 

The  Chief  Jvstice.  The  ciuestion  is  on  the  amendment  by  way  of  substitute. 

Mr.  EDMtNDs,  Mr,  President,  I  move  that  the  Senate  retire  to  consider  the 
pending  question. 

Mr,  Sumner  and  others.  Wo,  no. 

The  Chief  Justice.  It  is  moved  by  the  senator  from  Vermont  that  the 
Senate  retire  to  consider  the  question  arising  upon  the  order  moved  by  the 
senator  from  Maryland  and  the  substitute  proposed  by  the  senator  from  Massa- 
chusetts.    [Having  put  the  question.]     The  ayes  appear  to  have  it. 

Mr.  CoNKU.\0  and  Mr.  Sumner  called  for  the  yeas  and  nays,  and  they  were 
ordered  ;  and  being  taken,  resulted — yeas  99,  nays  S3  ;  as  follows  r 

Yeas— Messrs.  Anthony,  Bayard,  Buckalew,  Corhett,  Davis,  Diion,  Doolittle,  Edmunds, 
Feflsenden,  Fowler,  FrelJnehuysen,  Grimes,  Henderson,  Hendricks,  Howe,  Johnsen,  Mc 
Creery,  Morrill  of  Maine.  Morrill  of  Vermont,  Morton,  Norton,  Pattersiin  of  New  Hamp- 
shire, Patterson  of  TennesBee,  Saulahnry,  Spr^ne,  Van  Winkle,  Vickers,  Willey,  and 
■Williams-29. 

Nays— Messrs,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Cragin,  Drake, 
Ferry,  Harlan,  Howard,  Morgan,  Nye,  Pomeroy,  Ramsey,  Rosa,  Sherman,  Stewart,  Sum- 
ner, Thayer,  Tipton.  Trumbull,  and  Wilson— 23. 

Not  votihc— Messrs.  Wade  and  Yates. 

The  Chief  Justice.  On  this  question  the  yeas  are  29  and  the  naya  are  23. 
So  the  motion  is  agreed  to,  and  the  Senate  will  retire  for  consultation. 

The  Senate  accordingly,  at  twenty-five  minutes  past  one  o'clock,  retired,  with 
the  Chief  Justice,  to  the  reception  room  for  consultation. 

The  Senate  having  retired  to  the  reception  room. 

The  Chief  Justice  stated  the  question  to  be  on  the  amendment  proposed 
by  Mr,  Sumner  to  the  order  submitted  by  Mr.  Johnson. 

Mr.  JoH,\soN  modified  the  order  submitted  by  him  so  as  to  read  : 

Ordered,  That  the  Senate  will  commence  the  trial  of  the  President  upon  the  articles  of 
impeachment  exhibited  ^;^nst  him  on  Thursday,  the  3d  of  April- 
Mr.  Williams  submitted  the  following  order  : 

Ordered,  That  the  furtlier  consideration  of  the  respondent's  application  for  time  be  post- 
poned until  the  managers  have  opened  their  case  and  submitted  their  evidence. 

Mr.  CoNKLTNQ  moved  to  amend  the  order  proposed  by  Mr.  Johnson,  by 
striking  out  "Thursday,  the  2d  of  April,"  and  inserting  "Monday,  the  30th  of 
March  instant." 

Mr.  SuMNBR  called  for  the  yeas  and  nays  on  this  amendment,  and  they  were 
ordered ;  and  being  taken,  resulted — yeas  28,  nays  26,  as  follows  : 

Yeas— Messrs.  Cameron,  Cattell,  Chandler.  Cole,  ConkliDB,  Conness,  Cragin,  Drake, 
Perry,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye, 
Patterson  of  New  Hampshire,  Pomeroy,  Ramsay,  Ross,  Stewart,  Sumner,  Thayer,  Tipton, 
Wiiley.  Williams,  and  Wilson— Sfi. 

Navs- Messrs.  Anthony,  Bayard,  Buckalew,  Corbett,  Davis,  Dixon,  Doolittle,  Edmunds, 
Fessendeo,  Fowler,  FrelinghtiyseQ,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery, 
Norton.  Pattersou  of  Tennessee,  Sanlsbury,  Sherman,  Sprague,  Trnmbuli,  Van  Winkle, 
and  Vickers — 'ii. 

Not  voting— Messrs,  Wade  and  Yates- 2. 

So  the  amendment  was  agreed  to. 

The  Chief  Justice  stated  the  next  question  to  be  upon  the  adoption  of  the 
order  proposed  by  Mr.  Williams. 
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Mr.  Williams  called  for  the  yeas  and  naya,  and  they  were  ordered ;  and 
being  taken,  resulted — yeas  9,  naya  42,  as  followa  : 

Teas — Measrs.  Anthony,  Chandler,  Diioo,  Grimee,  Harlan,  Howarcl,  Morgan,  PntterBon 
of  TenneBsee,  an<l  Williama— 9. 

Nam— Meaflre.  Bayard,  Buckalsw,  Cameron,  Cattell,  Cole,  Conkling,  Conoess,  Cragin, 
DaTiB,  Dooljttle,  Drake,  Edmunds,  Ferry,  Fesseaden,  Fowler,  FrelinghujBen,  Henderson, 
Handricks,  Howe,  Johnaon,  McCreery,  ftlorrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nor- 
trai,  Hye,  Patterson  of  New  Hampflhire,  Pomeroj,  Ramsey,  Boss,  SauUbury,  Sherman, 
Sprague,  Stewart,  eumner,  Thayer,  Tipton,  Trumbull,  Van  Winkle,  Vickere,  Willey,  »nd 
Wilaon— 12. 

Hot  voting— Measrs.  Corhett,  Wade,  and  Yatea— 3. 

So  the  order  proposed  by  Mr.  WilliamB  was  not  agreed  to. 

The  question  recurring  ou  the  amendment  proposed  in  the  Senate  chamber  by 
Mr.  Sttnmer  to  ihe  order  submitted  by  Mr.  Johnson, 

Mr.  SuMNEB  withdrew  hia  amendment. 

The  Chief  Justice  stated  the  question  to  be  on  the  order  proposed  by  Mr. 
Johnson,  as  amended,  as  follows : 

Ordertd,  That  the  Senate  will  commence  the  trial  of  the  President  upon  the  articles  of 
impeachment  exhibited  against  Lim,  on  Monday,  the  30tli  day  of  March  instant. 

Mr.  HENDRICKS  moved  to  amend  the  order  by  adding  thereto  the  words, 
"and  proceed  therein  with  all  convenient  despatch,  under  the  rules  of  the  Sen- 
ate sitting  upon  the  tnal  of  an  impeachment." 

ThS  amendment  was  adopted;  and  the  order,  aa  amended,  was  agreed  to. 

On  motion  of  Mr.  Mortdi^i  the  Senate  agreed  to  return  to  the  Senate  chamber. 

The  Senate  returned  to  the  chamber,  and  the  Chief  Justice  resumed  the  chair 
at  twenty-three  minutes  past  three  o'clock  p.  in. 

The  Chief  Justice.  The  Chief  Justice  is  directed  to  inform  the  counsel  for 
the  respondent  that  the  Senate  has  agreed  upon  an  order  in  response  to  their 
application,  which  will  now  be  read. 

The  chief  clerk  read  as  follows  : 

Ordered,  Tbat  the  Senate  will  commence  the  trial  of  the  President  upon  the  articles  of 
impeachment  exhibited  against  him,  ou  Monday,  tbe  3Dth  of  March  Instaot,  and  proceed 
therein  with  all  convenieBt  despatch,  nnder  the  rules  of  the  Senate  sitting  upon  the  trial  of 

The  Chief  Justice.  Have  the  managers  on  the  part  of  the  House  anything 
further  to  propose  ? 

Mr.  Manager  Bingham,  Mr.  President,  we  have  nothing  further  to  propose. 

The  Chief  Justice.  Have  the  counsel  for  the  respondent  anything  to  pro- 
prose } 

[No  response.] 

Mr.  Manager  Butler.  Will  the  President  allow  me  to  give  notice  to  the  wit- 
nesses on  the  part  of  the  House  of  Eepresentatives  who  are  in  attendance,  that 
they  must  appear  here  at  one  o'clock  on  Monday,  tbe  3(>th  f 

Mr.  Edmunds.  Half-past  twelve  o'clock.  The  rules  provide  for  half-past 
twelve. 

Mt.  Manager  Butleb.  Half-past  twelve  o'clock  on  Monday,  the  30th. 

Mr.  WiLSo\.  I  move  that  the  Senate  sitting  for  the  trial  of  this  impeachment 
a^ourn  until  Monday  next  at  half-past  twelve  o'clock. 

The  motion  was  agreed  to. 

The  Chief  Justice.  The  Senate  sitting  as  a  court  of  impeachmeDt  stands 
adjourned  until  half-past  twelve  o'clock  on  Monday  next,  30th  instant. 
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Monday,  March,  30,  1868. 

At  half-past  twelve  o'clock  p.  m.  the  Chief  Justice  of  the  United  States 
entered  the  Senate  chamber,  escorted  by  Mr.  Pomeroy,  chairman  of  the  com- 
mittee heretofore  appointed  for  that  purpose. 

The  Chief  Justice.  The  Sergeant-at-arms  will  open  the  court  by  procla- 
mation. 

The  8EKGEANT-AT-ARM9.  Hear  ye!  hear  ye!  hear  ye!  AU  persona  are 
commanded  to  keep  silence  while  the  Senate  of  the  United  States  is  sitting  for 
the  trial  of  the  articles  of  impeachment  exhibited  by  the  House  of  Representa- 
tives against  Andrew  Johnson.  President  of  the  United  States. 

The  President's  counsel,  Messrs.  Stanbery,  Curtis,  Evarts.  Nelson,  and 
Groesbeck,  entered  the  chamber  and  took  the  seats  assigned  to  them. 

At  twelve  o'clock  and  thirty-five  minutes  p.  m.  the  8ergeant-at-arms 
annonnced  the  presence  of  the  managers  of  the  impeachment  on  the  part  of  the 
House  of  Representatives,  and  they  were  conducted  to  the  seats  assigtied  to 

Immediately  afterward  the  presence  of  the  members  of  the  House  of  Repre- 
sentatives was  announced,  and  the  members  of  the  Committee  of  the  Whole 
Honse,  headed  by  Mr.  E.  B.  Washburne,  of  Illinois,  the  chairman  of  that  com- 
mittee, and  accompanied  by  the  Speaker  and  Clerk  of  the  House  of  Represent- 
atives, entered  the  Senate  chamber  and  took  the  seats  prepared  for  them. 

The  Chief  Justice.  The  minutes  of  the  l^t  day's  proceedings  will  now  be 
read  by  the  Secretary. 

The  Secretary  read  the  proceedings  of  the  Senate  sitting  on  Tuesday,  March 
24, 1868,  for  the  trial  of  Andrew  Johnson,  President  of  the  United  States. 

The  Chief  Justice.  Gentlemen  managers  of  the  House  of  Representatives, 
you  will  now  proceed  in  support  of  the  articles  of  impeachment.  Senators  will 
please  give  their  attention. 


Mr.  President  and  Gentlemen  of  the  Senate  : 

The  onerous  duty  has  fallen  to  ray  fortune  to  present  to  you,  imperfectly  as  I 
must,  the  several  propositions  of  fact  and  law  upon  which  the  House  of  Repre- 
sentatives will  endeavor  to  sustain  the  cause  ef  the  people  against  the  President 
of  the  United  States,  now  pending  at  year  bar. 

The  high  station  of  the  accused,  the  novelty  of  the  proceeding,  the  gravity 
of  the  husineBS,  the  importance  of  the  questions  to  be  presented  to  your  adjudi- 
cation, the  possible  momentous  result  of  the  issues,  each  and  all  must  plead  for 
me  to  claim  your  attention  for  as  long  a  time  as  your  patience  may  endure. 

Now,  for  the  first  time  in  the  history  of  the  world,  has  a  nation  brought 
before  the  highest  tribunal  its  chief  executive  magistrate  for  trial  and  possible 
deposition  from  office,  upon  charges  of  maladministration  of  the  powers  and  • 
duties  of  that  office.  In  other  times,  and  in  other  lands,  it  has  been  found  that 
despotisms  could  only  be  tempered  by  Msassination,  and  nations  living  under 
constitutional  governmeats  even,  have  found  no  mode  by  which  to  rid  them- 
selves of  a  tyrannical,  imbecile,  or  faithless  ruler,  save  by  overturning  the  very 
foundation  and  frame-work  of  the  government  itself.  And.  but  recently,  in  one 
of  the  most  civilised  and  powerful  governments  of  the  world,  from  which  our 
own  institutions  have  been  largely  modelled,  we  have  seen  a  nation  submit  for 
years  to  the  rule  of  an  insane  king,  becauee  its  constitution  contained  no  method 
for  his  removal. 

Our  fathers,  more  wisely,  founding  our  government,  have  provided  for  such 
and  all  similar  eiigencies  a  conservative,  effectual,  and  practical  remedy  by  the 
conatitutional  provision  that  the  "  President,  Vice-PreBident,  and  all  civil  officers 
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of  the  United  States  ahail  be  removed  from  office  on  impeachment  for  and  con- 
viction of  treason,  bribery,  or  other  high  ciimea  and  misdemeanora."  The 
Couetitntion  leaves  nothing  to  implication,  either  as  to  the  persons  upon  whom, 
or  the  body  by  whom,  or  the  tribunal  before  which,  or  the  offences  for  which, 
or  the  manner  in  which,  this  high  power  should  be  exercised  ;  each  and  all  are 
provided  for  by  express  words  of  imperative  command. 

The  House  of  Representatives  shall  solely  impeach ;  the  Senate  only  shall 
try  ;  and  in  case  of  conviction  the  judgment  shall  alone  be  removal  from  office 
and  disqualification  for  office,  one  or  both.  These  mandatory  provisions 
became  neceeaary  to  adapt  a  well  known  procedure  of  the  mother  country  to 
the  institutions  of  the  then  infant  republic.  But  a  single  incident  only  of  the 
bnsiness  was  left  to  construction,  and  that  concerns  the  offences  or  incapacities 
which  are  the  groundwork  of  impeachment.  This  was  wisely  done,  because 
human  foresight  is  inadequate,  and  human  intelligence  fails  in  the  task  of 
anticipating  and  providing  for,  by  positive  enactment,  all  the  infinite  gradations 
of  human  wrong  and  sin,  by  which  the  liberties  of  a  people  and  the  safety  of 
a  nation  may  be  endangered  from  the  imbecility,  corruption  and  unhallowed 
ambition  of  its  rulers. 

It  may  not  be  uninstrtictive  to  observe  that  the  framers  of  the  Constitution, 
while  engaged  in  their  glorious  and,  I  trust,  ever-enduriug  work,  had  their 
attention  aroused  and  their  minds  quickened  moat  signally  upon  this  very 
topic.  In  the  previous  year  only  Mr.  Burke,  from  his  place  in  the  House  of 
Commons  in  England,  had  preferred  charges  for  impeachment  against  Warren 
Hastings,  and  three  days  before  our  couvention  sat  he  was  impeached  at  the 
bar  of  the  House  of  Lords  for  misbehavior  in  office  as  the  ruler  of  a  people 
whose  numbers  were  counted  by  millions.  The  mails  were  then  bringing  across 
the  Atlantic,  week  by  week,  the  eloquent  accusations  of  Buxke,  the  gorgeous 
and  burning  denunciations  of  Sheridan,  in  behalf  of  the  oppressed  people  of 
India,  against  oue  who  had  wielded  over  them  more  than  regal  power.  May  it 
not  have  been,  that  the  trial  then  in  progress  was  the  determining  cause  why 
the  framers  of  the  Constitution  left  the  description  of  offences,  because  of  which 
the  conduct  of  an  officer  might  be  inquired  of,  to  be  defined  by  the  laws  and 
usages  of  Parliament  as  found  in  the  precedents  of  the  mother  country,  with 
which  our  fathers  were  as  familiar  as  we  are  with  onr  own  ? 

In  tlie  light,  therefore,  of  these  precedents,  the  question  arises,  What  are 
impeachable  offences  under  the  provisions  of  our  Constitution  ? 

To  analyze,  to  compare,  to  reconcile  these  precedents,  is  a  work  rather  for 
the  closet  than  the  forum  In  order,  therefore,  to  spare  your  attention,  I  have 
preferred  to  state  the  result  to  which  I  have  arrived,  and  that  you  may  see  the 
authorities  and  discussions,  both  in  this  country  and  in  England,  from  which  we 
deduce  our  propositions,  ao  far  as  applicable  to  this  case,  I  pray  leave  to  lay 
before  you,  at  the  close  of  my  argument,  a  brief  of  all  the  precedents  and 
authorities  upon  this  subject,  in  both  countries,  for  which  I  am  indebted  to  the 
eabaastive  and  learned  labors  of  my  friend,  the  honorable  William  Lawrence, 
of  Ohio,  member  of  the  Judiciary  Committee  of  the  House  of  Representatives, 
in  which  I  fully  concur  and  which  I  adopt. 

We  define,  therefore,  an  impeachable  high  crime  or  misdemeanor  to  be  one  in 
iU  nature  or  consequencet  luhvertive  of  somejkndamenial  or  e»»ential  principle 
of  government,  or  highly  prejudicial  to  the  public  interest,  and  thi»  may  conaitl 
of  a  violation  of  the  Constitution,  of  law,  of  an  official  oath,  or  of  duty,  by  an 
act  committed  or  omitted,  or,  mthowt  vioiacing  a  positive  law,  hy  the  abute  of 
diieretionary  powers  Jrom  improper  mativet,  or  for  any  improper  purpote. 

The  first  criticism  which  will  strike  the  miud  on  a  cursory  examination  of  this 
definition  is,  that  some  of  the  enumerated  acts  are  not  within  the  common-law 
definition  of  crimes.  It  is  but  common  learning  that  in  the  English  precedents 
the  words  "high  crimes  and  misdemeanors"  are  universally  used;  hut  anymal- 
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vereation  in  office,  higlily  prejudicial  to  the  public  interest,  or  aubversive  of  some 
fundamental  priuciple  of  government  by  which  the  safety  of  a  people  may  be 
in  danger,  is  a  high  crime  against  the  nation,  ae  the  term  is  nsed  in  parliamen- 
tary law. 

Hallam,  in  his  Constitutional  History  of  England,  certainly  deduces  this  doctrine 
from  the  precedents,  and  especially  Lord  Danby  case,  11  State  Trials,  600,  of 
which  he  says ; 

The  ConimosB,  Id  impeachiDg^  Lord  Danbj,  went  a  great  wa;  towards  establishicg  the 
principle  that  do  miiiigtor  can  shelter  himself  behlDd  tlie  throne  b;  pleading  obedience  to  the 
orders  of  his  sovereigo.  He  is  answerable  for  the  justice,  the  honealv,  the  utility  of  all  meas- 
ures emanaling  from  the  Crown,  as  well  as  for  their  legality  ;  and  tnas  the  executive  admin- 
isiration  is,  or  uaght  to  be,  subordinate  in  all  great  matters  of  policy  to  the  superiutendence 
and  virtaal  coDtrol  of  the  two  housea  of  Parliameot.  ^ 

Mr.  ChriBtian,  in  his  notes  to  the  Gommentariea  of  Blachstone,  explaine  the 
collocation  and  use  of  the  words  "high  crimes  and  roiBdemeanors"  by  saying: 

When  the  words  "high  crimes  and  misdemeanors"  are  used  in  proneeujions  by  impeach- 
ment, the  words  "high  crimes"  have  no  definite  signification,  but  are  used  merely  to  give 
greater  solemnity  to  the  charge. 

A  like  interpretation  must  have  been  given  by  the  Earners  of  the  Constitution, 
because  a  like  definition  to  ours  was  in  the  mind  of  Mr.  Madison,  to  whom  more 
than  to  any  other  we  are  indebted  for  the  phraseology  of  our  Constitution,  for, 
in  the  first  Congress,  when  discussing  the  power  to  remove  an  officer  by  the 
President,  which  is  one  of  the  very  materia!  questions  before  the  Senate  at  this 
moment,  he  uses  the  following  words  ; 

The  danger  consiats  mainly  in  this :  that  the  President  can  displace  from  office  a  man 
whose  merits  require  he  should  be  continued  in  it.  In  the  first  place,  he  will  be  impeach- 
able by  the  House  for  such  an  act  of  maladministration,  for  I  contend  that  the  wanton 
removal  of  meritorious  officers  would  subject  him  to  impeachment  and  removal  from  hia  own 
hig-h  trust. 

5  this  view,  we  find  that  within  ten  years  afterwards  impeach- 
id  by  the  very  men  who  framed  the  Constitution  to  the  acts  of 
public  officers,  which  under  no  common-law  definition  could  be  justly  called 
crimes  or  misdemeanors,  either  high  or  low.  Leaving,  however,  the  correctness 
of  our  proposition  to  be  sustained  by  the  authorities  we  furnish,  we  are  nat- 
urally brought  to  the  cousideration  of  the  method  of  the  procedure,  and  the 
nature  of  the  proceedings  in  cases  of  impeachment,  and  the  character  and  powers 
of  the  tribunal  by  which  high  crimes  and  misdemeanors  are  to  be  adjudged  or 
determined. 

One  of  the  important  questions  whicli  meets  ns  at  the  outset  is :  Is  this  pro- 
ceeding a  trial,  as  that  terra  is  understood,  so  far  as  relates  to  the  rights  and 
duties  of  a  court  and  jury  upon  an  indictment  for  crime  1  Is  it  not  rather  more 
in  the  nature  of  an  inquest  of  office  1 

The  Constitution  seems  to  have  determined  it  to  be  the  latter,  because,  under 
its  provisions  the  right  to  retain  and  hold  office  is  the  only  subject  that  can  be 
fiudly  adjudicated!  all  preliminary  inquiry  being  carried  on  solely  to  determine 
that  question  and  that  alone. 

All  investigations  of  fact  are  in  some  sense  trials,  but  not  in  the  sense  in  which 
the  word  is  used  by  courts. 

Again,  as  a  correlative  question  : 

Is  this  body,  now  sitting  to  determine  the  accusation  of  the  House  of  Repre- 
sentatives against  the  President  of  the  United  States,  the  Senate  of  the  United 
States,  or  a  Court  ? 

I  trust,  Mr.  President  and  Senatbrs,  I  may  be  pardoned  for  making  some 
suggestions  upon  these  topics,  because  to  us  it  seems  these  are  questions  not  of 
forms,  but  of  substance.  If  this  body  here  is  a  Court  in  any  manner  as  contra- 
distinguished from  the  Senate,  then  we  agree  that  many  if  not  all  the  analogies 
of  the  procednres  of  courts  must  obtain;  that  the  common-law  incidents  of  a 
trial  in  court  must  have  place;  that  you  may  be  bound  in  your  proce 


Hos;edbyVjOO'^k 


90  lUPEACHHENT  OF  THE  PBB8IDBHT. 

Bdjiidica.tion  by  the  rules  and  precedents  of  the  common  or  statute  law  ;  that 
the  interest,  bias,  or  preconceived  opiaions  or  affinities  to  the  pu^y,  of  the  judges, 
may  be  open  to  inquiry,  and  even  the  rules  of  order  xai  precedents  in  courts 
ahoulJ  have  effect ;  that  the  managers  of  the  House  of  Representatives  must 
conform  to  those  rules  as  they  would  he  applicable  to  public  or  private  prosecu- 
tws  of  crime  in  courts,  and  that  the  accused  may  claim  the  benefit  of  the  rule  in 
criminal  caseH,  that  he  may  only  be  convicted  when  the  evidence  makes  the  fact 
»nd  reasonable  doubt,  instead  of  by  a  preponderance  of  the  evidence. 
'  respectfully  insist  that  this  Tribaaal  has  none  of  the  attributes 
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of  a  judicial  Oourt  as  they  we  commonlv  received  and  understood.  Of  course, 
this  question  must  be  largely  determined  by  the  express  provisions  of  the  Con- 
stitution, and  in  it  there  is  no  word,  as  is  well  known  to  you.  Senators,  which 
gives  the  slightest  coloring  to  the  idea  that  this  is  a  Court,  save  that  in  the  trial 
of  thia  particular  reapoadent  the  Chief  Justice  of  the  Supreme  Oourt  must  pre- 
side. But  even  this  provision  can  have  no  determining  eSfect  upon  the  question, 
becanse,  is  not 'this  tbe  same  Tribunal  io  all  its  powers,  incidents,  and  duties, 
when  other  civil  officers  are  brought  to  its  bar  for  trial,  when  the  Vice-President 
(not  a  judicial  officer)  must  preside  I  Can  it  be  contended  for  a  moment  that 
this  is  the  Senate  of  the  United  States  when  sitting  on  the  trial  of  all  other 
officers,  and  a  Gonrt  only  when  the  President  is  at  the  bar  ?  solely  because  in 
this  case  the  OonBtit4itioin  has  de^ignat^d  the  Chief  Justice  as  the  presiding 
office  f 

The  fact  that  Senators  are  sitting  for  this  purpose  oa  oath  or  affirmation  does 
not  influence  the  argument,  because  it  is  well  understood  that  that  was  but  a 
substitute  for  the  obligation  of  honor  under  which,  by  the  theory  of  the  British 
eoBStitutiou,  the  peers  of  England  were  supposed  to  sit  in  like  cases. 

A  peer  of  England  makes  answer  in  a  court  of  chancery  upon  honor,  when  a 
common  person  must  answer  upon  oath.  But  our  fathers,  sweeping  away  all 
distinctions  of  caste,  required  every  man  alike,  acting  in  a  solemn  proceeding  like 
this,  to  take  an  oath.  Our  Constitution  holds  all  good  men  alike  honorable,  and 
entitled  to  honor. 

The  idea  that  this  tribunal  was  a  Court  seems  to  have  crept  in  because  of  the 
analogy  to  similar  proceedings  in  trials  before  the  House  of  Lords. 

Analogies  have  ever  been  found  deceptive  and  illusory.  Before  such  analogy 
is  invoked  we  must  not  forget  that  the  Houses  of  Parliament  at  firat,and  latterly 
the  House  of  Lords,  claimed  and  exercised  jurisdiction  over  all  crimes,  even 
where  the  punishment  extended  to  life  and  limb.  By  express  provision  of  our 
Constitution  all  such  jurisdiction  is  taken  from  the  Senate  and  "  the  judicial 
power  of  the  United  States  is.  vested  in  one  Supreme  Oourt  and  such  inferior 
courts  as  from  time  to  time  Congress  may  ordain  and  establish." 

We  suggest,  therefore,  that  we  are  in  tlie  presence  of  the  Senate  of  the  United 
States  convened  as  a  constitutional  tribunal,  to  inquire  into  and  determine 
whether  Andrew  Johnson,  because  of  malversation  in  office,  is  longer  fit  to 
retain  the  office  of  President  of  the  United  States,  or  hereafter  to  hold  any  office 
of  honor  or  profit. 

I  respectfully  submit  that  thus  far  your  mode  of  proceeding  has  no  analogy 
to  that  of  a  court.  You  issue  a  summons  to  give  the  respondent  notice  of  the 
case  pending  against  him.  You  do  not  sequester  his  person — yon  do  not  require 
his  pereoDal  appearance  even ;  you  proceed  against  him  and  will  go  on  to 
determine  his  cause  in  bis  absence,  and  make  the  final  order  therein.  How  dif- 
ferent is  each  step  from  those  of  ordinary  .criminal  procedure. 

A  constitutional  tribunal  solely,  you  are  bound  by  no  law,  either  statute  or 
common,  which  may  limit  your  constitudonal  prerogative.  You  consult  no  pre- 
cedents save  those  of  the  law  and  custom  of  parliamentary  bodies.  You  are  a 
law  unto  yourselves,  bound  only  by  the  natural  principles  of  equity^and  jus- 
tice, and  that  lalut  popidi  mprema  est  lex. 
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Upon  tLeee  principlee  and  parlimentary  lav  no  judges  can  aid  yon,  and 
indeed  in  late  yeara  toe  judges  of  England  in  the  trial  of  impeAchmeDt  declined 
to  Bpeak  to  a  miestion  of  parliamentary  law,  even  at  the  requeBt  of  the  Houae  of 
Peers,  althoQgh  they  attended  on  them  in  their  robee  of  office. 

Nearly  five  hundred  jeaxe  ago,  in  1388,  the  Houee  of  Lords  resolved,  in  the 
oaae  of  Belknap  and  the  other  judges,  "That  these  matters,  when  brought  before 
them,  shall  be  diacuBsed  and  adjudged  by  the  course  of  Parliament,  and  not  by 
the  civil  law,  nor  by  the  common  law  of  the  land  used  in  other  inferior  courts." 

And  that  resolution,  which  was  in  contravention  of  the  opinion  of  all  the 
judges  of  England,  and  against  the  remonstrance  of  Richard  II,  remains  the 
unquestioned  law  of  England  to  this  day. 

Another  determining  quality  of  this  tribunal,  distinguishing  it  from  a  court 
and  the  analogies  of  ordinary  legal  proceedings,  and  showing  that  it  is  a  Senate 
only,  is,  that  there  can  be  no  right  of  challenge  by  either  party  to  any  of  its 
members  for  favor,  or  malice,  affinity,  or  interest. 

This  has  been  held  from  the  earliest  times  in  Parliament  even  when  that  was 
the  high  court  of  judicature  of  the  realm  sitting  to  punish  all  crimes  against  the 
peace. 

In  the  case  of  The  Duke  of  Somerset,  (1  Howell'a  State  Trials,  p.  521,)  as 
early  as  1551,  it  was  held  that  the  Duke  of  N^orthumberland  and  the  Marquis 
of  Northampton  and  the  !Earl  of  Pembroke,  for  an  attempt  upon  whose  lives 
Somerset  was  on  trial,  should  sit  in  judgment  upon  him  against  the  objection  of 
the  accused  because  "a  peer  of  the  realm  might  not  be  challenged." 

Again,  the  Duke  of  Northumberland,  (ibid.,  lat  State  Trials,  p.  765,)  Marquis 
of  Northampton,  and  Earl  of  Warwick,  being  on  trial  for  theirhves,  A.  D.  1653, 
before  the  Court  of  the  Lord  High  Steward  of  England,  one  of  the  prisoners 
inquired  whether  any  such  persons  as  were  equally  culpable  in  that  crime,  and 
those  by  whose  letters  and  commandments  he  was  directed  in  all  his  doings, 
might  he  his  judges,  or  pass  upon  his  trial  at  his  death.  It  was  answered  that, 
"  If  any  were  as  deeply  to  be  touched  as  himself  in  that  case,  yet  as  long  as  no 
attainder  of  record  were  agtunst  them,  they  were  nevertheless  persons  able  in 
the  law  to  pass  upon  any  trial,  and  not  to  be  challenged  therefor,  bat  at  the 
prince's  pleasure." 

Again,  on  the  trial  of  Earls  of  Essex  and  Southampton,  (ibid.,  1  State  Trials, 
p.  133S,)  for  high  treason,  before  all  the  justices  of  England,  A.  D.  1600,  the 
Earl  of  Essex  desired  to  know  of  my  liord  Chief  Justice  whether  he  might 
challenge  any  of  the  peers  or  no.  Whereunto  the  Lord  Chief  Justice  answered 
"  No." 

Again,  in  Lord  Audley's  case,  (ibid.,  3  Stat«  Trials,  page  402.  A.  D.  1631,) 
it  was  questioued  whether  a  peer  might  challenge  his  peers,  aa  in  the  case  of 
common  jurats.  It  was  answered  by  all  the  judges,  after  consultation,  "  he 
might  not."  [This  case  is  of  more  value  because  it  was  an  indictment  for  being 
accessory  to  rape  upon  his  own  wife,  and  had  no  political  influence  in  it  what- 
ever.] The  same  point  was  ruled  in  the  Countess  of  Essex's  case  on  trial  for 
treason.     (Moore's  Reports,  621.) 

In  the  Earl  of  Portland's  case,  A.  D.  1701,  (ibid..  State  trials,  page  288.)  the 
Commons  objected  that  Lord  Sommera,  the  Earl  of  Oxford,  and  Lord  Hriifax, 
who  had  been  impeached  by  the  Commons  before  the  House  of  Lords  for  being 
concerned  in  the  same  acts  for  which  Portland  was  being  .brought  to  trial,  voted 
and  acted  with  the  House  of  Lords  in  the  preliminary  proceedings  of  said  trial, 
and  were  upon  a  committee  of  conference  in  relatioa  tharetfl.  But  the  lords 
after  discussion  solemnly  resolved  •'  that  no  lord  of  Parliament,  impeached  of 
high  crimes  and  misdemeanors,  can  be  precluded  from  voting  on  any  occasion, 
except  on  his  own  triaL" 

InthetrialofLordViacountM:elviIle,A.D.1806,(ibid.,  29  Slate  Trials,  p.  1398,) 
some  observations  having  been  made  as  to  the  possible  bias  of  some  portion  of 
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the  peers,  (by  the  oouDsel  for  defendant,}  Mr.  Whitebread,  one  of  the  managers 
on  the  part  of  the  Oommoos,  answered  as  follows  -, 

My  lords,  as  to  joni  own  court,  Bomethiug  hasTieen  thioivn  out  about  tlie  possibility  of  a 
challenge.  Upon  sacb  a  subject  it  will  not  be  neeeasaTy  to  say  more  than  thiB,  which  has 
been  aoDiitted :  tbat  an  order  was  given  by  the  House  of  Commoiu  to  prosecdte  Lord  Mel- 
Tille  in  aeourt  of  law  where  he  would  hayethery'Ai  to  challenge  his  jarors.  -  ■  •  What 
did  the  noble  Visi'Ount  tben  do  by  the  meaos  of  one  of  bis  friends  ?  •  «  •  From  the 
mouth  of  that  learned  gentleman  came  at  last  the  euceeasfal  motion  ■.  "that  Henry,  Viscount 
of  Melville,  be  impeached  of  high  crimes  and  miademeanorB."  I  am  justified,  theo,  in  saying 
that  be  is  here  by  his  own  option.  •  ■  •  Bui,  my  lords,  a  ebaileoge  to  your  lordsMps  ! 
Is  not  every  individual  peer  the  guardian  of  his  own  honor! 

In  the  trial  of  Warren  Hastings  the  same  point  was  ruled,  or,  more  properly 
speaking,  taken  for  granted,  for  of  the  more  than  170  peers  who  commenced 
the  tiial,  hut  29  sat  and  pronounced  the  verdict  at  the  close,  and  some  of  those 
were  peers  created  since  the  trial  began,  and  had  not  heard  either  the  opening 
or  much  of  the  evidence  ;  and  during  the  trial  there  had  been  by  death,  succea- 
Bion,  and  creation  more  than  180  changes  in  the  House  of  Peers,  who  were  his 
judges. 

We  have  abundant  authority  also  on  this  point  in  our  own  country. 

In  the  case  of  Judge  Pickering,  who  was  tried  in  March,  1804,  for  drunken- 
nesa  in  office,  although  undefended  in  form,  yet  he  had  all  his  rights  preserved. 

This  trial  being  postponed  a  session,  three  senators — Samuel  Smith,  of 
Maryland.  Israel  Smith,  of  Vermont,  and  John  Smith,  of  New  York — who  had 
all  been  members  of  the  House  of  Repreeentatives,  and  there  voted  in  favor  of 
impeaching  Judge  Pickering,  were  senators  when  his  trial  came  off. 

Mr,  Smith,  of  New  York,  raised  the  question,  by  asking  to  be  excused  from 
voting,  Mr.  Smith,  of  Maryland,  declared  "  he  would  not  be  influenced  from  his 
duty  by  any  false  delicacy  ;  that  he,  for  his  paxt,  felt  no  delicacy  upon  the  sub- 
ject; the  vote  he  had  given  in  the  other  house  to  impeach  Judge  Pickering 
would  have  no  influence  upon  him  in  the  court ;  his  constituents  bad  a  right  to 
his  vote,  and  he  would  not  by  any  act  of  his  deprive,  or  consent  to  deprive, 
tbem  of  that  right,  but  would  claim  and  exercise  it  upon  this  as  upon  every 
other  qaestion  that  might  be  submitted  to  the  Senate  whilst  he  had  the  honor  of 
a  seat." 

A  vote  being  had  upon  the  question,  it  was  determined  that  these  gentlemen 
should  sit  and  vote  on  the  trial.  This  passed  in  the  afGrmative  by  a  vote  of 
19  to  7,  and  all  the  gentlemen  sat  and  voted  on  every  question  during  the 
trial. 

On  the  trial  of  Samuel  Chase  before  the  Senate  of  the  United  States,  no 
challenge  was  attempted,  although  the  case  was  decided  by  an  almost  strict  party 
vote  in  high  party  times,  and  doubtless  many  of  the  senators  had  formed  and 
expressed  opinions  upon  bis  conduct. 

That  arbitrary  judge,  but  learned  lawyer,  knew  too  much  to  attempt  any  such 
futile  movement  as  a  challenge  to  a  senator.  Certain  it  is  that  the  proprieties 
of  the  occasion  were  not  marred  by  the  worse  than  anomalous  proceeding  of  the 
challenge  of  one  senator  to  another,  especially  before  the  defendant  hsid  appeared. 

Nor  did  the  Managers  exercise  the  right  of  challenge,  although  Senators  Smith 
and  Mitchell,  of  New  York,  were  members  of  the  Senate  on  tbe  trial  and  voted 
dof^j/^y  on  every  article,  who  had  been  membera  of  the  House  when  the 
articles  were  found,  and  had  there  voted  steadily  against  the  whole  proceeding. 

Judge  Peck's  case,  which  was  tried  in  1831,  affords  another  instance  in  point. 

The  conduct  of  Judge  Peck  had  been  the  subject  of  much  animadversion  and 
comment  by  the  public,  and  had  been  for  four  years  pending  before  the  Congress 
of  the  United  States  before  it  finally  came  to  trial.  It  was  not  possible  but 
that  many  of  the  Senate  had  both  formed  and  expressed  opinions  upon  Peck's 
proceedings,  and  yet  it  never  occurred  to  that  good  lawyer  to  make  objection  to 
nis  triers.     Nor  did  the  Managers  challenge,  although  Webster  of  Massachusetts 
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was  a  member  of  the  committee  of  the  House  of  Repreoentatives  to  whom  the 
petition  for  impeachment  was  referred,  and  which,  after  examination,  reported 
thereon  "leave  to  withdraw,"  and  Sprague,  of  Maine,  voted againat  the  proceed- 
ings in  the  Houee,  while  LivingBton,  of  Louisiana,  voted  for  toem.  All  of  theae 
gentlemen  sat  npon  the  trial,  and  voted  aa  tbev  did  in  the  Houee. 

A  very  remarkable  and  instructive  case  waB  that  of  Judge  Addison,  of  Penn- 
sylvania, in  1804.  There,  after  the  articles  of  impeachment  were  framed,  the  trial 
was  postponed  to  another  session  of  the  legislature.  Meanwhile,  three  members 
of  the  House  of  Representatives,  who  bad  voted  for  the  articles  of  impeachment, 
were  elected  to  the  Senate  and  became  the  triers  of  the  articles  of  impeacfimentof 
which  they  had  solemnly  voted  the  respondent  to  be  guilty.  To  their  sittingon  the 
trial  Judge -Addison  objected,  but  after  an  exhaustive  argument  bia  objection 
was  overruled,  17  to  6.  Two  of  the  minority  were  the  gentlemen  who  had 
voted  bim  guilty,  and  who  themselves  objected  to  sitting  on  the  trial. 

Thus  stands  the  case  upon  authority.     How  does  it  stand  upon  principle  ? 

In  a  conference  held  in  1691,  between  the  lords  and  commons,  on  a  proposi- 
tion to  limit  the  number  of  judges,  the  lords  made  answer  : 

That  in  tbB  case  of  impaachmeots,  which  are  the  groans  of  the  people,  and  for  the  highest 
crimes,  and  carry  with  them  a  greater  BtippOBJlion  of  gnilt  than  any  other  accusation,  there 
all  the  lords  mast  judge. 

There  have  been  many  instances  in  England  where  this  necessity,  that  no 
peer  be  escused  from  sitting  on  such  trials,  has  produced  curious  results. 
Brothers  have  sat  upon  the  trials  of  brothers,  fathers  upon  the  trials  of  sons  and 
daughters,  uncles  upon  the  trials  of  nephews  and  nieces;  no  excuse  being 
admitted. 

One,  and  a  most  peculiar  and  painful  instance,  will  suffice  upon  this  point  to 
illustrate  the  strength  of  the  rule.  In  the  trial  of  Anne  Bullen,  the  wife  of  one 
sovereign  of  England,  and  the  mother  of  another,  lier  father.  Lord  Eochefort, 
and  her  uncle,  the  Duke  of  Norfolk,  sat  as  judges  and  voted  guilty,  although 
one  of  the  chaises  against  the  daughter  and  niece  was  a  criminal  intimacy  with 
her  brother,  the  son  and  nephew  of  the  judges. 

It  would  seem  impossible  that  in  a  proceeding  before  such  a  tribunal  ao  con- 
Btitnted  there  could  he  a  challenge,  because  as  the  number  of  triers  is  limited 
by  law,  and  as  there  are  not  now,  and  never  have  been,  any  provisions,  either  in 
England  or  iu  this  country,  for  substituting  another  for^the  challenged  party,  aa 
a  talesman  is  substituted  in  a  jury,  the  accused  might  escape  punishment  alto- 
gether by  challenging  a  suf&cient  number  to  prevent  a  quorum,  or  the  accuser 
might  oppress  the  respondent  by  challenging  all  persons  favorable  to  him  until 
the  necessary  unanimity  for  conviction  was  secured. 

This__pioceeding  being  but  an  inquest  of  office,  and,  except  in  a  few  rare 
instances,  always  partaking,  more  or  less,  of  political  considerations,  and  re- 
quired to  be  disoussed,  before  presentation  to  the  triers,  by  the  co-ordinate  branch 
of  the  legislature,  it  is  impossible  that  senators  should  not  have  opinions  and 
convictions  upon  the  subject-matter  more  or  less  decidedly  formed  before  the 
case  reaches  them.  If,  therefore,  challenges  could  be  allowed  because  of  such 
opinions,  as  in  the  case  of  jurors,  no  trial  could  go  forward,  because  every  intel- 
ligent senator  could  be  objected  to  upon  one  side  or  the  other. 

I  should  have  hardly  dared  to  trouble  the  Senate  with  such  minuteness  of 
citation  and  argument  upon  this  point,  were  it  not  that  certain  persona  and 
papers  outside  of  this  body,  by  aophistries  drawn  from  the  analogies  of  the  pro- 
ceedings in  courts  before  juries,  have  endeavored,  in  advance,  to  prejudice  the 
fuhlic  mind,  hut  little  instructed  in  this  topic,  because  of  the  infrequency  of 
unpeachments,  against  the  legal  validity  and  propriety  of  the  proceedings  upon 
this  trial 

I  may  be  permitted,  without  ofience,  Airther  to  state  that  these  and  similar 
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reitsoiiB  lave  prevented  the  Managere  from  objecting  by  challenge  or  otherwise  to 
the  competency  of  tme  of  the  triers  of  near  affinity  to  the  accused. 

We  believe  it  is  hit  right,  nay,  his  dnty  to  the  8tat«  he  repreeents,  to  sit  upon 
the  trial  ae  he  would  apon  any  ot^er  matter  which  shontd  come  before  the  Sen- 
ate. His  Beat  and  rote  belong  to  his  constituents,  and  not  to  himaelf,  to  be 
need  according  to  hta  best  judgment  upon  every  grave  matter  that  cornea  before 
the  Senate. 

Again,  aa  political  considerations  are  involved  in  this  trial  raising  questions- 
of  intereat  to  the  conetituents  of  every  senator,  it  is  hia  right  and  duty  to  express 
himself  as  fully  and  freely  npon  such  questiona  as  npon  any  other,  even  to 
express  a  belief  in  the  guilt  or  innocence  of  the  accnaed  or  to  say  "  he  will  sus- 
tain himintheconraeheis  taking,"  although  he  so  eaya  oiler  accusation  bronght. 
Let  me  illustrate,  Suppose  that  after  this  impeachment  had  been  voted  by  the 
House  of  Representatives  the  conatituenta  of  any  senator  had  called  a  public 
meeting  to  sustain  the  President  against  what  they  were  pleased  to  term  the 
"  tyrannical  acts  of  Congress  towards  him  in  impeaching  him,"  and  should  call 
upon  their  senator  to  attend  and  take  part  in  auch  meeting,  I  do  not  conceive 
that  it  would,  or  ought  to  be  legally  objected  against  him  aa  a  disqualification  to 
sit  upon  this  trial,  upon  the  principles  I  have  stated,if  be  should  attend  the  meet- 
ing, or  favor  the  object,  or,  if  his  engagements  in  the  Senate  prevented  his  leav- 
ing, I  have  not  been  able  to  find  any  legal  nhjection'in  the  books  to  his  writing 
a  letter  to  such  meeting,  containing,  among  other  things,  statements  like  the 
following ; 

Senate  Chamber,  February  34,  1868. 
Gentlemen  :  My  public  and  profeesiotial  ecgagements  will  be  such  on  the  4thof  Marcb 
thiLt  I  am  reluutantly  compelled  to  dctcliae  ;our  iuvitatiou  to  be  present  and  address  tbe 
meeting  to  be  held  in  our  dtj  on  that  day. 

That  the  President  of  the  United  States  baa  Hinc«rely  endeavored  to  preBerve  these  (out  free 
institutions)  from  violation  I  have  no  doubt,  and  I  live,  therefore,  tbroughout  the  unfortu- 
nate diflerence  of  opinion  between  him  anil  Congress,  sustained  him.  And  this  I  shall  con- 
tiune  to  do  as  long  as  he  shrill  prove  faithful  to  duty.  With  mj  beat  thanka  for  (he  honor 
you  bare  done  me  by  your  invitation,  and  tegretting  that  it  is  not  in  my  power  to  accept  it, 
I  remain,  with  regard,  your  obedient  servant, 

EETEEDY  JOHNSON. 

We  should  have  as  much  right  to  expect  his  vote  on  a  clearly- proven  case  of 
guilty  as  had  King  Henry  the  Eighth  to  hope  for  the  vote  of  her  fether  against 
his  wife.    He  got  it. 

King  Henry  knew  the  strength  of  hia  case,  and  we  know  the  strength  of  ours 
against  this  respondent. 

If  it  be  said  that  this  is  an  infelicity,  it  is  a  sufficient  and  decisive  answer  that 
it  is  the  infelicity  of  a  precise  constitutional  provision,  which  provides  that  the 
Senate  shall  have  the  sole  power  to  try  impeachments,  and  the  only  security 
against  bias  or  prejudice  on  the  part  of  anysenator  is  that  tv>o-thtrds  of  the  sen- 
atora  present  are  necessary  for  conviction. 

To  this  rule  there  is  but  one  possible  exception,  founded  on  both  reason  and 
authority,  that  a  senator  may  not  be  a  judge  inhis  own  case. 

I  have  thought  it  necessary  to  determine  the  nature  and  attributes  of  the  Trib- 
Hual,  before  we  attend  to  the  scope  and  meaning  of  tbe  accusation  before  it. 

The  first  eight  articles  set  out' in  several  distinct  forms  the  acts  of  the  respond- 
ent in  removing  Mr.  Stanton  from  office,  and  appointing  Mr.  Thomaa,  ad  interim, 
difiering  in  legal,  effect  in  the  purposes  for  which  and  the  intent  with  which, 
either  or  both  of  the  acts  were  done,  and  the  legal  duties  and  rights  infringed, 
and  tbe  acts  of  Congress  violated  in  so  doing. 

All  the  articles  allege  these  acts  to  be  in  contravention  of  his  oath  of  office, 
and  in  disregard  of  the  dnties  thereof. 

J£  they  are  so,  however,  the  President  might  have  the  power  to  do  them  under 
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the  law ;  Btill,  being  eo  done,  they  are  acta  of  official  misconduct,  and,  aa  we 
have  seen,  impeachable. 

The  President  has  the  legal  power  to  do  'many  acta  which,  if  done  in  diere-. 
gwd  of  bis  duty,  or  for  improper  purposea,  then  the  exercise  of  that  power  is 
an  official  mia demeanor. 

Bk.  gr;  be  bas  the  power  of  pardon ;  if  erercised  in  a  given  case  for  a  corrupt 
motive,  aa  for  the  payment  of  money,  or  wantonly  pardoning  all  criminals,  it 
would  be  a  miademeanor.     Esamples  might  be  multiplied  indefinitely. 

Article  first,  stripped  of  legal  verbiage,  allegea  tfist,  having  suspended  Mr. 
Stanton  and  reported  the  aame  to  the  Senate,  which  refuaed  to  concur  in  the 
Buspeneion,  and  Stanton  having  rightfully  resumed  the  duties  of  his  office,  the 
respondent,  with  knowledge  of  the  facts,  issued  an  order  which  is  recited  for 
Stanton's  removal,  with  int«nt  to  violate  the  act  of  March  2,  I8G7,  to  regulate 
the  tenure  of  certain  civil  offices,  and  with  the  further  intent  to  remove  Stan- 
ton from  the  office  of  Secretary  of  War,  then  in  the  lawflil  discbarge  of  its 
duties,  in  contravention  of  aaid  act  without  the  advice  and  consent  of  the 
Senate,  and  against  the  Constitution  of  the  United  States. 

Article  2  chargee  that  the  President,  without  authority  of  law,  on  the  Slst  of 
February,  1868,  iaaued  letter  of  authority  to  Lorenzo  Thomas  to  act  as  Secre- 
tary of  War  ad  interim,  the  Senate  being  in  seasion,  in  violation  of  the  tenure- 
of-office  act,  and  with  intent  to  violate  it  and  the  Constitntion,  there  being  no 
vacancy  in  the  office  of  Secretary  of  War. 

Article  3  alleges  the  same  act  as  done  without  authority  of  law,  and  alleges 
an  intent  to  violate  the  Conelitntion. 

Article  4  charges  that  the  President  conspired  with  Lorenzo  Thomas  and 
divers  other  peranna,  with  intent,  by  intimidation  and  threats,  to  prevent  Mr. 
Stanton  from  holding  the  office  of  Secretary  of  War,  in  violation  of  the  Consti- 
tution and  of  the  act  of  July  31,  1861. 

Article  5  charges  the  same  conspiracy  with  Thomas  to  prevent  Mr,  Stanton's 
holding  bis  office,  and  thereby  to  prevent  the  execution  of  the  civil  tenure  act. 
Article  6  charges  that  the  President  conspired  with  Thomas  to  seize  and 
poaaess  the  property  under  the  control  of  the  War  Department  byjorce,  in  con- 
travention of  the  act  of  July  31,  18G1,  and  with  intent  to  disregard  the  civil 
tenure-of-office  act. 

Article  7  cbargea  the  aame  conspiracy,  with  intent  only  to  violate  the  civil 
tenure-of-office  act. 

Articles  3d,  4tb,  dth,  6th,  and  7tb  may  all  be  considered  together,  as  to  the 
proof  to  support  them. 

It  will  he  shown  that  having  removed  Stanton  and  appointed  Thomas,  the 
President  sent  Thomas  to  the  War  Office  to  obtain  posseaaion  ;  that  having  been 
met  by  Stanton  with  a  denial  of  his  rights,  Thomas  retired,  and  after  coneulta- 
tion  with  the  President,  Thomaa  asserted  his  purpose  to  take  poaseafton  of  the 
War  Office  by  force,  making  hia  boast  in  several  public  places  of  hia  intentions 
so  to  do,  hnt  was  prevented  by  being  promptly  arrested  by  process  from  the  court. 
This  will  be  shown  by  the  evidence  of  Hon.  Mr.  Van  Horn,  a  member  of  the 
House,  who  wa«  present  when  the  demand  for  posaeasion  of  the  War  Office  was 
made  by  General  Thomas,  already  made  public. 

By  the  testimony  of  the  Hon.  Mr.  Burleigh,  who,  after  that,  in  the  evening  of 
the  twenty-first  of  February,  was  told  by  Thomaa  that  he  intended  to  take  pos- 
aesaton  of  the  War  Office  by  force  the  following  morning,  and  invited  him  up  to 
see  the  performance.  Mr.  Burleigh  attended,  but  the  act  did  not  come  off,  for 
Thomas  bad  been  arrested  and  held  to  bail. 

By  Thomas  boasting  at  Willarde'  hotel  on  the  aame  evening  that  he  should 
call  on  General  Grant  for  military  force  to  pat  him  in  possession  of  the  office, 
Md  he  did  not  see  bow  Grant  could  refuse  it. 

Article  8  charges  that  the  appointment  of  Thomas  was  made  for  the  purpose 
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of  getting  control  of  the  diBbnrseTnent  of  the  moneys  appropriated  for  the  mili- 
tary Hervice  and  Department  of  War. 

In  addition  to  the  proof  already  adduced,  it  will  be  shown  that,  after  the 
appointment  of  Thomas,  whieh  must  h&ve  been  known  to  the  merabera  of  his 
cabinet,  the  President  caused  a  formal  notice  to  be  served  on  the  Secretary  of 
the  Treasury,  to  the  end  that  the  Secretary  might  answer  the  requisitions  for 
money  of  Thomas,  and  this  was  only  prevented  by  the  firmness  with  which 
Stanton  retained  poesesaion  of  the  books  and  papers  of  the  War  Office. 

It  will  be  seen  that  every  fact  charged  in  Article  1  is  admitted  by  the  answer 
of  the  respondent ;  the  intent  is  also  admitted  as  charged  ;  that  is  to  say,  to  set 
aside  the  civil  tenure-of  office  act,  and  to  remove  Mr.  Stanton  from  the  office  of 
the  Secretary  for  the  Departmeot  of  War  without  the  advice  and  consent  of  the 
Senate,  and,  if  not  justified,  contrary  to  the  provisions  of  the  Constitution  itself. 

The  only  question  remaining  is,  does  the  respondent  justify  himself  by  the 
Constitution  and  laws  t 

On  this  he  avers,  that  by  the  Constitution,  there  is  "  conferred  on  the  President, 
as  a  part  of  the  executive  power,  the  power  at  any  and  ail  times  of  removiug 
from  office  all  executive  officers  for  cause,  to  be  judged  of  by  the  President 
alone,  and  that  he  verily  believes  that  the  executive  power  of  removal  from 
office,  confided  to  him  by  the  Constitution,  as  aforesaid,  includes  the  power  of 
suspension  from  office  indefinitely." 

Now,  these  offices,  so  vacated,  must  be  filled,  temporarily  at  least,  by  hiR 
appointment,  because  government  must  go  on;  there  can  be  no  interregnum  in 
the  execution  of  the  laws  in  an  organized  government ;  he  claims,  therefore,  of 
necessity,  the  right  to  fill  their  places  with  appointments  of  his  choice,  and  that 
this  power  cannot  be  restrained  or  limited  in  any  degree  by  any  law  of  Congress, 
because,  he  avers,  "  that  the  power  was  conferred,  and  the  duty  of  exerciaiag  it 
in  fit  cases  was  imposed  on  the  President  by  the  Constitution  of  the  United 
States,  and  that  the  President  could  not  be  deprived  of  this  power,  or  relieved 
of  this  duty,  nor  could  the  same  be  vested  by  law  in  the  President  and  the 
Senate  jointly,  either  in  part  or  whole." 

This,  then,  is  the  plain  and  inevitable  issue  before  the  Senate  and  the 
American  people : 

Has  the  President,  under  the  Constitution,  the  more  than  kingly  prerogative 
at  will  to  remove  from  office  and  suspend  from  office  indefinitely,  all  executive 
officers  of  the  United  States,  either  civil,  military,  or  naval,  at  any  and  all  times, 
and  fill  the  vacancies  with  creatures  of  his  own  appointment,  for  his  own  pur- 
poses, without  any  restraint  whatever,  or  possibility  of  restraint  by  the  Senate 
or  by  Congress  through  laws  duly  enacted  ? 

The  House  of  Representatives,  in  behalf  of  the  people,  join  this  issue  by 
affirming  that  the  exercise  of  such  powers  is  a  high  misdemeanor  in  office 

If  the  affirmative  is  maintained  by  the  respondeat,  then,  so  far  as  the  first 
eight  articles  are  concerned — unless  such  corrupt  purposes  are  shown  as  will  of 
themselves  make  the  exercise  of  a  legal  power  a  critae — the  respondent  must  go, 
and  ought  to  go  quit  and  free. 

,_Therefore,  by  these  articles  and  the  answers  thereto,  the  momentous  question, 
here  and  now,  is  raised  whether  the  presidential  office  iudf  (if  tt  hag  tie  pre- 
TOgalivet  and  power  claimed  for  it)  ought,  in  fact,  to  exitt  a*  a  part  of  the  am- 
ttitvtionai  govemme/it  of  a  free  people,  while  by  the  last  three  articles  the 
simpler  ana  less  important  inquiry  is  to  he  determined,  whether  Andrew  Jofau- 
Bon  has  so  conducted  himself  that  he  ought  longer  to  hold  any  constitutional 
office  whatever.  The  latter  sinks  to  merited  insignificance  compared  with  the 
grandeur  ui  the  former. 

If  that  is  anstained,  then  a  right  and  power  hitherto  unclaimed  and  unknown 
to  the  people  of  the  country  is  engrafted  on  tlie  Conatitntion,  most  alarming  in 
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Us  extent,  most  corrupting  ia  its  influence,  most  dangerous  io  its  tendencies, 
and  most  tyrannical  in  its  exercise. 

Whoever,  therefore,  votes  "not  gjiilf.y  "  on  these  articles  votes  to  enchain 
ouv'free  instjtutione,  and  to  prostrate  tluni  at  the  feet  of  any  man  who,  being 
President,  may  choose  to  control  them. 

For  this  most  stnpendous  and  unlimitoil  prerogative  the  respondent  cites  no 
line  and  adduces  no  word  of  constitutional  enactment — indeed  he  could  not, 
for  the  only  mention  of  removal  from  office  in  the  Constitution  ia  as  a  part  of 
the  judgment  in  case  of  impeachment,  and  the  only  power  of  appointment  is  by 
nomination  to  the  Senate  of  officers  to  be  appointed  by  their  advice  and  consent, 
save  a  qualified  and  limited  power  of  appointment  by  the  President  when  the 
Senate  is  not  in  session.  Whence  then  does  the  respondent  by  bis  answer 
claim  to  have  derived  this  power  ?  I  give  him  the  benefit  of  his  own  ^ords, 
"  that  it  was  practically  settled  by  the  first  Congress  of  the  United  States." 
Again,  I  give  him. the  benefit  of  his  own  phrases  as  set  forth  in  his  message  to 
the  Senate  of  2d  of  March,  1867,  made  a  part  of  hia  answer ;  "  the  qnestion  waa 
decided  by  the  House  of  Representatives  hy  a  vote  of  34  to  20,  (in  this,  how- 
ever, he  is  mistaken,)  and  in  the  Senate  by  the  casting  vote  of  the  Vice-Presi- 
dent." In  the  same  answer  he  admits  that  before  he  undertook  the  exercise  of 
this  moat  dangeroua  and  atupendons  power,  after  75  years  of  study  and  exami- 
nation of  the  Oonatitutiou  by  the  people  living  under  it,  another  Congresa  hw 
decided  that  there  was  no  such  unlimited  power.  8o  that  he  admits  that  thia 
tremendous  power  which  he  claims  from  the  legislative  constrttction  of  one  Con- 
gress by  a  vote  of  34  to  20  in  the  House,  and  a  tie  vote  in  the  Senate,  has  been 
denied  by  another  House  of  more  than  three  times  the  number  of  members  by 
a  vote  of  133  to  37  ;  and  by  a  Senate  of  more  than  double  the  number  of 
senators  by  a  vole  of  38  to  10,  and  this  too  after  be  had  presented  to  them_  all 
the  arguments  in  its  favor  that  he  could  find  to  sustain  his  claim  of  power. 

If  he  derives  this  power  from  the  practical  settlement  of  one  Congress  of  a 
legislative  constrnctioo  of  the  constitutional  provisions,  why  may  not  such  con- 
struction be  as  practically  settled  more  authoritatively  by  the  greater  unanimity 
of  another  Congress — yea,  as  we  shall  see,  of  many  other  Congresses  t 

The  great  question,  however,  still  returns  upon  us — whence  comes  this 
power?— how  derived  or  conferred?  Is  it  unlimited  and  unrestrained)  illim- 
itable and  unrestrainable,  as  the  President  claims  it  to  be  T 

In  presenting  this  topic  it  will  be  my  duty,  and  I  shall  attempt  to  do  nothing 
more,  than  to  state  the  propositions  of  law  and  the  authorities  to  support  them 
so  far  as  they  may  come  to  my  knowledge,  leaving  the  argument  and  illusfra- 
lions  of  the  question  to  be  extended  in  tlie  close  by  abler  and  better  hands. . 

If  a  power  of  removal  in  the  Executive  is  found  at  all  iu  the  Constitution,  it 
is  admitted  to  be  an  implied  one,  either  from  ihe  power  of  appoiutmenl,  or 
because  "  the  executive  power  is  vested  in  the  President." 

Has  the  executive  power  granted  by  the  Constitution  by  these  words  any 
limitations '{  Does  the  Constitution  invest  the  President  with  all  executive 
power,  prerogatives,  privileges,  and  immunities  enjoyed  by  executive  officers  of 
other  countries — kiugs  and  emjierors — without  limitation  ?  If  so,  then  the 
Constitution  has  been  much  more  liberal  in  granting  powers  to  the  Executive 
than  to  the  legislative  branch  of  the  government,  as  that  has  only  "  all  legis- 
lative powers  herein  granted  [which]  ahall  be  vested  in  the  Congress  of  the 
United  Slates ;"  not  all  uncontrollable  legislative  powers,  as  ^he^a'are  many  lim- 
itations upon  that  power  as  exercised  by  the  Parliament  of  England  for 
example.  So  there  are  many  executive  powers  expressly  limited  in  the  Con- 
stitution, such  as  declaring  war,  making  rules  and  regulations  for  the  govern- 
ment of  the  army  and  navy,  and  coining  money. 

Aa  some  executive  powers  are  limited  by  the  Constitution  itself,  is  it  not  clear 
that  the  words  "the  executive  power  is  vested  in  the  President"  do  not  confer 
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on  him  all  eieciitive  powers,  but  must  be  conetrued  with  reference  to  otber  con- 
stitutional proviaioDB  granting  or  regulating  specific  powers?  Tiie  eiecn- 
tive  power  of  appoinfcmpnt  ie  clearly  limited  by  tlie  words  "he  shall  nominate 
and  by  and  with  the  advice  and  consent  of  the  Senate  shall  appoint  embasaa.- 
dors,  *  ■  *  and  all  other  officers  of  the  United  Stales  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law." 

Is  it  not,  therefore,  more  in  accordance  with  the  theory  of  the  Oonstitntion  to 
imply  the  power  of  removal  from  the  power  of  appointment,  restrained  by  like 
limilatione,  than  to  imply  it  solely  as  a  prerogative  of  executive  power  and  there- 
fore illimitable  and  iincontroilable  t  Have  the  people  anywhere  else  in  the  Con- 
atitution  granted  illimitable  and  uncontrollable  powers  either  to  the  executive  or 
any  other  branch  of  the  government?  Is  not  the  whole  frame  of  government 
one  of  checks,  balances,  and  limitations  ?  Is  it  to  be  believed  that  our  fathers, 
just  escaping  from  the  oppressions  of  monarchical  power,  and  so  dreading  it 
that  they  feared  the  very  name  of  king,  gave  this  more  than  kingly  power  to 
the  Executive,  illimitable  and  uncontrollable,  and  that  ton  by  implication  merely  ? 

Upon  this  point  our  proposition  is,  that  the  Senate  being  in  session,  a,nd  an 
office,  not  an  inferior  one,  within  the  terms  of  the  Constitution  being  filled. 
the  President  has  the  implied  power  of  inaugurating  the  removal  on/y  by  nom- 
ioation  of  a  successor  to  the  Senate,  which,  when  consented  to,  works  the  full 
removal  and  supersedeas  of  the  incumbent.  Such  has  been,  it  is  believed,  the 
practice  of  the  government  from  the  beginning  down  to  the  act  about  which 
we  are  inquiring.  Certain  it  is  that  Mr,  Webster,  in  the  Senate  in  1835,  so 
asserted  without  contradiction,  using  the  following  language  : 

If  oOH  man  be  Secretary  of  Slate,  and  another  be  appointed,  the  first  goes  out  by  the  mere 
force  of  tlie  appointmeat  of  the  other,  witbout  auy  previous  att  ot  removal  whatever. 
And  this  ia  the  practice  of  the  goTernmeiit,  and  has  been  from  tbe  tirst.  In  all  tbe 
temovaU  which  have  been  aiade  they  have  generally  been  effected  simply  by' making  other 
appflintnieDtE.  I  cannot  find  a  case  to  the  contrary.  There  ie  l^o  sncb  thing  as  any  distinct 
omclal  act  of  removal.  I  have  looked  into  the  practice,  aud  caused  inqairies  to  be  made  in 
tbe  departmeuu,  and  I  do  not  learn  that  any  such  proeeodiDg  is  hnown  as  an  entry  or  record 
of  the  reuioval  of  anoflicer  from  office,  and  tbe  Ptesideiit  would  only  act  in  such  cases  by 
causing  some  proper  record  or  entry  to  be  made  as  proof  of  tbe  fact  of  removal  I  am  aware 
(bat  there  have  been  some  cases  in  which  notice  has  been  seui  to  persons  in  office  that  their 
•ervices  are  or  will  be,  after  a  given  day,  dispensed  with.  These  are  usually  cases  in  which 
tbe  object  is,  not  to  intorm  the  incumbent  that  be  is  removed,  but  to  Cell  him  that  a  succesHor 
either  is  or  by  a  day  named  wiil  be  appoitited.  If  there  be  any  iusiances  in  which  such 
notice  is  given,  without  eKpress  reference  ttj  the  appointment  ol  a  successor,  Ihey  are  few  ; 
and  even  in  these  snch  reference  must  be  implied,  because  in  no  case  is  there  any  distinct 
official  act  of  removal,  as  I  can  find,  unconnected  wiih  the  act  of  appointment. 

This  would  seem  to  reconcile  all  the  provisions  of  the  Constitution,  the  right 
of  removal  being  in  the  President,  to  be  executed  suh  mode,  as  is  the  power  of 
appointment,  the  appointment,  when  consummated,  making  the  removal. 

This  power  was  elaborately  debati'd  in  the  first  Congress  upon  the  bills  estab- 
lishing a  Department  of  Foreign  Affairs  and  the  War  Department.  The  debate 
arose  on  the  motion,  in  Committee  of  the  Whole,  to  strike  ont,  after  tbe  title  of 
the  officer,  the  words,  "  to  be  removable  from  office  by  the  President  of  the 
United  States."  It  was  four  days  discussed  in  Committee  of  the  Whole  in  the 
Houee,  and  the  clause  retained  by  a  vote  of  20  yeas  to  34  nays,  which  seemed 
to  eslablish  the  power  of  removal  as  either  by  a  legislative  grant,  or  construction 
of  the  Constitution.  Bnt  the  triumph  of  its  friends  was  shortlived,  for  when 
the  bill  came  up  in  tbe  House,  Mr.  Benson  moved  to  amend  it  by  altering  the 
second  section  of  tbe  bill,  so  as  to  imply  only  the  power  of  removal  to  be  in  the 
President,  by  inserting,  that  "  whenever  the  principal  officer  shall  be  removed 
from  office  by  the  "President  of  the  United  States;  or  in  any  other  case  of 
vacancy,  the  chief  clerk  ahall,  during  auch  vacancy,  have  charge  and  custody 
of  all  records,  books,  and  papers  appertaining  to  the  department." 

Mr.  Buneon  "  declared  he  would  move  to  strike  ont  the  words  in  the  firpt 
idituBe,  to  be  removable  by  the  President,  triiich  appeared  somewhat  like  a 
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grant,  Now  the  mode  be  took  would  evade  tbat  poiQt  and  establish  a  legislative 
conatructinn  of  the  CoQHtitution.  He  also  hoped  his  amendment  woitld  succeed 
in  reconciling  both  aidea  of  the  House  to  the  decision  and  quieting  the  minds  of 
the  gentlemen." 

After  debate  the  amendment  was  carviod,  30  to  IS.  Mr.  Benson  then  moved 
to  Btiike  out  the  words  "  to  be  removable  by  the  President  of  the  United  StatPS," 
which  was  carried,  31  to  19;  and  so  the  bill  was  engrossed  and  sent  to  the 
Senate. 

The  debates  of  that  body  being  in  secret  session,  we  have  no  record  of  the 
discussion  which  arose  on  the  motion  of  Mr.  Benson  establishing  the  implied 
power  of  removal;  but  after  very  elaborate  consideration,  on  several  successive 
(lays,  the  words  implying  this  power  in  the  President  were  retained  by  the 
casting  vote  of  the  elder  Adams,  the  Vice-President.  8o,  if  this  claimed  "  legis- 
lative settlement"  was  only  established  by  the  vote  of  the  second  eseculivo 
officer  of  the  government.  Alas !  most  of  otir  woea  in  this  s;overnment  have  come 
from  Vice-Presidents.  When  tlie  bill  eatablishinj^  the  War  Department  came 
up,  the  same  words,  ''to  be  removable  by  the  President,"  were  struck  out,  on 
the  motion  of  one  of  the  opponents  of  the  recognition  of  this  power,  by  a  vote  of 
24  to  22,  a  like  amendment  to  that  of  the  second  section  of  the  act  eatabliahing 
the  Department  of  State  being  inserted.  When,  sis  years  afterwards,  the  De- 
partment of  the  Navy  was  established,  no  such  recognition  of  the  power  of  ihe 
President  to  remove  was  inserted  ;  and  as  the  measure  passed  by  a  strict  party 
vote,  47  yeas  to  41  nays,  it  may  well  be  conceived  that  its  advocates  did  not 
care  to  load  it  with  this  constitutional  question,  when  the  executive  power  was 
about  passing  into  other  hands,  for  one  cannot  read  the  debates  npon  thia  ques- 
tion without  being  impressed  with  the  belief  ha  en  e  f  r  the  character  of 
Washington  largely  determined  the  argumen  n  he  fi  a  Confereaa.  Neither 
party  did  or  could  have  looked  forward  to  su  1  a  es  cu  e  administration  as 
we  have  this  day. 

It  has  generally  been  conceded  in  subsequen  dsu  n  hathere  wasalegis- 
lative  determination  of  Ihis  question,  but  I  hi  mbly  bm  1  at  taking  the  whole 
action  of  Congress  together  it  is  very  far  fiom  bung  determined.  I  should 
hardly  have  dared,  in  view  of  the  eminent  names  of  Holmes,  Clay,  Webster, 
and  Calhoun  that  have  heretofore  made  the  admis.^ioii,  to  have  ventured  the 
assertion,  were  it  not  that  in  every  case  they,  aa  does  the  Preaident  and  hia  coun- 
sel, rely  on  the  first  vote  in  the  Committee  of  the  Whole,  sustaining  ihe  words  "  to 
be  removable  by  the  President,"  and  in  no  instance  take  any  notice  of  the  snbao- 
qnent  proceedings  in  the  House  by  which  thoae  words  were  taken  out  of  the  hill. 
This  may  have  happened  because  t^lioi'e  Debates,  which  is  the  authority  most  fre- 
quently cited  in  these  diacnssions,  stops  with  the  vote  in  Oommittec  and  t„kts  no 
notice  of  the  further  diacuasion.  But  whatever  may  be  the  rffict  ot  this  leg  s- 
lalive  cnnsEruction  the  contemporaneous  and  subsequent  practice  af  the  go\  em- 
inent shows  that  the  President  made  no  removals  escept  by  uommationa  to  Ihe 
Senate  when  in  session,  and  superseding  officera  by  a  new  commi-iSinn  to  thu 
confirmed  nominee.  Mr.  Adams,  in  tliat  remarkable  letter  to  Mr  Pitkeimg  m 
which  he  desires  hia  resignation,  nquesta  him  to  send  it  earlj  m  ordtr  that  he 
may  nominate  to  the  Senate,  then  about  to  sir,  and  he  in  fact  removes  Mr. 
Pickering  by  a  nomination.  Certainly  no  such  unlimited  power  has  ev^^r  been 
claimed  by  any  of  the  earlier  Presidents  as  has  now  been  set  up  for  the  Presi- 
dent by  his  moat  remarkable,  aye,  criminal  answer. 

It  will  not  .have  escaped  attention  that  no  determination  was  made.by  that 
legislative  construction  aa  to  /low  the  removal,  if  in  the  President's  power,  should 
be  made,  which  is  now  the  question  in  dispute.  j^Aal  has  been  determined  by 
the  univei-sal  practice  of  the  govetnment,  with  exceptions,  if  any,  so  rare  as  not 
to  be  worthy  of  consideration ;  so  ihat  we  now  claim  the  law  to  be  what  the  prac- 
tice has  ever  been.     If,  however,  we  concede  the  power  of  removal  to  be  in  tUo 
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President  as  an  implied  power,  yet  we  believe  it  cannot  be  succeasfully  con- 
tended upon  any  aiitborilies  or  conBtant  practice  of  tlie  government  tbat  the 
execution  of  that  power  may  not  be  regulated  by  the  Congress  of  the  United 
States  under  the  clayse  in  the  Constitution  which  "  veata  in  Congress  the  power 
to  make  all  laws  which  ahall  be  neceaaary  and  proper  for  carrying  into  execu- 
tion "  "  •  all  powera  veated  by  this  Constitution  in  the  goveioment  ot 
the  United  Statea  or  in  any  department  or  officer  thereof." 

This  power  of  regulation  of  the  tenure  of  olBce,  and  tiie  manner  of  removal, 
has  always  been  exercised  by  Oongreaa  unquestioned  until  now. 

On  th«  15th  of  May,  1830,  (vol.  3  Stat,  at  Large,  p.  5S2,)  Congress  pro- 
vided for  Ibe  term  of  ofiiee  of  certain  officers  therein  named  to  be  four  yeara. 
but  made  them  removable  at  pleasure.  By  the  second  section  of  the  Bame  act 
Congress  removed  from  office  al!  the  officers  therein  eommiaaioned,  in  providing 
a  date  when  each  commisaion  should  expire.  Congress  has  thus  asserted  a  legis- 
lative power  of  removal  from  office;  sometimes  bypassing  acta  which  appear  to 
concede  the  power  to  the  President  to  remove  at  pleaaure.  sometimea  restricting 
that  power  in  their  acta  by  the  moat  stringent  proviaiooa  ;  aumetimes  conferring 
the  power  of  removal,  and  aometimes  that  of  appointment — the  acta  ealab- 
liebing  the  territorial  offieera  being  most  conspicuous  in  this  regard. 

Upon  the  whole,  no  claim  of  exclusive  right  over  removals  or  appointments 
seems  to  have  been  made  either  by  the  Executive  or  by  Congress.  No  bill  was 
ever  vetoed  on  this  account  until  now. 

In  1818,  Mr.  Wirt,  then  Attorney  General,  giving  the  earlieat  official  opinion 
on  this  question  coming  fiom  that  office,  said  that  only  where  Congress  had  not 
undertaken  to  restrict  the  tennre  of  office,  by  tlie  act  creating  it,  would  a  commia- 
sion  issue  to  ruji  during  the  pleasure  of  the  Pi-eaident ;  but  if  the  tenure  was  fixed 
by  law,  then  commission  must  conform  to  the  law.  No  constitutional  scruples  as  to 
the  power  of  Congress  to  limit  the  tenure  of  office  seem  to  have  disturbed  the 
mind  of  that  great  lawyer.  But  this  was  before  any  attempt  had  been  made  by 
any  President  to  arrogate  to  himaelf  the  official  pattonage  for  the  purpose  of  party 
or  personal  aggrandisement,  which  gives  the  only  value  to  this  opinion  aa  an 
authority.  Since  the  Attorney  GcTieral's  office  baa  become  a  political  one  I  shall 
not  trouble  the  Senate  with  citing  or  examining  the  opinions  of  its  occupants. 

In  1826  a  committee  of  the  Senate,  consisting  of  Mr.  Benton  of  Missouri, 
chairman,  Mr.  Macon  of  North  Carolina,  Mr.  Van  Buren  of  New  York,  Mr. 
Dickerson  of  New  Jersey,  Mr.  Johnson  of  Kentucky,  Mr.  White  of  Ten- 
neesee,  Mr.  Holmes  of  Maine,  Mr.  Hayne  of  South  Carolina,  and  Mr,  l^indlay 
of  Penwaylvsnia,  was  appointed  to  take  into  consideration  the  rjuestion  of 
restraining  the  power  of  the  President  over  removals  from  office,  who  made  a 
report  through  their  chairman,  Mr.  Benton,  setting  forth  the  extent  of  the  evils 
arising  from  the  power  of  appointment  to  and  removal  from  office  by  the  Presi- 
dent, declaring  that  the  Constitution  had  been  changed  in  this  regai'd,  and  that 
"  construction  and  legislation  have  accomplished  this  change,"  and  submitted 
two  amendments  to  the  Constitution,  one  providing  a  direct  election  of  the  Pres- 
ident by  the  people,  and  another  "  that  no  senator  or  representative  should  be 
appointed  to  any  place  until  the  expiration  of  the  presidential  terra  in  which 
such  person  shall  have  served  aa  senator  or  representative,"  as  remedies  for 
some  of  the  evils  complained  of;  but  the  committee  say,  that  "  not  being  able 
to  reform  the  Constitution,  in  the  election  of  President  they  must  go  to  work 
upon  his  powers,  and  trim  down  these  by  statutory  enactments  whenever  it  can 
be  dowe  by  law  and  with  a  just  regard  to  the  proper  efficiency  of  government, 
and  for  this  purpose  reported  six  bijla — one,  to  regulate  the  publication  of  the 
laws  and  public  advertisements ;  another,  to  secure  in  office  faithful  collectors 
and  disbnrsers  of  the  revenues,  and  to  displace  defaulters — the  first  section  of 
which  vacated  the  commissions  of  "  all  officers,  after  a  given  date,  charged  with 
the  collection  and  disbursement  of  the  public  moDeys  who  had  failed  to  account 
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for  such  moneys  on  or  before  the  30th  day  of  September  preceding;"  and  tbe 
second  section  enacted  that  "  at  the  same  time  a  nominatiou  ia  made  to  fill  a 
-Vacancy  occasioned  by  the  exerciae  of  tlie  President's  power  to  remove  from 
office,  the  fact  of  the  removal  shall  be  stated  to  the  Senate  with^  report  of  the 
reasons  for  which  such  officers  may  have  been  removed ;  also  a  bill  to  regulate 
the  appointment  of  postmasters ;  and  a  bill  to  prevent  military  and  naval  officers 
from  being  dismissed  the  service  at  the  pleasure  of  the  President,  by  inserting 
a  clause  in  the  commission  of  such  officers  that  "  it  is  to  continue  in  force  during 
good  behavior,"  and  "  that  no  officer  shall  ever  hereafter  be  dismissed  the  service 
except  in  pursuance  of  the  sentence  of  a  court-martial,  or  upon  address  to  the 
President  from  the  two  houses  of  Congress." 

Is  it  not  remarkable  that  exactly  correlative  measures  to  these  have  been 
passed  by  the  39th  Congress,  and  are  now  the  subject  of  controversy  at  this 
bar^ 

It  does  not  seem  to  have  occurred  to  this  able  committee  that  Congress  had 
not  the  power  to  curb  the  Executive  in  this  regard,  because  they  asserted  the 
practice  of  dismissing  from  office  "  to  be  a  dangerous  violation  of  the  Constitu- 
tion." 

In  1830  Mr.  Holmes  introduced  and  discussed  in  the  Senate  a  series  of  reso- 
lutions which  contained,  among  other  things,  "  the  right  of  the  Senate  to  inquire, 
and  the  duty  of  the  President  (o  inform  them,  when  and  for  what  causes  any 
officer  has  been  removed  in  the  'enem."  In  \H'i5  Mr.  falhoun^  Mr.  Southard, 
Mr.  Bibb,  Mr.  Webster,  Mr.  Benton,  and  Mr.  King,  of  Georgia,  of  the  Senate, 
were  elected  a  committee  to  consider  the  subject  of  Executive  patronage,  and  the 
means  of  limiting  it.  That  committee,  with  but  one  dissenting  voice,  (Mr.  Ben- 
ton,) reported  a  bill  which  provided  in  its  third  section  "  that  in  all  nominations 
made  by  t!ie  President  to  the  Senate,  to  fill  vacancies  occasioned  by  removal  from 
office,  the  fact  of  the  removal  shall  be  stated  to  the  Senate  at  the  same  time  that 
the  nomination  is  made,  with  a  statement  of  the  reasons  for  such  removal," 

It  will  be  observed  that  this  ia  the  precise  section  reported  by  Mr.  Uenton  in 
1S26,  and  passed  to  a  second  reading  in  the  Senate.  After  much  discussion, 
the  bill  passed  the  Senate.  3  V  yeas.  16  nays — an  almost  two-thirds  vote.  Thus 
it  would"  seem  that  the  ablest  men. of  that  day,  of  both  politicul  parties,  suh- 
ecrU)ed  to  the  power  of  Congress  to  limit  and  control  the  President  in  his 
removal  from  office. 

One  of  the  most  marked  instances  of  the  assertion  of  this  power  in  Congress 
■will  be  found  in  the  actof  February  25, 1863,  providing  for  a  national  currency  and 
the  office  of  Comptroller.  (Statutes  at  Large,  vol.  12,  p.  665.)  This  controls  both 
the  appointment  and  the  removal  of  that  officer,  enacting  that  he  shall  be 
appointed  on  the  nomination  o£  the  Secretary  of  the  Treasury,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  hold  his  office  for  the  term 
of  five  years,  unless  sooner  removed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  This  was  substantially  re-enacted  June  3,  1864. 
with  the  addition  that  "  he  shall  be  removed  upon  reasons  to  be  communicated. 
to  the  Senate." 

Where  were  the  vigilant  gentlemen  then,  in  both  houses,  who  now  so  denounce 
the  power  of  Congress  to  regulate  the  appointment  aad  removal  of  officers  by 
the  President  as  unconstitutional  ? 

It  will  be  observed  that  the  Constitution  makes  no  distinction  between  the 
officers  of  the  army  an^  navy  and  officers  in  the  civil  service,  bo  far  as 
their  appointments  and  commissions,  removals  and  dismissals,  are  concerned. 
Their  commissions  have  ever  run,  "to  hold  office  during  the  pleasure  of  the 
President;"  y?t  Congress,  by  the  act  of  17th  July,  1862,  (Statutes  at  Large, 
volume  13,  page  596.)  enacted  "thai  the  President  of  the  United  States  be. 
and  hereby  is,  authorized  and  requested  to  dismiss  and  discharge  from  the  mili- 
tary service,  either  in  the  army,  navy,  marine  corps,  or  volunteer  force,  in  the 
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United  Slates  service,  any  officer  for  nny  cause  which,  in  his  judgment,  either 
rendera  auch  oificer  unsuitable  for  or  whose  dismission  would  promote  the  pub- 
lic service."      , 

Why  was  it  necessary  to  anthorize  tlie  President  so  to  do,  if  he  had  the  Con- 
stitutional power  to  diamiBS  a  military  officer  at  pleasure?  and  his  powers, 
whatever  they  are,  as  is  not  doubted,  are  the  same  as  in  a  civil  office.  The 
answer  to  this  suggestion  may  be  that  this  act  was  aimply  one  of  supereroga- 
tion, only  authorizing  him  to  do  what  he  was  empowered  already  to  do,  and 
therefore  not  specially  pertinent  to  this  discussion. 

But  on  the  I3th  of  July,  1866,  Congress  enacted  "  that  no  officer  in  the  mil- 
itary or  naval  service  shaft,  in  time  of  peace,  be  dismissed  from  service  except 
Bpon,  and  in  pursuance  of,  the  sentence  of  a  court-martial  to  that  effect."  What 
becomes,  then,  of  the  respondent's  objection  that  Congress  cannot  regulate  his 
power  of  removal  from  office  T  In  the  aaow-storm  of  his  vetoes  why  did  no 
flake  light  down  on  this  provision  ?  It  concludes  the  whole  question  here  at 
ieeue.     It  is  approved;  approval  signed  Andrew  Johnson. 

It  will  not  be  claimed,  however,  if  the  teimre-of-office  act  ia  constitutional, 
(and  that  question  I  shall  not  argue,  except  as  has  been  done  incidentally, -for 
reasons  hereafter  to  be  stated,)  that  he  could  remove  Mr.  Stanton  provided  the 
office  of  Secretary  of  War  comes  within  its  provisions,  and  one  claim  made  here 
before  you.  by  the  answer,  is  that  that  ■■flee  is  excepted  by  the  terms  of  the  law. 
Of  course  I  shall  not  argce  to  the  Senate,  composed  mostly  of  those  who  passed 
the  bill,  what  their  wishes  and  intentions  were.  Upon  that  point  I  cannot  aid 
them,  but  the  construction  of  the  act  furnishes  a  kw  suggestions.  First  let  us 
determine  the  exact  status  of  Mr.  Stanton  at  the  moment  of  its  passage.  The 
answer  admits  Mr.  Stanton  was  appointed  and  commissioned  and  duly  qualified 
as  Secretary  of  War  under  Mr.  Lincoln  in  pursuance  of  the  act  of  1789.  In 
the  absence  of  any  other  legislation  or  action  of  the  President,  he  legally  held 
his  office  during  the  term  of  his  natural  life.  This  consideration  is  an  answer 
to  every  suggestion  as  to  the  Secretary  holding  over  from  one  presidential  term 
to  another. 

On  the  2d  of  March,  1867,  the  tenure-of-office  act  provided,  insubatance,  that 
all  civil  officers  duly  qnalilied  to  act  by  appointment,  with  the  advice  and  con- 
sent of  the  Senate,  shall  be  entitled  to  hold  euch  office  until  a  successor  shall 
have  been  in  like  toanner  appointed  and  duly  qualified,  except  as  herein  other- 
wise provided,  to  wit :  "  provided  that  the  Secretaries  shall  hold  their  office  dur- 
ing the  term  of  the  President  by  whom  they  may  have  been  appointed,  and  for 
one  month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of 
the  Senate." 

By  whom  was  Mr.  Stanton  appointed  ?  Bf  Mr.  Lincoln.  Whose  presiden- 
tial term  was  he  holding  under  when  the  bullet  of  Booth  became  a  proximate 
cause  of  this  trial?  Was  not  his  appointment  in  full  force  at  that  hour?  Had 
any  act  of  the  respondent  up  to  the  12th  day  of  August  last  vitiated  or  inter- 
fered with  that  appointment  ?  Whoae  presidential  term  is  the  respondent  now 
serving  out?  His  own,  or  Mr.  Lincoln's!  If  his  own,  he  ia  entitled  to  four 
yeara  up  to  the  anniversary  of  the  murder,  because  each  presidential  term  is 
four  years  by  the  Constitution,  and  the  regular  recurrence  of  those  terms  is  fixed 
by  the  act  of  May  8,  1792.  If  be  is  serving  out  the  remainder  of  Mr.  Lin- 
coln's term,  then  hia  terra  of  office  expires  on  the  4th  of  March,  18§9,  if  it  does 
not  before. 

Is  not  the  statement  of  these  propositions  their  sufficient  argument?  If  Mr. 
Stanton's  commission  was  vacated  in  any  way  by  the  "tenure-of-ofSce  act," 
then  it  must  have  ceased  one  month  after  the  4th  of  March,  1869,  to  wit :  April 
4,  1865.  Or,  if  the  "  tenure-of-office  act"  had  no  retroactive  effect,  then  hia 
commission  must  have  ceased  if  it  had  the  effect  to  vacate  hia  commission  at  all 
on  the  paeaage  of  the  act,  to  wit,  2d  March,  1867 ;  and,  in  that  case,  from  that 
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date  to  the  present  he  mnst  have  been  esercising  his  office  in  contravention  of 
the  eecond  section  of  the  act,  becanse  he  was  not  commissioned  in  accordance 
with  its  provisions.  And  the  President,  by  "  employing"  him  in  so  doinj;  from 
2d  March  to  12th  August,  became  guilty  of  a  high  misdemeanor  under  the  pro- 
vision of  the  Bixth  section  of  said  a«t ;  so  lhat  if  the  President  shall  succeed  in 
convincing  the  Senute  that  Mr,  Stanton  has  been  acting  as  Secretary  of  War 
against  the  provisions  of  the  "  ten urp-of- office  act,"  which  he  will  do  if  ho  con- 
viuee  them  that  tliat  act  vacated  in  any  way  Mr.  Stanton's  coramipsion,  or  that 
he  himself  waa  not  serving  out  the  remainder  of  Mr.  Lincoln's  presidential  term, 
then  tlie  HouBe  of  Keprcsentatives  have  but  to  report  another  article  for  tbie 
misdemeanor  to  remove  the  President  upon  his  own  confession. 

It  has  been  said,  however,  that  in  the  discussion  at  the  time  of  the  passage  ot 
this  law,  observations  were  made  by  senators  tending  to  show  that  it  did  not 
apply  to  Mr.  Stanton,  because  it  was  asserted  that  no  member  of  the  cabinet  of 
the  President  wouid  wish  to  hold  his  place  against  the  wishes  of  his  chief,  by 
whom  he  had  been  called  into  council  ;  and  these  arguments  have  been  made 
the  groundwork  of  attackupon  ameritorious  officer,  which  may  have  so  influenced 
the  minds  of  senators  lhat  it  is  my  duty  to  observe  upon  them  to  meet  arguments 
to  the  prejudice  of  my  cause. 

Without  stopping  to  deny  the  correctness  of  the  general  proposition,  there 
seems  to  be  at  least  two  patent  answers  to  it. 

The  respondent  did  not  call  Mr,  Stanton  into  his  council.  The  blow  of  the 
assassin  did  call  the  respondent  to  preside  over  a  cabinet  of  which  Mr.  Stanton 
was  then  an  honored  member,  beloved  of  its  Chief;  and  if  the  respondent  deserted 
the  principles  under  which  he  was  elected,  betrayed  his  trust,  and  sought  to 
return  rebels,  whom  the  valor  of  our  armies  liad  subdued,  again  into  power,  are 
not  those  reasons,  not  only  why  Mr,  Stanton  should  not  desert  his  post,  but,  as 
a  true  patriot,  maintain  it  all  the  more  firmly  against  this  unlooked-for  treachery  T 

Is  it  not  known  to  yon.  Senators,  and  to  the  country,  that  Mr.  Stanton  retains 
this  unpleasant  and  distasteful  position,  not  of  his  own  will  alone,  but  at  the 
behest  of  a  majority  of  those  who  represetit  the  people  of  this  country  in  both 
houses  of  its  legislature,  and  after  the  solemn  decision  of  the  senate  that  any 
attempt  to  remove  him  without  their  concurrence  is  unconstitutional  and 
unlawful  ? 

To  denert  it  now,  therefore,  would  be  to  imitate  the  treachery  of  his  acci- 
dental Ohief  Batwhatevermay  be  theconstruction  of  the  "tenure  of  civil  office 
act"  by  others,  or  as  regards  others,  Andrew  Johnson,  the  respondent,  is  con- 
cluded upon  it. 

He  permitted  Mr.  Stanton  to  exercise  the  duties  of  his  office  in  spite  of  it,  if 
that  office  were  affected  by  it.  He  suspended  him  under  its  provisions;  he 
reported  that  suspension  to  the  Senate,  with  his  reasons  therefor  in  accordance 
with  its  provisions ;  and  the  Senate,  acting  under  it,  declined  to  concur  with  him, 
whereby  Mr."  Stanton  waa  reinstated.  In  the  well-known  language  of  the  law, 
is  not  the  respondent  estopped  by  his  solemn  official  acts  from  denying  the 
legality  and  constitutional  propriety  of  Mr.  Stanton's  position? 

Before  proceeding  fnrlher,  I  desire  most  earnestly  to  bring  to  the  sttention  of 
the  Senate  the  averments  of  the  President  in  his  answer,  by  which  he  justifiea 
his  action  in  attempting  to  remove  Mr.  Stanton,  and  the  reasons  which  con- 
trolled him  in  so  doing,  He  claims  that  on  the  13th  day  of  August  last  he  bad 
become  fully  of  the  opinion  that  he  had  the  power  to  remove  Mr.  Stanton  or 
any  other  executive  officer,  or  suspend  him  from  office  and  to  appoint  any  other 
person  to  act  instead  "indefinitely  and  at  his  pleasure;"  that  he  was  fully 
advised  and  believed,  as  he  still  believes,  that  the  tenure  of  civil  office  act  was 
unconstitutional,  inoperative,  and  void  in  all  its  provisions ;  and  that  he  had  then 
determined  at  all  hazards,  if  Stanton  could  not  be  otherwise  got  rid  of,  to  remove 
him  from  office  in  spile  of  the  provisions  of  that  act  and  the  action  of  the  Senate 
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under  it,  if  for  no  other  purpose,  in  order  to  raiae  for  a  judicial  deciaion  the  ques- 
tion afieeting  the  lawful  right  of  aaid  Stanton  to  peraiat  in  refu3iog  to  quit  the 
office. 

Thus  it  appears  that  with  full  intent  to  resist  the  power  of  the  Senate,  to  hold 
the  tenure  of  office  act  void,  and  to  exercise  this  illimitable  power  claimed  by 
him,  he  did  auapend  Mr.  Stanton,  apparently  in  accordance  with  the  provi- 
Biona  of  the  act ;  he  did  send  the  message,  to  the  Senate  within  the  titue  pre- 
scribed by  the  act ;  he  did  give  liia  reasons  for  the  euspension  to  the  Senate,  and 
argued  them  at  length,  accompanied  by  what  lie  claimed  to  he  the  evidence  of  the 
official  misconduct  of  Mr,  Stanton,  and  thus  invoked  the  action  of  the  Senate 
to  assist  him  in  displacing  a  high  officer  of  the  government  under  the  provisions 
of  an  act  which  he  at  that  very  moment  believed  to  be  un constitutional,  inope- 
rative and  void,  thereby  showing  that  be  was  willing  to  make  use  of  a  void 
act  and  the  Senate  of  the  United  States  as  his  toola,  to  do  that  which  he 
believed  neither  had  any  constitutional  power  to  do.  Did  not  every  member 
of  the  Senate,  when  that  message  came  in  announcing  the  suspension  of  Mr. 
Stanton,  understand  and  believe  that  the  Preaident  was  acting  in  this  case  as 
lie  had  done  in  every  other  case  under  the  provisions  of  this  act?  Did  not 
both  sides  discuss  the  queation  under  its  provisiona  )  Would  any  Senator  upon 
this  floor,  on  either  side,  so  demean  himaclf  as  to  consider  the  question  one  moment 
if  he  had  known  it  was  then  within  tlie  intent  and  purpose  of  the  President  of 
the  United  States  to  treat  the  dehberations  and  action  of  the  Senate  as  void 
and  of  non-effect  if  ite  decision  did  not  comport  with  his  views  aTid  pur- 
poses; and  yet,  while  acknowledging  the  intent  was  in  Ida  mind  to  hold  as 
naught  the  judgment  of  the  Senate  if  it  did  not  concur  with  his  own,  and 
remove  Mr.  Stanton  at  all  hazards,  and  as  I  charge  it  upon  him  here,  as  a 
feet  no  man  can  doubt,  with  the  full  knowledge  also  that  the  Senate  nnder- 
Btood  that  he  was  acting  under  the  provisions  of  the  tennre-of-oifice  act, 
still  thua  deceiving  them,  when  called  to  answer  for  a  violation  of  that 
act  in  his  solemn  answer  be  makes  the  shamelesa  avowal  that  he  did 
transmit  to  the  Senate  of  the  United  States  a  "  mesaige  wherein  he  made 
known  the  orders  aforesaid  and  the  reasons  which  induced  the  same,  so  far 
as  the  respondent  then  considered  it  material  'and  necessary  that  the  same 
should  be  act  forth."  True  it  is,  thereisnot  one  word,  oneletter,  oneimplicationin 
that  message  that  the  Preaident  was  not  acting  in  good  faith  under  the  tenure- 
of-office  act  and  desiring  the  Senate  to  do  the  same.  So  the  President  of  the 
United  States,  with  a  determination  to  assert  at  ail  baaarda  the  tremendous  power 
of  removal  of  every  officer,  without  the  consent  of  the  Senate,  did  not  deem  it 
"  material  or  necessary"  that  the  Senate  ahouldknow  that  be  hadsuspended  Mr. 
Stanton  indefinitely  against  the  proviaiona  of  the  teimre-of-office  act,  with  full 
intent  at  all  hazards  to  remove  him,  and  that  the  solemn  delibei-ations  of  the 
Senate,  which  the  President  of  the  United  States  was  then  calling  upon  them  to 
make  in  a  matter  of  the  highest  governmental  concern,  were  only'to  be  of  use 
in  case  they  suited  his  purposes  ;  that  it  was  not  "  material  or  necesaaiy  "  for  the 
Senate  to  know  that  its  high  decision  was  futile  and  useless ;  that  the  President 
was  playing  fast  andloose  with  this  branch  of  the  government,  which  was  never 
before  done  save  by  himself. 

If  Andrew  Johnson  never  committed  any  other  offence — if  we  knew  nothing 
of  him  save  from  this  avowal — we  should  have  a  full  picture  of  his  mind  and 
heart,  painted  in  colors  of  living  light,  so  that  no  maij  will  ever  mistake  hia 
mental  and  moral  lineaments  hereafter. 

Instead  of  open  and  frank  dealing,  as  becomes  the  head  of  a  great  govern- 
ment in  every  relation  of  life,  and  especially  needful  from  the  highest  executive 
officer  of  the  government  to  the  highest  legislative  branch  thereof;  instead  of  a 
manly,  straightforward  bearing,  claiming  openly  and  distinctly  the  rights  which 
he  believed  pertained  to  bis  high  office,  and  yielding  to  ilie  other  branches. 
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fairly  and  justly,  those  which  belong  to  them,  we  find  him,  upon  hia  own  written 
confession,  keeping  back  his  claims  of  power,  concealing  his  motives,  cor ering 
his  purposes,  attempting  by  indirection  and  subterfuge  to  do  that  aa  the  ruler  of 
a  great  nation  which,  if  it  be  done  at  all,  should  have  been  done  boldly,  in  the 
face  of  day ;  and  upon  this  position  he  must  stand  before  the  Senate  and  the 
country  if  they  believe  bis  answer,  which  I  do  not,  that  he  had  at  that  time 
these  intents  and  purposes  in  his  mind,  and  they  are  not  the  subterfuge  and 
evasion  and  after-thought  which  a  criminal  brought  to  bay  makes  to  escape  the 
consequences  of  bis  acts. 

Senators!  he  asked  you  for  time  in  which  to  make  bis  answer.  Tou  gave 
him  ten  days,  and  this  is  the  answer  he  makes !  If  he  could  do  this  in  ten  days, 
what  should  we  have  had  if  you  had  given  him  forty)  .You  shew  him  amercy 
in  not  extending  the  time  for  answer. 

Passing  from  further  consideration  of  the  legality  of  the  action  of  the  respond- 
ent in  removing  Mr.  Stanton  from  office  in  the  manner  and  form  and  with  the 
latent  and  purpose  with  wbicb  it  has  been  done,  Ijit  us  now  examine  the 
appointment  of  Brevet  iWajor  General  Lorenao  Thornaa,  of  the  United  States 
.    army,  as  Secretary  of  War  ad  interim. 

I  assume  that  it  is  not  denied  in  any  quarter  that  this  ad  interim  appointment 
to  this  ofSce  is  the  mere  creature  of  law,  and  if  justified  at  all,  is  to  be  so  under 
Bonie  act  of  Congress.  Indeed,  the  respondent  in  bis  answer  says  that  in  the 
appointment  of  General  Grant  ad  interim  he  acted  under  the  act  of  February 
13, 1795,  and  subject  to  its  limitations.  By  the  act  of  August  7, 1789,  creating 
the  Department  of  War,  (1st  Statutes  at  Large,  page  49,)  "in  case  of  any 
vacancy"  no  provision  is  made  for  any  appointment  of  an  acting  or  ad  inieriia 
Secretary.  In  that  case  the  records  and  papers  are  to  be  turned  over  for  safe 
keeping  to  the  custody  of  the  chief  clerk.  This  apparent  omission  to  provide 
for  an  executive  emergency  was  attempted  to  be  remedied  by  Congress  by  the 
act  of  May  8,  1792,  (1st  Statutes,  281,)  which  provides  "that  in  case  of  the  death, 
absence  from  the  seat  of  government,  or  aickuess  of  the  Secretary  of  State,  Sec- 
relary  of  the  Treasury,  or  of  the  Secretary  of  the  War  Department,  or  of  any 
officer  of  either  of  the  said  departments  whose  appointment  is  not  in  the  bead 
thereof,  ichcrelii/  they  cannot  perform  the  duties  of  their  reipectioe  offices,  it  shall 
be  lawful  for  the  President  of  the  United  States,  in  case  he  shall  think  it  neces- 
sary, to  authorize  any  person  or  persons,  at  bis  discretion,  to  perform  the  duties 
of  the  said  respective  oHices  until  a  successor  be  appointed,  or  until  such  absence 
or  inability  by  sickness  shall  cease." 

It  will  be  observed  that  this  act  provides  for  vacancies  by  death,  absence,  or 
sickness  only,  whereby  the  head  nf  a  department  or  any  officer  in  it  cannot  per- 
Jbrm  hts  duty,  but  makes  no  provision  for  vacancy  by  removal. 

Two  difficulties  were  found  ia  that  provision  of  law :  first,  that  it  provided 
only  for  certain  enumerated  vacancies;  and  also,  it  authorized  the  President  to 
make  an  acting  appointment  of  any  person  for  any  length  of  time.  To  meet 
these  difficulties  the  act  of  13th  February,  J795,  was  passed,  (1st  Stat,  at  Large, 
415,)  which  provides  "  in  case  of  vacancy,  whereby  the  Secretariet  or  any  officer 
in  ant/  of  the  departments  cannot  perform  the  duties  tf  his  office,  the  Pi-esidene 
may  appoint  any  person  t«  perform  the  duties  for  a  period  not  exceediitg  six 
months."  ' 

Thus  the  law  stood  as  to  acting  appointments  in  all  of  the  departments,  (except 
the  Navy  and  Interior,  which  had  no  provision  for  any  person  tb  act  in  place  of 
the  Secretary,)  until  the  19th  of  February,  1863,  when,  by  the  second  section 
of  an  act  approved  at  that  date,  {12th  Stat.,  646,)  it  was  "provided  that  no  person 
acting  or  assuming  to  act  as  a  civil,  military,  or  naval  officer  shall  have  any 
money  paid  to  hirn  as  salary  in  any  office  which  is  not  authorised  by  some  pre- 
viously existing  law."  The  state  of  the  law  upon  this  enbjeet  at  that  point  of 
time  ia  thus  ;  In  case  of  death,  absence,  or  sickness,  or  of  any  vacancy  whert&y 
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a  Secretary  or  other  officer  of  the  State,  War,  or  Treasury  Department  could 
nol  perform  the  dudes  of  the  office,  any  person  could  be  antliorized  by  the  Pres- 
ident to  perform  those  duties  for  the  space  of  six  niontbs. 

For  the  Departments  of  the  Interior  and  the  Navy  provision  had  been  made 
for  the  appointment  of  an  Assistant  Secretary,  but  no  provision  in  case  of 
vacancy  in  his  office,  and  a  restriction  put  upon  any  officers  acting  when  not 
authorized  by  law,  from  receiving  any  salary  whatever. 

To  meet  those  omiasionB  and  to  meet  the  case  of  resignation  of  any  officer  of 
an  executive  depariment,  and  alao  to  meet  what  was  found  to  be  a  defect  in 
allowing  the  President  to  appoint  any  person  to  those  high  offices  for  the  space 
of  sia  months,  whether  such  person  hatl  any  aequaintatice  with  the  duties  of  the 
department  or  not,  an  act  was  passed  February  20,  1863,  (12  Stat,,  p.  656,) 
which  provides,  that  in  case  of  the  death,  regignation,  absence  from  the  seat  of 
government,  or  sickness  of  the  head  of  an  executive  department  of  the  govern- 
ment, or  of  any  officer  of  either  of  the  said  departments  whose  appointment  is 
not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of  their  respect- 
ive ojlces,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he 
shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive  depart- 
ment or  other  officer  in  either  of  said  departments  whose  appointment  is  vested 
in  the  President,  at  his  discretion  to  perform  the  duties  of  the  said  respective 
offices  until  a  successor  be  appointed,  or  until  such  absence  or  inability  shall  cease. 
Therefore,  in  case  of  the  death,  resignation,  sickness,  or  absence  of  a  head  of  an 
Executive  department,  wbei-eby  the  incumbent  could  not  perform  the  duties  of 
his  office,  the  President  might  authorize  the  head  of  another  Executive  depart- 
ment to  perform  the  duties  of  the  vacant  office,  and  in  case  of  like  disability  of 
any  officer  of  an  Executive  department  other  than  tlie  bead,  the  President  might 
authorize  an  officer  of  the  same  department  to  perform  his  dutieo  for  the  space 
of  six  months. 

It  is  remarkable  that  in  all  these  statutes,  from  1789  down,  no  provision  is 
made  for  the  case  of  a  removal,  or  that  anybody  is  empowered  to  act  for  the 
removed  officer,  the  chief  clerk  being  empowered  to  take  charge  of  the  books  and 
papers  only. 

Does  not  this  series  of  acts  conclusively  demonstrate  a  legislative  construc- 
tion of  the  Constitalion  that  there  could  be  no  removal  of  the  chief  of  an  exec- 
utive department  by  the  act  of  the  President  save  by  the  nomination  and 
appointment  of  his  successor,  if  the  Senate  were  in  sesHion,  or  a  qualified 
appointment  till  the  end  of  the  next  session  if  the  vacancy  happened  or  was 
made  in  recess  I 

Let  us  now  apply  this  Btat«  of  the  law  to  the  appointment  of  Major  General 
Thomas  Secretary  of  War  ad  interim,  by  Executive  order.  Mr.  Stanton  had 
neither  died  nor  resigned,  was  not  sick  nor  absent.  If  he  had  been,  under 
the  act  of  March  3,  1863,  which  repeals  all  inconsistent  acts,  the  President  was 
authorized  only  to  appoint  the  head  of  another  Executive  department  to 
fill  his  place  ad  interim.  Such  was  not  General  Thomas.  He  was  simply  an 
cffficer  of  the  army,  the  head  of  a  bureau  or  department  of  the  War  Depariment, 
and  not  eligible  under  the  law  to  be  appointed.  So  that  his  appointment  was 
an  illegal  and  void  act. 

There  have  been  two  cases  ai  ad  interim  appointments  which  illustrate  and 
confirm  this  position ;  the  one  was  the  appointment  of  Lieutenant  General  Scott 
Secretary  of  War  ad  interim,  and  the  other  the  appointment  of  General  Grant 
ad  iitlerim  upon  the  suspension  of  Mr.  Stanton,  in  August  last. 

The  appointment  of  General  Scott  was  legal  because  that  was  done  before  the 
reatraining  act  of  March  S,  1863,  which  requires  the  detail  of  the  head  of  another 
department  to  act  ad  interim. 

The  appointment  of  General  Grant  to  take  the  place  of  Mr.  Stanton  during 
his  Buapension  would  have  been  illegal  under  the  acts  I  have  cited,  he  being 
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an  officer  of  tlie  army  and  not  the  lieaci  of  a  departraent,  if  it  bad  not  been 
nutboHzed  by  the  2ii  secticin  of  the  "  teuure-of  civil-offico  act,"  which  pro- 
vides that  in  caae  of  suspension,  and  uo  other,  the  Presidesit  may  designate 
"  some  siiilahle  porson  to  perform  tempornrily  the  dutiea  of  sach  oiBce  uatil  the 
next  meeting;  of  the  Senate."  Now, General  Grant  waa such  "suitable person," 
and  waa  properly  enongh  appointed  under  l.hat  provision. 

This  answers  one  (;round  of  the  defence  which  is  taken  by  the  Pre eident  that 
he  did  not  suspend  Mr.  Slanton  under  the  ".tenure- of-office  aet,"  hut  by  his 
general  power  of  suspension  and  removal  of  an  officer.  If  the  President  did 
not  suspend  Stanton  under  tlie  ten  lire -of- office  act,  because  he  deemed  it  uncon- 
stitutional and  void,  l/ien  theie  was  no  law  authoiiz'ng  him  to  appoint  Gen- 
eral Grant,  and  that  appointment  waa  unaulhorized  by  law  and  «  violation  of 
his  oath  of  office. 

But  the  tenure-of  civil -office  bill  by  its  express  terms  forbids  any  employ- 
ment, aathoriaation,  or  appoinlment  of  any  person  in  civil  office  where  the 
ftppomlment  is  by  and  with  the  ad^  ice  and  consent  of  the  Senate,  while  the 
Senate  ia  in  session.  If  this  act  is  crnetitutinnal,  i.  e.,if  it  is  not  so  far  in  con- 
flict with  the  paramount  law  of  the  land  as  to  be  inoperative  and  void,  then  the 
removal  of  Mr.  Stanton  and  the  appointment  of  General  Thomas  are  both  in 
direct  violation  of  it,  and  are  decfered  by  it  to  be  high  misdemeanors. 

The  intent  with  which  the  President  has  done  this  is  not  doubtful,  nor  are 
we  obliged  to  rely  upon  the  principle  of  law  that  a  man  must  be  held  to  intend 
the  legal  consequences  of  all  his  acts. 

The  Proaidcnt  admits  that  he  intended  to  set  aside  the  tennre-of-office  act, 
and  thus  contiavene  the  Constitution,  if  that  law  was  unconstitutional. 

Having  shown  th:it  the  President  wilfully  violated  an  act  of  Congress,  with- 
out justification,  both  in  the  removal  of  Stanton  and  the  appointment  of 
Thomas,  for  the  purpose  of  obtaining  wrongfully  the  poasesaion  of  the  War 
Office  by  force,  if  need  be,  and  certiiinly  by  threats  and  intimidationa,  for  the 
purpose  of  controlling  its  appropriations  through  its  ad  interim,  chief,  who 
shall  say  that  Andrew  Johnson  ia  not  gnilty  of  the  high  crime  and  misde- 
meanors charged  againat  him  in  the  firat  eight  articles  t 

The  respondent  makes  answer  to  this  view,  that  the  President,  believing  this 
civil  tenure  law  to  be  unconstitutional,  had  a  right  to  violate  it,  for  the  purpose 
of  bringing  the  matter  before  the  Supreme  Court  for  its  adjudication. 

We  are  obliged,  ta  limine,  to  ask  the  attention  of  the  Senate  to  this  consider- 
ation, that  they  may  take  it  with  them  as  our  caae  goes  forward. 

We  claim  that  the  queation  of  the  constitutionality  of  any  law  of  Congress  is, 
upon  this  ttial,  a  totally  irrelevant  one;  because  all  tho  power  or  right  in  the 
President  to  judge  upon  any  supposed  conflict  of  an  act  of  Congress  with  the 
paramount  law  of  the  Conrtitutiun  is  exhausted  when  he  has  examined  a  bill 
sent  him  and  returned  it  with  his  objections.  If  then  passed  over  his  veto  it 
becomes  as  valid  as  if  in  fact  signed  by  him. 

The  Constitution  has  provided  three  methods,  all  equally  potent,  hy  which  a 
hill  brought  into  either  house  may  beconie  a  law : 

let.  By  passage  by  vote  of  both  houses,  in  due  form,  with  the  President's 
signature ; 

2d.  By  passage  by  vote  of  both  houses,  in  due  form,  and  the  President's 
neglect  to  return  it  within  ten  days  with  his  objections ;  , 

3d.  By  pasaage  by  vote  of  both  houses,  in  due  form,  a  veto  by  the  President, 
a  reconsideralion  by  both  houses,  and  a  passage  by  two-thirds  votea. 

The  Constitution  substitutes  this  reconsideration  and  passage  as  an  ei^uivalent 
to  the  President's  signature.  After  that,  he-andall  other  officers  must  execute 
the  law,  whether  in  fact  constitutional  or  not. 

For  the  President  to  refuse  lo  execute  a  law  duly  passed,  because  he  thought 


i  by  Google 


i08  IMPEACHMENT   OF   THE   PRESIDENT 

it  unconstitutional,  after  lie  Lad  vetoed  it  for  that  reason,  would,  in  cfTt'ct,  be 
for  him  to  execute  hia  veto  and  leave  the  law  unexecuted. 

It  may  be  said  he  may  do  this  at  h'la  peril.  True  ;  but  that  peril  ia,  to  be 
impeached  for  violating  hia  oath  of  office,  as  ia  now  being  done. 

If,  indeed,  lawa  duly  pas    dbyCg  ff        gg  yhw  f 

any  considerable  portion  of  P     P  d  b    n       mm  n  a  u    g 

declared  by  the  Supreme  Cun  Uaad  p 

there  might  aeem  to  be  som    n  u  fi  a     n  x: 

refuse  to  execute  a  law  in  ord  h  n      y   es    d  by  u 

It  ia  possible  to  conciive  Aga  a       fun  nnaya        b 

Buch  shadow  of  justification  Lx  P       <^  ^  "i"       "  ° 

conceives  an  equally  flagra  J         S  a  d    tab         y 

worse,  in  the  representatives  p     p      and  h     fe  na       f  U 

States ;  but  both  conception    a  yphadbda  fu 

a  ground  of  governmental  action. 

How  stands  the  fact !  Has  the  Supreme  Court  so  frequently  declared  the 
laws  of  Congress  in  conflict  with  the  Constitution  as  to  affonl  the  President  juat 

found  for  belief,  or  hope  even,  that  the  court  will  do  so  in  a  given  instance  I 
think  I  may  safely  aasert  as  a  legal  fact,  chat  since  the  fir^t  decision  of  the 
Supreme  Court  till  the  day  of  thia  arraignment  no  law  passed  by  Congress 
Meeting  the  general  welfare  has  ever,  by  the  judgment  of  that  court,  been  set 
aside  or  held  for  naaglit  because  of  unconstitutionality  as  the  ground-wont  i,f 

In  three  cases  only  has  the  judgment  of  that  court  been  influenced  by  the 
supposed  conflict  between  the  law  and  the  Coastitutinn,  and  they  were  caaes 
affecting  the  court  itaelf  and  its  own  duties,  and  where  the  law  seemed  to  inter- 
fere with  its  own  prerogatives. 

Touching  privileges  and  prerogatives  have  been  the  shipwreck  of  many  a 
wholesome  iaw.  It  is  the  sore  spot,  the  sensitive  nerve  of  alt  tribunals,  parlia- 
mentary or  judicial. 

The  first  case  questioning  the  validity  of  a  law  of  Oongreas  is  Hayhurn's, 
(2  Dallas,  40&,)  where  the  court  decided  upon  the  unconfititutionality  of 
Ae  act  of  March  33,  1792,  Statutes  at  Large,  vol.  1,  p.  a44,  which  conferred 
upon  the  court  the  power  to  decide  upon  and  grant  certificates  of  invalid  pea- 
eions.  The  court  held  that  aucb  power  could  not  be  conferred  upon  the  court 
as  an  original  jurisdiction,  t!ie  court  receiving  all  its  origitial  jurisdiction  from 
the  proviaiona  of  the  Constitution.  Thia  decision  would  be  nearly  unintelligible 
were  it  not  explained  in  a  note  to  the  case  in  United  States  vs.  Fvrreira.  {13 
Howard,  p.  62.)  reporting  United  States  vs.  Todd,  decided  February  17,  1794. 

We  learn,  however,  from  both  cases  the  cause  of  this  unintclligibilily  of  the 
decision  in  Hayburn's  case.  When  the  same  question  came  up  at  the  circuit 
court  in  New  York,  the  judges  being  of  opinion  that  the  law  could  not  be 
executed  by  them  as  judges,  because  it  was  unconstitutional,  yet  determined  to 
obey  it  until  the  case  could  be  adjudicated  by  the  whole  court.  They  there- 
fore, not  to  violate  the  law,  did  execute  it  as  commissioners  until  it  waa  repealed, 
vrLich  waa  done  t!ie  nest  year. 

The  judges  on  the  circuit  in  Pennsylvania  all  united  in  a  letter  to  the  Execu- 
tive, moat  humbly  apologizing,  with  great  regret,  that  their  convictions  of  duty 
did  not  permit  them  to  execute  the  law  according  to  its  terms,  and  took  special 
care  that  this  lAter  ahould  accompany  their  decision,  ao  that  they  might  not  be 
misunderstood. 

Soth  examples  it  would  have  been  well  for  this  respondent  to  have  followed 
before  be  undertook  to  set  himself  .to  violate  an  act  of  Congress. 

The  next  case  where  the  court  decided  upon  any  conflict  between  the  Consti- 
tufjon  and  the  law  is  Gordon  vs.  United  States,  tried  in  April,  1865,  seventy- 
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one  years  afterwards,  two  juatices  diaaenting,  without  any  opinion  being 
delivered  by  the  court. 

The  court  here  dismiased  an  appeal  from  the  Court  of  Claims,  alleging  that, 
under  tlie  Constitution,  no  appellate  jurisdiction  could  be  exercised  over  the 
Court  of  Claims  under  an  act  of  Congress  which  gave  revisory  power  to  the 
Secretary  of  the  Treasury  over  a  decision  of  the  Court  of  Claims.  This 
decision  is  little  satisfactory,  as  it  is  wholly  without  argument  or  authority  cited. 

The  next  caae  is  ex  parle  GaxlanA,  (4  Wallace,  333,)  known  as  the  Attorney's 
Oath  case — where  the  court  decided  that  an  attorney  was  not  an  officer  of  the 
United  States,  and  therefore  might  practice  before  that  court  without  taking  the 
test  oath,  '  , 

The  reasoning  of  the  court  in  that  case  would  throw  doubt  on  the  cnnstitn- 
tionality  of  (lie  law  of  Congresa,  but  the  decision  of  the  invalidity  of  the  law 
was  not  necessary  to  thedeciaion  of  the  case,  which  did  not  command  a  unan- 
imity in  the  court,  as  it  certainly  did  not  the  assent  of  the  bar. 

Yet  in  this  caae  it  will  be  observed  that  the  court  made  a  rule  requiring  the 
oath  to  bo  administered  to  the  attorneys  in  obedience  of  the  law  until  it  came 
before  them  in  a  cause  duly  brought  up  for  decision.  The  Svpreme  Court 
obeyed  (he  law  up  to  Ike  time  it  was  set  aside.     They  did  not  violate  it  to  make 

Hero  ia  another  example  to  this  reapondent,  aa  to  Lis  duty  in  the  case,  which 
lie  will  wish  he  had  followed,  I  may  venture  to  say,  when  he  hears  the  judg- 
ment of  the  Senate  upon  the  impeschment  now  pending. 

There  are  several  other  casea  wherein  the  validity  of  acts  of  Congress  have 
been  discussed  before  the  Supreme  Oouvt,  but  none  where  the  decision  had  turned 
on  that  point. 

In  Marbuiy  vs.  Madison,  (1  Cranch,  137,)  Chief  Justice  Marshall  dismissed 
the  case  for  want  of  jurisdiction,  but  took  opportunity  to  deliver  a  chiding  opinion, 
against  the  administration  of  Jofferson  before  he  did  so. 

In  the  Dred  Scott  case,  so  familiar  to  the  public,  the  conrt  decided  it  bad 
no  jurisdiction,  but  gave  the  government  and  the  people  a  lecture  upon  their 
political  duties. 

In  the  case  of  Fisher  vs.  Blight,  (2  Cranch,  3S8,)  the  constitutionality  of  a  law 
was  very  much  discuaaed,  lint  waa  held  valid  by  the  decision  of  the  court. 

In  United  States  vs.  Coombs,  (12  Peters.  72,)  althougli  the  power  to  declare 
n  law  of  Congress  in  conflict  with  the  Constitution  was  claimed  in  the  opinion 
of  the  court  arguendo,  yet  the  law  itself  was  sustained. 

The  case  of  Pollard  vs.  Hagan,  (3  Howard,  212,)  and  the  two  cases,  Goodtitle 
vs.  Kibbe,  (9  Howard,  271 ;)  Hallett  vs.  Beebe,  (13  Howard,  S5,)  growing  out  of 
the  same  controversy,  have  been  thought  to  impugn  the  vahdity  of  two  private 
acts  of  Congress,  but  a  cai-eful  examination  will  show  that  it  was  the  operation 
and  not  the  validity  of  the  acts  which  came  in  question  and  inade  the  basis  of 
the  decision. 

Thus  it  will  be  seen  that  the  Supreme  Court,  in  three  instances  only,  has 
apparently  by  its  decision  impugned  the  validity  of  an  act  of  Congress  because 
of  a  conflict  with  the  Constitution,  and  in  each  case  a  question  of  the  rights  and 
prerogatives  of  the  court  or  ita  officers  has  been  in  cnntroversy. 

The  casea  where  the  constitutionality  of  an  act  of  Congreaa  baa  been  doubted 
in  the  obiter  dicta  of  the  court,  hut  wero»^ot  the  basis  of  decision,  are  open  to 
other  criticisms. 

In  Marbury  vs.  Madison,  Chief  Justice  Marshall  had  just  been  serving  as 
Secretary  of  State  in  an  opposing  administration  to  the  one  whose  acta  he  was 
trying  to  overturn  aa  Chief  Jnstice. 

In  the  Dred  Scott  case.  Chief  Juatice  Taney — selected  by  General  Jackson 
to  remove  the  deposits,  because  his  bitter  partisahship  would  carry  him  ihi-ough 
where  Duanc  halted  and  was  removed — delivered  the  opinion  of  the  court,  whose 
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obiter  dicta  fanned  tlie  flame  of  dissensinn  whicli  led  to  tlie  civil  war  through 
which  the  people  have  just  passed,  and  againat  that  opinion  tlie  judgment  of 
the  country  (jaa  long  hecn  recorded. 

When  fa!  parte  Giirland  waa  decided,  the  country  waa  just  emerging  from  a 
conflict  of  arma,  the  paaaions  and  excitemRnt  of  which  had  found  their  way 
upon  the  heiich.  and  some  of  the  judges,  just  coming  from  ot'ier  service  of  the 
government  and  from  the  bar,  brought  with  theiii  opiniona — but  I  forbear,  I 
am  treading  on  dangerous  ground.  Time  has  nnt  yet  laid  its  softening  and  cor- 
rectiog  hand  long  enough  upon  this  decision  to  allow  me  further  to  comment 
upon  it  in  this  presence, 

Mr.  PrtsWeot  and  Senators,  can  it  be  said  that  the  possible  doubts  thrown  on 
three  or  four  acts  of  Cotj.gresa,  as  to  their  constitutionHlity,  during  a  judicial 
experience  of  seventy-five  years — hardly  one  to  a  generation — is  a  sufficient 
warrant  to  the  President  of  the  Uniled  States  to  set  aside  and  violate  any  act 
of  Congress  whatever,  upon  the  plea  tiiat  he  believed  the  Supreme  Court  would 
h(dd  it  unconstitutioual  when  a  case  iuvotviug  the  question  should  come  before 
it,  and  especially  one  much  discussed  on  its  passage,  to  which  the  whole  mind 
of  the  country  was  turned  during  the  progress  of  the  diaenssion,  upon  which 
lie  had  argned  with  all  liis  power  his  constitutional  objections,  and  which,  after 
careful  rcconsi deration,  had  been  passed  over  his  veto  ? 

Indeed,  will  you  hear  an  argnmeut  as  a  Senate  of  the  United  Slates,  a  major- 
ity of  whom  voted  for  ihat  very  bill,  upon  its  constitutionality  in  the  trial  of  an 
exeontive  officer  for  wilfully  violating  it  before  it  had  been  doubted  by  any 
court  ? 

Bearing  upon  this  queetiou,  however,  it  may  be  said  that  the  President 
removed  Mr.  Stiinton  for  the  very  purpose  of  testing  the  constitutionality  of 
this  law  before  the  courts,  and  the  question  is  asked,  Will  you  condemn  him  aa 
for  a  crime  for  so-  doing?  If  this  pL  a  were  a  true  one  it  ought  not  to  avail ; 
but  it  is  a  subterfuge.  We  shall  show  you  that  he  has  taken  no  step  to  sub- 
mit the  question  to  any  court,  although  more  than  a  year  has  elapsed  since  the 
passage  of  the  act. 

On  the  contrary,  the  President  has  recognized  its  validity  and  acted  upon  it  in 
every  department  of  the  government,  save  in  ihe  War  Department,  and  there 
except  in  regard  to  the  heiid  thereof  solely.  -We  shall  show  you  he  long  ago 
caused  all  the  forms  of  commissions  and  official  bonds  of  all  the  civil  officers  of 
the  government  to  be  altered  to  conform  to  its  requirement.  Indeed,  the  fact 
will  not  be  denied — nay,  in  the  very  case  of  Mr-  Stanton,  he  suspended  him  under 
its  provisions,  and  asked  this  very  Senate,  before  whom  he  ia  now  being  tried 
for  its  violation,  to  pass  upon  the  sufficiency  of  hia  reasons  for  acting  under  it  in 
so  doing  according  to  its  t«rms;  yet,  rendered  reckless  and  mad  by  the  patience 
of  Congrsps  under  hia  ueurpaiion  of  other  powers,  and  his  disregard  of  other 
laws,  be  boldly  avows  m  his  letter  to  the  general  of  the  army  that  he  intends 
-to  disregard  its  provisiona,  and  summons  the  commander  of  the  troops  of  this 
department  to  seduce  him  liom  hia  dutj  so  as  to  be  able  to  command,  in  viola- 
tion of  anotlier  act  of  Congreax  suftiLient  military  power  to  enforce  hie  unwar- 
ranted decrees. 

The  President  knew  or  ought  to  have  known  ;  his  offici.J  adviser,  who  now 
appears  as  his  counsel  could  and  dii  tell  him,  doubtless,  thjt  he  alone,  as 
Attorney  General,  could  tile  an  informatio  i  lu  the  naturi,  of  a  qtio  uarranto  to 
determine  this  queation  of  tht  ^allllty  of  the  law, 

Mr.  Stanton,  if  ejected  from  office  waa  without  remedy,  because  a  aeriea  of 
deciaiona  haa  settltd  the  law  to  be  that  an  ejected  officer  can  not  leinitate  him- 
self either  by  quo  wai/anlo  ma»da?niis  or  other  appropinte  remedy  in  the 
courts.  ^ 

If  the  President  bad  really  desired  aclely  to  test  the  cnnstituliondlity  of  the 
law  or  hia  legal  right  to  remove  Mr  toldnton  instead  of  his  dehant  message  to 
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the  Senate  of  tlic  21st  of  Feferuary,  informing  them  of  the  removal,  but  not 
suggesting  thia  purpose  wliich  is  thus  aliown  to  be  an  afterthought,  he  would 
bave  said,  in  substance:  "GentJiimeii  <if  the  Senate,  in  order  to  test  the  consti- 
tutionality of  the  law  entitled  'An  act  regulating  the  tenure  of  certain  civil 
offices,'  which  I  verily  believe  to  be  unconstitutional  and  void.  I  have  issued  an 
order  of  removal  of  E.  M.  Stanton  from  the  office  of  Secretary  of  the  Depart- 
ment of  War.  I  felt  mj-eelf  cmiatrained  to  make  this  removal  lest  Mr.  Stanton 
should  anewfr  the  infiirmatinn  in  the  nature  of  a  quo  warranto,  which  I  intend 
the  Attorney  General  sliall  file  at  an  early  day,  by  saying  that  he  holda  the 
office  of  Seoictary  of  War  by  the  appointment  and  authority  of  Mr.  Lincoln, 
which  baa  never  been  revoked.  Anxious  that  there  shall  be  uo^ioUision  or  dis- 
agreement between  the  several  departments  of  the  government  and  the  Execu- 
tive, I  lay  before  the  Senate  this  message,  that  the  reasons  for  my  action,  aa 
well  as  the  action  itself,  tor  the  pm-poae  indicated,  may  meet  your  concurrence." 
Had  the  Senate  received  such  n.  message,  the  rep:-esentativp3  of  the  people 
might  never  have  deemed  it  necessary  to  impeach  the  President  for  Biich  an 
act  to  insure  the  safety  of  the  country  even  if  they  had  denied  the  accnracy 
of  bis  legal  positions. 

On  the  contrary,  he  issued  a  letter  of  removal  peremptory  in  firm  intended 
to  be  BO  in  etTect.  ordered  an  officer  of  the  atm>  Liienyo  Ihom'^s  to  take  pos 
eessiou  of  the  office  and  eject  the  incumbei  t  which  he  claimed  he  would  do  by 
force,  even  at  the  risk  of  inaugurating  iu  untction  civd  commotion  and  war 

Whatever  may  be  the  decision  of  the  legal  question  invilved  when  the  case 
comes  before  the  final  judicial  tribunal,  who  shall  say  that  such  conduct  of  the 
Executive  under  the  circumstances,  and  in  the  I  ght  of  tlie  history  of  current 
events  and  his  concomitant  aelion,  is  not  in  Andrew  Johnson  a  high  crime  and 
misdemeanor)  Imagine,  if  it  were  possible,  the  consequence  of  a  decision  by 
the  Senate  in  the  ni  gative — a  verdict  of  not  guilty  upon  thia  proposition. . 

A  law  is  deliberately  passed  with  all  tlie  form  of  legislative  procedure,  is  pre- 
sented to  the  President  for  his  signature,  is  returned  by  him'  to  Congress  with  his 
objections,  is  thereupon  reconsidered,  and  by  a  yea  and  nay  vote  of  three-quar- 
ters of  the  representatives  of  the  piople  in  the  popular  branch,  and  three-fourths 
of  the  senators  representing  the  States  in  the.  higher  branch,  is  pat>sed  again, 
notwithstanding  the  veto ;  is  acquiesced  in  by  the  President,  by  all  departmenta 
of  the  government  conforming  tliereto  for  quite  ayear,  no  court  having  doubted 
its  validity.  Now  its  provisions  are  wilfully  and  designedly  violated  by  the 
President  with  intent  to  usurp  to  himsi  If  the  very  powers  which  the  law  was 
designed  to  limit,  for  the  purpose  of  displacing  a  mciitorious  officer  whom  the 
Senate  just  before  had  determined  ought  not  and  should  not  he  removed ;  for 
which  high-handed  act  the  President  is  impeached  in  the  name  of  all  the  people 
of  the  United  States,  by  thi-ee-fourths  of  the  House  of  Bepresentatives,  and 
presented  at  the  bar  of  the  Senate,  and  by  the  same.  Senate  that  passed  the  law, 
nay,  more,  by  tbevery  senators  who,  when  the  proceedingcame  to  their  knowledge, 
after  a  rede  libera  (ion  of  many  hours,  solemnly  declared  the  act  unlawful  and  in 
violation  of  the  Constitution ;  that  act  of  usurpation  ia  declared  not  to  be  a 
high  misdemeanor  in  office  by  their  -solemn  verdict  of  not  guilty  upon  their 
oaths. 

Would  not  such  a  judgment  be  a  conscious  self-abnegation  of  the  intelligent 
capacity  of  the  representatives  of  the  people  in  Congress  assembled  to  frame 
laws  for  their  guidance  in  accordance  with  the  principles  and  terms  of  their 
Constitution  and  frame  of  their  government  I 

Would  it  not  be  a  notification — an  invitation  rather — standing  to  all  time  to 
anv  bold,  bad,  aspiring  man  to  seiae  the  liberties  of  the  people  which  they  had 
shown  themselves  incapable  of  maintaining  or  defending,  and  playing  the  role 
of  a  Cffisar  or  Napoleon  here  to  establiah  a  despotism,  while  this  the  last  and 
■'leateat  experiment  of  freedom  and  equality  of  right  in  the  people,  following 
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the  long  line  of  bni-ied  republics,  sinks  to  its  tomb  under  the  blows  of  usurped 
power  from  whieli  free  representative  government  shall  arise  to  the  light  of  a 

Article  ninth  charges  that  Major  General  Emory  being  in  conjmand  of  the 
military  department  of  Washington,  the  President  called  him  before  him  and 
instructed  him  that  the  act  of  March  3,  1867,  which  provides  that  all  orders 
from  the  President  shall  be  issued  through  the  General  of  the  army,  waa  uncon- 
stitutioaal  and  inconsistent  with  his  commission,  with  intent  to  induce  Emory 
to  lake  orders  directly  from  himself,  and  thus  hinder  the  execution  of  the  civil 
tenure  act  and  to  prevent  Mr.  Stauton  fiom  holding  bis  office  of  Secretary  of 
War. 

If  the  transaction  set  forth  in  this  article  stood  alotie  we  might  well  admit 
that  doubts  might  arise  as  to  the  sufficiency  of  the  proof.  But  the  snrroundinga 
are  so  pointed  and  significant  as  to  leave  no  doubt  on  the  mind  of  an  impartial 
man  as  to  the  intentu  and  purposes  of  the  President.  Ko  one  would  say  that 
the  President  might  not  properly  send  to  the  commander  of  this  department  to 
make  inquiry  as  to  the  disposition  of  his  forces,  but  the  question  is  with  what 
intent  and  purpose  did  the  President  send  fur  General  Emory  at  the  time  be  did  1 
Time,  here,  is  an  important  element  of  the  act. 

Congress  had  passed  an  act  in  March,  1867,  restraining  the  President  from 
issuing  military  oiders  save  through  the  General  of  the  army.  The  President 
had  protested  against  that  act.  On  the  12th  of  August,  he  had  attempted  to 
get  possession  of  the  War  Office  by  the  i-emoval  of  the  incumbent,  but  could 
only  do  so  by  appointing  the  General  of  the  army  thereto.  Failing  in  his 
attempt  to  get  full  possession  of  the  office  through  the  Senate,  he  had  deter- 
mined, as  he  admits,  to  remove  Stanton  at  all  hazards,  and  endeavored  to 
prevail  on  the  General  to  aid  him  in  so  doing.  He  dechnes.  For  that,  the 
respondent  qoarreJs  with  hiro,  denounces  him  in  the  newspapers,  and  accuses 
him  of  bad  faith  and  untruthfulness.  Thereupon,  asserting  his  prerogatives  as 
Commander-in-chief,  be  creates  a  new  military  department  of  the  Atlantic.  He 
attempts  to  bribe  Lieutenant  General  Sherman  to  take  command  of  it,  by  pro- 
motion to  the  rank  of  general  by  brevet,  trusting  that  his  military  services  would 
compel  the  Senate  to  coufii'm  him. 

If  the  respondent  can  get  a  general  by  brevet  appointed,  he  can  then  by  sim- 
ple order  put  him  on  duty  according  to  his  brevet  rank  and  thus  have  a  General 
of  the  army  in  command  at  Washington,  through  whom  he  can  transmit  his 
orders  and  comply  with  the  act  which  he  did  not  dare  transgress,  as  he  had 
approved  it,  and  get  rid  of  the  hated  General  Grant.  Sherman  spurned  the  bribe. 
The  respondent,  not  discouraged,  appointed  Major  General  Gcorge'H.  Thomas 
to  the  same  brevet  rank,  but  Thomas  declined. 

What  stimulated  the  ardor  of  the  President  just  at  that  time,  almost  three 
years  after  the  war  closed,  but  just  after  the  Senate  had  reinstated  Stanton,  to 
reward  military  service  by  the  appointment  of  generals  by  brevet  ?  Why  did 
his  zeal  of  promotion  take  that  form  and  no  other  1  There  were  many  other 
meritorious  officers  of  lower  rank  desirous  of  promotion.  The  purpose  is  evident 
to  every  thinking  mind.  He  had  determined  to  set  aside  Grant,  with  whom  he 
had  quarrelled,  either  by  force  or  fraud,  either  in  conformity  with  or  in  spite  of 
the  act  of  Congress,  and  control  the  military  power  of  the  country.  On  the 
SJst  of  February  (for  ai!  these  events  cluster  nearly  about  the  same  point  of 
time)  he  appoints  Lorenzo  Thomas  Secretary  of  War  and  orders  Stanton  out  of 
the  office ;  Stantnn  refuses  to  go ;  Thomas  is  about  the  streets  declaring  that  he 
will  put  him  out  by  force,  "  kick  him  out " — he  bus  caught  his  master's  word. 

On  ibe  evening  of  the  21st  a  resolution  looking  to  impeachment  is  offerejjl  in 
the  House. 

The  President, on  the  morning  of  the  S2d,  "as  early  a^  practicable,"  is  seized 
with  a  sudden  desire  to  know  how  many  troops  there  were  in  Washington. 
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What  for,  jnst  then  ^  Was  that  aH  he  wanted  to  know  ?  If  so,  his  Adjutant 
General  could  have  given  him  the  official  morning  report,  which  would  have 
shown  the  condition  and  station  of  every  man.  But  that  was  not  all.  He 
directs  the  commander  of  the  department  to  come  as  early  as  practicahle.  Why 
this  haste  to  learn  the  number  of  troops  1  Observe,  the  order  does  not  go 
through  General  Grant,  as  by  law  it  ought  to  have  done.  General  Emory  not 
knowing  what  is  wanted,  of  course  obeyed  the  order  as  soon  as  possible.  The 
President  asked  him  if  he  remembered  the  conversation  which  he  had  with  him 
when  lie  first  took  command  of  the  department  as  to  the  strength  of  the  garrison  of 
Washington,  and  the  general  disposition  of  troops  in  the  department.  Emory 
replied  that  "  he  did  distinctly ;"  that  was  last  September.  Then,  after  explain- 
ing to  him  fully  as  to  all  the  changes,  the  President  asked  for  recent  changes  of 
troops.  Emory  denied  they  could  have  been  made  without  the  order  going 
through  him,  and  then,  with  soldierly  frankness,  (as  he  evidently  suspected  what 
the  President  was  after,)  said  by  law  no  order  could  come  to  him  save 
through  the  General  of  the  army,  and  that  had  been  approved  by  the  President 
and  promulgated  in  a  General  Order,  No.  17.  The  President  wished  to  seeit. 
It  was  produced.  General  Eftiory  says,  "  Mr.  President,  I  will  take  it  as  a 
great  favor  if  you  will  permit  me  to  call  your  attention  to  this  order  or  act." 
Why  a  favor  to  Eraory  1  Because  he  feared  that  he  was  to  be  called  upon  by 
the  President  to  do  something  in  contravention  of  that  law.  The  President 
read  it  and  said,  "  This  is  not  in  accordance  with  the  Constitution  of  the  United 
States,  which  makes  me  Commander-in-chief  of  the  army  and  navy,  or  with 
the  language  of  your  commission."  Emory  then  said,  "  That  is  not  a  matter 
for  the  officers  to  determine.  There  was  the  order  sent  to  iis  approved  by  him, 
and  we  were  all  governed  by  that  order." 

He  said,  "  Am  I  to  understand,  then,  that  the  President  of  the  United  States 
cannot  give  an  order  but  through  General  Giant?"  General  Emory  then  made 
the  President  a  short  speech,  telling  him  that  the  officers  of  the  army  had  been 
consulting  lawyers  on  the  subject,  Re verdy  Johnson  and  Robert  J.  Walker,  and 
were  advised  they  wei-e  bound  to  obey  that  order.  Said  he,  "  I  think  it  right 
to  tell  you  the  army  are  a  unit  on  this  subject."  Aft«r  a  short  pause,  "  seeing 
there  was  nothing  more  to  say,"  General  Emory  left.  What  made  all  the  offi- 
cers consult  lawyers  about  obeying  a  law  of  the  United  States  7  What  influ- 
ence had  been  at  work  with  them  ?  The  course  of  the  President.  In  his  mes- 
sage to  Congress  in  December  he  had  declared  that  the  time  might  come  when 
he  would  resist  a  law  of  Congress  by  force.  How  could  General  Emory  tell 
that  in  the  judgment  of  the  President  that  time  had  not  eome,  and  hence  waa 
anxious  to  assure  the  President  that  he  could  not  oppose  the  law  ? 

In  his  answer  to  the  first  article  he  asserts  that  he  had  fully  come  to  the  con- 
clusion fa  remove  Mr.  Stanton  at  all  events,  notwithstanding  the  law  and  the 
action  of  the  Senate ;  in  other  words,  he  intended  to  make,  and  did  make,  execu- 
tive resistance  to  the  law  duly  enacted.  The  consequences  of  such  resistance 
he  has  told  us  in  his  message: 

Where  an  act  has  been  passed  according  to  the  forms  of  the  Constitution  by  the  supreme 
legislative  aathorilgr,  and  ii  regularly  enrolled  among  the  public  statutes  of  the  country, 
eiecutive  resiBtaiice  W  it,  especially  in  times  of  high  party  eieitement,  would  be  likely  to 
produce  violent  colfision  between  the  respective  adliMenls  of  the  two  branches  of  the  govern- 


He  admits,  in  substance,  that  he  told  Emory  thai  the  law  was  wholly  nncon- 
Btitutional,  and,  in  effect,  took  away  all  his  power  as  Commander-in-chief.    Wa" 
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it  not.  jiiat  auch  a  law  aa  he  had  declared  he  would  teaiat  ?  Do  you  not  believe 
that  if  General  Emor/  had  yielded  in  the  least  to  hia  auggestiona  the  President 
would  have  offered  him  promotion  to  bind  him  to  hie  purpoaes,  as  he  did  Sherman 
and  Thomas  1 

Piay  remember  that  thia  13  not  the  case  of  one  gentleman  conversing  with 
another  on  moot  queationa  of  law  ;  but  it  is  the  President,  the  Commander-in- 
chief,  "  the  fountain  of  all  honor  and  aource  of  all  power !  "  in  the  eye  of  a  military 
officer,  teaching  that  officer  to  disobey  a  law  which  he  himself  has  determined 
is  void,  with  the  power  to  promote  the  officer  if  he  finds  him  an  apt  pupil. 

Is  it  not  a  high  misdemeanor  for  the  President  to  assume  to  instruct  the  offi- 
cers of  the  army  that  the  laws  of  Congreas  are  not  to  be  obeyed  1 

Article  ten  alleges  that,  intending  to  set  aside  the  rightful  authority  and  pow- 
era  of  CongreaB,  and  to  bring  into  disgrace  and  contempt  the  Congress  of  the 
United  Statea,  and  to  destroy  confidence  in  and  to  excite  odium  against  Congress 
and  its  laws,  he,  Andrew  Johnson,  President  of  the  United  Statea,  made  divers 
speeches  set  out  therein,  whereby  he  brought  the  office  of  President  into  con- 
tempt, ridicule,  and  disgrace. 

To  sustain  theae  charges,  there  will  be  put  in' evidence  the  short-hand  notes 
of  reporters  in  each  instance,  who  took  these  speeches,  or  examined  the  sworn 
copies  thereof,  and  one  instance  where  the  speech  was  examined  and  corrected 
by  the  private  secretary  of  the  President  himself. 

To  the  charges  of  this  article  the  respondent  answers  that  a  convention  of 
delegates,  of  whom  he  does  not  aay,  sat  in  Philadelphia  for  certain  political  pur- 
poses mentioned,  and  appointed  a  committee  to  wait  upon  the  respondent  aa 
President  of  the  United  States;  thatthey  were  received.and  by  their  chairman, 
the  Hon,  Reverdy  Johnson,  then  and  now  a  senator  of  the  United  States, 
addreaaed  the  reapondent  in  a  speech,  a  copy  of  which  the  reapondent  believes 
from  a  substantially  correct  report,  is  made  a  part  of  the  answer ;  that  the  ' 
respondent  made  a  reply  to  the  address  of  the  committee.  While,  however,  he 
gives  UB  in  hie  anawer  a  copy  of  the  speech  made  to  him  by  Mr.  Beverdy  John- 
son, taken  from  a  newapaper,  he  wholly  omits  to  give  us  an  authorized  version 
of  his  own  speech,  about  which  he  may  he  supposed  to  know  quite  as  much,  and 
thna  saved  ns  some  teatimony.  He  doea  not  admit  that  the  extracts  from  his 
speech  in  the  article  are  correct,  nor  does  he  deny  that  they  are  so. 

In  regard  to  the  speech  at  Cleveland,  he,  again,  doea  not  admit  that  the 
extracts  correctly  or  justly  present  his  speech  ;  but,  again,  he  does  not  deny 
that  it  does  so  far  aa  the  aame  is  set  out. 

As  to  the  speech  at  St.  Louis,  he  does  not  deny  that  he  made  it — says  only 
that  he  does  not  admit  it,  and  requires,  in  each  case,  that  the  whole  speech  shall 
be  proved.  In  that.  I  beg  leave  to  assure  him  and  the  Senate,  his  wishes  shall 
be  gratified  to  their  fuHeat  fruition.  The  Senate  shall  aee  the  performance,  so  far 
as  ia  in  our  power  to  photograph  the  ecene  by  evidence,  on  each  of  these  occa- 
sions, and  ahall  hear  every  material  word  that  he  aaid.  Hie  defence,  however, 
to  the  article  ie  that  "  he  felt  himself  in  duty  bound  to  express  opinions  of  and 
concerning  the  public  character,  conduct,  views,  purposes,  motives,  and  tenden- 
cies of  all  men  engaged  in  the  public  service,  ae  well  in  Congress  as  otherwise," 
"  and  that  for  anything  he  may  have  said  on  either  of  these  oecasions  he  is  jus- 
tified under  the  constitutional  right  of  freedom  of  opinion  and  freedom  of  speech, 
and  ia  not  subject  to  question,  inquisition,  impeachment,  or  inculpation  in  any 
manner  or  form  whatsoever ;"  he  denies,  however,  tliat  by  reason  of  any  matter 
in  said  article  orita  specifications  alleged  he  baa  said  or  done  anything  indecent 
or  unbecoming  in  the  Chief  Magistrate  of  the  United  States,  or  tending  to  bring 
his  high  office  into  contempt,  ridicule,  or  disgrace.  ' 

The  ieeue,  then,  finally,  is  this  :  that  those  utterancea  of  hia,  in  the  manner 
and  from  in  which  tfaey  are  alleged  to  have  been  made,  and  under  the  circum- 
stances and  at  the  time  they  were  made,  are  decent  and  becoming  the  President 
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of  the  Uuited  States,  and  do  not  tend  to  bring  the  office  into  ridici^le  and  dis- 
grace. 

We  accept  the  iasues.     They  are  two : 

TitBt.  That  he  has  the  right  to  say  what  he  did  of  Congress  in  the  exercise 
of  freedom  of  speech  ;  and,  second,  that  what  he  did  aay  in  thoae  speeches  was 
a  highly  gentlemanlike  and  proper  performance  in  a  citizen,  and  still  more 
becomiDg  in  a  President  of  the  United  States. 

Let  ns  first  consider  the  graver  matter  of  the  assertion  of  the  right  to  cast 
contumely  upon  Congress ;  to  denounce  it  as  a  "  body  hanging  on  the  verge  of 
the  government ;"  "  pretending  to  be  a  Congress  when  in  fact  it  was  not  a  Con- 
gress ;"  "  a  Congress  pretending  to  be  for  the  Union  when  its  every  step  and  act 
tended  toperpetaatediaunion,"  "and  make  a  disruption  of  the  States  inevitable;" 
"a  Congress  in  a  minority  assuming  to  exercise  power  which,  if  allowed  to  he 
consummated,  would  result  in  despofism  and  monarchy  itself;"  "a  Congress 
which  had  done  everything  to  prevent  the  union  of  the  States ;"  "  a  Congresa 
factious  and  domineering;"  "a  radical  Congress,  which  gave  origin  to  another 
rebellion;"  "a  Congress  npoD  whose  skirts  was  every  drop  of  hlood  that  waa 
abed  in'the  New  Orleans  riots." 

You  will  find  these  denunciations  had  a  deeped  meaning  than  mere  expressions 
of  opinion.  It  may  be  taken  as  an  axiom  in  the  aSaira  of  nationa  that  no  usurper 
has  ever  seized  upon  the  legislature  of  his  country  until  he  has  familiarized  the 
people  with  the  possibility  of  so  doing  by  vituperating  and  decrying  it. 
Denunciatory  attacks  upon  the  legislature  have  always  preceded,  slanderous 
abuse  of  the  individuals  composing  it  have  always  accompanied  a  seizm-e  by  a 
despot  of  the  legislative  power  of  a  country. 

Two  memorable  examples  in  modem  history  will  spring  to  the  recollection  of 
every  man.  Before  Cromwell  drove  out  by  the  bayonet  the  Parliament  of 
England,  he  and  his  partisans  had  denounced  it,  derided  it,  decried  it.  and 
defamed  it,  and  thus  brought  it  inlo  ridicule  and  contempt.  He  vilified  it  with 
the  same  name  which  it  is  a  significant  fact  the  partisans  of  Johnson,  by  a  con- 
certed ciy,  applied  to  the  Congress  of  the  United  States  when  he  commenced 
hia  memorable  pilgrimage  and  crusade  against  it.  It  is  a  still  more  significant 
fact  that  the  justification  made  by  Cromwell  and  by  Johnson  for  setting  aside 
the  authority  of  Parliament  and  Congress  respectively  was  precisely  the  same, 
to  wit ;  that  they  were  elected  by  part  of  the  people  only.  When  Cromwell, 
by  his  pH^iers,  finally  entered  the  hall  of  Parliament  to  disperse  its  members, 
he  attempted  to  cover  the  enormity  of  his  usurpation  by  denouncing  this  man 
personally  as  a  libertine,  that  as  a  drunkard,  another  as  the  betrayer  of  the  lib- 
erties of  the  people,  Johnson  started  out  on  precisely  the  Barae  course,  but 
i'orgetting  the  parallel,  too  early  hd  proclaims  this  patriot  an  assassin,  that 
statesman  a  traitor ;  threatens  to  hang  that  man  whom  the  people  delight 
to  honor,  and  breathes  out  " threaten! ngs  and  slaughter"  against  this  man 
whose  services  in  the  cause  of  human  freedom  has  made  his  name  a  household 
word  wherever  the  language  is  spoken.  There  is,  however,  an  appreciable  dif- 
ference between  Cromwell  and  Johnson,  and  there  is  a  like  difference  in  the 
results  accomplished  by  each. 

When  Bonaparte  extinguished  the  legislature  of  France,  he  waited  until 
through  hie  press  and  his  partisans,  and  by  his  own  denunciations,  he  brought 
lis  authority  into  disgrace  and  contempt ;  and  when,  finally,  he  drove  the  couzicil 
of  the  nation  from  their  chamber,  like  Cromwell,  be  justified  himself  by  personal 
abuse  of  the  individuals  themselves  as  they  passed  by  him. 

That  the  attempt  of  Andrew  Johnson  to  overthrow  Gongreaa  has  failed,  is 
because  of  the  want  of  ability  and  power,  not  of  malignity  and  will. 

We  are  too  apt  to  overlook  the  danger  which  may  come  fi-om  words  :  "  We 
are  inclined  to  say  that  is  only  tali — wait  till  some  act  is  done,  and  then  it  will 
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be  time  to  move.     But  words  may  be,  and  sometimes  are,  thinga — living,  bnni- 
ing  tilings  that  set  a  world  on  fire." 

As  a  most  notable  instance  of  the  power  of  words,  look  at  the  inception  of  the 
rebellion  through  whieh  we  have  just  passed.  For  a  qnarter  of  a  century  the 
nation  took  no  notice  of  the  talk  of  disnnion  and  seceaaion  whicb  was  heard  in 
Congreaa  and  on  the  "  stomp"  until  in  the  South  a  generation  waa  taught  them 
by  word,  and  the  word  suddenly  buret  forth  into  terrible,  awful  war.  Does  any 
one  doubt  that  if  Jackson  had  hanged  Calhoun  in  1833  for  talking  nullifica- 
tion and  secession,  which  was  embryo  treason,  the  cannon  of  South  Carolina 
against  Fort  Sumter  would  ever  have  been  heard  with  all  their  fearful  and 
deadly  consequencca  7  Nay,  more ;  if  the  United  States  officers,  aenatora  and 
repreaentatives  had  been  impeached  or  disqaalified  from  office  in  1832  for  advo- 
cating secession  on  the  "stump,"  as  was  done  in  1862  hy  Congress,  then  our 
sons  and  brothers,  now  dead  in  battle,  or  starved  in  prison,  had  been  alive  and 
happy,  and  a  peaceful  solution  of  the  question  of  slavery  had  been  fonnd. 

Does  any  one  doubt  that  if  the  intentions  of  the  respondent  could  have  been 
carried  out,  and  his  denunciations  had  weakened  the  Congress  in  the  affections 
of  the  people,  so  that  thoae  who  had  in  the  North  aympathized  with  the  rebel- 
lion could  have  elected  such  a  minority  even,  of  the  representatives  to  Congress 
as,  together  with  those  sent  up  from  the  governments  organized  by  Johnaon  in 
the  rebellious  Sutes,  they  should  have  foimed a  majority  of  both  or  either  houae 
of  Congress,  that  the  President  would  have  recognized  such  body  as  the  legiti- 
mate Congress,  and  attempted  to  carry  out  its  decrees  by  the  aid  of  the  army  and 
navy  and  the  treasury  of  the  United  Slates,  over  which  he  now  claims  such 
unheai-d-of  and  illimitable  powers,  and  thus  lighted  the  torch  of  civil  war  ? 

In  all  earnestness.  Senators,  I  call  each  one  of  you  upon  his  conscience  to  say 
whether  he  does  not  believe  by  a  preponderance  of  evidence  drawn  from  the 
acts  of  the  respondent  since  he  has  been  in  office,  that  if  the  people  had  not  been, 
as  they  ever  have  been,  true  and  loyal  to  their  Congress  and  themselves,  such 
would  not  have  been  the  result  of  these  usurpations  of  power  in  the  Esecntive  1 
Is  it,  indeed,  to  be  seriously  argued  here  that  there  is  a  constitutional  right  in 
the  President  of  the  United  States,  who,  during  his  official  life,  can  never  lay  aside 
his  official  character,  to  denounce,  malign,  abuse,  ridicule,  and  contemn,  openly 
and  publicly,  the  Congress  of  the  United  States — a  co-ordinate  branch  of  the 
government  t 

It  cannot  fail  to  be  observed  that  the  President  (shall  I  dare  to  sayilis  coun- 
sel, or  are  they  compelled  hy  the  exigencies  of  their  defence,)  have  deceived 
themselves  as  to  the  gravamen  of  the  charge  in  this  article  f  It  does  not  raise 
the  question  of  freedom  of  speech,  but  of  propriety  and  decency  of  speech  and 
conduct  in  a  high  officer  of  the  government. 

Andrew  Johnson,  the  private  citizen,  as  I  may  reverently  hope  and  trust  he 
soon  will  be,  has  the  full  constitutional  right  to  think  and  speak  what  he  pleases, 
in  the  manner  he  pleases,  and  where  he  pleases,  provided  always  he  does  not  bring 
himself  within  the  purview  of  the  common  law  offences  of  being  a  common  railer 
and  brawler,  or  a  common  scold,  which  he  may  do.  {if  a  male  person  is  ever  liable 
to  commit  that  crime  ;)  but  the  dignity  of  station,  the  proprieties  of  position,  the 
courtesies  of  office,  all  of  which  are  a  part  of  the  comraoii  law  of  the  laud,  require 
tbeiPresident  of  the  United  States  to  observe  that  gravity  of  deportment,  that  flt- 
neaa  of  conduct,  that  appropriateness  oi  demeanor.and  thoae  amenitiea  of  behavior 
which  are  a  part  of  his  high  official  functions.  He  stands  before  the  youth  of  the 
country  theexemplar  of  all  that  is  of  worth  in  ambition,  and  all  that  is  to  be  sought 
in  aspiration  ;  he  stands  before  the  men  of  the  country  as  the  grave  magistrate 
who  ocoupiea,  if  he  does  not  fill,  the  place  once  honored  by  Washington  ;  nay, 
fitr  higher  and  of  greater  consequence,  he  stands  before  the  world  as  the  repre- 
erntative  of  free  inetitutiona,  aa  the  type  of  man  whom  the  suffrages  of  a  free 
people  have  chosen  aa  their  chiefs     He  should  be  the  living  evidence  of  how 
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mnch  better,  higher,  nobler,  and  more  in  the  image  of  God,  is  the  elected  ruler 
of  a  free  people  than  a  hereditary  monaieh,  coining  into  power  by  the  accident 
of  birth ;  and  when  he  disappoints  all  these  hopes  and  all  these  expectations, 
and  becomes  the  ribald,  scurrilous  blasphemer,  bandying  epithets  and  taunts 
with  a  jeering  mob,  shall  he  be  heard  to  say  that  such  conduct  is  not  a  high 
misdemeanor  in  office  f  Nay,  disappointing  the  iiopes,  causing  the  cheek 
to  burn  with  shame,  exposing  to-  the  taunts  and  ridicule  of  every  nation  thd 
good  name  and  fame  of  tbe  chosen  institutions  of  thirty  millions  of  people,  is  it 
not  the  highest  possible  crime  and  miederaeanor  in  office?  and  under  the  circum- 
stances is  the  gravamen  of  these  charges.  The  woi'ds  are  not  alleged  to  be  either 
false  or  defamatory,  because  it  is  not  within  the  power  of  any  man,  however  high 
his  official  position,  in  effect  to  glandcr  the  Congress  of  the  United  States,  in  the 
ordinary  sense  of  that  word,  so  as  to  call  on  Congress  to  answer  as  to  the  truth 
of  the  accusation.  We  do  not  go  in,  therefoie,  to  any  question  of  triith  or  falsity. 
We  rest  npon  the  scandal  of  the  scene.  We  would  as  soon  think,  in  the  trial  of 
an  indictment  against  a  termagant  as  a  common  scold,  of  summoning  witnesses 
to  prove  that  what  she  eaid  was  not  true.  It  is  the  noise  and  disturbance  in 
the  neighborhood  that  is  the  offence,  and  not  a  question  of  the  provocation  or 
irritation  which  causes  the  outbreak. 

At  the  risk  of  being  almost  offensive,  but  protesting  that  if  so  il  is  not  my 
fault  but  that  of  the  person  whose  acts  I  am  describing,  let  me  but  faintly  pic- 
ture to  you  the  scene  at  Cleveland  and  St.  Louis. 

It  is  evening;  the  President  of  the  United  States  on  a  journey  to  do  homage 
at  the  tomb  of  an  illustrious  statesman,  accompanied  by  the  head  of  the  army 
and  navy  and  Secretary  of  State,  has  arrived  in  the  great  central  city  of  the 
continent.  He  has  been  welcomed  by  the  civic  authorities.  He  has  been 
escorted  by  a  procession  of  the  benevolent  charitable  societies  and  citizens  and 
soldiers  to  his  hotel.  He  has  retilrned  thanks  in  answer  to  address  of  tbe  mayor 
to  the  citizens  who  has  received  him.  The  hospitality  of  the  city  has  provided 
a  banquet  for  him  and  his  suite,  when  he  is  again  expected  to  address  the  chosen 
guests  of  the  city  where  all  things  may  be  conducted  In  decency  and  in  order. 
Whilehewasreating,  asone  would  bavesupposed  he  would  have  wished  to  do  from 
the  fatigue  of  the  day.  a  noisy  crowd  of  men  and  boys,  washed  and  unwashed, 
drunk  and  sober,  black  and  white,  assemble  in  the  ati-eet,  who  make  night 
hideous  by  their  bawling ;  quitting  the  drawing  room  without  the  advice  of  bii 
friends,  tbe  President  of  the  United  States  rushes  forth  on  to  the  balcony  of  tbe 
hotel  to  addrees  what  proves  to  have  been  a  mob,  and  this  he  calls  in  his  answer  a 
'  '  fit  occasion  on  which  he  is  held  to  the  high  duty  of  expressing  opinions  of  and 
concerning  the  legislation  of  Congress,  proposed  or  completed,  in  respect  of  its 
wisdom,  expediency,  justice,  worthiness,  objects,  purposes,  and  public  and 
political  motives  and  tendencies." 

Observe  now,  npon  this  "  fit  occasion,"  like  ire'  all  respects  to  that  at 
Cleveland,  when  tbe  President  is  called  upon  by  the  constitutional  requirements 
of  his  office  to  expound  "  the  wisdom,  expediency,  justice,  worthiness,  objects, 
purposes,  and  tendencies  of  the  acts  of  Congress,"  what  be  says,  and  the  man- 
ner in  which  he  aays  it.  Does  he  speak  with  the  griivity  of  a  Marshall  when 
expounding  constitutional  law  J  Does  he  use  the  polished  sentences  of  a  Wirt  ? 
Or,  failing  in  these,  which  may  be  his  misfortune,  does  he,  in  plain,  homely 
words  of  truth  and  soberness,  endeavor  to  instruct  tbe  men  and  youth  before 
him  in  their  duty  to  obey  the  laws  and  to  reverence  their  rulers,  and  to  pciae 
their  institutions  of  government  ?  Although  he  may  have  been  mistake^  in  the 
aptness  of  tbe  occasion  for  such  didactic  instruction,  still  good  teaching  is  never 
tbrown  away.  He  shows,  however,  by  bis  language,  as  he  had  shown  at  Cleve- 
land, that  be  meant  to  adapt  him?<elf  to  the  occasion.  He  has  hardly  opened 
his  mouth,  as  we  shall  show  you,  when  some  one  iu  the  crowd  cries,  "  How 
about  our  British  subjects  T' 
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The  Chief  Executive,  sopported  bj  his  Secretary  of  Staf«,  so  that  all  the 
foreign  relations  and  diplomatic  seiTice  were  fully  repreBented,  witli  a  dignity 
that  not  evbn  his  counsel  can  appreciate,  and  with  an  amenity  which  must 
have  delighted  Downing  street,  answers;  "We  will  attend  to  John  Bull  after 
awhile,  so  far  as  that  is  concerned."  The  moh,  ungrateful,  receive  this  bit  of 
"espression  of  opinion  upon  the  justice,  worthiness,  objects,  purposes,  and  public 
and  political  motives  and  tendencies"  of  onr  relations  with  the  kingdom  of  Great 
Britain,  as  they  fell  from  the  honored  lips  of  the  President  of  the  United  States 
with  laiightfT,  and  the  more  unthinking  with  cheers. 

Having  thus  disposed  of  our  diplomatic  relations  with  the  first  naval  and  com- 
mercial nation  on  earth,  the  President  next  proceeds  to  "  express  his  opinion  in 
manner  aforesaid  and  for  thepurposes  aforesaid"  to  this  noisy  mob  on  the  subject  of 
the  riots  upon  which  his  answer  says,  "it  is  theconsiitutionai  duty  of  the  Presi- 
dent to  express  opinions  for  the  purposes  aforesaid."  A  voice  calls  out  "New 
Orleans  !  go  on !  "  After  a  graceful  exordium  the  President  expresses  his  high 
opinion  ihata  massacre,  wherein  hie  pardoned  and  unpardoned  rebel  associates  and 
friends  deliberately  shot  down  and  murdered  unarmed  Union  men  without  provoca- 
tion, even  Horton,  the  minister  of  the  living  God,  as  his  hands  were  raised  to 
the  Prince  of  Peace,  praying  in  tiie  language  of  the  great  marlyr,  "  Father 
forgive  them  for  they  know  not  what  they  do,"  was  the  result  of  the  laws 
passed  by  the  legislative  department  of  your  government  in  the  words  following, 
that  is  to  say  ; 

"  If  you  will  take  np  the  riot  at  New  Orlemis  and  trace  it  tiBck  tn  its  source,  or  to  its 
iminediate  cause,  you  will  find  out  who  whs  respouslble  for  (he  blood  that  was  shed  there.' 

"  If  you  take  up  the  riot  at  New  Orleans  aud  trace  it  back  to  the  radical  Congress  " — 

This,  as  we  might  expect,  was  received  by  the  mob,  composed,  doubtless,  in 
large  part  of  unrepentant  rebels,  with  great  cheering  and  cries  of  "  bully."  It 
was  "  bully,"  if  that  means  encouraging  for  them  to  learji  on  the  authority  of 
the  President  of  the  United  Slates  that  they  might  shoot  down  Union  men  and 
patriots,  and  lay  ihe  sin  of  murder  upon  the  Congress  of  the  United  States ; 
and  this  was  another  bit  of  "  opinion  "  whicli  the  counsel  say  it  was  the  high 
'duty  of  the  President  to  express  npon  the  justice,  the  worthiness,  objecls,  "pur- 
poses and  public  and  political  motives,  and  tendencies  of  the  legblation  of  your 
Uongress." 

After  some  further  debate  with  the  mob  some  one,  itseems,  had  called /rat 
"  traitor !  "  The  Presideut  of  the  United  States,  on  this  fitting,  constitutional 
occasion,  immediately  took  this  as  personal,  and  replies  to  it,  "  Now,  my  country- 
men, it  is  very  easy  to  indulge  in  epithets,  it  is  very  easy  to  call  a  man  Judas, 
and  cry  out  traitor,  but  when  he  is  called  upon  to  give  arguments  and  facta  he 
is  very  often  found  wanting." 

What  were  the  "  facta  that  were  found  wanting,"  which  in  the  mind  of  the 
President  prevented  him*  from  being  a  Judas  Iscariut?  He  shall  state  the 
*'  wanting  facts  in  his  own  language  on  tliis  occasion  when  he  is  exercising  his 
high  constitutional  prerogative." 

"Judas  laeariot !    Judas!     There  was  a  Judas  once,  one  of  the  twelve  apostles.     Oh! 

ypsl  the  twelve  apostles  had  a  Chriel.     [A  voice,   'and  ft  Moses,   too;'  great  taughl^r.] 

e  twelve  aposties  had  a  Christ,  and  he  never  could  have  liad  a  Judas  unless  lie  liad  had 


the  twelve  apostles.     If  I  have  played  the  Jodas,  who  has  been  my  Christ  that  I  hav 

played  the  Judas  with?     Was  it  Tbu  ■"    '"■  "     '"""  "    "'--'"   ■" " 

Charles  Sumuer!" 


nlayed  the  Judas  with?     Was  it  fbad.   SteveusT     Was  it.  Wendell  Phillips?     Was 


If  it  were  not  that  the  blaephemy  shocks  us  we  should  gather  from  all  this 
that  it  dwelt  in  the  mind  of  the  President  of  the  United  States  that  the  only 
reason  why  he  was  not  a  Judas  was  that  he  had  not  been  able  to  find  a  Christ 
toward  whdta  to  play  the  Judas. 

It  will  appear  tliat  this  bit  of  "opinion,"  given  in  pursuance  of  his  consti- 
tutional obligation,  was  received  with  cheers  aud  hissea.     Whether  the  cheers 
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wpre  fliat  certain  patriotic  persons  named  by  liim  might.be  handed,  or  the  hiss- 
ing was  because  of  the  inability  of  the  Preeidentto  play  the  part  of  Judas,  for 
the  reason  before  stated,  1  am  sorry  to  say  the  evidence  will  not  inform  us. 

His  nnswer  makes  the  President  eay  that  it  is  his  "  dnty  to  express  opinions 
concerning  the  public  characters,  and  the  conduct,  views,  purposes,  objects, 
motives,  and  tendencies  of  all  men  engaged  in  the  public  service." 

Now,  as  "the  character,  motives,  tendencies, purposes,  objects,  and  views  "  of 
Judas  alone  had  "  opinions  expressed  "  about  tliem  on  thia  "  fit  occasion," 
(although  he  seemed  to  desire  to  iiave  some  others,  whose  names  he  mentioned, 
hanged,)  I  shall  leave  bis  counsel  to  inform  you  what  were  the  "  public  services" 
of  Judas  Iscaiiot.  to  say  nothing  of  Moses,  which  it  was  the  constitutional  duty 
and  right  of  the  Preeideut  of  the  United  States  to  discuss  on  this  particuUriy 
"  fit  occasion." 

But  I  will  not  pursue  this  revolting  exhibiiion  any  further. 

I  will  only  show  you  at  Cleveland  the  crowd  and  the  President  of  the  United 
States,  iu  the  darkness  of  night,  bandying  epithets  with  each  other,  crying, 
"Mind  your  dignity,  Andy;"  "Don't  get  mad,  Andy;"  "  BulJy  for  you, 
Andy."  I  hardly  dare  shock,  as  I  must,  every  sense  of  propriety  by  calling 
your  attention  lo  the  President's  allusion  to  the  death  of  the  sainted  martyr, 
Lincoln,  as  the  means  by  which  he  attained  bis  office,  and  if  it  can  be  justified 
in  any  man,  public  or  private,  I  am  entirely  mistaken  in  the  commonest  propri- 
eties of  life.     The  President  shall  tell  hia  own  story  : 

"  There  was,  two  years  ago,  a  ticket  before  you  for  the  preaidencj.  I  waa  placed  upon 
that  ticket  with  a  dislitiguished  cllizeti  now  no  mure.  [ Voices,  'Ita  a  pity ;'  '  Too  bad;' 
'  Unforluiial«,'3  Yes,  I  Know  there  are  aotne  who  say  '  uti fortunate.'  Yes,  unfortUDBte 
fur  some  that  God  rules  on  hi|rh  and  deals  injustice.  [Cheers]  Yes,  unfortunate.  The 
wiiys  of  Providence  are  mysterious  and  iuuomprohensibie,  cootrolUug  all  who  eiclwtn 
'uufonunate.' " 

Ib  it  wondei-ful  at  all  that  such  a  speech,  which  sfema  to  have  been  nnpro- 
voked  and.  coolly  uttered,  should  have  elicited  the  single  response  from  the 
crowd,  "  Bully  for  you  ?" 

I  go  no  further.  I  might  follow  this  oA  wamfam.  I  grant  the  Presi- 
dent of  the  United  States  further  upon  this  disgraceful  scene  the  mercy 
of  my  silence.  Tell  me  now,  who  can  read  the  acconnts  of  this  exhibition,  and 
reflect  that  the  result  of  our  institutions  of  government  has  been  to  place 
Bucli  a  man,  so  lost  to  decency  and  propriety  of  conduct,  so  unfit,  in  the  high 
office  of  ruler  of  this  nation,  without  blushing  and  hanging  his  head  in  shame  aa 
the  finger  of  scorn  and  contempt  for  republican  democracy  is  pointed  at  him  by 
some  advocate  of  monarchy  in  the  old  world.  What  answer  have  you  when  an 
intelligent  foreigner  says,  Look !  see !  this  is  the  culmination  of  the  ballot  unre- 
strained in  the  bauds  of  a  free  people,  in  a  country  where  any  man  may  aspire 
to  the  office  of  President.  Is  not  our  government  of  a  hereditary  king  or  empe- 
ror a  better  one,  where  at  least  our  sovereign  is  born  a  gentleman,  than  to  have 
such  a  thing  as  this  for  a  ruler? 

Yes,  we  have  an  answer.  We  can  say  thit  man  was  not  the  choice  of  the 
people  for  the  President  of  the  United  States.  *He  was  thrown  to  the  surface 
by  the  whirlpool  of  civil  war,  and  carelessly,  we  grant,  elected  ta  the  aecond 
place  in  the  government,  without  thought  that  he  might  ever  fill  the  first. 

By  murder  most  foul  he  succeeded  to  the  Presidency,  and  is  the  elect  of  an 
assassin  to  that  high  office,  and  not  of  the  people.  '■  It  was  a  grievous  fault, 
and  grievously  have  we  answered  it;"  but  let  me  tell  you,  oh,  advocate 
of  monarchy !  that  our  frame  of  government  gives  us  a  remedy  for  such  a  mis- 
fortune, which  yours,  with  its  divine  right  of  kings,  does  not.  We  can  remove 
him — as  we  are  about  to  do — from  the  office  he  has  disgraced  by  the  sure,  safe, 
and  constitutional  method  of  impeachment;  while  your  king,  if  he  becomes  a 
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buffoon,  or  a  jester,  or  a  tyrant,  can  only  be  diapkced  throngh  revolatioa,  blood- 
■  Bhed,  and  civil  war.  • 

This — this,  oil,  monarchist ! — is  the  crowningglory  of  ourinatitutionB,  because 
of  which,  if  for  no  other  reason,  our  form  of  government  claima  precedence  over 
all  other  governments  of  the  earth. 

Article  11  charges  that  the  President,  having  denied  in  a  public  speech 
on  the  18th  of  August,  1S66,  at  Washington,  that  the  39th  Congress  was  author- 
ized to  exercise  legislative  power,  and  denying  that  the  legislation  of  said  Con- 
gress was  valid  or  obligatory  upon  him, "or  that  it  had  power  to  propose  certain 
amendments  to  the  Constitnlion,  did  attempt  to  prevent  the  execution  of  the 
act  entitled  "  An  act  regulating  the  tenure  of  certain  civil  offices,"  by  unlawfully 
attempting  to  devise  means  by  which  to  prevent  Mr.  Stanton  from  resuming  the 
fiiiictions  of  the  office  of  Secretary  of  the  Department  of  War,  notwithstanding 
the  reftisal  of  the  Senate  to  concur  in  his  suspent^ion,  and  that  he  also  contrived 
means  to  prevent  the  execution  of  an  act  of  March  2,  18C7,  which  provides 
that  aJI  military  oi-ders  shall  he  issued  through  the  General  of  the  army  of  the 
United  States,  and  also  another  act  of  the  same  2d  of  March,  commonly  known 
as  the  reconstruction  act. 

To  sustain  this  charge,  proof  will  be  given  of  Iiis  denial  of  the  authority  of  Con- 
greea  as  chained ;  also  his  letter  to  the  General  of  the  army,  in  which  he  admits 
that  be  endeavored  to  prevail  on  him  by  promises  of  pardonand  indemnity  to  disobey 
the  requirements  of  the  tenure-of-office  act,  and  to  hold  the  office  of  Secretary  of 
War  against  Mr.  Stanton  after  he  had  been  reinstated  hy  the  Senate ;  that  he 
chided  the  General  for  not  acceding  to  his  request,  and  declared  that  had  he 
known  that  he  (Grant)  would  not  have  acceded  to  his  wishes  he  would  have 
taken  other  means  to  prevent  Mr.  Stanton  from  resuming  his  office ;  his  admis- 
sion in  his  answer  that  his  purpose  was  from  the  first  suspension  of  Mr.  Stanton, 
August  12,  1867,  to  oust  him  from  his  office  notwithstanding  the  decision  of  the 
Senate  under  the  act ;  bis  order  to  Genera!  Grant  to  refuse  to  recognise  any 
order  of  Mr.  Stanton  purporting  to  come  from  himself  after  he  was  so  reinstated, 
and  his  order  to  General  Thomas  as  an  officer  of  the  army  of  the  United  States 
to  take  possession  of  the  War  Office,  not  transmitted  as  it  should  have  been 
throngh  the  General  of  the  army,  and  the  declarations  of  General  Thomas  that, 
as  an  officer  of  the  army  of  the  United  States,  he  felt  bound  to  obey  the  orders 
of  the  Commander-in-chief. 

To  prove  further  the  purpose  and  intent  with  which  his  declarations  were 
inade,  and  his  denial  of  the  power  of  Congress  to  propose  amendments  to  the  Con- 
stitution, and  as  one  of  the  means  employed  by  liim  to  prevent  the  execution  of  the 
acts  of  CongresH,  we  shall  show  he  has  opposed  and  hindered  the  pacification  of 
the  country  and  the  return  of  the  insurrectionary  States  to  the  Union,  and  has 
advised  the  legislature  of  the  State  of  Alabama  not  to  adopt  the  constitutional 
amendment  known  as  the  14th  article,  when  appealed  to  to  know  if  it  was  best 
for  (he  legislature  so  to  do ;  and  this,  too,  after  that  amendment  bad  been 
adopted  by  a  majority  of  the  loyal  State  legislatures,  and  after,  in  the  election 
of  1866,  it  had  been  sustained.by  an  overwhelming  majority  of  the  loyal  people 
of  the  United  States.  I  do  not  propose  to  comment  further  on  this  article, 
because,  if  the  Senate  shall  have  decided  that  all  the  acts  charged  in  the  pre- 
ceding articles  are  justified  by  law,  then  so  large  a  part  of  the  intent  and  pur- 
poses with  which  the  respondent  is  charged  in  this  article  would  fail  of  proof, 
that  it  would  be  difficult  to  say  whether  he  might  not,  with  equal  impunity,  vio- 
late the  laws  known  as  the  reconstruction  acts,  which,  in  his  message,  he 
declares  "  as  plainly  unconstitutional  as  any  that  can  be  imagined,"  If  that 
be  so,  why  should  he  not  violate  them  1  If,  therefore,  the  judgment  of  the 
Senat*  shall  sustain  us  upon  the  other  articles,  we  shall  take  judgment  upon 
this  by  confession,  as  the  respondent  declares  in  the  same  message  that  he  does 
not  intend  to  execute  them. 
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To  thebarof  thialligb  Tribunal, investeclwitli  all  ita  great  power  and  duties,  the 
House  of  RepreBentativea  has  brouglit  the  President  of  the  United  States  by 
the  most  Boiemu  form  of  accusation,  charging  him  with  high  crimes  and  misde~ 
meanora  in  of&ce,  as  set  forth  in  the  several  articles  which  I  have  thus  feebly 
presented  to  your  attention.  Now,  it  aeema  necessary  that  I  should  briefly 
touch  upon  and  bring  freshly  to  your  remembrance  the  history  of  some  of  the 
events  of  his  administration  of  nffmrs  in  his  high  office,  in  order  that  the  intents 
with  which  and  the  purposes  for  which  the  respondent  committed  the  acts  alleged 
against  him  may  be  fally  understood. 

Upon  the  first  reading  of  the  articles  of  impeachment,  the  question  might  have 
arisen  in  the  mind  of  some  Senator,  why  are  these  acts  of  the  rresident  only 
presented  by  the  House  when  history  informs  us  that  others  equally  datifferous 
to  the  liberties  of  the  people,  if  not  more  so,  and  others  of  equal  usurpation  of 
powers,  if  not  greater,  are  passed  by  in  silence  ? 

To  such  possible  inquiry  we  reply  :  That  the  acts  set  out  in  the  first  eight 
articles  are  but  the  culmination  of  a  series  of  wiongs  malfeasances  and  usurpa- 
tions committed  by  the  respondent,  and  therofoie  need  to  be  examined  in  the 
light  of  his  precedent  and  concomitant  acts  to  grasp  their  scope  and  diisign. 
The  last  three  articles  presented  show  the  perversity  and  mihgnity  with  which 
he  acted,  so  that  the  man  as  he  is  known  to  us  may  be  ckariy  spread  upon 
record  to  be  seen  and  known  of  all  men  hereafter 

What  has  been  the  respondent's  course  of  adminiitration  ?  For  the  evidence 
we  rely  upon  common  fame  and  current  history  as  suihcifnt  proof.  By  the 
common  law,  common  fame,  "si  oriatur' ajtuA  himosft  gravfi  "  was  ground  of 
indictment  even;  more  than  240  years  ago  it  was  detei mined  m  Parliament  "th^t 
common  fame  is  a  good  ground  for  the  proceeding  of  this  house,  either  to 
inquire  of  here  or  to  transmit  the  complaint,  if  the  house  find  cause,  to  the 
King  or  Lords." 

Now,  is  it  not  well  known  to  all  good  and  grave  men  (^'honos  ft  graves") 
that  Andrew  Johnson  entered  the  office  of  President  of  the  United  States  at  the 
close  of  the  armed  rebellion,  making  loud  denunciation,  frequently  and  every- 
where, that  traitors  ought  to  be  punished,  and  treason  should  be  made  odious  ;  . 
that  the  loyal  and  true  men  of  the  South  should  be  fostered  and  encouraged  ; 
and,  if  ihere  were  but  few  of  them,  to  such  only  should  he  given  in  charge  the 
reconstruction  of  the  disorganized  States  1 

Do  not  ail  men  know  that  soon  afterwards  he  changed  his  course,  and  only 
made  treason  odious,  so  far  as  be  was  concerned,  by  appointing  traitors  to  office 
and  by  an  indiscriminate  pardon  of  all  who  "came  in  unto  him  I"  Who  does 
not  know  that  Andrew  Johnson  initialed,  of  his  own  will,  a  course  of  recon- 
struction of  the  rebel  States,  which  at  the  time  he  claimed  was  provisional  only, 
and  until  the  meeting  of  Congress  and  its  action  thereon  ?  Who  does  not  know 
that  when  Congress  met  and  undertook  to  legislate  upon  the  very  subject  of 
reconstruction,  of  which  he  bad  advised  them  in  his  message,  which  they  alone 
had  the  constitulional  power  to  do,  Andrew  Johnson  last  aforesaid  again  changed  ■ 
his  course,  and  declared  that  Congress  had  no  power  to  legislate  upon  that  sub- 
ject; that  the  two  houses  bad  only  the  power  separately  to  judge  of  the  quali- 
fications of  the  members  who  might  be  sent  to  each  by  rebellious  constitu- 
encies, acting  under  State  organizations  which  Andrew  Johnson  had  called  into 
existence  by  his  late^a(,  the  electors  of  which  were  voting  by  his  permission 
and  under  his  limitations  %  Who  does  not  know  that  when  Congress,  assuming 
ita  rightful  power  to  propose  amendments  to  the  Constitution,  had  passed  such 
an  amendment,  and  had  submitted  it  to  the  States  as  a  measure  of  pacification, 
Andrew  Johnson  advised  and  counselled  the  legisfatures  of  the  States  lately  in 
rebellion,  as  well  as  others,  to  reject  the  amendment,  so  that  it  might  not  operate 
as  a  law,  and  thus  establish  equality  of  suffrage  in  all  the  States,  and  equality  of 
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right  in  the  members  of  the  electoral  college,  and  in  the  number  of  the  repre- 
aiiitntiveB  to  the  Congress  of  the  United  States  ? 

Lest  any  one  sboidd  doubt  the  correctness  of  this  piece  of  history  or  the  truth 
of  this  common  fame,  we  sha.ll  show  yon  that  while  tbe  legislature  of  Alabama 
was  deliberating  upon  the  reconsideration  of  the  vote  whereby  it  had  rejected 
the  constitutional  amendment,  the  fact  being  brought  to  the  knowledge  of 
•  Andrew  Johnson  and  bia  advice  asked,  be,  by  a  telegrnphic  message  tinder  bis 
own  hand,  here  to  he  produced,  to  show  his  intent  and  purposes,  advised  tbe 
legisliilure  against  passing  the  amendment,  and  to  remain  firm  in  their  opposition 
to  Congress.  We  shall  ehow  like  advice  of  Andrew  Johnson  upon  the  same 
fiubject  to  the  legislature  of  South  Carolina,  and  this,  too  in  the  winter  of  1867, 
after  the  action  of  Congieifs  m  propoijing  the  constitutional  ameidmcnt  had 
been  sustained  in  the  previous  eleeticn  by  an  oi  rw)  elming  maj>nty  Thus 
we  charge  that  Andrew  Johnson  President  of  the  United  States  not  only 
endeavors  to  thwart  the  constitutional  act  <  n  of  Cong  tss  and  bii  g  it  to 
naught,  but  also  to  hinder  and  oppose  the  execution  of  the  will  of  the  loyal 
people  'of  tbe  United  States  i  xpre«sed  m  the  only  mode  by  whicli  it 
can  be  done,  through  the  ballot  bot  in  the  election  of  their  representatives 
Who  does  not  know  that  hnm  the  hoiir  he  begin  these  his  usurpations  of 
power,  he  everywhere  denounced  Congiess  the  kgaiity  and  constitut  onahty  of 
)ta  action,  and  defit,!  its  legitimate  powers  and  (or  thdt  pirpose  announced  his 
intentions  and  carried  out  his  purpose,  as  far  as  he  was  able,  of  removing  every 
true  man  from  office  who  sustained  the  Congress  of  the  United  States  J  And  it 
is  to  carry  out  this  plan  of.aetion  (bat  he  claims  the  unlimited  power  of  removal, 
for  the  illegal  exercise  of  which  he  stands  before  you  this  day.  Who  does  not 
know  that,  in  purHuanco  of  the  same  plan,  he  used  his  veto  power  indiscrimi- 
nately to  prevent  the  passage  of  wholesome  laws,  enacted  for  the  pacification  of 
tbe  country  ?  and,  when  laws  were  passed  by  the  conatitutioual  majority  over 
hia  vetoes,  he  made  tlie  most  determined  opposition,  both  open  and  covert,  to 
them,  and,  for  tbe  purpose  of  making  that  opposition  effectual,  he  endeavored  to 
array  and  did  array  all  tbe  people  lately  in  rebellion  to  set  themselves  against 
Congress  and  against  tbe  true  and  loyal  men,  their  neighbors,  so  that  murders, 
ai^sassiuations,  and  massacres  were  rife  all  over  the  southern  States,  which  he 
enconraged  by  his  refusal  to  consent  that  a  single  murderer  be  punished,  thouj^h 
thousands  of  good  men  have  been  slain ;  and  furtiier,  that  he  attempted  by  military 
orders  to  prevent  ihe  execution  of  acts  of  Congress  by  the  military  command- 
ers who  were  charged  therewith.  These  and  his  concurrent  acts  show  conclu- 
sively that  his  attempt  to  get  the  control  of  the  military  force  of  tbe  government, 
by  the  seizing  of  the  Department  of  War,  was  done  in  pursuance  of  his  general 
design,  if  it  were  possible,  to  overthrow  the  Congress  of  the  United  States ;  and 
he  now  claims  by  his  answer  the  right  to  control  at  his  own  will,  for  the  execu- 
tion of  this  very  design,  every  officer  of  the  army,  navy,  civil,  and  diplomatic 
service  of  the  United  States.  He  asks  you  here,  Swiators,  by  your  solemn 
adjudication  to  confirm  him  in  that  right,  to  invest  him  with  that  power,  to  be 
used  with  the  intents  and  for  the  purposes  which  he  has  already  shown. 

The  responsibility  19  with  you  ;  the  safeguards  of  the  Constitution  against 
neurpation  are  in  your  hands ;  the  interests  aad  hopes  of  free  institutions  wait 
upon  your  verdict.  The  House  of  Representatives  has  done  its  duty.  We 
have  presented  the  facts  in  the  constitutional  manner;  we  have  brought  the 
criminal  to  your  bar,  and  demand  judgment  at  your  bands  for  his  so  great  crimes. 

Never  again,  if  Andrew  Johnson  go  quit  and  free  this  day,  can  the  people  of 
this  or  any  other  country  by  constitutional  checks  or  guards  stay  the  usurpa- 
tions of  executive  power. 

I  speak,  therefore,  not  the  language  of  exaggeration,  bat  the  words  of  truth 
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and  eobemesB,  that  the  future  political  welfare  and  liberties  of  all  men  hang 
trembling  on  the  decision  of  the  hour. 
The  following  ie  the  brief  referred  to  by  Mr.-  Butler  in  the  course  of  his  argti- 

A  hriefoftke  auihoritirs  upon  thelaw  of  impearhahle  crimes  and  misdemeanors, 

prejiaredby  Hon  William  Laiorence,  M.  V.,  of  Ohio;  rerised  and  presented  by 

B.  F.  Butter,  of  Massachuselts,  one  of  the  managers,  as  a  part  of  his  opening 

argument  on  the  impeachment  of  the  Ptesident. 

In  order  to  ascertiiiti  the  impeachable  character  of  an  act  done  or  omitted, 
tefiTence  must  he  ha^l  to  the  Coiistitutioa,  espouaded  as  it  is  by  history,  by 
pai  Jiamentary  and  common  law. 

The  provisions  of  the  Couatitution  which  relate  to  or  illustrate  the  law  of 
iropeachmpnt  are  these : 

"  The  House  of  Representatives  shall  choose- their  Speaker  and  other  officers, 
and  shall  have  the  sole  power  of  impeachment."     Art.  1,  §  S. 

"  The  Senate  shiill  have  the  sole  power  to  try  all  impeachments.  When  sitting 
fur  that  purpose,  tliey  shiill  be  on  oath  or  affirmsition.  When  the  President  of 
the  United  States  is  tried,  the  Chief  Justice  shall  preside ;  and  no  person  shall 
be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 

"  Judgment  in  eases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  the  United  States  ;  but  the  party  convicted  shall  nevertheless  be 
liable  and  subject  to  indictment,  trial,  judgment,  and  punishment,  according  to 
law."     Art.  1,  §  3. 

"In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resig- 
nation, or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same 
shall  devolve  oa  the  Vice-President,  aud  the  Congress  may  by  law  provide  for 
the  case  of  removal,  death,  resignation,  or  inability,  both  of  the  President  and 
Vice-President,  declaring  what  officer  shall  then  act  as  President,  and  such 
officer  shall  act  accoidingly,  until  the  disability  be  removed  or  a  President  shall 
be  elected."    Art.  2,  §  1. 

"  The  President  shall  be  commander  in  chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  States  whtn  called  mto  the 
actual  service  of  the  United  States;  he  may  rec[uire  the  opunon  m  writing  of 
■  the  principal  officer  in  each  of  the  executive  departmeaf  upon  any  subject 
relating  to  the  duties  of  their  respect  ve  otfite^  and  he  •'hill  have  po  ver  to 
grant  reprieves  and  pardons  for  offences  agiiost  the  United  States  except  in 
cases  of  impeachment."  Art,  2,  §  2,* 

"  The  President,  Vice  President,  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for  and  conviction  of  treason 
bribery,  or  other  high  crimes  and  misdemeanors       Art  2  §  4 

"  The  trial  of  all  crimes,  except  in  cases  of  impeachment  shall  be  by  jury 
and  such  trial  shall  be  held  in  the  State  where  the  s  iid  crimes  shall  have  been 
committed;  but  when  not  committed  within  any  bttte  the  tiial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  Uw  have  directed       Art   3  §  2 

The  convention  which  framed  the  Constitution  on  the  subject  of  impeachment 
"  proceeded  in  the  same  manner  it  is  manifest  they  did  in  many  other  cases  ; 
they  considered  the  object  of  their  legislation  as  a  knmon  thing,  having  a  pre- 
vious definite  existence.     Thus  existing,  their  work  was  solely  to  mould  it  into 

■  ThB  clBUHM  of  tbB  ConsUtuUonwliich  di^glare  thBt  B  party  impsMhea  BhaU  bo  "llablBtofndSilinont;"  UibI 
"the  trial  of  nil  crluic«,eicepl  In  cn«e»  of  impeachnienl,  Bhol!  be  by  jury j"  ihiX  Ihe  PrealdoDt  atiall  beva 
I»wer  to  grant  'paraonii  for  offencen  agaiiut  iho  United  Statis.  oipept  lii  tatea  of  Itopeacliiaant."  are  all 
uapartlDn,  baiootal^  of  tbetmpeacbable  ofTeDcesliere'as  tbeyireTeaDdare  la  Euglaod. 


y  Google 


124  IMPEACHMENT    OF   THE    PKEBIDENT. 

a  suitable  sliape.  They  have  given  it  to  W3,  not  as  a  thing  of  their  creation,  but 
merely  of  their  modification.."  * 

In  England,  a  majority  of  the  lords  impeach,  though,  by  common  law,  twelve 
peers  must  be  present  and  concur.t  Here,  the  concurrence  of  two-thiids  of  the 
members  [of  the  Senate]  present  is  requisite. 

In  England,  the  character  and  extent  of  the  punishnieut  is  in  the  discretion 
of  the  lords.  Here,  it  cannot  extend  farther  thaa  to  removal  from  and  disijual- 
ificatinn  to  hold  office. 

In  England,  "all  the  King's  sabjects  are  impeachable  in  Parliament."  \  Here, 
according  to  the  received  construction,  ''none  are  liable  to  impeachment  escept 
officer)  of  the  government."  § 

In  England,  the  lords  are  not  sworn  in  tryinjf  an  impeachment,  but  give  their 
decision  upon  their  honor.  Here,  senators  act  under  the  solemn  sanction  of  an 
oath  or  amrmatiou.  In  England,  tite  Growu  is  not  impeachable.  Here,  the 
President  is. 

In  England,  impeachment  may,  to  some  extent,  be  regarded  as  a  mode  of 
trial  designed,  inter  alia,  to  punish  crime,  though  .not  entirely  so,  sirice  a  jmlg- 
ment  on  an  impeachment  is  no  answer  to  an  indictment  in  the  King's  bench.  || 
Here,  impeachment  is  only  designed  to  remove  unfit  persons  from  office ;  and 
the  party  convicted  is  subject  to  indictment,  trial,  and  paniaUment  in  the  proper 
courts. 

It  is  absurd  lo  say  that  impeachment  is  here  a  mode  of  procedure  for  tkt 
punishment  of  (rrime,^  when  the  Constitution  declares  its  object  to  be  removal 
from  and  disqualification  to  hold  office,  and  that  "  the  party  convicted  sh.ill 
nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment,  and  punish- 
ment, according  to  lavp,"  for  his  "crimes." 

Subject  to  thuse  modifications,  and  adopting  the  recognized  rule,  that  the 

Constitution  should  be  construed  so  as  to  be  equal  to  every  occasion  which 

■    might  call  for  its  exercise,  and  adequate   to  accomplish   the  purposes  of  its 

framcrs,  impeachment  remains  here  as  it  was  recognized  in  England  at  and  prior 

to  the  adoption  of  the  Constitution. 

iaddtd;  '■AadlliereforelaliiiH  InsiKt  IhBl  it  rsraaion  aji  Bl  cotnmon 
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These  limitationa  were  imposed  in  view  of  the  abuses  of  the  power  of 
impeachment  in  English  history ■• 

These  nbusefl  were  not  guarded  against  in  our  Constitution  by  Umilit/g, 
tiffining,  or  reducing  impeachable  crimes,  since  the  same  necessity  exifted  here 
aa  in  Eogland  for  the  remedy  of  impeachment,  but  by  other  safeguardf  thrown, 
around  itiu  that  instrument.  It  will  be  observed  tliat  the  "*o?f^o«;er  ofimpeaeh- 
•nent"  is  conferred  on  the  House,  and  the  sole  power  ot trial  on  the  Senate  by 
Art.  1,  §§  2  and  3.  These  are  the  only  jurisdictional  clauses,  and  they  do  not 
limit  impeaehmenC  to  crimes  or  misdemeanors.  Nor  is  tt  elsewhere  so  limited. 
Sec.  4  of  Art.  2  only  makes  it  imperative  when  "  the  President,  Vice-President, 
and  all  civil  officpra"  are  convicted  "of  treason,  bribery,  or  other  bight  crimes 
and  misdemeanors,"  that  they  shall  be  removed  from  office."  J 

But  so  far  as  the  qnestions  now  before  the  country  are  concerned,  it  is  not 
material  whether  the  words  "  treason,  bribery,  or  other  high  crimes  and  misde- 
meanors "  confer,  or  limit,  jurisdiction,  or  only  prescribe  an  imperative  punish- 
ment aa  to  officers  or  a  class  of  cases,  since  every  act  which  by  parliamentary 
usage  is  impeachable  is  defined  a  "high  cricne  or  misdemeanor;"  and  these  are 
the  words  of  the  Britiah  constitution  which  describe  impeachable  conduct.  § 
There  may  be  cases  appropriate  for  the  exei'cise  of  the  power  of  impeachment 
where  no  crime  or  miademeanor  Ijas  been  committed. 

As  these  words  are  copied  by  our  Conatitution  from  the  Britiah  conatitutional 
and  parliamentary  law,  they  are,  so  far  as  applicable  to  our  institutione  and 
condition,  to  be  interpreted,  not  by  English  municipal  law,  but  by  the  lex  par- 
liamentaria.  \\ 

When,  therefore.  Black  a  tone  U  says  that  "an  impeachment  before  the  lords  by 
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the  commons  of  Great  Britain  in  Parliament  ia  a  proseciitioa  of  the  alreaSy- 
known  and  eetablwhed  law,  and  has  been  frequently  put  in  practice."  he  must 
he  underetooi  to  refer  to  the  "  estitblislied"  pailiamcntari/,  not  common  munici- 
pal law,  as  administered  in  the  ordinary  courts,  for  it  was  the  forcner  that  had 
been  frequently  put  in  practice. 

Whatever  "crimes  and  misdemeanors"  were  the  subjects  of  impeachment  in 
England  prior  to  the  adoption  of  our  Constitution,  and  as  understood  by  its 
f'ramers,  are  therefore  subjects  of  jm[)eaehment  before  the  Senate  of  the  United 
Slates,  subject  only  to  the  limitations  of  the  Constitution. 

The  framers  of  our  Constitution,  looking  to  the  impeachment  trials  of  England, 
and  to  the  writers  on  parliamentary  and  common  law,  and  to  the  constitutions 
and  usages  of  our  own  Slates,  saw  that  no  act  of  Parliament  or  of  any  State 
legislature  ever  undertook  to  define  an  impeachable  crime.  They  Baw  that  the 
whole  system  of  crimes,  as  defined  in  acts  of  Parliament  and  aa  recognized  at 
common  law,  was  prescribed  for  and  adapted  to  the  oidinary  courts.  ^2  Hale, 
PI.  Crown.,  ch.  20,  p.  150;  6  Howell  St.  Trials,  313,  note.) 

They  saw  that  the  high  court  of  impeachment  took  jurisdiction  of  cases  where 
no  indictable  crime  had  been  committed,  in  many  instances,  and  there  were  then, 
as  there  yet  are,  "two  parallel  modes  of  reaching"  eome,  but  not  all,  offenders: 
one  by  impeachment,  the  other  by  indictment. 

In  such  cases,  a  party  first  indicted  "may  be  impeached  afterwards,  and  the 
latter  trial  may  proceed  notwilh standing  the  indictment."*  On  the  other  hand, 
the  King's  Beiich  held  in  Fitsharria'a  case  that  an  impcacbment  was  no  answer 
to  an  indictment  in  that  coui-t.t 

The  two  syslems  are  in  no  way  connected,  though  each  may  adopt  principles 
applicable  to  the  other,  and  each  may  shine  by  the  other's  borrowed  light. 

With  these  landmarks  to  guide  them,  our  fathers  adopted  a  Constitiit  on  under 
which  official  malfeasance  and  nonfeasance,  and,  in  some  cases,  misfeasance,  may- 
be the  subject  of  impeachment,  although  not  made  criminal  by  act  of  Congress, 
or  so  recognized  by  the  common  law  of  Kngknd  or  of  any  State  of  the  Union. 
They  adopted  impeachment  as  a  means  of  removing  men  from  office  whose  mis- 
conduct imperils  the  public  safety  and  renders  them  unfit  to  occupy  oiiicial  posi- 

All  this  is  supported  by  the  elementary  writers,  both  English  and  American, 
on  parliamentary  and  common  law;  by  the  English  and  American  usage  in 
cases  of  impeachment ;  by  the  opinions  of  the  framers  of  the  Constitution ;  by 
contemporaneous  construction,  all  uncontradicted  by  any  author,  authority,  case, 
or  jurist,  for  more  than  three-quarters  of  a  century  after  the  adoption  of  the 
Constitution. 

The  authorities  are  abundant  to  show  that  the  phrase  "  high  crimes  and  mis- 
demeanors," as  used  in  the  British  and  our  Constitution,  are  not  limited  to  crimes 
defined  by  statute  or  aa  recognized  at  common  law  J 

Christian,  who  may  be  aupposed  to  h^ve  understood  the  British  constitntion 
when  be  wrote,  says:  "  When  the  worda  high  crimes  and  misdemeanors  aroused 
in  prosecutions  by  impeachmeut,  the  words  high  crimes  have  no  definite  signifi- 
calion,  but  are  used  merely  to  give  greater  solemnity  to  the  charge.5 

Wooddeson,||  whoselectureswerereadatOsford  in  1777,  declared  that  impeach- 
ments extended  to  cases  of  which  the  ordinary  courts  had  no  jurisdiction.  He 
flays ;  "  Magistrates  and  officers  *  *  *  may  abuse  their  delegated  powers 
to  the  extensive  detriment  of  the  community,  and  at  the  same  time  in  a  manner 
aot  properly  cognizable  before  the  ordinary  tribunah."  And  he  proceeds  to 
Bay  the  remedy  is  by  impeachment. 

*  Sw/wd'i  Trial.  1  Howard's  State  Trials,  1297.  \  6  Am.  Lb-.  Hfg..  N.  S  ,  SSS. 

"\  W«  lo  i  BUvkltuae,  S.  '  Hi  Wooddewo'l  LeetHrei,  598. 
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English  history  presents  many  examples  of  this  kind,* 


ilroduee  ■rbiltary  power.    *    *    So  when  a  lord  chiinctllor  has  been  thought  to  pul  the  eenl 
u  treatr:  a  lord  adiDliat  In  neglect  the  earugiiaril  of  ttaeiea,  an  ambuiAadnr  to  betrny  tile 


Boii'it  Laclone,  603;  I  BloAkBtone,  237,) 

(JBIIIrteiinebatw,  8S0,51ft  514.MB.)  ''      P' "°   *''™       o  iznpeoc  e  . 

Id  Ohio,  belors  It  wafl  latl  Led  that  Ibo  eonrtfl  hod  power  to  declare  leglflfBtJvn  octn  □□conalitutlpio^,  nnejitdgv 
of  the  supreioaconrt  andoDBpTwEdBntli^geof  the  cemmou  pleanwero  tried  on  impeachmoiitG  Cortjie  eiercLift 
of  thin  poner,  anil  each  eHsped  ooUTicilun  bjouly  one  vote,  (SO  Ohio  Rop.,  Appuodix,  p.  3.) 

"The  Biikeof  SafFbUcwsalmpeaehedforupglectorduly  a«an  anihaMadnr:  the  Barl  of  Bristol  that  he  urn 
eooniel  against  a  war  witb  Bpalp,  whom  king  had  affronted  the  English  iiUion ;  tlia  Duke  of  Buckingham  that 
bo,  bBngadinlrsl,  neglected  the  Batepmrd  of  the  B«i-  Michael  de  la  Pole  Ihal  he,  being  ehuncollor.  artpdcon- 
trurj- toTili  duty;  (he  Dnke  of  Bucklniham  for  having  h  plurality  of  ulfice;  and  he  whom  tho  poet  calls  the 
•greatwilv  wlHeet,  meaiie.tof  mankind.' tor  bribery  In  hit  ofBeeof  loni  chauceUor;  the  Lord  Finch  for  niilawfui 


tneihodaorenlargl 

Dg  the  for. 
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l..i»l.! 

UngroTBtauthtoothen.'  (InserboU'a 

6t^.i 

preach 

HTiuon.  (Harper's  Speech.  Blount'. 
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^Olitrte 
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t  of  tb 

Bhlp-monej  In  the 

time  of  Charle.  I  que 

Ktloned,  and  the  partieul 

ar  Judges  Impeached,"  CVaugli.,  IM; 
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Casea  decided  in 

England 

doptioi 

Jon  cannot  limit  the  powers  it  confers.    Bii 

Ingland  -h 

ich  lim 

to  crimes  inilletuble  by  conmoa  law  i 

ParliamenL    The 

power  of 

ntforo 

.ffeiic«>  againm  t 

ha  State  baa  boen  di.tjnctly  and  eooU 

nuuud; 

The  case  of  the 

Earl  of  CI 

^TB^in  m. 

.taina  fl 

.isposllioo.    On 

tbe^lOth  July  leiiS,  the  Earl  of  BrI-t. 

.1,  will. 

.  „ — ,  3 of  Lords  "arliclesof  high  ti 

laoanors"  against  the  Lord  Chancellor.    One  wii»- 

heart*  of  hia  Mnjesty'a  BuWect«  from  him  i>y  words  of  hla  nwu,"       •       .       -       • 
waa  Inclined  I"  popery,  and  had  a  deaigu  In  alter  the  rullg^on  eatabllahed  Id  this  klnBdom." 
The  glstule  13th,  Charlea  II.  obapler  1,  provides  that  If  miy  person  shall  maliclouily  aRlni 


anything  conDcniliig 


red,  eonenrringin  all  these  opinions.    (S  Howard's  State  Trials,  318, 346.) 


h  oonunon  law  has  ttfl  proper  sphere,  It  Isnot  in  thla  place— we  are  in  a  higher  sphere." 

—  "      ■""""  '  '~-'  '- ' '    -'"  -"'"-'"le  Lords,  and  domanded  thai  Clarendon  be 


(6  Howell, ; 


Tho  Lords,  therefore,  'deelded  nothing. 
Among  the  articlea  agreed  on  In  the  Horn 


Baw'ammnnitlon,  anille™,'^'('to'i4.8rfereworth.      ""     "   "    ™'      «*■  •"      "r  no  greater  value  «i 
»v.r   Th..  h.  _ _.,__,  _....  -  -  f  ,tg  IBUl  counsel  of  dividing  the  fleet  about  Jnno,  1668. 


■BarlofOrrs 


ig  propounded,  that  a  day  be  appointed  for  the  accnse 
>u  against  the  Earl  of  Orrery  be  left  to  be  prousculed  at 
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Indeed,  tlie  wortl  "  raisdemoanor"  liaa  a  common-faw,  a  parliamentary,  and  a 
popular  sense.     In  tbe  parliamentary  secee,  as  applied   to  officers,  ic  means 

It  ncnr  wu  proKecutcT   (R  Howell.  SlRle  Trlsls,  913.) 

On  fbeqafiBtlon  whether  HrrJcEea  of  lmpeflchiiient»hoTildl>H  prefbrret},  Mr.  HawTen  sRjd; 
■■  I  do  not  Itilnk  Ihli  to  be  a  plaid  cane  r>(  IremwD  by  -iBtnto  25  IMward  HI.    I  ilo  lay  no  wnrt  em  Jiidgo 
thill  ofTBnte  to  be  treaBoni  aod  iiia!  aiam«  didplaitUy  not  btvd  the  tapiriar  caia-t  of  Fariiaiittni  bat  the  inferior 

And  tl  wai  renolTBd  to  Impeaeh  of  high  treawn. 

April  T,  IGta,  be  was  admitted  to  ball,  end  atlheneitneffilon  of  Parlb,inenl  be  wax  discharged  from  ball. 

should  be  Impeacbed  and  loftir  decided  Ihal  ha  was  guilty  of  an  bxpeackable,  though  not  an  indiaailc  crime,  aod 

might  H>  well  have  been  Bimply  miled  an  Inipeacliable  miademeaDnr.    (13  Howell,  SI»te  Trials,  1313.) 
Thomas,  Earl  ot  Maccleafleld,  lord  high  chancallor  of  England,  was  tried  in  May,  1?J5,  before  Ihe  House  of 

■ '  In  the  offire  ot  chancellor  did  illegally  and  corniplly  tnidst  np™  and  lake  of  diveta  persous  great  sums  of 


""Replication  ttail  ■■the  charge  of  high  crimes  and  mlademetoors  is  true." 
Edward  VI,  chapter  16,  against  icSing  offices,  and  violated  the  oath  prescri 


-'Ynur  tordahipi  are  uow  eiereli-lng  a  power  of  judication  reierred  In  the  original  frame  of  the  Engliah 
lonilitntion  for  the  pnnlahment  of  iifftncea  of  a  public  nature  which  may  affect  the  nation,  at  well  in  InstaiKes 

cases  wltJilo  the  jnriadictlon  of  the  eourta  of  Westinln iter  Hall,  where  the  peraon  offunding  Ir  by  bla  degree 

whole  eiatled  station  requires  the  nnited  accusation  cf  all  the  commoni  of  Oreal  Britain  by  their  lepreieuta- 

"  This  hl^  Jnrlidiction  may  he  eierclaed  for  the  preservation  ot  the  righta  of  the  Iflrde  and  Commons  agulii«t 
the  atlamplii  ot  powerful  evil  minlalera  who  depend  upon  the  favor  ot  the  Crown;  or  it  may  be  put  In  execu- 
tion for  the  ease  and  relief  of  a  good  prince  whose  honor  hn  been  betrayed  by  a  corrupt  servaot.  and  yet 

"  -•  Pormernlgne  We  aupphed'your  louniiaa  with  mnny  e.amples  of  the  first  kind.    The  preaent  reign  pro- 

(Hargrave.)  733. 

"Mvlorda.  if  the  misdmiMnOT-g  of  which  the  Earl  Impeached  slanda  accused  were  not  erinifj  by  the  onJimiry 
nOti  efUaiia  inftriar  wkth  aa  they  have  been  made  out  10  be,  yet  they  would  be  o/e«ee«  of  a  pMtc  waiuTt 
agflluat  (be  nxlf-a^.  of  tbe  Miy.«  and  'he  aimvws  good  ot  the  ki.,gdora,  oommitled  by  the  higheaf  officer  of 

(ieniand  the  eierclse  of  the  eiiraordlnaryjnriBdiction  vested  In  your  judical'on  for  the  jnilHe  jiyiry  by  virtue 
whereof  year  lordships  can  inflict  that  degree  and  kind  of  punishment  which  no  other  court  can  impose," 
Page  1*8;  6  Slate  Trials,  (Hargrave,)  477,  I,ondon,  1777.    Same  ease,  16  Howell's  Stale  Trials,  SM;  and  nee 
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iE?l.^'^.J^!e. 

1.  Whether  moneys  Issued  from  the  eichefluer  to  the  credit  of  the  treasurer  of  the  navy  In  the  Bank  ot  Eng- 
land may  be  lawfully  drnwn  therefrom  bv  hhn  for  the  purpose  of  paying  bllla  netuallv  drawn  upon  tbe  treas- 

pnymenlot  such  hills,  and  for  the  purpose  otpayiag  them,  or  whether  such  acts  are  in  law  a  crime  or  offence. 
Atitxcr.  The  Judges  auBwered  (hat  such  drawing  and  depoiit  of  money  were  lonfnl  aud  bo  crime, 
a.  Whether  moneys  Issued  from  the  esohequsr  to  the  credit  ot  the  treasurer  of  the  navy  in  the  Bank  of  Eng- 

Wl  n"llii  required  for  the  purpose  of  being  deporitsd  with  aprivate  banker  in  the  name  ani  under  the  control 
of  hb  (UaliiUe's)  private  clerk. 
Annfur.  Tbe  Judges  answered  that  If  the  object  of  drawleg  the  money  from  the  Bank  ot  England  was  to 

fwval  •ervKxt  but  If  so  depodtek  bona^de  as  the  msane  or  eapponed  means  of  more  conveniently  applying  ilio 

"l^helher  it  was  lawful  for  the  treasurer,  before  the  statute  25,  George  III,  chapter  31,  (and  especially  M 
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"  maladminiBtration"  or  "misconduct,"  not  necessarily  indictable,*  not  nrily  in 
England,  but  in  tlie  United  States. t  Demeanor  is  conduct,  and  he  ia  guilty  of 
misdemeanor  who  misdemeans  or  misconducts.  The  power  of  impeachment,  so 
tar  aa  the  President  ia  concerned,  waa  inserted  in  the  Constitution  to  secure 
"good  behayjor,"  to  putiish  "misconduct,"  to  defend  "the  community  against 
the  incapacity,  negligence,  or  perfidy  of  the  chief  magistrate,"  to  punish  "abuse 
of  power,"  "treachery,"  "corrupting  hia  electors;"  or,  as  Madison  declared, 
"for  any  act  which  might  be  called  a  misdemeanor  ."J    And  Mr,  Madison  after- 

aiiM''panJBhabl8  byinfo'iniilUni  or  infllclinent,    Ihn  ludgoi 
!  B  mlsdemeaaor  pani»hable  by  informBtioii  or  indiclniBi.t. 

ei  31,  tvid  H  waa  DOt  al  i^iniDon  law  a  mlridemeaDor  t'j  do  ao  prior  to  tbe 

idictAbLe^  HOT  was  tiny  bu^  propo^itjon  dlBCUBded.    The  Lords  decLdeil  he  naa  notgaiUn. 

matbeaaaTi,T'mu^A9mW"\o^erttm«at!"li'cn^'^^  7sTl^U™°3S:  a" Wallace, jr.  139;  SBf-diop, 
ilDBlLaw,  lte6-liM4^  S3  BdsIuii  Lan  RepoTUr,  S3T,  705;  1  BUtaop,  514;  Bnrc'a  Trial,  Coomba'  Edition, 

fo  bf^Dit  Infanfied  lliat  there  have  been  aoine  intumaitoia  aflatt 
..lipoBjirW. 


ilB  salary  bad  been  sngraen 

s  king's  wati 

The  fom  of  these  qnratir 

end  to  recelre  InformHIIon  iw^iutefae  Loril  Chief  Janice  Kelyoge,  fbi  aoy  other  utsduieahors  besidaa  IboH 
concernlDglnrlu;  bdiI  on  &  lltfa  of  Deaember,  1667.  this  eommlttea  report  nreral  rasolntlone  against  til* 
Lord  Cblef  Jnttlee  Kelynge,  af  ittigsl  and  arblOvrgptiKHdlnf  in  bis  ofBee.  Tbo  flnl  of  thete  resolDtioBt  la. 
that  t3ie  proeeadbiKii  of  Ilia  Lord  Chief  Jiullee  In  tlis  caeej)  aon  reported  are  imumttiani  in  lielriidofmtn  [fr 
rtiiirKiiMandllbertlesi  aiid  tbrt  he  b»tli  used  an  orWlrm^  and  Utegal  vavnst,  which  Is  of  dangBrous  come- 
qnFDce  t»  ihe  I1t«  and  llbeHien  of  the  people  of  EnglBiid,  and  tends  id  the  iNinxiucm^  of  an  arbilinry  ^^mem- 
jkbO.  The  Jjord  Chief  Juatloe  huth  widimiiilui,  Tillifled.  and  umtenined  JUiwna  CmTtt,  tbegroal  pieierrer 
of  onr  llTBB,  fr-'edom,  and  proporW."    (4  Hatael  Free. ,  113,  cited  2  Chasa'a  Trial,  461.) 

of  King's  Bencli  In  Trinity  Term  Iniil.  before  they  had  finished  Iheto  prenentments,  was  llleg^,  arbitrary,  and 
an  Aiyi  wiWenwrnor."    (4  Hetsel  137;  7  State  Trials.  479.) 

"1.  The  Bret  and  prlnelpal  is  Ibe  melsdmlaletTatioo  of  such  high  offices  as  are  In  pnbllctmst  acd  employ- 
ment.   This  Is  usually  pnnlahed  by  the  method  of  parliamentary  impcHchiBent,"    (4  Blaclisl..  ISl.) 

tin  Senate.  July  Btli.  1797,  it  «u  "Resolved,  that  William  Slount,  Esq,,  one  of  the  aeDHlora  of  the 
United  States,  havinE  been  guilty  of  a  higli  misilinsiiinar,  entirely  inconsistent  with  his  public  trust  and  dutv 
aa  a  sentitor.  be  and  he  hereby  is  expelled  from  Ibe  Senate  of  the  United  States."  (Wharton's  Stale  Trials,  V&:) 

He  was  not  guilty  of  an  indictable  Crimea.    (Story  on  Const,  ^  799,  note.) 

The  olfencu  thiirgsd.  Jndge  Slory  remarliB,  "  was  not  defined  by  any  stslote  of  the  Uniled  States.    It  was 

duct  of  the  Indians  from  the  pnblle  ofBcen  Tetidinf  among  them." 

Blackstone  says;  "The  fonnbspecloa  of  offenoamore  Immsdiately  against  the  kuig  and  gofemmentaro 
enUUed  Misprfsisiis  and  oenlog^a,  Utsprlsliml  ara  In  the  aeeeplatlon  of  onr  law  generally  uuderstooil  to  be 
all  sneh  high  offences  as  are  nnder  the  degroe  of  CBpllaL  but  nearly  bordering  tliereon,  '  *  Uisprltlona 
"hkh  are  merely  positive  are  Eenetally  denominated  oontempta  or  ilg*  mtsAmM««-»,  of  wblcli  tbe  first  and 
prlndpal  is  the  mtOaiminitlTiLam  ot  snch  high  offices  as  are  in  public  Iruat  and  employment.    This  is  DgnHlly 

(See  PreLitt'a  Trial,  MasNachusettTlSai,  Pp- '»-«l>p  It™.  1"-^,  I'^-ISO- 1!>1.) 
Trial.  145.) 
;  From  3  Madison's  Pnpers,  115.1,  Ac 

JULY  SO,  17S7. 
The  fnllowh]g  clanae,  relative  to  the  Freeldent,  being  under  consideration : 
"  To  be  reuovable  on  tmpeaebment  and  oonvletlon  for  mHlpractice  or  neglect  ef  duty." 


nekney  mo 
Darce.  ." " 
re-elect. 
"  Mr.  Wilson 
■'  Mr.  GoBven 
bi  should  bo  re- 
impeachment  to 


Mr.Dar.   ^ 

He  can  do  no  crirohiBl  act  wilhont  coacljutc 
will  he  a  sufBUent  proof  of  his  innocence. 


tice1    Above  all,  shall  i 


only  nf  a  first  magistrate  bclog  formally  brought  to  public  jnilice.  Everybody  cried  onl  against  Ihii  as  oncoB- 
HIItDtionaL  What  was  tbe  practice  before  this  In  cases  where  ttie  Chief  Hagistrata  tendered  himself  obnoxious  I 
Why,  recoutsewasbadtoasHisiination,  in  which  be  was  not  only  deprived  of  his  Ufd.  but  of  the  opportnnl^ 
of  TlndlcBllDg  hla  characUr,    It  would  be  the  best  way,  therefore,  to  provide  in  the  (institution  for  the  rogn. 

wlure  be  ahonld  be  tlnjostly  accneed. 

"0^  Uorria  admils  oorrapllOD  and  some  few  other  offences  to  he  such  as  ought  to  be  ImpcHchabls,  but 
thongbt  tiw  eases  ought  to  he  enumerated  and  dedoed, 

"Ur.  Uadlson  thought  It  Indispensable  that  some  provisimi  should  be  mule  for  defending  the  enminunity 
against  the  incapaclry,  nrgligenct,  orperjtdu  of  the  Chief  Magistrate.    The  llmttation  of  the  pcriorf  of  hliser- 
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wards  inatiitaiQed  tLat  "  llie  wanton  remi>va]  of  mei'itorioua  officers  would  Bubject 
him  [the  President]  to  impeachmeut  and  removal  fmm  his  own  high  trust."* 

The  Constitution  declares  tL«t  ''the  judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  commissions  during  good  hehamor."\ 

By  a.  public  law  every  judge  is  required  to  take  an  oath  as  follows  : 

I  do  Eolemiily  Bwear  that  I  will  iKiiniaister  justice  witli out  respect  to  pnrsons,  Jind  do  equal 
rigiit  to  (he  poor  nud  to  the  rich  ;  and  that  1  will  fmthfally  uiid  impaitistlj  discharge  and 
pBrform  all  the  duties  incumbent  on  mn  as  judge,  &o.,  aeoordiug  to  the  best  of  my  abilities 
aniJ  uuderstaoiliug-,  agreeably  to  the  Coustiiutioii  und  laws  of  the  Uniled  Stales:  so  help 
me  God.t 

By  another  public  law — the  Constitution — the  President  is  required  to  take 
an  oath  that  he  will  "  faithlully  execute  the  office  of  President  of  the  United 
States,  and  will  to  the  best  of  his  ability  preserve,  protect,  and  defend  the  Con- 
stitution of  the  United  States." 

These  oaths  are  jmblia  laws  defining  duties,  and  a  violation  of  them  is  an 
impeachable  tnisdemeanor,  for  Judge  Blackstoue  saya :  "  A  crime  or  misdemeanor 

lo  Uie  VHW  of  (lie  eiecutlvu  mngrBtrutc,  wlilcli  iv:ui  to  be  ncliniiiiatiTisd  by  a  Klngb  muii,  los^t  oFcnpaclty  ur 

corcnptiou  viwiniani  wiUilD  tbeEouipuaaorproUablovviinU.  and  either  gf  tliein  inigbtlie  FstaJ  In  IbB  republic. 

'•TAi.  Qerry  ura;B*  the  iwcoiBity  of  iiopeacfiineots.    A  good  mugiatralo  will  iiot  fear  them.    A  bad  owe  ought 

to  iHi  kept  lu  fctir  of  tlitm.   He  boped  Ihs  insiiia  would  uuvec  be  adopted  beie  that  tbe  Cblef  Magistrale  could 


"G.  MorriB.  ...... 

"TheEitecuUveongbt  tobeimptacbabiutortraacliery.  CorruplinghinrfpctoH  and  iueipacity  were  other 
CHoe«<  oniapcach.neDt.  For  tho  latter  be  ubould  be  pnnlibvd  not  m  h  maa,  but  as  au  ulRf^r,  aail  punifih^d 
only  by  di^gi-adatiou  fram  his  offiet. 

Seftembeh  8,  ITGT. 

(From  3  HadlBoa'a  Papers,  loSS.) 

"  The  duum  referring  to  tbe  Senate  Ibe  trial  of  ioipeaclioient  againat  the  Prealdent  for  treason  and  bribery 
was  taken  np. 

"ColonolMaaon,  'WJiyiii  the  proviBioniemrainEd  to  treason  and  bribery!  Treason,  aa  defined  in  tbe  Con- 
stltntloB,  will  not  reaeh  many  great  and  dangoious  otfencet  HaHtingH  is  not  guilty  of  troanou.  AltemplH  to 
ubnrt  the  ConaUtullon  lauy  uot  be  Cremoo  m  above  deAiieil.    A«l)Ul9  of  atlaiuder,  whicb  have  tared  the 

"Agreed  10,  eiglt  Stales  to  three. 

"Mr,  Madlnoa  objected  to  the  (rial  of  the  President  by  the  Sonata,  especially  as  he  wna  to  ba  impeached  by 
(he  other  branch  of  the  fegijtiaiare;  and  tor  any  sot  which  might  be  called  a  raisdcraeaBor.  The  PreiUrtent, 
Bnder  these  cIreuniBtaucea,  was  made  improperly  dependenl.    He  wonld  prefer  the  Snpreme  Court  for  tie 

■'Mt.  WilHaiuBon  thoaght  there  was  more  danger  of  too  much  lenKy  than  of  tm  much  rigor. " 
The  mbleet  of  impenoLnient  will  also  bo  found  referred  lo  under  the  following  dates  lu  n«T,  foivil;  May 
"   ■lea.JnnelB,  July  16,  Anguhte,  August  SO,  August  22,  September  4,  and  September  n.    The  propo- 


ruplion,"  "tor  treason  or  bribery."    But  the  Constl 

mal 

largest  power  of  Impeachmoul  known  lo  pBrlianieot 

•  On  the  16lh  June,  1769,  on  the  bill  to  olabllsl 

lade 

gress :"  Perhaps  the  great  danger    '    '    Dfabusei 

oCbBdmenlnofSeo.    But  the  powcr  we  contend  to 

be  Donlinued  In  office  by  an  unwonhy  President,  tb 

■nd  Ibe  iienale  ciui  remove  talm  whether  the  PresUli 

thli-fbe  President  can  displace  from  office  a  man  v 

I'hose 

operate  to  prcTent  itt    lu  the  fltst  pluee,  he  will  be 

■■-(4 : 

e,  ^fr.  Madison  aald  in  Con 


—(4  Elliott's  Debatas,  380.) 
tA  slatutfl  of  Henry  VIII,  providing  tor  the  appointment  of  a  cujfoj  '■oWorain  and  elcrli  ot  tbe  p*nce  (or 
Uh  lereral  connUee  or  EngliDd.  provides  that  tbe  evuoa  shall  hold  his  offlce  until  removed,  and  the  clerk  <i( 
the  peace  rfuraHle  K  Itat  s^ssierit.    It  recites  thai  lgnoran(  persona  bad  got  in  byunWrmeaus.    And  so  is  tbe 

a  removal  lo  be  mude  for  misbehavior.— (9  Chase's  Trial,  337.)    By  act  of  i3  WilHiii™.'^,"  sHbe  commis^ 
don  oterery  judge  mna  ■'gaamdiB  k  boie ga,srit."—tSi  Chase's  Trial,  S55,  336,  343,  386.)    See  p.  145  Peck's 
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is  an  act  committed  or  omitted  in  violation  of  a,  publi':  law,  either  forbidding  or 
commanding  it."* 

Tlife  Constitution,  contains  inlnerent  evidence,  therefore,  that  as  to  jndges  they 
ehould  be  impeachable  when  their  behainor  is  not  good — and  the  Senate  are 
made  the  exclusive  judges  of  what  is  bad  behavior. 

The  wovda  "good  behavior"  are  borrowed  from  the  English  laws,  and  have 
been  construed  there  in  a  way  to  enlarge  the  scope  of  impeachment  to  a  wide 
range.  They  were  first  introduced  into  an  English  statute  to  procure  the 
removal  of  officers  who,  on  trial,  might  prove  too  ignorant  to  perform  their 
dntiee. 

These  general  views  are  sustained  by  the  opinions  of  the  framers  of  the  Con- 
stitution, declared  by  themselves  in  convention,  by  Madison,!  in  the  Virginia 
Convention  of  1788,  and  by  Alexander  Hamilton,J  in  the  Federalist,  who  saya 

'  "  At  eommon  law  im  mild ary  violation  of  ■  public  utatuw.  oven  by  ono  not  in  office,  ibonjb  tho  BUtule 
in  untu  pravldei  no  punliitiintnt,  is  an  Indlctablu  ndademeancR'."  (lilKbop'n  MS.  lelter  to  b  memlMr  of  llw 
JndMurr  ConiniittH,  dtlDg  1  Bishop  Or.  Lwr,  3d  eel..  Ken.  167,  535.) 

The  teim  "nittmuMior"  eovenorery  not  of  "i»lij>*w«ir,"  In  the  popular  senae. 

'■Mlidemeanor  la  offlos  and  mliibiihnvlor  In  offlcsinsan  the  iiuns  thiDg."   <T  DHue'a  Abrldecment.  305 ) 

Mli^bahBTler,  tliB»fore,  wbii-.h  itt  mere  negallou  at  "good  behavior, 'Ma  an  eiprcsit  llTnitatloa  of  Ibe  office  oi 
ajadge.    (See  Nortb  Amerloan  RsTlewfOrOctnber,  njsa.) 

Alexander  Rsmlltan,  in  dlBeuKdua;  tbajndldid  "tenitreofgDixI  behavior,"  aod  the  remedy  In  casca  of  "iudl- 

"It  msy.  In  the  tut  place,  he  obaerved  that  Ibe  anpponcd  diinger  of  judiiiarj  eneroaehmenlB  on  the  legialn. 
tive  authority,  which  lua  beau  apon  many  nuoaiilonii  rotf^mted,  H  In  Teality,  n  phantom.  PartJeular  miiicon- 
Rmatloul  Hod  coatrarentlaai  of  the  wilt  ol  the  legiskitare  nny  DOW  nod  thi-n  happen.  buithfyeaDseierbeeo 
sitenrtve  at  to  omonnt  to  an  InconTenieneei  or  bi  any  genaible  degree  to  affect  lie  order  ot  tie  politleal  sjaleoo. 
TUi  may  he  InfjiTod  with  certainty,  from  the  emeralnatam  of  the  Judicial  poweri  from  the  (^ctK  tu  whlcli  It 
relalai;  from  the  moiiDer  In  wbicb  It  ie  exu^jiiodi  Aum  iti  compBrBUvB  weakneu ;  and  from  lie  toullocapo- 
<dty  to  support  ita  neurpaUous  by  fbrce.  And  tlie  Infereoee  la  greatly  tbrttOed  by  the  eonalderatitm  of  the  Im- 
portant conitttntlonal  check  which  the  power  of  InstKutlng  tmpeuchuientii  In  one  pari  of  the  leglKlatlTe  body, 
uidof  detsimbdng  Dpon  them  lu  theolfaeri  would  give  to  that  body  npon  the  memben  of  Ibe  Judicial  depart- 
ment. Tbie  In  alone  a  complete  kceurlty.  There  never  can  be  danger  that  the  Jadgea,  by  r  berleii  of-  delibe- 
rate nsurpatlona  on  the  authority  of  the  legislature,  would  hnurd  the  nolted  reHmtmiini  lA  the  body  Intrusted 
with  iti  while  this  bo^  wsn  posIBaBEd  of  the  power  to  pnalgb  them  for  tbelr  pre«umptlon  by  degrudiog  them 
fiomtbdreta^iona.  WUle  this  ought  to  remoroBll  apprehemdons  on  the  euhleet.  It  affords,  at  the  same  time, 
a  cogent  argnment  !oi  eonsUtotlng  the  Senate  a  court  fbr  the  trial  of  Impesebments."    ( Federalist,  No.  Bl.} 

ImpQBohmcut  la  not  merely  nor  newSBarlly  punitive  only,  but  it  may.  and  often  nmet  be,  jjroCectJve.  The 
safety  of  the  public  maydeaiand  its  eiterciBe  In  cases  where  there  hue  been  no  intentional  wrong  bni  only  a 

any  tender  regard  fOr  Indlvtduni  f^Hngti  or  errors. 

And  a-hoiiiBB  Jefferson  eyidenlly  held  that  judges  wereinipeacbable  for  aasumptiona  of  power.  ( Letipr  to 
Mr,  Jarvin,  September  S8, 1820.,  andseejackaon's  veto  mesaage  on  the  bank  bill.) 

f'Were  the  President  to  commit  anything  so  atrocious  as  \a  gammon  only  a  few  Sfatea  (to  eonsldeia 
treaty)  he  amid  be  inpcBcifrf  and  ainmcUd,  as  a  mqjorily  of  lie  Slnlrs  iDO'ild  be  oJfMIcd  by  hit  misdemainor." 

son's  ot^ecaon  to  tho  Presidenl'a  power  of  pardoning,  eald  »  would  be 


extremely  improper  to  vest  It  In  the  HoUiie 


'o  determine  in  eiich 


pardoning  the  delinquents  of  the  rebellion,  vrere  governed  precisely  by  different  seutimeots— the  one  wonid 
eieeule  with  uelvereal  veogeance.  and  the  other  would  extend  geneml  mercy. 

nected  lu  any  suepiclnuM  manner  with  any  peraona,  and  there  be  grounda  to  bc-lleve  he  nill  ahell<-r  bimwif,  the 
House  of  Repi-eeenlutives  can  impeach  him ;  they  cao  remove  bim  if  found  guilty ;  they  can  suspend  him 
when  suapocteO,  and  the  power  will  devolve  on  the  Vlco-Preeldent.  Should  he  be  suspected  also,  he  may 
ilkewiee  be  snapeoded  til!  he  l>e  Impeached  and  reinovprt,  and  the  leglalnluro  shnll  make^o  temporary^appoint- 

mchey,  Woreloy 
I  In  the  Pedoraliil,  Nt 


The  enywls  of  ite  jurisilcllon  are  those  offcnees  which  proceed  from  the  ixiicmidna  of  public  i 


liar  propiiety,  be  denominated  polltjeol,  as  they  relate  chiefly  to  liOurles  done  Immediately  to  the  soidety  itael 
"Whay'ltmaybeagkad,  "  Is  the  tme  spirit  of  the  instltutktn  lltelf  t  le  it  not  designed  as  a  method 
natlonnl  Inqueet  into  the  conduct  of  nubile  men!  It  this  be  the  design  of  it  who  can  so  properly  be  I 
inqnlnltort  for  the  nation  as  the  repreaeutatlvos  of  the  nation  themselvea )  It  is  not  disputed  that  the  poa 
of  orit^natlng  the  Inqniry,  or.  In  other  words,  nf  preferring  the  ImpenchmeDt,  ought  to  he  lodged  In  one  bran 
of  thelerislaUvebody^  will  not  the  reasona  which  indicate  the  propriety  of  thla  orrBcgement  strongly  pie 

of  Ibis  instiUtioD  has  been  borrowed  pointed  out  that  caurae  to  the  convention.    In  arest  ntit^n  It  is  I 

Eivlnce  of  tlie  Ilonne  of  Commoue  to  prefer  tho  Impeaehmect  and  of  the  House  of  Lords  to  decide  npno 
veral  of  the  Stale  DonstlCntlons  have  [olloneil  the  example.  As  well  the  latter  as  the  former  seem  to  hu 
regarded  the  practice  of  Irapeachmenle  as  a  bridle  bi  tho  hands  of  the  legislative  body  upon  Ilie  eieculi 
servants  of  the  government.    Is  not  Ibis  the  true  light  la  which  it  is  to  be  regarded?" 

■'  The  couTeutlou  might  with  propriety  have  meditated  the  pnnlsbmeat  of  «ie  exeoutlve  fir  a  deviotli 
from^tbe  Instructions  of  the  Senate  or  a  want  of  Integrity  in  the  conduct  of  the  negolintiunB  eommllled 
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that  "eeveral  of  the  State  constitutiona  have  followed  the  esarople"  of  Great 
Britain.  And  tip  to  that  time  the  State  constitutions  had  adopted  the  British 
ayeteni  with  only  eome  niodifieations  ;  but  none  of  them  recognizing  the  idea 
that  impeachment  was  limited  to  indictable  acts,  but  all  affirming  "that  the 
subjects  of  this  jurisdiction  were  offences  of  a  political  nature,"  •  Some  of  these 
constitutions  limited  impeachment  to  "mal  and  corrupt  conduct  in  office  ;"  or, 
aa  in  the  New  York  constitution  of  1777,  to  "  venal  and  corrupt  conduct  in 
office;"  while  the  UonslitutioD  of  the  United  States  discarded  all  these  limita- 
tions, and  gave  the  power  in  the  broadest  terms.  It  is  said  this  provision  in 
the  Constitution  of  the  United  States  was  copied  from  that  of  New  York,  f  If 
BO,  the  change  in  phraseology  is  sigiiiiicant. 

These  general  views  are  supported  by  the  elementary  writers,  without 
exception,  up  to  the  last  year. 

Curtis,  in  his  History  of  the  Constitution,  f  says  :  "  Although  an  impeachment 
may  involve  an  inquiry,  whether  a  crime  against  any  positive  law  has  been 
committed,  yet  it  is  not  neceasarily  a  trial  for  crime,  nor  is  there  any  necessity, 
in  the  case  of  crimes  committed  by  public  officers,  for  the  institution  of  any 
special  proceeding  for  the  infliction  of  the  punishment  prescribed  by  the  laws, 
since  they,  like  all  other  persons,  are  amenable  to  the  oi'iliuary  jurisdiction  of 
the  courts  of  justice,  in  respect  of  offlinees  against  positive  law.  The  purposes 
of  an  impeackmenf.  lie  wholly  beyond  the  penalties  of  ike  Hatute  or  the  ctiatom- 
nry  law.  The  object  if  the  proceeding  is  to  ascertain  whether  cause  exists  for 
removing  a  public  officer  from  office.  Such  a  cause  may  be  found  iu  the  fact, 
that  cither  in  the  discharge  of  bis  office,  or  aside  from  its  functions,  he  has  vio- 
lated a  law,  or  committed  what  ia.  technically  denominated  a  crime.  But  a  cause 
for  removal  from  office  may  exist  where  no  offence  against  positive  law  has  been 
committed,  as  where  the  individual  has  from  immorality,  or  imbecility,  or  mal- 
administration become  unfit  to  exercise  the  office  The  rules  by  which  an 
impeachment  is  to  be  determined  are  therefore  peculiar,  and  are  not  fully 
embraced  by  those,  principles  or  provisions  of  law  which  courts  of  ordinary 
jurisdiction  are  required  to  administer." 
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Story  says  ;  •  "  Congrese  have  unhesitatingly  adopted  the  concluaion  that  no 
previous  etatute  is  iieccasary  to  authorize  an  impeachment  for  any  official  mie- 
conduct.  ■  •  •  In  tUe  few  cases  of  impeachment  which  have  liitherln  been 
tried,  no  one  of  the  charges  has  i-ested  upon  any  statulahlc  misdemeanors.     *     • 

The  reasoning  by  which  the  power  of  the  House  of  Repreaentatives  to  punish 
for  contempts  {which  are  breaches  of  privilege  and  offences  not  deiined  by  any 
poaitive  laws)  has  been  upheld  by  the  Supreme  Court,  stands  upon  similar 
grounds ;  for  if  the  House  had  no  jurisdiction  to  puniah  for  contempts  until  the 
acts  had  been  pi  evioualy  defined  and  ascertained  by  positive  law,  it  is  clear  that 
the  process  of  arreat  would  be  illegal ; "  Denn  v.  Anderson,  6  Wheat.,  204. 

"In  examining  the  parliamentary  history  of  impeachments,  it  will  be  found 
that  many  offences  not  easily  definable  by  law,  and  many  of  a  purely  political 
character,  have  been  deemed  high  crimes  and  misdemeanors  worthy  of  this 
extraordinary  remedy."  t 

"There  are  many  offences,  purely  political,  which  have  been  held  to  be  within 
the  reach  of  parliamentary  impeachments,  not  one  of  which  is,  in  the  slightest 
manner,  alluded  to  in  our  statute  books.  And,  indeed,  political  offences  are  of 
BO  various  and  complex  a  character,  so  utterly  incapable  of  being  defined  or 
classiiied,  that  the  task  of  poaitive  legialation  would  be  impracticable,  if  it  were 
not  almost  abaurd  to  attempt  it.  What,  for  instance,  could  positive  legislation 
do  in  caaes  of  impeachment  like  the  charges  against  Warren  Hastings  in  1788  ? 
Resort  then  must  be  had  either  to  parliamentary  practice,  and  the  common  taw, 
in  order  to  ascertain  what  are  high  crimes  and  misdemeanors;  or  the  whole 
subject  must  be  left  to  the  arbitrary  discretion  of  the  Senate  for  the  tinle  being. 
The  latter  is  so  incompatible  with  the  genius  of  our  institutions  that  no  lawyer 
or  statesman  would  be  inclined  to  countenance  so  absolute  a  despotism  of 
opinion  and  practice,  which  might  make  that  a  crime  at  one  time  or  in  one  per- 
son, which  would  he  deemed  innocent  at  another  time  or  in  another  person.  The 
only  safe  guide  in  such  cases  must  be  the  common  law.  •  •  And  however 
much  it  may  fall  in  with  the  political  theories  of  cert^n  statesmen  and  jurists 
to  deny  the  existence  of  a  common  law  belonging  to  and  applicable  to  the  nation 
in  ordinary  cases,  no  ime  has  as  yet  been  hold  enough  to  asiett  that  the  power 
of  impeachment  is  limited  to  offences  positively  defined  in  the  statute  book  of 
the  Union,  as  impeachable  high  crimes  and  misdemeanors."  \ 

Rawle,  in  his  work  on  the  Constitution,  says  :  "  The  delegation  of  important 
trusts  affecting  the  higher  interests  of  society  is  always  from  various  causes 
liable  to  abuse.  The  fondness  frequently  felt  for  the  inordinate  extension  of 
power,  the  influence  of  party  and  of  prejudice,  the  deduetions  of  foreign  states, 
or  the  baser  appetite  for  illegitimate  emoluments,  are  sometimes  productions  of 
what  are  not  inaptly  termed  political  offences,  (Federalist,  No,  65.)  which  it 
would  be  difficult  to  take  cognizance  of  in  the  ordinary  course  of  judicial  pro- 


"  The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be 
anticipated  by  positive  law."     (Rawle  on  Const..  SOO,) 

"  In  general,  those  offences  which  may  he  committed  equally  by  a  private 
person  as  by  a  public  officer  are  not  the  subjects  of  impeachment."     {Id.,  204.) 

"  We  may  perceive  in  this  scheme  one  useful  mode  of  removing  from  office 
him  who  is  unwoithy  to  fill  it,  in  cases  where  the  people  and  sometimes  the 
Pi-esident  himself  would  he  unable  to  accomplish  that  object."     (Id.,  208.) 

Chancellor  Kent,  in  discussing  the  aubject  of  impeachment,  says:  "The 
Constitution  has  rendered  him  [the  President]  directly  amenable  by  law  for 
maladministration.     The  inviolability  of  any  officer  of  the  government  is  incom- 

*tator7onConirt..S79B,  In  a  iioUhe  BByBi  "  It  may  be  snppoBed  Ihst  Ihe  first  charge  in  the  nrUctea  o( 
ImpenctiiDent  against  William  Blonntnax  a  gtatutableuADu:  batonoo  necncats  eiaraiaatlgn  of  the  set  of 
Congieis  o(  1791).  it  wiJl  be  found  not  lo  havo  beea  so.'" 

t  1  Story  oil  Const.,  ^  SOO.    He  pra^edi  to  dl«DumerDuscaB^s. 

I  1  Story  on  Conal.,  j  TO7. 
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patible  with  the  repuUiean  theory  as  well  as  with  the  principles  of  retributive 
justice. 

'■  If  the  President  wilt  uae  the  aiith  ty  f  1  t  tioa  to  violate  the  Conati- 
tntion  or  law  of  the  land,  the  House    f  B  p  tat  vea  can  arreat  him  in  his 

career  hy  resorting  to  the  power  of   mp  a  1  m  nt        (1  Kent's  Com.,  289.) 

Neither  in  Congress  nor  in  any  St  t  h  ay  tatute  been  proposed  to  define 
impeacliable  crimes  :  so  uniform  haa  b  n  th  p  n  n  that  none  was  necessary, 
even  in  those  states,  few  in  number,  where  common-law  crimes  do  not  exist. 

The  assertion,  "  thHt*  unless  the  crime  is  specifically  named  in  the  Constitution, 
impeachments,  like  indictments,  can  only  be  instituted  for  crimes  committed 
against  the  statutory  law  of  the  United  States,"  is  a  view  not  yet  a  year  old, 
which  has  not  been  held  at  aify  prior  time,  cither  in  England  or  America. 

It  would  certainly  seem  clear  that  impeachmenta  are  not  necessarily  limited 
to  acts  indictable  by  atatute  or  common  law,  and  that  it  would  be  imposaible 
for  human  prescience  or  foresight  to  define  in  advance  hy  statute  the  necessary 
Bubjecta  of  impeachment.  The  Constitution  contemplated  no  auch  absurd  impos- 
sibility. It  may  be  said  there  is  danger  in  leaving  to  the  Senate  a  power  so 
undefined.  It  was  because  of  this  danger  that  the  power  has  been  limited  aa  it 
is  by  the  Constitution,  and  experience  has  shown  that  the  limitations  are  more 
than  eufficient. 

The  whole  system  of  common-law  crimes,  as  it  exists  in  England,  and  in 
almost  every  State  of  the  Union,  is  the  result  of  a  judicial  power  equally 
undefined. 

The  system  of  impeachment  is  to  be  governed  by  great  general  pnncjple?  of 
right,  and  it  is  leas  probable  that  the  Senate  will  depart  from  these,  than  that 
the  whole  legislature  would  in  the  enactment  of  a  law,  or  than  courts  m  estab- 
lishing the  common  law.t 

The  Constitution  contains  inherent  evidence  that  the  indictable  character  of 
an  act  does  not  define  its  impeachable  quality.  It  enumeratf  s  the  clasies  of 
cases  in  which  legislative  power  may  be  exercised,  and  it  dt  tines  the  class  of 
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persona  and  cases  to  which  the  judicial  power  exteiida  ;    but  there  ia  no  suck 
enumeration  of  impeachable  cases,  though  there  is  ni  jiersims. 

In  England  and  some  of  the  states  the  power  of  removal  of  officers  by  the 
executive  on  the  address  or  request  of  the  legislature*  exists,  hut  the  CooHtitution 
made  no  provision  for  this  as  to  any  ofBcer,  manifestly  because  the  power  of 
impeachment  extended  to  every  jmyper  case  for  removal. 

As  to  the  President  and  Vice-President,  there  is  tliia  provision,  that  "  Con- 
gress may  by  law  provide  for  the  case  of  removal,  death,  reaigoation,  or  inability, 

*  •  declaring  what  oificer  shall  then  act  ■  *  until  the  disability  be 
removed  or  a  President  shall  be  elected."     (Article  2,  section  1.) 

It  has  already  been  shown  that  the  framers  of  the  Constitution  regarded  the 
power  of  impeachment  as  a  means  of  defending-"  the  community  against  the 
incapacity"  of  oflictTs.  This  clause  of  the  Constitution  recognized  the  same 
view,  article  2,  section  I :  "  Congroas  may  by  lavv  provide  for  the  case  of  *  * 
inability,  both  of  the  President  and  Vice-President,  declaring  what  officer  shall 
then  act  aa  President,  and  snch  officer  shall  aet  accordingly,  until  the  disability 
be  removed  or  a  President  shall  be  elected," 

This  and  the  power  of  impeachment  are  the  only  modes  of  getting  rid  of  offi- 
cers whose  inaliilily  from  insanity  or  otherwiae  renders  them  unfit  to  hold  office, 
and  whose  every  official  act  will  neceaaarily  he  misdemeanor.  As  to  the  Presi- 
dent and  Vice-President,  it  was  necessary  to  give  Congress  the  power  to  desig- 
nate a  succeaaor,  and  bo  to  determine  the  disability.  As  to  all  other  officers. 
the  Constitution  or  laws  define  the  mode  of  designating  a  successor,  and  it  is 
left  to  the  impeaching  power  to  remove  in  cases  of  insanity  or  miademeanor  aris- 
ing fivim  that  or  other  cause.  It  cannot  be  supposed  the  whole  nation  must 
suffer  without  remedy,  if  the  whole  Supreme  Court  or  other  officers  should 
become  utterly  disabled  from  the  performance  of  their  duties.  Such  an  occur- 
rence is  within  the  range  of  possibility,  if  not  probability. 

In  our  ayatem  it  ia  utterly  impoaible  to  apply  any  teat  of  common  law  or 
statutory  criminality.  The  Supreme  Court,  without  much  considei'ation,  has 
determined  that  the  national  courts  have  never  been  clothed  with  jurisdiction  of 
common-law  crimes.t 


m^orily  of  t\\a  Ir^-lijlntured  ot  Judividnal  Slstes."    DrlHwarn,  alooa,  yoled  for  thiit,  and  it  was  rejeclod. 

t  Tht  Ttman  wkick  iaiia  jvriidiclloa  of  eamam-biv:  aina  a  lid  count  tf  tie  VvUti  Slata  doa  not  app^ 
to  impaichtnetitt. 
By  the  Conallimlon  Uie  trial  for  crimeB  mmt  be  had  In  the  Stale  and  district  whfra  comniitfed.    (Arllcla  a. 

^asiana  nt  Wnsbington.    (1  StBliit«€  at  Lflrgo.'vS.)    Bj  'the  ConBtltutlon  the  jmdicinl  power  of  the  Unltsd 

'litres  held  04  ear);  BS 1813  that  the drcuti  aod  dlitiict coartii of  the  United  States,  beiog  tlie  " in/-a-Jor 
amrW  C8tabii«hed  by  Coogrese.  could  expiclflo  no  commoD-law  ertniUial  iori«di«jon.  ThU  doctrine  waa 
reaffirmed  in  1816  hy  a  divided  conrt,  and  has  never  been  antlioritalivelj  deoirted  xiDce.  {United  Statee  Bt. 
HudeDn,TCr8nc)i,  32;  United8tatest»,  Carli<lB«,  1  Wbeatan,  413;  1  OhIIIk,  Reports,  48S ;  Uelted  Slatei  ni. 
Lancatter,  S  Meljeiui'B  Renortii.  431 ;  WsBblDMoa  Cinuilt  Contt  ReportB,  B4 ;  United  Stales  m.  Ravara.  S 
Dallu,!!^';  United  Stales  ».  Worries  Dallas.  384;  United  States  ci.  Uaorlee.S  Brock..  96;  Uuilsd  Stales 
—  "-w  Bcdfoi4  Bri-lge,  1  Woodbrldgs  &.  MInot,  401 ;  Cniled  BtateB  m.  BatNoek,  4  McLean,  113-115.) 


TUe  niUng  has  beeu'dUappTored  b?  tbe  abioat'commerrt 
and  RawlB,  and  Blehop,  and  Wharton.    (1  Bishop's  Crlml 


lat  Law,  third  odllloD. 


September  91,  1789.  sections  9-il ;  Stalntes  1843,  ebapter  IfS,  se'ctlon  3 ;  Du  Ponceau  nn  Jurl 
n'l);"nal'  being  created  rrni  (y  the  Cmunifutfon.  but  by  aa  of  Control,  they— 

"JnrlidJclionhat  not  been  conferred  bv  aav  lesislatire  act  " 
And  It  ta  said  that  Ihe  Supreme  Court  alonti- 

"PossBsme  jurijdiction  derived  Immedlalely  from  the  Conatltntion.  and  of  wlieh  the  legls 
cannot  deprive  it,"    (VCranch.  33.) 

iaitrument,  It  Is  one  "of  which  the  feglslaliva  power  cannot  deprive  it."    (7  Cranch.  33.) 
thc;?w  ulth^'s        -"  h    "'' *^™*""'t]oB  lias  done  ae  to  impeachments;  It  hasci-eated  the 


y  Google 


136  IMPEACHMENT    OF   THE   PRESIDETTT. 

When  the  Constitution  was  adopted  all  the  States  recognized  comraon-law 
crimes,  and  tliose  added  since  do  so  with  few  exceptions.  But  there  is  some- 
thing peculiar  to  each  and  differeot  from  all  others  in  its  common-law  crimes, 
growing  out  of  the  rulings  of  judges  or  its  condition,  and  in  all  statutes  have 
made  changes,  so  that  no  two  States  recognize  the  same  crimes. 

The  Constitution  authorizes  Congress  "to  provide  for  the  punishment  of 
coanterfeiting  the  secwities  and  current  coin  of  the  United  States.  *  *  * 
To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and 
offences  againet  the  law  of  nations,"  but  nowhere  declares  they  may  define 
impeachable  crimes,  for  the  very  good  reason  that  common  parliamentary  law, 
Bobject,  like  the  common  law.  to  be  moulded  to  circumstances  and  adapted  to 
times,  had  already  sufficiently  defined  them.  Congress  cannot  by  any  law 
abridge  the  right  of  the  House  to  impeach  or  the  Senate  to  try. 

When  the  (Jonstitution  confers  on  the  House  the  "  sole  power  of  impeach- 
ment," and  on  the  Senate  "  the  sole  power  of  trial,"  these  are  independent 
powers,  not  tc  be  controlled  hy  the  joint  opinion  of  the  two  houses,  previously 
incorporated  into  a  law.*  Suppose  such  a  law  passed.  It  cannot  be  repealed 
over  a  veto  except  by  a  two-thirda  vote  in  each  house.  Yet  a  majority  may 
impeach ;  and,  after  the  veto  of  a  repealing  law,  can  that  majority  be  denied  the 
constitutional  privilege  conferred  on  them  t 

"  Treason,  bribery,  and  other  high  crimes  and  misdemeanors  "  are  of  course 
impeachable.  Treason  and  bribery  are  specifically  named.  But  "  other  high 
crimes  and  misdemeanors"  are  just  as  fully  comprehended  as  though  each  was 
specified.  The  Senate  is  made  the  sole  judge  of  what  they  are.  There  is  no 
revising  court.  The  Senate  determines  in  the  light  of  parliamentary  law. 
Congress  cannot  define  or  limit  by  law  that  which  the  Constitution  defines  in 
two  cases  by  enumeration,  and  in  others  by  classification,  and  of  which  the 
Senate  is  sole  judgel  It  has  never  been  pretended  that  treason  and  bribery 
would  not  be  impeachable  if  not  made  criminal  by  statute,  or  so  recognized  by 
national  common  law.  They  are  impeachable  because  enumerated.  Other 
high  crimes  and  misdemeanors  are  equally  designated  by  classification. 

Suppose  the  Constitution  had  declared  "that  all  persons  committing  'treason, 
bribery,  or  other  high  crimes  and  misdemeanors'  shall  bo  punished  by  indict- 
ment in  the  courts  of  the  United  States."  can  it  be  doubted  that  every  crime 
and  misdemeanor  recognized  by  the  common  law  would  be  the  subject  of  indict- 
ment ?  "  This  would  be  by  force  of  the  Constitution  employing  the  words 
crimes  and  misdemeanors  ;  for  these  are  words  known  Co  the  common  law,  and 
it  is  a  universal  principle  of  interpretation,  acted  on  in  all  the  courts,  that  a 
common-law  term  employed  in  conferring  jurisdiction  on  courts  is  to  beai  its 
common-law  meaning." 

Now,  when  the  Constitution  says  that  all  civil  officers  shall  be  removable  on 
impeachment  for  high  crimes  and  misdemeanors,  and  the  Senate  shall  have  the 
sole  power  of  trial,  the  jurisdiction  is  con/erred,  and  its  scope  is  defined  by 
common  parliamentary  law.J 

The  national  courts  do  not  take  jurisdiction  of  common-law  crimes,  not 
because  common-law  crimes  do  not  exist,  but  because  their  jurisdiction  is  only 
such  as  is  expressly  conferred  on  them,  and  no  statute  has  confen-ed  the  juris- 

pMliamenlaiy  mngn,  BDd  uo  law  {ftn  limit  il.    And  thia  view  has  been  sustained  by  Story,  and  Itawle,  aod 
Kent,  afier  and  in  viea  of  Ihc  declnlons  reterrefl  lo.     (6  Ameriiwn  Law  Efginter,  656.) 
Atthe  tlraelbeCoOBliliilionwasadnpled,  and  ovnr  nine"  In  England  and  all  the  original  atateanfllie  Union, 


t"Theiw(rj8™;«d^Mo/lD»Bawella«Qttact."  (STHale'B,  P.  C.,aT5,  Barclay's  Dieesf,  HO.)  They  there- 
fow  are  not  governed  By  tie  indictable  character  of  au  act.  In  (act,  as  the  highest  coart  they  miAe  not  enly 
parliamenlary  taw,  bnl  Iho  law  for  the  courts.    (BeglDB  v.  O'Connell.) 

J  Impeachable  iniBdemeaDora  are  determined  by  the  Senate  Juiit  aa  each  bonse  of  Congresi  and  tbe  courts 
tiaTlsg  the  JtiritaicUonlopuBlsh  for  coatemplsiletenulae  what  acts  or  neglectcoDBUtute  (bam.   (7  Ctancfa,  ISO. 
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diction.  But  ia  the  District  of  Columbia,  under  national  juriediction,  common- 
law  crimes  and  jurisdiction  of  tbem  in  the  courts  do  exist,* 

In  addition  to  this,  there  are  ctitnes  delusively  of  national  jurisdiction,  and 
others  excIuHively  of  State  cognizance.  Tlie  murder  of  citizens  in  a  State  is 
not  and  cannot  he  made  criminal  by  act  of  Congress  where  it  is  not  perpetrated 
in  the  denial  of  a  national  right.  The  States  alone  provide  for  this  and  many 
other  offencea.  And,  in  the  States  not  recognizing  common-law  crimes,  they 
may  omit  to  make  homicide  a  penal  offence  as  to  Indians,  negroes,  or  others,  if 
the  legislature  so  determine,  in  the  absence  of  a  law  of  Congress  similar  to  the 
"  Civil  Rights  "  act.t 

If  no  act  is  impeachable  which  is  not  made  criminal,  then  its  criminality  must 
depend — 

1.  On  an  act.  of  Congress  defining  crimes  i  or, 

2.  On  acta  of  State  legislatures  defining  crimes  ;  or, 

3.  On  the  definition  of-eommon-law  crimes  in  the  States  ;  or, 

4.  On  the  common-law  crimes  existing  in  England  when  the  Constitution  was 
adopted. 

It  ia  quite  clear  that  national  law  in  aome  form  must  control  it,  since  "  the 
United  States  have  no  concern  with  any  but  their  own  laws."| 

The  national  government  is  complete  in  itself,  with  powers  which  neither 
depend  on  nor  can  be  abridged  by  State  laws.§ 

If,  then,  impeachment  is  h'mited  to  acts  made  criminal  by  a  statute  of  Con- 
gress, an  officer  of  the  United  States  cannot  be  impeached,  though  he  should 
go  into  the  "  dominion  of  Canada"  or  the  "  republic  of  Mexico,"  and  there  stir 
up  insurrection,  or  be  guilty  of  violating  all  the  laws  of  the  land  ;  or  if  he 
should  go  into  a  State  and  violate  all  of  its  Iawa.|!  If  so,  a  highway  robber 
may  be  President,  and  he  is  exempt  from  impeachment ! 

United  Sialct  for  tmi-tkirdi  o/a  dstury  m  the  Dietria  a/ c(.!umSi(i.'°n° Bishop  on  W\aia.a\l.is^.  Becl'on  167, 
laSll  Du  Ponceau  on  JnriKlhjllon,  B2-rJi  Kendull  oa.  United  Slales,  12  Polera,  584-613;  United  SloWBO, 
WatkJnB,  3  Craoch,  141.) 

The  hlgliijgt  HuthorUj'  on  orimlnal  law  in  Oiis  eamtv^  says: 

■'There  mmftlnrcaaou  and  in  legBl  principle  bs  in  those  looalitieBwhEre  Slats  power  ia  unknown  tommon- 
law  crimen  against  the  ITnlied  StnleB.  Edpeeially  IhiB  exeepliun  niuat  in  leaeon  eilend  to  all  matters  which 
Eoneern  our  InterconrBo  wilb  foreign  as  well  as  to  all  locaf  transactions  bvTond  the  terrttotiai  limits  of  Ibe 
several  8»tae.    Tbe  Jaw  of  nations  and  the  law  of  the  admirallj  coneeralng  both  elvll  and  criminal  things 


Oilmiual  Law.  seclioo  16S,  [21.]' 

f,  ISOl,  extended  and  continued  in  force  a\ 
'ininou-law  crimes  existed,  and  organized  a 
[he  United  Stales  by  Beetion  eWen  of  the 
"" a,  103-1(B,  »e    ■       ■  "■ 


and  oSeoeeg  cognizable  under  the  autborlty  at  tbe  United  States."    &  Statutes,  SS,  act  Febmary  13,  ISOl.J 

tAcl of  Aprils,  1866,14  Stat,  27. 

!  ■'  n  was  said  by  one  of  the  counsel  that  tiie  offence  munt  be  a  breach  either  of  the  common  hiw,  a  Slate 
some  one  of  these  laws.    This  doctrine  surely  is  not  warranted,  for  the  government  of  the  United  States  have 

Nlebolsonar;?uniio,%Chase^K?Sr34U*'^RodnS^'M'T.  ""'"P'"''  gnowarrnnt  j  aw.  er 
5  Weaton  vi.  City  Council  of  Chatieaton,  a  Peters,  449 1  MoClllloch.  m.  Maryland.  4  Wheat,,  316  i  Osbora  w. 
Bank  of  the  United  Slates,  9  Id.,  73B. 

II  Mr.  Kodoej.  tu  the  argument  of  Chaae'B  trial,  said:  "VThen  gentlemen  tiJk  of  m  indfctmenthelng  a 
ncceaaary  subalratum  of  an  impeachmenl,  I  should  be  glafl  to  be  Informed  In  what  court  it  muat  be  supported. 
In  the  conrti  of  the  United  Stales  or  in  the  state  courts  \  It  In  the  state  courts,  then  Id  which  of  them ;  or  pro- 
vided It  can  he  supported  In  auy  of  them,  will  the  uct  warrant  an  impeachment?  If  an  Indictment  must  He  la 
the  courts  of  the  United  States.  In  the  long  catalogue  of  crimes  there  are  a  very  few  nhichau  olQcer  might  not 
commit  with  impunity.    He  might  be  guilty  of  treason  against  an  mdivldual  State;  of  murder,  arson,  forgery, 
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It  is  not  possible  that  a  poaition  bo  monstroua  was  intended  by  the  framera  of 
the  Coiiatittition,  Nor  can  the  criminal  statutes  or  enmmon  law  of  the  States 
limit  or  regulate  national  impeachable  offences.  The  fact  that  each  State  differs 
from  ail  others  in  its  laws  renders  this  impossible.  It  never  could  have  been 
designed  to  control  the  national  power  of  impeachment  by  State  laws,  ever 
varying  and  conflicting  as  they  are." 

If  impeachments  were  limited  iii  England  to  indictable  offences,  as  they  never 
have  been,  it  is  manifest  no  such  rule  can  be  adopted  here,  for  we  have  no  uni- 
form and  single  standard  of  the  common  law  as  there. 

And  as  the  Supreme  Court  has  determined  that  the  common-law  crimes  do 
not  exist  iu  our  national  system,  it  cannot  be  supposed  they  are  more  nppliuable 
to  the  Senate  than  to  our  oi-dinary  courts.  We  can,  therefore,  safely  adopt  the 
remark  of  "the  great  Selden"  on  the  impeachment  of  Batclifre;f  "It  werebetterj 
to  examine  this  matter  according  to  ike  rules  and  foundations  of  this  house  ;  " 
that  is,  upon  the  great  principles  of  parliamentary  law  adapted  to  our  condition 
and  circumstance 8,  as  modified  by  the  Co,nstitution,  giving  it  a  construction  equal 
to  every  emergency  which  may  call  its  powers  into  exercise,  and  giving  in  its 
interpretation  full  effect  iu  constitutional  forma  to  the  maxim  it  was  designed  to 
make  effectual — that  the  safety  of  the  republic  is  the  supreme  ]aw."§ 

If  we  adopt  the  test  that  an  act  to  he  impeachable  must:  be  indictable  at  com- 
mon law,  the  Constitution  will  be  practically  nullified  on  thia  subject. 

It  ia  a  rule  of  the  common  law,  "that  judges  of  record  are  freed  from  all 
presentations  whatever  except  in  Parliament,  where  tUey  may  he  punished  for 
anything  done  by  them  in  aueh  courts  as  judges."|| 

Bishop  declares  tliat  at  common  law,  "  the  doctrine  appears  to  he  sufficiently 
established,  that  legislators,  the  judges  of  our  highest  courts,  and  of  all  courts 
of  record  acting  judicially,  jurors,  and  probably  such  of  the  high  officers  of  each 
of  the  governments  as  are  intrusted  with  responsible  discretionary  duties,  are 
not  liable  to  an  ordinary  criminal  process,  like  an  indictment,  for  their  official 
doings,  however  corrnpt;"  1  Bishop's  Crim.  Law,  915  [368.] 

"  At  common  law,  an  ordinary  violation  of  a  public  statute  by  one  not  in 
office,  though  the  statute  in  terms  provides  no  punishment,  is  aa  indictable  mis- 
demeanor:" 1  Bishop,  536  [187.J 

And  a  similar  violation  by  i-nferior  o^ers  was  an  indictable  misdemeanor. 
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tiitu  court  to  be  (toTemsd  by  tba  practicn  of  tiio  different  Stalee.  The  variation  ot  anch  n  compass  in  too  great 
forilto  be  relied  on,  Thia  honorable  body  must  have  s  standard  of  tbelrowo,  wtalchwUl  admitof  noctaange 
or  deyiation."    <2  ChMe's  Trial,  383.) 

1Vol-«.Ani.  LawBeg„N,  S,.  264.    4  Hoirard'sSt.  Tr„  47. 

lAralnister  Laanenerablefor  thfl^uf'jce,  ihnhonai^,  tbe  vliliiyf>i  allmea^ureBemAualiagfrom  tbe  Crown. 
B8  well  ^for  tbeir  legKdity;  and  thns  ttio  exccntlve  admin ietratlou  ie,  or  ongbt  to  be,  KiibordioALs,  in  All  great 
iDktiera  of  policy,  to  the  auperlDlendeuce  and  virtual  control  of  the  two  houeeg  of  Farliami'nl.  <3  Hallam'B 
Conit.  History,  SM.) 

5  "  It  may  be  alleged  that  the  power  ot  impeachnienl  bclonga  to  the  Houie  of  RepreaentatlTea,  and  that  wilU 
a  view  to  tlie  eierclie  of  this  power  that  louse  have  ths  rigiit  to  Investigate  the  conduct  of  all  public  oificera 
nnder  the  government.  This  Is  cheerfully  admitted.  In  Buch  a  case  Uie  ai^fetj  of  the  rtptiblu:  miuld  bt  IlK 
n^mmi  lax;  and  the  power  of  the  House  In  the  parHnit  of  thia  object  wnnld  penetrate  into  the  most  aecret 
recoaie»ottheeiecullvedepar1medt-"    (President  Folk's  Message,  Jonr.  Ho.Kep.,  291hCong.,  lat  whb.,  693.) 

••Salut  popvli  iHprata  Itx:"  Broom's  Legal  Maxims;  Blmini'a  Trial,  Whart.  St.  Tr,,  300,  per  Blount; 
Pretootl's  Trial,  181,  per  Shaw;  anOra,  Blake,  n«. 

II  1  Hawkins  193,  ch.  T3,  S  R;  1  Salk.  396;  SWoodfleson  696,355;  Jacob's  Law  Die,  Ul.  Ju^ru:  12  Coke 
85-6;  HiMinondy.  ffomCl.  2  Mod,  iilS;  Fiend  y.  Barlur.  M  Co.  33-5.    "The  doclrioe  which  holds  a  judge 

SCow.,  178;  Peek's  Trial,  492;  2  Chase's  Trial,  389.    But  see  the  ruling  of  Chief  jBatloeShlppen,  rEferred  to 
Addiaon't  (Pa.)  Trial  TO;  1  Bisbop  on  Crim.  Law,  915  [3SS;]  4  Blackst.,  131. 
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"  If  a  public  officer  intrusted  with  definite  powers,  tn  be  exercised  for  tlie 
benefit  of  tbe  community,  wickedly  abuses  or  fraudulently  exceeds  tbem,  be  is 
pmiisbable  by. indictment,  tboagh  no  injurious  effects  result  to  auy  individual 
from  his  misconduct :"  Whart.  Crim.  Law,  §  2S14. 

"  "Whatever  mischievously  affects  tbe  person  or  property  of  another,  or  openly 
outrages  decency,  or  diBturbs  public  order,  or  is  injorions  to  public  morals,  or  is 
a  breach  of  official  duty,  when  done  eorvuptly  is  tbe  subject  of  indictment :" 
What.  §  3. 

It  may  be  said  the  immunity  of  a  judge  from  indictment,  for  his  ofiicial  acts 
at  common  law,  is  placed  on  grounds  of  public  policy,  to  secure  his  independ- 
ence, and  that  it  is  the  indictable  character  of  the  act,  if  done  by  a  private 
individual,  which  gives  jurisdiction  by  impeachment.  Ent  even  this  pi-oves  that 
personal  liability  to  an  indictment  is  no  test  of  impeach  ability.  And  in  tbe  nature 
of  things  official  acts  cannot  be  done  by  private  individnafs,  eo  that  the  indicta- 
ble character  of  an  a«t  is  no  test  of  its  impenchability  ;  and  no  such  test  could 
have  entered  into  the  minds  of  the  framera  of  the  Constitution. 

It  is  a  rule  of  interpretation,  that  a  law  or  an  instrument  is  not  to  be  consfrned 
BO  as  to  make  its  "  effects  and  consequences  "  absurd,  it'  its  language  may  ho 
fairly  understood  otherwise.  ^ 

To  permit  all  acts  to  escape  impeachment  unless  indictable  at  common  law,* 
would  lead  to  consequences  the  most  ruinous  and  absurd,  t 

If  a  judge  should  persistently  bear  the  arguments  of  one  party  to  causes 
privately  and  out  of  court,  the  evil  would  become  so  intolerable  in  an  officer 
holding  for  good  hekaeior  that  he  should  be  removed. 

If  the  President  should  hold  out  promises  of  offices  of  honor  and  trust  to  the 
friends  of  senators  to  inflnenee  their  votes,  the  consec[uences  might  be  so  per- 
nicious and  corrupting,  especially  in  an  hour  of  national  peril,  when  a  single 
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,    ITo  Is  tried  and  found  guilly ,  said  Iha  Judge,  wiihoul  auy  clrciiniBlanceB  of  pecnllar  aggravation  having 
ishown,  flncB  him  J1,000,  and  commits  hlmlo  prison  for  a  year.    Now,  oithongh  the  Judge  miiy  poseees 
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vote  might  decide  the  life  of  the  government,  that  the  aafety  of  the  republic 
would  demand  impi?achraent.  Such  a  President  would  violate  Lis  oatiijaith- 
fvUy  to  execute  hie  duties. 

There  are  many  breaches  of  trust  not  amounting  to  felonies,  yef  so  monstrous 
as  to  render  those  guilty  of  them  totally  unfit  for  oflice. 

Nor  is  it  always  necessary  that  an  act  to  be  impeachable  must  violate  a  posi- 
tive [aw.  There  are  many  misdemeanors,  in  violation  of  official  oaths  and  of 
duty  alike  shocking  to  the  mora!  sense  of  mankind  and  repugnant  to  the  pure 
administration  of  office,  that  may  violate  no  positive  law.* 

The  indiscriminate  veto  of  all  bills  by  the  Presideut,  his  retaining  in  office 
men  subject  to  his  removal,  knowing  them  to  be  utterly  incapable  of  performing 
the  duties  of  their  office,  and  other  misdemeanors,  would  manifestly  be  proper 
subjects  of  an  impeachment,  for  otherwise  a  wicked,  corrupt,  or  incompetent 
foreign  minister  might  embroil  the  nation  in  a  war  imperilling  our  existence,  to 
avoid  which  impeachment  might  be  the  only  remedy. 

The  impeachment  trials  in  the  United  States  may  be  said  to  have  conclu- 
sively settled  these  questions,  f 

The  first  case  tried — that  of  William  Blount,  a  senator  of  the  United  States 
from  Tennessee — simply  decided  that  none  but  civil  officers  can  be  impeached, 
and  that  a  senator  is  not  such  civil  officer.  But  the  articles  of  impeachment^ 
none  of  which  charged  a  statutory  crime,  and  some  certainly  no  common  law 
offence — proceeded  upon  the  idea  that  acts  were  impeachable^  which  were  not 
indictable,  so  much  so  that  no  objection  was  suggested  on  that  account. 

The  next  case  is  that  of  Judge  Pickering,  §  who  was  convicted  upon  each  of 

*  '■  There  are  offences  for  which  an  officer  may  b«  Impeached,  and  against  which  there  a™  no  known  poei- 
poUtical  object  in  view,  may  endBavor  lo  Influonco  Congreas  by  holding  out  Ihroala  or  inducements  to  them. 
The  hope  of^iffico  niny  be  held  out  to  a  senilor ;  an°d  /thlnlTlt  Munot  he*d«itrted  ttiM  t.ir  thia  the  PreBidenl 

Chaae's  Trial,  339, 341.    lee  Peck'sTtiaiaB.)"     "*    "    ""*     ""'        ™^° 

OB  Peek's  Trill,  «tI)''""  ^  "^  ""^      "  "  '"     *  "°'"''*  ""  °  °  ^™" '"'  ^™''  " 

:s  the  caae  o 


1  Those  before  the  Senate  of  the  United  Statea  are  tSe  caees  of— 

1.  wmism  Blount,  a  senalor  of  the  United  Slates,  July,  1797,  to  January,  1798.    (Wharton's  State  Trl 

■als. 

a  John  Hckethig,  district  judge.  New  Hnmpahire,  1801-'04.    (Annals  of  Congrcsa ;  a,  Hildreth'sHint ,  5 

3.  Samuel  Chaae,  aasociate  jukUco  of  the  Supreme  Court  United  States,  1^4-'II3.    (Trial  of  Chase, 
Smith&Uoyd.9voh..) 

4.  James  Peck,  district  Judge  Mfsaouri,  1838.  1831.    (Peck's  Trial,  by  Stanabury,  1  vol.) 

5.  Weal  W.  HtiniphreyB,  district  Judge  of  Tennessee.  1862,    (Congresrional  Globe,  vola.  47, 48, 49,  Sd  seal 
37th  Congreas.    See  report  No.  44,  %&  aeaalon  37th  Congreas,  voL  3  Beporta  of  Commlttcea.) 

IS.) 
by 

1  There  were  five  artielea— 

1.  Thatm  1797  Spain,  owning  the  Florldas  andLonmana,  wBselnarwIth  Enghind,  and  Senator  Bit 
"did  conspire  and  contrive  to  create,  promote,  sod  set  on  foot    -    *    In  the  United  Stalen,  and  to  eonc 
and  carry  on  from  ihence  a  military  hostile  espediUon  against    -    •    the  Floridas  and  Louisiana    •     * 
for  tie  purpose  of  wreating  the  same  from"  Spain,  and  of  conquering  the  same  for  Great  Brll^n 

lucE 

a.  Tbatbythe  treaty  of  October?/,  1795,  the  United  Stales  and  Spain  agreed  toreitratn  Indian  hostilities 

Cherokee  Iniana "  In  tbe  United  States  "  to  commence  hoatlllUes  (gidlist  the  subjecta  and  poaaesrious  in  the 

vlolalSon  of  the  treaty,  the  obligations  of  neutrality, and  hla  flntles  aa  senator. 

3.  That  Blount,  in  April,  1791,  to  accomplish  his  designs  aforeaald,  did  "  conspire  and  contrive  to  alienate  the 
eonfldence  of  aald  Indian  Irlbea"  from  the  United  States  Indian  ugeni,  "and  to  diminish,  impair,  and  destroy" 
hh  iBfiuence  "  with  the  s^d  Indian  tribes,  and  their  friendly  intercourse  and  nnderslaudmg  with  him." 

8tat«nlththsIiiiUatianDdoratreaty  between  them  and  tbe  United  State's,  "from  Ills  duty,  and  to  engage" 

S.  That  Blonnl,  la  April,  1797,  "did  cotupke  and  coSve  to  diminish  and  impair  the  confldenee  of  said 

aiaoDg  the  said  Indians  towards  the  *  -  United  Statee  ii  relation  to  "  asoert^olng  and  marking  the  boundary 
line  between  the  lands  of  the  1   ""  --.-.-- 


5  The  artielea  charged— 
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four  several  articles  of  impeachment  before  the  Senate,  and  removed  from  ofSce 
in  March,  1804,*  Tliia  case  proves  that  a  violation  of  law  of  a  partiewlar  char- 
acter, and  drmikenneas  and  profanity  on  the  bench,  are  each  impeachable  high 
crimes  and  misdcmeauora.  In  this  case  the  defence  of  insanity  was  made  and 
supported  by  evidence.  The  case  does  not  show  the  opinion  of  senatora  on  thia 
evidence.  But  if  the  insanity  was  regarded  as  proved,  thia  ease  shows  tliat  a 
criminal  intent  ia  not  necessary  to  conatitute  an  impeachable  high  crime  and 
misdemeanor,  but  that  the  power  of  impeachment  may  be  interposed  to  protect 
the  public  against  the  misconduct  of  an  insane  officer. 

The  next  case  is  that  of  Samuel  Chase,+  an  associate  justice  of  the  Supreme 

that  duch  Hbip  may.  by  order  of  tbe  Judge,  bede 
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lained  no  other  charge  Hiaii  that  of  jnaklug  declilons  contrary  to  law  in  a  caate  involving  a  mere  queallon  of 
('pir''Bnc'hOTon,i'nPec"li''Trfllfl^.)      P"''"^'^    anappea       ma     c    on,loH    c      ewaflenll  e 

Mr,  Nicliolaun  -irgiimda,  aCbaw-a  Trial,  341,  la  referring  to  Pickering's  enge,  says,  he  "was  impeached  (Or 
drunkenneHU  sad  pnifaneswi'sripg  on  the  bench,  1 

otTeEces,  [atooramimlttw,]    And  If  they  were  not.  mill  they  are  vlolatloas  of  Ihe  law.    I  do  not  mean  to  say 
that  tbero  Is  aBlBtule  against  dninkanncM  and  profane  awearing.    But  Ihey  are  offences  against  good  moral., 

1.  That  on  the  trial  of  Fries  for  treaaon  In  the  circnit  court  of  tbe  United  States  tor  Peunsylvanta,  In  April, 
laOO,  ha 

argument. 
&.)  Scstricled  Pries's  counsel  from  recnrring  lo  certain  English  authoriUcs  and  sIHtutea  of  the  Uniled  Slates 

|3.)  Deuledconnsel  tor  dcfi'nce  the  right  lo  argue  the  law  of  the  case  lo  the  jury,  endeaioring  lo  wrest  from 
the  jury  the  right  to  dalermine  quflHliona  of  law. 
a.  At  the  cirouil  court  at  Kichmond,  in  May,  ISOO,  Callender  wan  arraigned  for  libel  on  John  Adams,  then 

jury,  who  whibedlobeexcueed  because  he  hajmadeufi  his  mind,  and  requited  blm  to  sit  on  tbe  jury, 

4.  Injustice  and  partlalily  In  said  case ; 

(a.)  In  refusing  to  postpone  the  trial  on  a  snfflirionl  affidavit  filed.  ''" 

(3.)  Rude  and  conlempluoUH  eipreuuons  lo  counsel 

5.  That  the  judge  awarded  a  capias  for  tbe  arrest  of  iold  CaHender,  when  the  statuM  of  1?l!^'^  in  such  cus 

S.  The  judge  required  Callender  to  fiDbmit  lo  trial  during' tbe  term  at  wMch  lie  wae  In^clsd,  In  violation  of 
the  BUtula  of  Virginia,  declaring  that  the  accnaed  shall  not  answer  uuUl  Ibe  next  succeeding  term;  the  Hailed 
.    SlslcHjudiciary  att  ofaltbSeaiembor,  1789,  rcc«gnlilng  the  State  laws  aa  rules  of  d,;ci.lt,n. 

■).  At  tbe  circuit  court  m  Delaware,  in  June,  18D0.  tbe  judge  refused  to  dlscbarge  the  grand  jury,  although 
^'"w  f"''  d™'till  '^i'"^  ""  *"  '"*  ""*  '^°'  ""i"'^  ""^  regularly  declared  through  their  foreman  Ihal 
Ihel.  duly  to  look  irfler  a  cenalu  seditious  printer  living  ki'mlmingtai'  *And  iCj^W enjobied  on  Ibe  district 
mS™%miab°rtr    oundwMk  of  1*        "^  "  """P^P"  P'""'*  "'  WllmUiglon,  lo  dud  some  passage  which 

8.  That  the  judge  at  the  circuit  court  at  Balllmore,  In  May.  18U3,  perverted  bis  oflt'dal°«ght  acd'duty  lo 
address  the  grand  jury,  delivering  lo  Item  an  Inflam.naiory  political  harangue,  with  Inlout  lo  e.cilo  Iha  p«iple 
of  Maryland  Bgainal  their  State  govornuitnt  and  against  the  Uoited  States. 
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Court  of  the  United  States.  In  this  case  it  was  insisted  for  the  accused  that 
"no  judge  can  be  impeached  aud  removed  from  office  for  any  act  or  offence  for 
which  be  could  not  be  indicted,"  either  by  statute  or  common  law."  But  this 
was  denied  with  convincing  argument,!  and  was  practically  abandoned  by  the 
defence.f 

In  1330,  James  II.  Peck,  judge  of  the  United  States  district  court  for  Mis- 
Bouri,  was  impeached  by  the  House  of  Representatives  for  imprisoning  and 
suspending  from  practice  an  attorney  of  his  court.§  Tlie  argument  for  the 
prosecutioQ  alluded  to  the  proposition  stated  in  Chase'e  trial,  "that  a  judge  can- 
not be  impeached  for  any  offence  which  is  not  indictable  ;"||  but  the  counsel 
for  the  accused  repudiated  any  such  doctrine  as  a  ground  of  defence.l| 

Mr.  Wirt  did  not  hazard  his  reputation  by  any  such  claim.**  Peck  was  not 
convicted. 

The  case  of  West  W.  Humphreys,  judge  of.  the  United  States  district  court 
for  the  district  of  Tennessee,  proceeded  on  the  ground  that  an  officer  was  impeach- 
able without  having  committed  a  statutory  or  common  law  offence. tt 


r  omitted  lu  Tlolation 


',  cItlnE  a  Baenn  W.    P.ir  MarUn  l»f.    Per  HoriwraM^. 


,  note:  TeU 


ass,  [wr  Campbell^  PerEiiaiiey,  37S.    S  ChaWa 

■iol'atlon  of  tlielawBonilacnunlry,  0 
nflconnptmotiYts:"    {J  Cbaas'ii  Trial,  3: 
;ec(lliie  agalDBl  a  positive  law  or  a  procei^dii 


holdUiata  violAtimiDftheCoiuititulionor  [aw  wanlmliL-ncbdhtf,  "la  oppoilUoulutlie  prluclple  '  ■  Ibat 
la  Older  (D  render  an  offence  liapeacbnble  it  mrnt  be  Indlctabte." 

$Tlie  cbai^  was  Itaat,  iw Judge  ot tbe  district. eoart' for Miwonri.  Ii«  on  the  SM  April,  1836,  Imprimned  L.  E 

tbatHUdJndge,  nnniindf^ilof  thednlteaof  biaxIBIiDu.andlbst  "hebcldthe  saioe  by  tlie Coniilllailoii  diirixg 
Bia  mawtl  eoncrdedallaUUt;  to  linpflacbaieiit  on  facta  whicb  would  not  be  iudlctable. 

II  Pesk'B  Tilol  308,  per  Wlcklllfe. 

f  Mr.  Meredlili'BpropOBiiiDnB  were  (Peek'8  Trial  KJ7,)  fiinl  aie  conrl  had  the  power  to  punisb  contempts; 
thai  tl»  CBSM  ot  Lawlo-a  wm  a  tAntempt  proper  tor  Lu  Mterdse ;  tteit  tlie  pnnbhmeiit  was  proper ;  and  InsUy, 
"  tlinl  if  (be  conrt  hud  not  (he  power,  or  If  having  It,  (be  cnse  vroa  not  a  cnae  pi'oper  tnr  its  apiillcation ;  xdll 
the  act  lUd  Dot  proceed  trem  the  evil  and  maUdotis  Intcutloa  vrllh  which  It  la  charged,  and  wbldi  It  It  ubeo. 
lotely  necBHHirf  xliould  hare  aocompanied  li.  to  coneiitnle  tl>o  guilt  of  ou  liopeacbable  olTenco. 
Judge  Ft^k,  in  tJje  ODitwar  lo  hb  impeoofamerit,  Hold : 

"la  tbe  digested  report  of  tba  coninilttea  of  (be  Houie  of  OmmoTU,  which  follows  the  report  of  the  a^i- 
meata  of  (he  mauBgera  who  cooduetedtbBt  Impeachment,  <ag^nst  Warren  Haadnw,)  It  will  be  seen,  too,  Uisl 
In  tbe  eUlmaaoa  of  tbat  comoiitteB  lite  proceedbigii  of  courts  of  law  Caruli'bnaiuIewhatGviTfor  the  proceed- 
ing! In  on  Impeaiibment,  the  latter  being  governed  by  no  other  law  or  custom  ihao  the  Ira  a  (rm»iuj!nrfo  parlia- 

^^"t^n  thoM  which  rensanHud  public  ut^ltv  prescribe:"  {I'eck'B  Trial  10;  see  3  U^e  p!  C„  chapler30 
page  150;  6  Howell's  State  Trial.,  313,  316, 34H,  note:  note  lo  Lord  Capel'a  oase,  4  HoiwH's  Slato  Trials, 
13.  13;  CaseolEBTlol  Danby,  A.  D.  1878;  il,  Huwelfa  State  Triala,  650;  4  Hotael's  Put,  71. ) 

'•Becites(heoplDionofK™tlnBciWBln5  Johns,  Hep.  991,  which  was  a  didl  action  against  CLnncellor 
I.ani>ing  mr  poBliibbig  a  couteiDpr.  Rent  rays;  "Thei-e  must  be  (he  iritritfr  or  itatnliana!  vitlalSiKt  ef  lis 
aimitlr,  end  thin  can  never  be  Imputed  to  the  Jndlcial  proceedings  of  a  conrt.    It  would  be  an  Impeachable 

iHlntlMHAi  Bio/aiioK  0/  (As  Uk  was  impar)>«hU,  and  cited  Krsklnp-s  Speeches,  voL  1, 371,  (Sew  York  oil.  1813,) 
And,  referring  to  ffonnond  t.  HovsAl.  1  Mod.  184, 2  H.  ai8,  and  the  remark  that  complaint  should  be  made 


H  The  chorgea  were; 

3.  For  aid  In  orgoiilzlng  armed  rebellion. 

4.  For  conspiring  with  JeBcraon  Davis  and  others  lo  oppoao  by  force  the  anlhorlty  of  the  gov 
United  Slates. 

6.  For  neglecting  and  refoaing  to  hold  the  district  conrt  of  the  United  Statea. 
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In  fact,  the  charge  of  advocating  seeesaioti  was  a  crime  of  which  half  the 
leading  politicians  of  the  aouih  had  been  guilty  for  many  years.  In  the  seven 
articles  of  impeachment  against  him,  two  may  he  said  to  charge  treason  ;  and 
it  may  be  claimed  that  one  good  article  will  sustain  a  conviction,  fay  way  of 
analogy  to  the  doctrine  that  one  good  count  in  an  indictment,  notwithstanding 
the  presence  of  bad  ones,  will  sustain  a  sentence.  But  even  this  is  not  law  iit 
England.*  But  there  is  no  analogy.  The  Senate,  hy  a  separate  vote  on  each 
article,  specifically  passed  on  the  sufficiency  of  each  article  to  constitute  an 
impeachable  offence,  while  a  jury  passes  generally  on  all  the  counts  of  an  indict- 
ment. And  it  is  to  be  observed  th.it  the  report  of  the  Judiciary  Cot 
recommending  impeachment,  did  not  charge  treason  or  other  indictable  c 
was  there  evidence  of  any ;  t  and  on  the  trial  of  the  case  no  doubt  was  e: 
as  to  the  right  to  convict  on  each  of  the  articles.  The  cases  tried  in  the  States 
fully  sustain  the  same  view,  both  before  and  since  the  adoption  of  our  national 
Constitution.^ 

Judge  Addiaon§  Wiis  impeached  in  Pennsylvania  in  1802,  and  his  defence 
was  that  he  had  committed  no  act  indictable  at  common  law;  but  the  seniite 
almost  unanimously  convicted  him,  utterly  repndiating  that  as  a  defence. 
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.  fliilsr,  then  a  member,  wdd:  "Thonsh  he  deemed  it  lilt  dniy  to  pmngnnce  that  the  decltionof  tbe 
Supreme  Conrt  iriiii  a  derie^oa  from  the  tpirlt  and  letter  of  the  frame  of  gavermaoiit,  vet  he  did  not  meuito 
atMBit  thai  any  f^Etod  bog  been  Hbown  fbr  the  Impeoebment  of  the  Judged.  But,  on  the  coutrery,  be  agreed 
tirat  brihiiry,  eormptiao,  ot  wilful  sad  arbltnuy  liuniatlon  of  the  law,  were  tbe  only  true  oaubCH  for  iObl^tnlLug 
a  pToteenODaof  that  nature."    (See  1  DaUaa,  335 1  Addleoli'ii  Trie],  IS».) 

Tbe  Iloa9ereHilved,by34lDS3.1hBtttae  ohnrgiei  of  arbllrury  and  oppresHlve  proceeiUnga  In  tbe  ludgoe  of  the 
Supreme:  Court  ore  uniinpported  by  the  toatbuony  [ntrodaoed,  and  oouHiKincufly  that  tbere  is  iiDjUdt  cnuae  for 
ImneucbMetbeBaldJiiatJcas.    ( See  the  npon  of  tbia  case  In  1  DnllnH,  Sded..  Plilta.-18Ja,  p.  353  [»a9].) 

On  the  trial  of  raiBiiB,Hr.  Rodney,  roBjrring  to  thig  c(ue,  said:  "  Tbree  of  tlie  jiidgeit  o(  the  Supreme 
Conit  were  necoBed  of  fining  and  Impri Boning;,  wlthont  the  intsrvenUon  of  a  Inry.  u  Itliow-oiliito  for  puWiahiug 
B  paper  wblob  they  cnuidderea  an  a  eoalempt  of  coart.  The  jndsei  were  defended  by  two  miwt  iiblo  and  elo- 
quent eonuiiel,  who  eontsnded  that  tbe  Canef  itutlon,  the  lawa  Bud  the  prncUce  of  Peunaylvunio,  l>y  aduptbig 
tbe  common-hiw  doetriaee  on  the  nibjcct,  Juntlfled  tbe  prooreding,  and  that  if  (here  was  uo  law  to  Jaslliy  it, 
their  eondnet  flowed  from  an  houedt  error  In  Judgment.  But,  ntr,  they  did  not  attempt  to  m^nt^u  the  poution 
contended  for  on  tbU  oceaaion.tbBt  to  upport  an  impeachment  tbe  conduct  of  a  Judge  moetbei^uobaB  to  nub. 
l«ct  bim  to  an  indlelmeDl."    (See  3  Obase'a  Trial,  399.) 

s  Impeachment  of  Alexander  Addleon,  president  Judge  of  tbe  eeurta  of  common  pleas  of  WeRtmoreiand 
and  other  oonntieK,lB02^conTlcted  of- 1.  DirectlDgnJnry  ttiat  the  addreaa  of  au  ostocliite  Judge  to  them 
"hadnothbigto  de  with  the  qneation  before  them;"  andO.  ProTeotiog  an  aBweiatc  judge  from  addresBins 
the  grand  jury  coDcenung  their  dntioii,  by  denying  the  right,  and  by  leaving  tbe  benoli,  aud  thus  hregubirly 
adIonrnInK  the  eonrL"    (AddlBou'B  Trial,  by  Thomaa  Lloyd,  Si  od.,  LancsBler.  18U3.) 

Hr.MuKean,  oneofthemaiiegon'.inopeniQg  the  trial,  xaid:  "Offencey  nnder  color  of  office    *    ■    hare 


In  Pennsylvania  (be  sonrtB  entertain  juriBdietlon  of  common-law  eiimes.  Tbo  Attorney  Oeueral  fl 
motion  for  a  mte  agulnil  Addison,  to  abow  cause  In  tbe  Supreme  Court  why  an  Intonnalion  should  ni 
flled  HgDlnst  him.  Theconrt  held  thai  It  wBstheilghtof  tlla  asociate  judge  loaddress  the  grand  jui? 
the  court,  per  Chief  JuBUceShippen,  said:  "The  affidavll  does  not  slate  losllco.  It  would  seem  lobe  i 
lake  of  right.  Unless  a  crime  is  Btated  the  eonrt  oannot  take  cognliance.  There  may  be  another  rec 
[by  Impeachment.J  It  does  not  lie  wtOi  ns  to  s^  what  UiBt  is.  The  proceeding  was  arbitrary,  imbecoi 
Udhapasome,  ungentlemauly,  unmauiierly.  aud  improper  i  but  there  not  being  ao  Imputatiou  of  wjifuin 
bavlor  and  malice,  it  ii  not  indictable  or  lie  inWect  of  an  Information."    (Trial,  ?a) 

Jndga  Addison,  hi  bbdefbrnn.  said:  "  Mo  Impeaobment  will  lie  but  for  a  mlBdemeanor  iu  office,  and  i 
mledBmeanorinoncelBludletablei  theofHeerbnpaachedsUlI  reaialos  liable  to  indictment,  trial,  Judgi 
and  pnnishment  aMordbig  to  law.    An  bnpeachment  ilea  only  where  ao  iodlotmcnt  lies ;  no  officer  a 

tor  which  ha  may  he  indicted  ai.  an  ofBcer';  mUdemeanors  in  office,  offBinwa  or  Bnis^ful  ecla^dimeVi 
evil  iuleniion  in  hla  ofBeial  capacity."    (Trial,  104.) 

A  mere  uulawftil  act  from  a  mlBtake  or  error  iu  judgment  cannot  he  alleged  an  a  [impeachahlel  c 
Not  only  wrong,  but  wilful  wrong  mn at  be  made  onf,  ortheoffeoco  is  not  coin plela."    (Page  118.) 

'Though  a  judge  acts  uulnwililly  and  u  neon  utilut  ion  ally,  he  cannot  he  conviclod  oo  an  impeachment  i 
bo  haa  acted  wilfully  so."    (Page,  129 ;  see  I  Dallaa,  33S.[ 
But  tbiB  position  was  deuied,  and  Addison  was  found  guilty  by  a  vote  of  20  to  4.    (See  Ibla  case  rettrri 
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In  MaaaachuBettB,*  the  m!e  is  well  settled  in  conformity  witli  what  seems  to 
be  the  recognized  doctrine  in  the  Senate  of  the  United  States. 

jAnioi:g  llie  cases  tried  with  g^at  learning  and  ability  there,  is  that  of  James 
Preecott,f  who  was  convicted  before  the  senate.' 

Mr.  Blake,|  for  the  defence,  insisted  that  impeachment  is  '*  a  process  which 
can  only  be  resorted  to  for  the  punishment  of  some  great  offence  ag'aiust  a  known, 
settled  law  of  the  land."  The  prosecution  maintained  "  that  any  wilful  viola- 
tion of  law,  or  any  wilful  and  corrupt  act  of  omission  or  comnaissinn  in  execution 
or  under  color  of  office  *  *  is  snch  an  act  of  miacondact  and  maladminis- 
tration in  office  as  will  render  him  liable  to  punishment  by  impeachment."5 

Chief  Justice  Chase  evidently  holds  that  a  failure  lo  perform  official  duty  is 
impeachable,  without  reference  to  its  indictable  character  or  the  motives  therefor. 
And  further,  that  the  Senate  is  so  entirely  tlie  exclusive  judge  of  what  is  official 
delinquency,  that  the  President  cannot  protect  himself  against  impeachment  for 
a  failure  lo  execute  a  law  by  the  decree  of  a  court  enjoining  him  therefrom. 

On  the  15th  April,  1867,  in  refusing  the  application  of  the  so-called  State  of 

*  Ths  UuuebntatU  cum  ire— 

I.  ImpeMhineiit  of  WUllsto  OreeBleaf.  sheriff  ofWoroesler  county,  1788.  ConvLstwI— (1.)  Of  detaining  fnr 
hta  privats  use  pnbUc  mDoeya,  nhen  the  common  wealth  hnH  a  right  thereto;  (9.)  OS  exhibltiug  dlehoueBt 
BHtnuita  of  laieg  collected  t  (3.)  Of  detaining  for  two  yean  public  mpnejs  from  town  of  Petenbam;  (4.)  Or 
pnenrlng  from  the  treaenrer  oF  commoDweaJlh  tm  execntloDfoi  soncj  prevloaaly  eiillected  hy  blm,  (S.)  Of 

docltBt,  ontbe  liiftl  da.v  of  cauiiei.  the  personal  appoaraooeot  plaintlBa,  who  were  abaenl,  tbouph  defendants 
deraanded  Ibelr  siipesraoce.    The  senelu  found  BnnI  guilt;,  bnt  eunpended  jadgment  for  a  year. 

3.  Impenchmeol  of  John  VInsI,  ajUBtjce  of  tbe  peace  uf  Suffolk  county,  lEKlO.  Convicted  of  eitonioo  eod 
bribery. 

4.  ImpeacbmeDE  of  MoBes  CopeUnd,  n  justice  of  (be  peace  for  Lincoln  county,  IBOT-'S.  Acquitted  on 
(duTRes:  lal.  Thai  he  booght  a  note  indoreea  In  blank,  and  entertaiaed  suit  In  uftine  of  SsraucI  Kingsbury, 
and  (Bndered  judgment,  though  in  fatllhe  note  was  Copeland's;  ad.  For  defaulting  a  defendtint,  and  entering 
Judgment  before  the  hour  set  for  trial ;  3d.  Bribery 

Bnd  of  Iniiertingby  bilerilneatiou  In  a  guwdian's  account,  jirevloualy  «woni  lo,  an  Item  due  to  and  pdd  to  bim- 


8  tald  by  Mr,  : 


weailh.  Of  ibese,  two  1  believe  Itbreelresuiled  in  D  convlotioB  ;  and  I  feel  mynelf  lu-UOod  In  Bloting,  thai  In 
neither  of  the  iDstaucea  alluded  to  was  there  any  point  of  conslitutional  law  iovolvedln  the  inquiry." 

This  case  was  conducted  with  great  ablllly. 

And  see  Iteport  of  Ute  Trial  and  AeqnitltJ  oT  KdoaM  Shlppen,  Cblef  Justice  of  Peoasylvanla,  and  Others,' 
befOrs  tbe  Senate  of  Hut  8tBl«,  In  1810,  »]>  Wm.  Hamilton. 

Trfel  of  George  W.  Smith,  County  Judge  of  OneidB  connty,  before  ISe  Senate  of  Sew  York,  IMB. 

Trial  of  Impeachment  of  Leri  HubbelL  Judge  of  tbe  Second  Circuit,  by  the  iieoatc  of  WIeconslu,  Jnne,  IS53. 

"An  Account  of  the  Impeadmieot  and  Trial  of  tbe  late  Ftaneirf  Ho|,kliiiioD,  E^q..  Judge  of  the  Court  ot 
AdmirattyfDrtheOammonwcBllhofPenniylvanIa!  Printed  by  Francis  Bailey,  PbilsdelphIa,  1794." 

He  wa«  tried  and  acquitted  In  November  and  December,  17B0. 

The  same  volume  contains  "An  Account  of  tbe  Impeachueiil,  Trial,  and  Acqaittal  of  John  Nicholson,  Esq., 
Comptroller  General  of  Pennsylvania." 

He  was  acquitled  April  7,  1794. 

t  In  19S1,  Preacott.  a  judge  of  proDal*.  was  impeached  before  the  senate  of  Masiachiisstt-.  The  laib 
article  charged  that  Ware  was  guftrdlan  of  Bitch,  a  noa  compne  menris  j  that  Gtout,  one  of  ibe  overseers  of 
the  poor,  had  some  controvera  j  with  tbe  guardian  bb  to  some  propertyof  the  ward  not  involved  in  the  aeconnl; 
(bat  the  judge,  us  attorney,  advised  the  parlies,  and  ehai^d,  and  was  paid  five  dolbirs  by  the  guardian  tliere- 

account  allowing  tliig  item :  Frescott's  Trial,  1811.    The  law  did  not  prohlblljndges  from  acting  as  attorneys  in 


of  tbe  iegis 


and  remoced."  {Prescolfs  Trial,  149.    See  Dntton's  remarks,  193^.) 
And  so  the  senate  decided  by  a  vote  of  IB  to  6,  ud  convicted  Judge  Prescott. 
JPrescoit'sTrlal,  IM.    He  quoted  4  Blackslone  259,  that Impenchmect  "Is  a  p 

D.  641,  on  a  bill  of  peloa  and  penaltiee  for  adultery,  where  It  was  satd  by  the  Earl  o( 


(PrcKOtt's  Triaj,  ld4.) 
t  Preicott's  Trial  182,  per  Shaw, 
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Mississippi  for  leave  to  file  a  bill  to  enjoin  the  esecutiou  of  the  "  reconstruction 
acts"  of  Congreas,  he  said  :  , 

SoppoBB  the  bill  filed  and  the  injunction  prayed  for  be  allowed.  If  the  President  refuse 
obedience,  it  is  De*dless  to  observe  that  the  court  is  without  power  to  enforce  its  process.  If, 
on  the  other  hand,  the  Preaidenl  complies  with  the  order  of  the  court,  aod  refuses  to  execute 
the  act  of  Congress,  is  it  not  clear  that  a  collision  may  oi'Cur  between  the  exPJjulive  and 
legislative  departuients  of  the  pivernmont  T  Maj  not  the  Honse  of  Representatives  impeach 
the  President  for  sucb  rei'iisal  1  And  in  that  case  could  this  court  interpose  in  behalf  of  the 
President,  thus  endangered  bv  compliance  with  its  mundate,  and  restrain  bj  injunction  the 
Senate  of  the  United  States  from  sitting  an  a  court  of  impeachment?  Would  the  Strang 
spectacle  be  olTored  to  the  public  wonder  of  an  attempt  by  this  court  to  arrest  proceedings  in 


These  qnestions  an^ 

The  qaestioii  whether  an  act  is  impeachable  which  is  not  indictable  at  com- 
mon law  when  committed  by  officei-a  who  are  nnawerable  by  indictment,  is 
only  important  to  determine  how  far  the  remedy  by  impeachment  extends. 
But  almost  every  conceivable  act  of  official  misdemeanor  is  at  common  law 
indittable,  though,  on  grounds  of  public  policy,  the  higher  officers  are  not  liable 
to  prosecution  in  the  oidinary  courts  for  official  misdemeanors. 

But  the  question,  as  already  sliown,  is  put  at  rest  by  the  practice  in  England, 
by  the  language  of  the  Constitution,  by  the  opinions  of  its  framers,  by  con- 
temporaneoue  expnsilion,  by  the  uniform  usage  under  it,  and  by  tlie  united 
opinioQ  of  all  llie  elementary  writers.  The  value  of  these  it  is  unneceasary  to- 
discaas,  aB  they  are  iinderalood  by  all  lawyers.* 

It  has  already  been  shown  that  the  violation  of  a  public  statute,  though  the' 
Statute  in  terms  |>rovideB  no  punishment,  is  at  common  law  indictable. 

Bat  it  may  be  urged  that  if  an  officer,  chargi-d  by  the  Constitution  and  his 
oath  with  the  duty  of  executing  the  laws,  knowingly  and  intentionally  sus- 
pends the  opi'iLition  of  I  particular  statute,  refuses  to  execute  another,  and 
violates  a  thiid.  bat  does  so  with  a  view  to  promote  the  public  interest,  his 
motive!  are  good,  and  he  la  not  impeachable,  t 

This  view,  so  plausible  and  insidious,  is  nevertheless  so  dangerous  that  its 
very  monstrous  character  will  show  that  it  cannot  be  inaintained.  An  example 
will  illustrate  it.  Let  it  be  auppoaed  that  with  the  initiatory  steps  of  the  rebel- 
lion the  President  had  declared  that  the  national  government  bad  no  conatitu- 
lionai  power  to  suppress  a  rebellion  by  force  of  arms,  \ 

Now,  whether  auch  in  utterance  was  extorted  by  fear,  or  might  have  been 
an  honest  hut  perverted  political  theory,  or  tlie  rc»ult  of  a  treasonable  purpose 
to  aid  traitors,  woujd  Iiaie  been  in  its  consequences  to  the  nation  all  the  same 
if  it  could  have  controlled  the  counaeli  of  the  nation.  This  sentiment,  believed 
and  acted  on,  would  have  witnessed  the  destruction  of  the  government.  And 
must  the  nation  perish  because  a  President  honestly  believes  in  the  fatal  heresy 
that  the  Constitution  and  Congress  are  powerless  for  self-preservation  1  If  so, 
the  nation  must  die  out  of  tender  regard  to  the  political  idiosyncrasy  of  the 
President?     Tfie  same  fatal  error  of  opinion  and  conduct  will  be  impeAcbable 
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in  one  President  who  knows  tlie  right  and  yet  llie  wrong  pursaes,  wlfile another, 
who  believes  in  a  fallacy  because  he  Jovea  it,  will  escape  unpunished,  though 
the  inherent  wrong  in  principle  and  in  effect  ia  the  same  in  both  caaes. 

If  the  President  would  undertake  to  expel  Congress  as  an  illegal  body,  he 
conid  scarct'ly  escape  impeachment  upon  a  plea  of  good  motives.  No  tyrant 
ever  yet  reigned  who  did  not  plead  good  motives  for  hia  usurpations.  But  even 
these,  if  they  could  be  bo  in  fact,  never  sanctify  criminal  acts.  As  well  might 
larceny  be  justified  by  a  parpo»e  to  promote  charitable  objects,  as  violations  of 
the  Constitution  by  professions  of  securing  the  public  interest.  In  both  cases 
the  motive  is  illegal,  and  no  circumstances  can  justify  a  criminal  act  purposely 
committed.  Congress  may  withhold  punishment,  or  pass  acts  of  indemnity, 
just  as  the  President  may  pardon  crime;  but  criminal  purposes,  studiously  per- 
sisted in,  present  no  case  for,  clemency. 

This  subject,  so  far  as  it  relates  to  ordinary  courts,  is  well  understood.  Sedg- 
wick,  under  the  caption  '  Good  faith  no  excuse  for  violation  of  statutes,"  says  : 
'*  We  have  already  had  occasion  to  notioe  the  rule  that  ignorance  of  the  law 
cannot  be  set  up  in  defence.  All  are  bound  to  know  the  law,  and  this  holds 
good  as  well  in  regard  to  common  as  to  statute  law,  aa  well  iu  regard  to  crimi- 
nal aa  to  civil  cases.  In  regard  even  to  penal  laws,  it  ia  strictly  true  that  igno- 
rance is  no  excuse  for  the  violation  of  a  statute*  So  in  regard  to  frequent 
attempts  which  have  been  made  to  exonerate  individuals  charged  with  disobe- 
dience to  penal  laws  on  the  ground  of  good  Jaitk  or  error  of  judgment,  it  has 
been  held  that  no  excuse  of  this  of  this  kind  will  avail  against  the  peremptory 
words  of  a  statute  imposing  a  penalty.  If  the  prohibited  act  has  been  done, 
the  penalty  must  be  paid."t ' 

And  this  but  reiterates  the  law  of  impeachment,  as  recogniaed  in  England  and 
the  United  States.  % 

Judges  have  been  impeached  in  England  "fur  misinterpreting  the  laws,"  and 
the  Earl  of  Bristol  for  advising  "  against  a  war  with  Spain."  Yet  these  were 
doubtless  honest,  but  were  regarded  by  the  impeaching  power  as  mistaken  and 
pernicious  opinions. 

Even  Judge  Humphreys,  who  was  impeached  before  the  Senate  of  the  United 
States  for  making  a  secession  speech,  may  have  honestly  believed  what  he  said, 

*  Smith  a.  Browi 

tSedgwick  on  Stat.  &  CosBt 

40a;  Pmp&v.  B?-o"*«,  lid..  4S _. 

" 'or  the  public  good,"    Baltlio  loM  clmnEellor  aaid  "*o»5BBrpBre  kU  mttKtionmigklhaBcheai,  it 

I  every  principle  of  morallt;  and  jotice,  he  abould  not  think  thia  luy  ^bltc  aigenc)  au^kl  to  bt 
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ftTi<]  might  have  aupposed  hi^  mottvea  gooci ;  but  thia  consideration  wna  bo  unim- 
portant that  it  was  never  once  mentioned  on  the  trial. 

The  result  is,  that  an  impeachable  high  crime  or  mudemeanor  m  one  i«  iU  nature 
or  coHse^veneeg  aubverxwe  oftomejwtdammfal  or  etaentidf  principle  of  govern- 
meitt  or  highly  prejudicial  to  the  public  interest,  and  thit  may  comitt  of  a 
violation  of  the  Constitution,  of  law,  if  an  ojicial  oath,  or  of  duty,  by  an  act 
committed  or  omitted,  or,  without  Tiolating  a  positive  law,  by  the  abate  of  dis- 
cretionary powers  from,  improper  motives  or  for  an  improper  purpose. 

It  should  be  understood,  however,  that  while  this  is  a  proper  definition,  yet 
it  by  no  means  follows  that  the  power  of  impeachment  is  limited  to  technical 
crimes  or  misdemeanors  only.  It  may  reach  oificera  who,  from  incapacity  or 
other  cause,  are  absolutely  unfit  for  the  performance  of  their  duties,  when  no 
other  remedy  esists,  and  where  the  public  interests  imperatively  demand  it. 

When  no  other  remedy  can  protect  them,  the  interests  of  millions  of  people 
may  not  be  imperilled  from  tender  regard  to  official  tenure,  which  can  only  be 
held  for  their  ruin. 

Mr.  Butler's  speech  occupied  three  hours  in  the  delivery,  with  the  exception 
of  a  recess  often  minutes,  which  wiis  taken  on  the  motion  of  Mr.  Senator  Wil- 
son, when  he  bad  spoken  about  two  hours.     When  he  concluded — ■ 

Mr,  Manager  Bi.\'GIiam.  Mr.  President,  I  am  instructed  by  my  associates  to 
say  that  we  are  ready  to  proceed  with  the  evidence  to  make  good  the  articles  of 
impeachment  exhibited  by  the  House  of  Representatives  against  the  President 
of  the  United  States.     My  associate,  Mr.  Wilson,  will  present  the  testimony. 

Mr.  Johnson.  We  cannot  hear,  Mr,"  Chief  Justice.  I  hope  the  honorable 
manager  will  speak  a  little  louder. 

Mr.  Manager  BiN(iHAM.  I  repeat,  for  the  information  of  the  Senate,  that  the 
managers  oq  the  part  ol^the  House  of  Representatives  are  ready  to  proceed  with 
testimony  to  make  good  the  articles  of  impeachment- exhibited  by  the  House  of 
Eepresentatives  against  the  President  of  the  United  States,  and  that  my  asso- 
ciate, Mr.  Wilson,  will  present  the  testimony. 

The  Chief  Justice.  The  managers  will  proceed  with  the  evidence. 

Mr.  Manager  Wilson.  I  wish  to  statu  nu  behalf  of  the;managers  that,"not- 
witbstandiug  many  of  the  documents  which  we  deem  important  to  be  presented 
in  evidence  have  been  set  out  in  the  exhibits  accompanying,  the  answers,  and 
also  in  some  of  the  answers,  we  still  are  of  opinion  that  it  is  proper  for  us  to 
introduce  the  documents  originally,  by  way  of  guarding  against  any  mishaps 
that  might  arise  from  imperfect  copies  being  set  out  in  tlie  answer  and  in  the 
exhibits. 

I  offer  first,  on  behalf  of  the  managers,  a  certiiied  copy  of  the  oath  of  the 
President  of  the  United  states,  which  I  will  read  : 


the  IJnited  States. 

ANDREW  JQHHSON. 

To  which  is  attached  the  following  certificate  ; 

I.  Salmott  P.  Chase,  Chief  Justice  of  the  Sujiremo  Court  of  the  United  States,  herehy 
cettify  that  on  this  15th  day  of  April,  It«5,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  personally  appeared  Andrew  Johnson,  Vice-President,  upon  whom,  by  the  defttb 
of  Abraham  Lincoln,  law  Presidont,  the  duties  of  the  office  of  President  of  the  United  States 
iiuve  devolved,  and  look  and  subscribed  the  oath  of  office  above  set  forth, 

SALMON  P.  CHASE. 

C.  J.  S.  C.  U.  S. 

The  document  is  certified  under  the  hand  of  the  acting  Secretary  of  State,   , 
and  attested  by  the  seal  of  the  department,  as  follows : 
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United  States  or  AmiOTca,  Department  of  Sta 

To  all  in  loAom  these  prelmU  shall  come,  greeting  -■ 
I  certify  tbat  the  documeDt  hereto  annexed  is  a  correct  cop;  of  the  original  filed  ii 


Done  at  She  city  nf  Washington,  this  19th  day  of  March,  A.  D.  1868,  and  of  the  inde- 
pendence of  the  UBit«d  Stales  of  America  the  uiuety- second. 

F,  W.  SEWARD.     >EAL.] 

I  now  offer  the  nomination  of  Mr.  Stanton  as  Secretary  of  War  by  Presiclent 
Ijncoln.     It  is  aa  follows  : 

In  EsECUTirR  Session,  Senate  op  the  TJnitrd  States, 

January  13,  1862. 
The  following  message  was  received  from  the  President  of  the  United  States,  by  Mr. 
Nicolay,  his  secretary : 
To  the  Senate  of  the  United  States: 

I  nominate  Edwin  M.  Stanton,  of  PennsylvaniB,  to  be  Secretary  of  War,  in  place  of  Simon 
Cameron,  nominated  to  be  minister  to  Rnssla. 

ABRAHAM  LISCOLN. 
Ex ECUTivW Mansion,  January  J3,  16G3, 

I  next  offer  and  will  read  the  action  of  the  Senate,  in  eaecutive  eesaion,  upon 
said  nomination : 

In  Eiecutivb  Session,  Senate  op  the  United  States, 

January  1C>,  JB62. 
It  of  Edwin  M.  Stanton,  of 

And  this  is  certified  by  the  Secretary  of  the  Saaate,  «e  follows  : 
I,  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  States,  do  hereby  certify  that' 
the  foregoing  are  true  extracts  from  the  jonrnat  of  the  Senate.  These  extracts  are  made  and 
cerlifiea  under  the  snthority  of  the  act  approved  Bth  August,  1846,  entitled  "An  act  maliin^ 
copies  of  papers  certified  by  the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Rep- 
resenjatives  legal  eyidence. 

Given  under  my  hand  at  Wafihicgton,  this  Ilth  day  of  March,  1868. 

JOHN  W,  FORNEY, 

Sccrelan/  of  the  Senate. 

I  next  offer  a  copy  of  the  communication  made  to  the  Senate  December  12, 
]  8C7,  by  the  President.  As  this  document  ia  Homewhat  lengthy,  I  will  not  read 
it  unless  desired,  Tt  is  the  message  of  the  President  assigning  his  reasons  for 
the  suspension  of  the  Secretary  of  War. 

Mr.  Stanbeby.  Read  it,  if  you  please. 

Mr.  Manager  WiLSON.  It  is  as  follows  t 
Cammttmealioti  fror 

To  the  Senate  of  the  Unittd  Slates  .■ 

On  the  )2th  of  August  last  I  suspended  Mr.  Stanton  from  the  exercise  of  the  office  of  Sec 
tary  of  War,  and  on  the  same  day  designated  General  Grant  to  act  aa  Secretary  of  War 
tut  interim. 
The  following  are  copies  of  the  Executive  orders : 

"Executive  M.wsion, 

'•  WashingtoB,  August  13,  1867. 
"  Sir  :  By  virtiie  of  the  [jower  and  authority  vested  in  me,  as  President,  by  the  Constitii- 
tioaond  the  laws  of  the  United  States,  you  are  hereby  suspended  from  office  as  Secretary  of 
War,  and  will  cease  to  exercise  any  and  all  functions  pertaining  to  the  same. 

"Ton  will  at  otux  transfer  to  Gieneral  Uiysees  8.  Grant,  who  has  this  day  been  authorized 
.    and  empowered  to  act  as  Secretary  of  War  ud  inlerim,  all  records,  books,  papers,  and  other 
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"Executive  Mansion, 

"  Washittglon.  D.  C,  August  Vi,  186". 
"  Sir  :  Hon.  Edwin  M.  StaiHon  having  been  this  day  suspended  as  Secretary  of  War,  you 
are  hereby  authotiied  and  empowered  (o  act  aa  Secretury  of  War  ad  interim,  and  will  at  once 
enter  upon  thp  discharge  of  the  duties  of  the  ofBce. 

"The  Secretdiy  of  War  baa  been  instructed  to  transfer  to  you  all  the  records,  bokE,  papers, 
and  other  public  property  now  in  bis  custody  and  charge. 
"General  Ulkssbs  S.  Grant,  IVaaUington,  D.  C." 
The  following^  (rommuDication  was  received  trom  Mr.  Stanfon : 

"  War  Department, 

'•  Wttskingtoa  Cits,  August  IS,  JSCT. 

"  Sir  :  Your  note  of  this  date  has  been  received,  informing  me  that  by  virtue  of  the  powers 
and  authority  vested  in  yon  as  President  by  the  Conslitadon  and  laws  of  the  United  States, 
1  am  BiiBpended  from  office  as  Secretary  of  War,  and  will  cease  to  exercise  any  -and  all  func- 
tions pertaining  to  the  same;  and  also  directing  me  at  once  to  transfer  to  General  Ulysses 
8.  Grant,  who  has  this  day  bReo  aalhoriaed  and  empowered  to  act  as  Secretary  of  War  ad 
interim,  all  records,  boohs,  papers,  and  other  public  property  now  iu  my  custody  and  char^ie. 

"  Under  a  sense  of  pablic  duly  I  am  compelled  to  deny  your  riehl,  under  the  Coustitndon 
and  hims  of  the  United  States,  without  the  advipe  and  eonseut  ol  the  Senate,  and  without 
legal  cause  to  suspend  me  from  (he  ofEce  of  Secretary  of  Waj,  or  the  exercise  of  any  or  all 
functions  pertaining  to  the  same,  or  without  such  advice  and  consent  to  compel  uie  to  transfer 
to  any  person  the  records,  faoohs,  papers,  and  public  property  in  my  cusfodj  ss  Secretary. 

"  Uut,  inasmuch  as  the  General  commanding  the  armies  of  the  United  States  has  been 
appomted  ad  inteTim,  and  has  notified  me  that  be  has  accepted  the  appointment,  I  have  no 
alternative  but  to  submit,  under  protest,  to  superior  force. 

"To  theFKESIDEHT." 

The  BUspension  has  not  been  revoked,  and  the  business  of  the  War  Department  is  con- 
ducted by  the  Secretary  ad  interim.  Prior  to  the  date  of  this  suspension  I  liad  come  to  the 
conclusion  that  the  time  had  arrived  when  it  was  proper  Mr.  Stanton  should  retire  from  my 
cabinet.  The  mutual  confidence  and  accord  which  should  exist  in  such  a  relation  bad  ceased. 
J  supposed  that  Mr.  Stanton  was  well  advised  that  his  continuance  in  the  cabinet  was  con- 
trary to  my  wishes,  for  I  had  repeatedly  given  him  so  to  understand  by  every  mode  short  of 
an  express  request  that  he  should  resign.  Having  waited  lull  time  for  the  voluutaiy  action 
of  Mr.  Stanton,  and  seeing  no  manifestation  on  his  part  of  an  intention  to  resign,  1  addressed 
him  the  following  note  on  the  5th  of  August : 

"Sir;  Public  considerations  of  a  high  chataeter  constrain  me  to  say  that  your  resignation 
as  Secretary  of  War  will  be  accepted." 

To  this  note  I  received  the  following  reply  : 

"War  Department, 

'■  Waihinglon,  August  5,  18li7. 
' '  Sir  :  Your  note  of  this  day  has  been  received,  stating  that  public  considerations  of  a  high 
character  constrain  you  to  say  that  my  resignation  as  Secretary  of  War  will  be  accepted. 

"  In  reply,  I  have  the  honor  to  say  that  public  considerations  of  a  high  character,  which 
alone  have  induced  me  to  continue  at  the  head  of  this  department,  constrain  me  not  to  resign 
the  offioB  of  Seoretaiy  of  War  before  the  next  uieetiog  of  Congress. 

"EDWIN  M.  STANTON, 

"Secretarg  of  War," 

This  reply  of  Mr.  Stanton  was  not  merely  a  declination  of  compliance  with  the  request  for 
his  resignation  ;  it  was  a  defiance,  and  souietliiitg  more.  Mr.  Stanton  does  not  content  him- 
self with  assumiug  that  public  considerations  bearing  upon  his  contiuuauce  in  office  form  as 
fully  a  rule  of  action  for  himself  as  for  the  President,  and  that  upon  so  delicate  a  question  as 
the  fitness  of  an  ofiicet  for  continuance  in  his  office,  the  officer  is  as  competent  and  as  impar- 
tial to  decide  as  his  superior,  wbo  is  responsible  for  bis  conduct;  bat  he  goes  further,  and 
plainly  intimates  what  he  means  by  "  public  considerations  ot  a  high  obaracter :"  and  this  is 
nothing  less  than  his  loss  of  confidence  in  his  superior.  He  says  that  thege  public  conslder- 
ationa  Save  "  alone  induced  me  to  continue  at  the  head  of  this  department,"  and  that  they 
"constrain  me  not  to  resign  tJie  office  of  Secretary  of  War  before  the  next  meeting  of  Con- 
gress." 

_  This  language  is  very  significant.  Mr.  Stanton  holds  the  position  unwillingly.  He  con- 
tinues in  otliceonly  under  a  sense  of  high  public  duty.  He  is  ready  to  leave  wben  it  is  safe  to 
leave,  and  as  the  danger  he  apprehends  from  his  removal  then  will  not  exist  when  Congress  is 
heie,  be  is  constrained  to  remain  during  the  interim.  What,  then,  is  that  danger  which  can 
only  be  averted  by  the  presence  of  Mr.  Stanton  or  of  Congress  1     Mr.  Stanlon  does  ii"t  say 
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that  "pnblieeonsideratiODs  of  a  high  character"  coostrain  him  to  hold  on  to  the  office  indefi- 
nitely. He  ioee  not  ssj  that  no  one  other  than  himself  can  at  any  time  be  fonnd  to  take  his 
place  and  perform  its  duties.  On  the  oootrary,  he  eipresses  a  desire  to  leave  (he  office  at 
tbe  earliest  moment  coa«iBt«nC  irith  thoae  high  public  eoDsiilerations.  He  says  in  effect  that 
while  Congress  is  away  he  must  remain,  hot  (hat  when  Congress  is  here  he  can  (ro-  In  other 
words,  he  has  lost  coii6dence  in  the  President.  He  is  unwilling  to  leave  the  War  Depart- 
ment in  hia  hands,  or  in  the  hands  of  any  ooa  the  President  may  appoint  or  designate  (o  per- 
form its  dnties.  if  he  resigns,  the  President  may  appoint  a  Secretary  of  War  that  Mr. 
Stanton  does  not  approve.  Therefore,  be  will  not  resiKn.  But  when  Congress  is  in  session 
the  President  cannot  appoint  a  Secretary  of  War  which  the  Senate  does  not  approve.  Con- 
sequently, when  Congress  meets  Mr.  Stairton  is  ready  to  resign. 

Whatever  cogency  these  "considerations"  may  have  had  npon  Mr.  StantJin,  whatever 
right  he  may  have  had  to  entertain  such  considerations,  whatever  propriety  there  might  be 
i  in  the  eipresaion  of  them  to  others,  one  thing  is  certain:  it  was  official  misconduct,  t     -" 


:e  least  of  it,  to  parade  them  before  his  superior  officer.  Upon  the  receipt  of  (his  eitraordi- 
Dole  I  qnly  delayed  tbe  order  of  suspension  lone  enough  to  make  the  neoessaiy  arrance- 
«  to  fill  the  office.     If  this  were  the  only  cause  for  his  suspension,  it  would  be 


Necessarily  it  must  end  onr  most  important  official  relations,  for  I  caunot  im^ine  a  degre* 
of  effrontery  which  wonld  embolden  the  head  of  a  department  to  take  his  seat  at  tbe  council 
lable  in  the  Executive  Mansion  after  such  an  act.  Nor  can  I  imagine  a  President  so  for- 
getful of  the  proper  respect  and  dignity  which  belong  to  his  office  as  to  submit  io  such  intrn- 
eion.  I  will  not  do  Mr.  Stanton  (he  wrong  to  suppose  that  he  entertained  ar^  idea  of  offering 
to  act  as  one  of  my  constitutional  advisers  after  that  note  was  written.  There  was  an  interval 
of  a  week  between  that  date  and  tbe  order  of  suspension,  daring  which  two  cabinet  meet- 
ings were  held.    Mr.  Stanton  did  not  present  himself  at  either,  nor  was  bo  expected.     On 


the  I2th  bf  August  Mr.  Stanton  was  notified  of  bis  suspension,  and  that  General  Grant  had 
n  authorized  to  take  charge  of  the  department.  In  his  answer  to  this  notification  of  the 
le  date,  Mr.  Stanton  expreasea  himself  as  fallows : 


"Under  a  sense  of  pnblic  duty  I  am  compelled  to  deny  your  right,  under  the  Constitution 
and  laws  of  the  United  StAtes,  without  the  advice  and  consent  of  tbe  Senate,  to  suspend  me 
from  office  as  Secretary  of  War,  or  the  exercise  of  any  or  all  functions  pertaining  to  the 
same,  or  without  auch  advice  and  consent  to  compel  me  to  transfer  to  any  person  the  records, 
books,  papers,  and  public  property  in  my  custody  as  Secretary,  Ijut  inasmuch  as  the 
General  commanding  the  arnties  uf  the  United  States  has  been  appointed  ad  inlerint,  and^as 
notified  me  that  he  has  accepted  the  appointment,  1  have  no  alternative  but  to  submit,  under 
protest^  to  superior  force." 

It  will  not  escape  attention  that  in  his  note  of  August  5  Mr.  Slanton  stated  that  he  had 
been  constrained  to  continue  in  office,  even  before  he  was  requested  to  resign,  by  considera- 
tions of  a  high  ptihiic  character.  In  this  note  of  August  12  a  new  and  different  sense  of 
public  duty  compels  him  to  deny  the  President's  right  to  suspend  him  from  offii^  without 
tbe  consent  of  the  Senate.  This  last  is  the  public  duty  of  resisting  an  act  contrary  to  law, 
and  he  charges  the  President  with  violation  of  tbe  law  in  ordering  his  suspension. 

Mr.  Stanton  refers  generally  to  the  "Constitution  and  laws  of  the  United  Stales,"  and 
says  that  a  sense  of  pnblic  duty  "  under"  these  compels  him  to  deny  the  right  of  the  Presi- 
dent to  suspend  bim  from  office.  As  to  his  aense  of  duty  under  the  Constitution,  that  will 
be  considerod  in  the  aeque).  As  to  his  senae  of  duty  under  "the  laws  of  the  United  States," 
he  certainty  cannot  refer  lo  the  law  which  creates  the  War  Department,  for  (hat  expressly 
coufera  upon  the  President  ilie  unlimited  right  to  r«movB  tbf,  head  of  the  department.  The 
only  other  law  bearing  upon  the  question  is  the  ten are-of- office  act,  passed  by  Congreas  over 
the  presidential  veto  March  2,  1987.  This  ia  the  law  which,  under  a  sense  of  public  dnty, 
Mr.  Stanton  volunteers  to  deifend.  There  is  do  provision  in  this  law  which  compels  any 
officer  coming  within  its  provisions  to  remain  in  office.  It  forbids  removals,  but  not  resigna- 
tions. Mr,  Stanton  was  perfectly  free  to  resign  at  any  moment,  either  upon  his  own  motion 
or  in  compliance  with  a  request  or  an  order.  It  was  a  matter  of  choice  or  of  taste.  There  was 
nothing  compulsory  in  the  nature  of  legal  obligation.  Nor  does  he  put  his  action  upon  that 
imperative  ground.  He  says  he  acts  under  a  "sense  of  publicduly,"  not  of  legal  obliga- 
tion, compelling  him  to  hold  on,  and  leaving  him  no  choice.  The  public  duty  which  is 
upon  him  arises  from  the  respect  which  he  owes  to  the  Constitution  and  the  laws,  violated  in 
his  own  case.  He  Is,  therefore,  compelled  by  this  sense  of  public  duty  to  vindicate  violated 
law  and  to  stand  as  its  champion. 

This  was  not  tbe  first  occasion  in  which  Mr.  Stanton,  in  discharge  of  a  public  duty,  was 
called  upon  to  consider  the  provisions  of  that  law.  That  tenure-of-uffice  law  tjld  not  pass 
without  notice.  Like  other  acts  it  was  sent  to  tbe  President  for  approval.  As  is  my  custom. 
I  E'ibndtted  Its  consideration  to  my  cabinet  for  their  advice  npon  the  question,  whether  I 
should  approve  it  or  not.  It  was  a  grave  question  of  constitutional  law,  in  which  I  wonld 
of  conrae  rely  mo.st  upon  the  opinion  of  the  Attorney  General  and  of  Mr.  Stanton,  who  had 
once  been  Attorney  General.  Every  member  of  my  cabinet  advised  me  that  the  proposed 
llaw  was  unconstitutional.  All  spoke  without  doubt  or  reservation,  but  Mr.  Stanton's  con- 
Idemnation  of  the  law  was  the  most  elaborate  and  emphatic.  He  referred  to  the  constitutional 
provisions,  tbe  debates  in  Congress— especially  to  the  speech  of  Mr.  Buchanan  when  a  sen- 
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ator~to  the  decision  of  the  Supreme  Court,  and  to  the  usaRe  from  the  beginning  of  tlie 
government  through  every  Bucc^asive  adminiatratioo,  all  concurrinj;  to  eBtablish  the  light  of 
removal  as  vested  bj  the  ConstitutiOD  is  the  President.  To  all  these  he  added  the  weight  of 
his  own  deliberate  judi^ent,  and  adviaed  nie  that  it  was  mj  daty  to  defend  the  power  of 
the  Preeideot  from  usurpation  and  to  veto  the  law. 

I  do  not  know  when  a  sense  of  public  duty  is  more  Impefafive  upon  a  bead  of  department 
than  upon  auch  an  occasion  as  thia  He  acts  then  under  the  gravest  obligalions  oflaw  ;  for 
when  he  is  called  upon  by  the  President  for  advice  it  is  the  Conatitntion  that  speaks  to  him. 
All  his  other  duties  are  left  by  the  Constitntion  to  ber^ulated  byatatute;  but  thia  daty  was 
deemed  so  momentous  that  it  is  imposed  by  the  Conatitution  itself.  After  all  this  I  was  not 
prepared  for  the  ground  taken  by  Mr.  Startou  in  his  note  of  August  12.  I  was  not  prepared 
to  find  him  compelled,  by  a  new  and  indefinite  sense  of  public  duty  under  "  the  Constitn- 
tion,"  to  assume  Ihe  vindication  of  a  law  which,  nnder  the  solemn  obligations  of  pnblic 
duty,  imposed  by  the  Constitution  itself,  he  advieed  me  was  a  violation  of  that  Constitution. 
I  make  great  allowance  for  a  change  of  opinion,  but  such  a  chauce  as  this  hardly  falls 
within  the  limita  of  greatest  indulsvoce.  Where  our  opinions  take  the  shape  of  ftdvice  and 
influence  the  action  of  others,  the  utmost  stretch  of  charity  will  scarcely  justify  us  in 
repudiating  them  when  Ibey  come  to  be  applied  to  ourselves. 

But  to  proceed  with  the  narrative.  I  waa  so  much  struck  with  the  full  maitery  of  the 
qnestion  manifested  by  Mr.  SlantoQ,  and  was  at  the  time  so  fully  occupied  with  the  prepa- 
ration of  another  veto  upon  the  pending  reconstruction  act,  that  I  requested  him  to  prepare 
the  veto  upou  thja  lenure-of-office  bill.  Thia  he  decliued  on  the  ground  uf  physical  diaability 
to  undergo,  at  the  time,  the  labor  of  writing,  but  stated  his  readiness  to  furnish  what  lud 
might  be  required  in  the  preparation  of  materials  for  the  paper.  At  the  time  this  sabjpct 
was  hefuro  the  cabinet  it  seemed  to  be  taken  for  granted  that  as  to  thoae  members  of  the 
cabinet  who  bad  been  appointed  by  Mr.  Lincoln  their  tenure  of  office  was  not  tixed  by  the 
provisions  of  the  act.  ,  1  do  not  remember  that  the  point  was  distinctly  decided ;  but  I  well 
recoiled  that  it  was  sjiggested  by  one  member  of  the  cabinet  who  was  appointed  by  Mr. 
Lincoln,  and  that  no  dissent  was  expressed. 

■Whether  the  point  was  well  taken  or  not  did  not  seem  to  me  of  any  eonseouenee,  for  the 
'nnanimous  expression  of  opinion  against  the  constitotionality  and  policy  of  the  act  was  so 
dowded  that  I  felt  no  concern,  so  far  as  the  act  had  reference  to  the  gentlenieu  then  present, 
that  I  would  be  embairae«ed  in  the  future.  The  bill  had  nut  then  become  a  law.  The  lim- 
itation upon  the  power  of  removal  waa  not  yet  imposed,  and  there  was  yet  time  to  make  anr 
changes.  If  any  one  of  these  gentlemen  had  then  said  to  me  that  he  woald  avail  himself 
of  the  provisions  of  that  bill  in  case  it  became  n  law,  I  should  not  have  hesitated  a  moment 
as  to  his  removal.  So  pledge  was  then  expressly  given  or  required.  Bat  there  are  circum- 
stances when  U>  give  an  express  nledge  is  not  necessary,  and  when  to  require  it  is  an  imputa- 
tion of  possible  bad  faith.  I  felt' that  if  these  gentlemen  came  within  the  purviow  of  the  bill 
it  was,  as  to  tliem,  a  dead  letter,  and  tbat  none  of  them  would  ever  take  refuge  under  its 
provisions.  I  now  pass  to  another  subject.  When,  on  the  15th  of  April,  IBIlo,  the  dnties  ofl 
the  presidential  office  devolved  upon  uie,  I  found  a  full  cabinet  of  sev^n  members,  all  of  tbent] 
selected  by  Mr.  Lincoln.  I  made  no  change.  On  the  contrary,  I  shortly  afterward  ratifiedl 
a  change  determined  upon  by  Mr.  Lincoln,  but  not  perfected  at  his  death,  and  admitted  bis 
appointee,  Mr.  Harlan,  in  the  place  of  Mr.  Usher,  who  whs  in  office  at  the  time.  \ 

The  great  duty  of  the  time  weis  to  re-establish  government,  law,  and  order  in  the  insur- 
rectionary States,  Congress  was  then  in  recess,  and  the  sudden  overthrow  of  the  rebellion 
Inquired  speedy  action.  This  grave  subject  had  engaged  the  attention  of  Mr.  Lincoln  in  the 
last  days  of  his  life,  and  the  plan  according  to  which  it  was  to  be  manned  had  been  prepared 
and  waa  ready  for  adoption.  A  leading  leatnre  of  that  plan  was  that  it  should  beoorried  out 
by  the  executive  authority,  for,  so  far  aa  I  have  b*:en  informed,  neither  Mr.  Lincoln  nor  any 
niemher  of  his  cabinet  doubted  bis  authority  to  act  or  proposed  to  call  an  extra  session  of 
Congress  to  do  the  work.  The  first  busineas  transacted  in  cabinet  after  1  became  President 
was  thia  uniiniahed  business  of  my  predecessor.     A  plan  or  scheme  of  recoustrucUoo  was 

f reduced  which  had  been  prepared  for  Mr.  Lincoln  by  Mr.  Stanton,  big  Secretary  of  War. 
t  was  approved,  and,  at  tho  earliest  moment  practicable,  was  applied  in  the  form  of  a  proc- 
lamation to  the  State  of  North  Carolina,  aud  afterward  became  the  basis  of  action  in  turn  for 
the  other  Statea. 

Upon  the  examination  of  Mr.  Stanton  hefore  tho  impeachment  committee  be  was  asked  the 
following  question: 

"  Did  any  one  of  the  cabinet  express  a  doubt  of  the  power  of  the  executive  branch  of  the 
government  to  reorganiie  State  governments  which  had  been  in  rebellion  without  the  aid  sf 
Congress '" 

He  answered : 

•' None  whatever  I  had  myaelf  entertained  no  doubt  of  the  authority  of  the  President  to 
take  measures  for  the  organization  of  the  rebel  States  on  the  plan  proposed  during  the  vaca- 
tion of  Congress,  and  agreed  in  the  plan  specified  in  the  proclamation  in  the  ease  of  North 
Carolina."     . 

There  is,  perhaps,  no  act  of  my  administration  for  which  I  have  been  more  denounced  than 
this.     It  was  not  originated  by  me ;  but  I  shrink  from  no  responsibility  on  tbat  account,  for 
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the  plan  approved  iteelf  to  my  owd  judgment,  and  I  did  not  tenilale  to  carry  it  into  execu- 
tion, Tbiis  fnr.  and  upon  this  vital  policy,  tbere  was  a  perfect  at'cord  between  the  cabinet 
and  Dijsflf,  and  i  saw  do  nec«9Bitj  lor  a  chaGge.  Ag  time  passed  on  tliere  was  developed 
an  nQi'ortunatu  difTerenoe  of  opinion  and  of  poticj  between  Oongreas  and  the  Picaident  upon 
this  aanie  Eubje<:t  and  upon  the  nltlmate  basis  upoa  which  the  reconatiuction  of  tbeae  States 
should  proceed,  especially  npon  the  qnention  of  negro  suffrage.  Upon  this  point  three  mem- 
bers of  the  cabinet  fonnd  themselves  to  be  in  sjmpatbj  with  Congress.  They  remained  oa\j 
long  enough  to  see  that  the  difference  of  policy  could  not  be  reconciled.  They  felt  that  they 
should  remaiu  no  longer,  and  a  high  sense  of  duty  aud  propriety  constrained  them  to  resisii  . 
their  positions.  We  parted  with  mutual  respect  for  the  sincerity  of  each  other  in  opposite 
opinions,  and  mutual  regret  that  the  difference  was  on  points  so  vital  as  to  require  a  severance 
ofofBcial  relations.  This  was  in  the  summer  of  1866.  The  aubserinent  sessions  ot  Congress 
developed  new  complications  when  the  suffrage  bill  for  the  'DisCrict  of  Columbia  and  recon- 
Btructiou  acts  of  March  3  and  March  3:S.  1867,  all  passed  over  the  veto.  It  was  in  cabinet 
consultations  upon  these  bills  that  a  difference  of  opinion  upon  the  most  vital  points  was 
developed*  Upon  these  questions  there  was  perfect  accord  between  all  the  members  of  the 
cabinet  and  myself,  eicept  Mr.  Stanton.  He  stood  alone,  and  the  difference  of  opinion  could 
not  be  reconciled.  That  unity  of  opinion  which  Upon  great  questions  of  public  policy  or 
'  administration  is  so  essential  to  the  Executive  was  gone. 

1  do  not  claim  thut  the  head  of  a  department  should  have  no  other  opinions  than  those  of 
the  President.  He  has  the  same  right,  in  the  eooBCientious  discharge  of  duty,  to  entertain 
and  express  his  own  opinions  as  has  the  President,  What  I  do  claim  is  th^t  the  President 
il  the  lesponsihle  head  of  the  administration,  and  when  ibe  opinions  of  a  bead  of  department 
are  irrecouoilably  opposed  to  those  of  the  President  in  grave  matters  of  policy  and  adminia- 
tration,  there  is  but  one  result  which  can  solve  the  difficulty,  and  that  is  a  severance  of  the 
official  relation.  This,  in  the  past  history  of  the  government,  has  always  been  the  rule ;  and 
it  is  a  wise  one ;  for  such  differences  of  opinion  among  its  members  must  impair  the  efficiency 
_of  any  administration. 

I  have  now  referred  to  the  general  grounds  upon  which  the  withdrnwal  of  Mr.  Stanton 
frODi  niy  administiation  seemed  to  me  to  be  proper  and  necessary  :  but  I  oannot  omit  to  state 
a  special  ground  which,  if  it  stood  alone,  would  vindicate  my  action. 

The  sanguinary  riot  which  occurred  in  the  city  of  New  Orleans  on  the  30th  of  August, 
JH66,  justly  aroused  public  indignation  and  public  inquiry,  not  only  as  to  those  who  vsero 
engaged  in  it.  but  as  to  those  who,  more  or  less  remotely,  might  be  held  to  responsibility  for 
its  occurrence,  I  need  not  remind  the  Senate  of  the  effort  made  to  dx  thnt  responsibility  on 
the  President.  The  charge  was  openly  made,  and  again  and  again  reiterated  through  all  the 
land,  that  the  President  was  warned  in  time  but  refused  to  interfere. 

By  telegrams  from  the  lieutenant  governor  and  attorney  general  of  Louisiana,  dated  the 
STth  and  tWih  of  August,  I  was  advised  that  a  body  of  delegates,  claiming  to  be  a  constitu- 
tional convention,  were  about  to  assemble  in  New  Orleans;  that  the  matter  was  before  the 
grand  jary,  but  tliat  it  would  be  impossible  to  execnte  civil  process  without  a  riot,  and  this 
question  was  asked :  "  Js  the  military  to  interfere  to  prevent  process  of  court  ?"  This  ques- 
tion was  asked  at  a  time  when  the  civil  courts  were  in  the  full  exercise  of  their  authority, 
and  the  ansiver  sent  by  telegraph,  on  tbe  same  28th  August,  was  this : 

"The  military  will  be  expected  to  sustain  and  not  to  interfere  with  the  proceedings  of  the 
courts." 

On  the  same  26th  of  August  the  following  telegram  was  sent  to  Mr.  Stanton  by  Major 
General  Baird,  then  (owing  to  the  abaeneo  of  General  Sheridan)  In  command  of  the  military 
at  New  Orleans: 
"Hon.  Edwin  M,  Stanton,  Secrttaryof  War: 

"A  convention  has  been  called,  with  tbe  sanction  of  Governor  Wells,  to  meet  here  on  Mon- 
day. The  lieutenant  governor  and  city  authorities  think  it  unlawful,  and  propo.se  to  break 
it  up  by  arresting  the  delegates.  I  have  given  no  orders  on  the  subject,  but  have  warned 
the  parties  that  I  could  not  countenance  or  permit  such  action  without  instructions  to  that 
effect  from  the  PrcBideuL     Please  instruct  me  at  once  by  telegraph." 

The  S8th  of  August  was  on  Saturday.  The  next  morning,  the  29th,  this  despatch  was 
received  by  Mr,  Stanton,  at  his  residence  in  this  city.  He  took  no  action  upon  it,  aud  neither 
sent  instructions  to  Oeneral  Baird  himself  nor  presented  it  to  me  for  such  instructions.  On 
the  next  day  (Monday)  the  riot  occurred.  I  never  saw  this  despatch  from  General  Bdrd 
until  some  ten  days  or  two  weeks  after  the  riot,  when,  upon  my  call  lor  all  the  despatches, 
with  a  view  to  tbeir  pnbllcation,  Mr,  Siautou  sent  it  lo  me.  These  facts  all  appear  in  the 
testimony  of  Mr.  Stanton  before  tbe  Judiciary  Committee  in  the  Impeachment  investigation. 
On  the  liuth,  the  day  of  the  riot,  and  after  it  was  suppressed,  Gmeral  Baird  wrote  to  Mr. 
Stanton  a  long  letter,  from  whidi  I  make  the  following  extracts: 

"Sir;  I  have  tbe  honor  to  inform  youthata  very  serious  tiol  occurred  here  tJi-day,  I 
had  not  been  applied  to  by  the  convention  for  protection,  but  the  lieutenant  governor  and  tbe 
mayor  had  freely  consulted  with  me,  and  I  was  so  fully  cuuviuced  that  it  whs  so  strongly 
the  intent  of  the  city  authorities  to  preserve  the  peace,  in  order  to  prevent  military  mterfer- 
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TO(%,  that  I  did  iiot regard  an  outbreak  as  a  thing  to  be  apprehended.  TLe  lieutenant  govpruor 
had  assured  me  that  even  if  a.  writ  of  arrest  was  issued  b;  tbe  court,  the  sheriff  would  not 
attempt  to  serve  it  without  ray  permission,  and  for  to-day  they  designed  to  suspend  it.  1 
enclose  herewith  copies  of  my  correipondsace  witb  the  innyor.  and  of  a  despatch  whicli  the 
lieutenant  governor  claims  to  have  received  tromthe  President.  I  regret  that  noreplv  to  nty 
despatch  to  jou  of  Saturday  has  yet  reached  me.     General  Sberidan  is  still  absent  in  Texas. 

Tbe  despatch  of  General  Baird  of  the  3^th  o^ks  for  immediate  instructions,  and  his  letter 
of  the  30tn.  after  detailing  the  terrible  riot  which  had  just  happened,  endH  with  the  expres- 
sion of  regret  that  the  instructions  which  he  asked  for  were  not  sent.  It  is  not  the  fault  or 
the  error  or  the  omission  of  the  President  that  tbij  military  commander  was  left  withont 
instructions;  but  for  atl  omissions,  for  all  errors,  for  all  failures  to  instruct,  when  instruction 
might  have  averted  this  calamity,  the  President  was  openly  and  presistently  held  responsible. 
Instantly,  without  waiting  for  proof,  the  delinquency  of  the  President  was  held  in  every 
form  of  utterance.  Mr.  Stantonknew  then  that  the  President  was  not  responsible  for  this  delin' 
qneucy.  The  exculpation  was  in  his  power,  but  it  was  not  given  by  him  to  tbe  public,  and 
only  to  the  President  in  obedience  to  a  requisition  for  all  the  despalches. 

No  one  regrets  more  than  myself  that  General  Baird's  request  was  not  brought  to  my 
notice.  It  Is  clear,  from  his  despatch  and  letter,  that  if  the  Secretary  of  War  had  given  him 
proper  instructions  the  riot  which  arose  on  the  assembling  of  the  cenvention  would  have  been 
averted.  There  may  be  those  ready  to  say  that  I  would  have  given  no  instructions,  even  if 
the  despatch  had  reached  me  in  time ;  but  all  must  admit  that  I  ought  to  have  had  the  oppor- 
tunity. 

Tbe  following  is  the  testimony  given  by  Mr.  Sianton  before  the  impeachnient  inresti  gallon 
committee  as  to  the  despatch  : 

"  Q,  Referring  to  the  despatch  of  the  38lh  of  July  by  General  Baird,  1  ask  you  whether 
that  despatch,  on  its  receipt,  was  communicated  ? 

"A.  I  received  ijiat  despatch  on  Sunday  forenoon:  I  examined  itcarefnlly  and  considered 
the  question  presented ;  I  did  not  see  that  I  could  give  any  instructions  different  from  the 
line  of  action  which  General  Baird  proposed,  and  made  no  answer  to  tbe  despatch. 

"Q.  I  see  it  slated  that  this  was  received  at  ten  o'clock  and  twenty  minutes  p.m.  Was 
that  the  hour  at  which  it  was  received  by  jou  r    ■ 

"A.  That  is  the  date  of  its  reception  in  the  Ifilegraph  oiBce  Saturday  night.  I  received  it 
on  Sunday  forenoon,  at  my  residence ;  a  copy  of  tbe  despatch  was  furnished  to  the  President 
several  days  afterward,  along  vrithalltheotherdespatches  and  communications  on  tbatsubject, 
butit  was  not  furnished  by  me  before  that  time;  I  suppose  it  may  have  been  tenor  fifteen 
days  afterward. 

"Q.  The  President  himself  being  in  correspondence  with  those  parties  upon  the  same  sub- 
ject, would  it  not  have  been  proper  to  have  advised  bim  of  the  reception  of  that  despatch  7 

"  A.  I  know  uotliing  about  bis  correspondence,  and  know  nothing  about  any  correspond- 
encB  except  Ihiaone  despatch.  We  had  intelligence  of  the  riot  on  Thursday  morning.  The 
riot  had  taken  place  on  Monday." 

It  is  a  difficQlt  matter  to  define  all  the  relations  which  exist  between  the  heads  of  depart- 
ments and  tlie  President.  The  legal  relations  are  well  enough  defined.  The  Constitution 
places  these  officers  in  the  reladon  of  his  advisers  when  he  calls  upon  them  for  advice.  Tbe 
acts  of  Congress  go  further.  Take,  for  example,  the  act  of  1789,  creating  the  War  Depart- 
ment.    It  provides  that— 

"  There  shall  be  a  principal  officer  therein,  to  he  called  the  Secretary  for  the  Department/ 
of  War,  who  sliall  perform  and  execute  such  duties  as  shall,  from  time  to  time,  be  enjoined// 
on  or  trlialed  to  him  by  the  President  of  tbe  United  States  ;"  and  furthermore,  "  the  said' 
principal  oliicer  shall  conduct  the  business  of  the  said  department  in  sui-b  manner  as  the 
Preiident  of  the  United  States  shall,  from  time  to  time,  order  and  instruct." 

Provision  is  also  made  for  the  appointment  of  an  inferior  officer  by  the  head  of  the  depart- 
ment, to  be  called  the  chief  clerk,  "  who,  whenever  said  principal  officer  shall  be  removed 
from  ofiioe  by  the  Piesident  of  the  United  States,"  shall  have  the  charge  and  custody  of  the 
books,  records,  and  papers  of  the  department. 

The  le(5ai  relation  is  analogous  to  that  of  principal  agent.  It  is  the  President  upon  whom 
tbe  Constitution  devolves,  aa  head  of  the  executive  department,  the  duty  to  see  that  the  laws 
are  faithfully  executed  ;  but  ai  he  cannot  execute  them  in  person  he  is  allowed  to  select  his 
agents,  and  is  made  responsible  for  their  acts  within  just  limits.  So  complete  is  this  pre-i 
sumed  delegation  of  authority  in  the  relation  of  a  iiead  of  department  to  the  President  that  I 
the  Supreme  Court  of  the  United  States  have  decided  that  an  order  made  by  a  head  of( 
department  is  presumed  to  be  made  by  the  President  himself. 

The  principal,  npon  whom  such  responsibility  isplaced  fortheacts  of  asubor.dinate,  onghtl 
to  be  left  OS  free  as  possible  in  the  matter  of  selection  and  of  dismissal.  To  hold  Mm  to  i- 
responsibility  for  an  officer  beyond  his  control ;  to  leave  tbe  question  of  the  fitness  of  such  J 
an  agent  to  be  decided  for  him  and  not  by  bim ;  to  allow  such  a  subordinate,  when  the  Pres- 
ident, moved  hy  "  public  eonsideratioua  of  a  high  character,"  requests  his  resignation,  lo  I 
assume  for  himself  an  equal  right  lo  act  upon  his  own  views  of  "public  conHiderationB," 
and  to  make  his  own  conclusions  paramount  to  those  of  the  Presidtut—to  allow  all  tbia  is  to 
rsverse  the  just  order  of^dministration,  and  to  place  the  subordinate  above  the  superior. 
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There  are,  however,  other  relations  between  the  President  and  b  head  of  departmeot 
bejond  these  defined  legal  relations  which  necessarily  attend  them,  tbovigh  not  eapresfled. 
Chief  among  these  is  mutual  confidence.  This  relation  is  so  delicate  that  it  ie  sometimes 
hard  Ui  say  when  or  how  it  ceases.  A  siQgle  flagrant  act  may  eud  it  at  once,  and  then  there 
ia  no  di£Bcaltj.  But  confidence  may  be  .iust  as  effectually  deetroyed  by  a  series  of  causes  too 
subtle  for  demonstration,  Ab  it  is  a  plant  of  slow  growth,  bo,  too,  it  may  be  slow  io  decay. 
Such  has  been  the  proCBSs  here.  I  will  not  pretend  to  say  what  aela  or  omissions  have 
broken  up  this  relation.  They  are  hardly  susceptible  of  statement,  and  Htilt  less  of  formal 
proof.  Hevertlieless,  no  one  can  read  the  correspondence  of  the  5th  of  August  without  being 
convinced  that  this  relation  was  effectually  gone,  oo  both  sides,  and  that,  wbilethe  President 
was  unwilling  t«  allow  Mr.  Stanton  to  remain  in  his  administration,  Mr.  Stanton  was 
equally  nnwilliug  to  allow  the  President  to  carry  on  his  administration  without  hia  presence 
In  the  threat  debate  which  took  place  in  the  House  of  Eepiesentatives  in  ITSO,  on  the  tirst 
organization  of  the  principal  departments,  Mr.  Madison  spoke  as  follows : 

"  It  is  evidentlj  the  intention  of  the  Conslitntion  that  the  First  Magistrate  ahould  he 
responaible  for  the  executive  department.  So  far,  tberefoie,  aa  we  do  not  make  the  ofticers 
who  are  to  aid  him  in  the  duties  of  that  department  responsible  to  him,  he  is  not  responsible 
to  the  country.  Again,  is  there  no  danger  that  an  officer,  when  be  is  appointed  by  the  con 
currcnce  of  the  Senate,  and  his  friends  in  that  body,  may  choose  rather  to  risk  hia  eatabliah- 
meut  on  the  favor  of  that  branch  than  rest  it  upon  the  discharge  of  his  dutiea  to  the  satiafac-  ' 
tion  of  the  executive  branch,  which  ia  constitutionally  authorized  to  inspect  and  control  his 
conduct  1  And  if  it  should  happen  that  the  oEGcors  connect  themselves  with  the  Senate,  they 
may  mutually  support  each  other,  and  for  want  of  efficacy  reduce  the  power  of  the  President 
to  a  more  vapor,  in  wMch  case  his  rerponsibility  would  be  annihilated,  and  the  expectation 
of  it  is  unjust.  The  high  executive  ofQcers  joined  in  cabal  with  the  Senate  would  lay  the 
foundation  of  discord,  and  end  in  an  assumption  of  the  executive  power,  only  to  he  removed 
by  a  revolution  of  the  government." 

Mr.  Sedgwick,  in  the  same  debate,  referring  to  the  propog 
should  only  be  removed  or  suspended  by  the  concurrence  of  the  Senate,  i 

"  liut  if  proof  be  necessary,  what  is  then  the  consequence  I  Why.  in  nine  cases  out  oi 
ten,  where  the  cose  is  very  clear  to  the  mind  of  the  President  that  the  mnu  ought  to  be 
removed,  the  effect  cannot  be  produced  because  it  is  absolutely  inipossible  to  produce  the 
necessary  evidence.  Are  the  tienale  t«  proceed  without  evideuoel  Some  gentlemen  con- 
lend  not.  Then  the  object  will  be  lost.  Shall  a  man,  under  these  clrcumntances.  be  saddled 
upon  the  President  who  bas  been  appointed  for  no  other  purpose  but  to  aid  the  President  in 
performing  certain  duties  J  Shall  he  be  continued,  I  ask  again,  ajrainat  the  will  of  the  Pres- 
ident! If  he  is,  where  is  the  responsibility  I  Are  you  to  look  for  it  in  the  President,  who 
has  no  control  over  the  office,  no  power  to  remove  him  if  he  acts  unfeelingly  orunfaithfnlly  1 
Witbout  you  make  him  responsible  you  weaken  and  destroy  the  strength  and  beauty  of  your 
system.  What  is  to  be  done  in  cases  which  can  only  be  known  from  a  long  acquaintance 
with  the  conduct  of  an  officer  T" 

I  had  indulged  the  hope  that  upon  the  assembling  of  Congress  Mr.  Stanton  would  have 
ended  this  unpleasant  complication,  according  to  the  intimation  given  in  his  note  of  August 
]3.  The  duty  which  1  have  felt  myself  called  upon  to  perform  was  by  no  means  agreeable  ; 
but  I  fee!  that  I  am  not  responsible  foi'  the  controversy  or  for  the  consequences. 

Unpleasant  as  this  ncce-^sary  change  in  my  cabinet  has  been  to  me,  upon  personal  consid- 
erations, I  have  the  consolation  to  be  assured  that,  so  far  as  tbepubiicinterestsare  involved, 
for  regret.     Salutary  reforms  have  been  introduced  by  the  Seoretarr  oif 
...        .  ,         ,  ^    .,       .,..,.      f  ......... ....  ^fj^g 


interim,  and  great  reduction  of  expenses  have  been  effected  under  hi 
War  Department,  to  the  saving  of  millions  to  the  treasury. 

ANDREW  JOHNSON. 
WA9H1H6TON,  December  12.  1867. 

Before  the  reading  waa  completed — 

Mr.  Sherma\.  If  the  manager  will  paaee  now,  I  desire  to  submit  a  motion 
to  adjdum,  that  tlie  Senate  may  traneact  some  business  of  a  legislative  character. 

Mr.  Sumner,  I  willcuggeet  to  my  friend  that  the  reading  of  this  document 
w&B  called  for,  and  it  has  not  yet  been  finiahed. 

Mr.  JiiHiMSON,  .We  can  consider  it  ap  read  through, 

Mr.  SMBRMA^,  I  understand  that  the  counsel  are  willing  to  waive  the  further 
reading. 

Mr.  Sta\bery.  As  far  as  we  are  concerned,  we  will  diapenee  with  its  fur- 
ther readiug  if  it  is  to  be  cotisidercd  in  evidence. 

Mr.  Manager  WiLSniv.  Then  I  will  simply  read  the  certificate. 

Mr.  Stambehy.  That  ia  unnecesaary.     We  agree  to  it. 

Mr.  Sherman.  I  move  that  the  Senate,  sitting  as  a  cflurt  of  impeachment, 
adjourn  until  to-morrow  at  the  u^ual  hour. 
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Mv.  StiMNBR.  I  would  surest  10  o'clock. 

Mr.  Sherman.  THb  hour  is  fixed  by  the  rule. 

The  Chief  Justice.  The  hoar  of  meeting  is  fixed  by  the  rule,  and  the 
motion  of  the  senator  from  MaBsachuaetts  ia  not  in  order.  The  senator  from 
Ohio  moves  to  adjdurn  until  to  morrow  at  half-past  12  o'clock. 

Several  Sbnatiirs.  No;   12  o'clock;  the  rule  fiiea  12. 

The  Chief  Justice.  The  senator  from  Ohio  movea  an  adjournment  until 
to-morrow  at  12  o'clock. 

The  question  being  put,  the  motion  was  agreed  to ;  and  the  Chief  Justice 
declared  the  Senate,  sitting  as  a  court  of  impeachment,  adjourned  until  to-morrow 
at  12  o'clock. 


TuBSDAV,  March  31,  1868. 

At  five  minutes  past  12  o'clock  p.  m.  the  Chief  Justice  of  the  United  States 
enteied  the  Senate  chamber  and  took  the  chair. 

The  Chief  Justice,  The  Sei^eaat-at-arma  will  open  the  court  by  procla- 
mation. 

The  Sergbant-at-arms.  Hear  ye,  hear  ye,  hear  ye :  All  persons  are  com- 
manded to  keep  silent  while  Che  Senate  of  Che  United  States  is  siLtiug  for  the 
trial  of  the  articles  of  impeachment  exhibited  by  the  House  of  Representatives 
against  Andrew  Johnson,  Pi-esident  of  the  United  States. 

The  Chief  Justice.  The  Secretary  will  notify  the  House  of  Representatives. 

The  President's  counsel,  Messrs.  Stanbery,  Curtis,  Evarts,  Nelson,  and 
Groesbeck,  entered  the  chamber  and  took  the  seats  assigned  to  them. 

At  13  o'clock  and  seven  minotes  p.  m.  the  Sergeant -at- anns  announced  the 
presence  of  the  managers  of  the  impeachment  on  the  part  of  the  House  of  Rep- 
resentatives, and  they  were  conducted  to  the  seats  assigned  to  them. 

Immediately  after,  the  presence  of  the  members  of  the  Honse  of  Representa- 
tives was  announced,  and  the  members  of  \he  Committee  of  the  Whole  House, 
headed  by  Mr.  E.  B.  Washburne,  of  Illitjois,  the  chairman  of  that  committee, 
and  accompanied  by  the  Speaker  and  Clerk  of  the  House  of  Representatives, 
entered  the  Senate  chamber  and  look  the  seats  prepared  for  them. 

The  Chief  Justice.  Gentlemen  managers  on  the  part  of  the  House  of  Rep- 
resentatives, you  will  proceed  with  your  evideuee  in  support  of  the  articles  of 
impeachment.     Senators  will  please  to  give  their  attention. 

Mr.  Manager  Wilson.  Mr.  President  and  senators,  in  continuation  of  the 
documentary  evidence,  I  now  offer  the  resolution  passed  by  the  Senate  in  ex«c- 
ntive  session  in  response  to  the  message  of  the  President  notifying  the  Senate 
of  the  suspension  of  Hon.  Edwin  M.  Stautou  as  Secretary  of  War,  as  follows : 

In  ExBcuTtVB  SESsros,  Senate  of  the  United  States, 

JanunTji  13,  ]8fi3. 
Resattfd.  Tliat  havinn:  oonsiderea  the  evidence  aed  reasons  given  by  the  pE^sident  in  bis 
report  of  the  12th  Docomber,  1867,  for  tlie  suspension  froLn  the  office  of  Socretury  of  War  of 
Edwin  M.  Stanlon,  the  Senate  do  not  concur  in  such  suspension. 
And  following  order: 

I.-i  Executive  Session,  Senate  of  the  United  States, 

January  13,  1868. 
Ordered,  Thut  the  Secretary  forthwith  communicate  an  official  and  anthentiuatsd  copy  ol 
the  n?solutinn  of  the  SenntH  non-concurring  in  Iheeuspension  of  Edwin  M.  Stuutim  as  Secre- 
tary of  War,  thia  day  adopted,  to  the  President  of  the  United  States,  to  the  said  Edwin  M. 
Stanton,  and  also  to  the  said  U.  S.  Qmnt,  the  Secretary  of  War  ad  inUriia. 
And  certified  as  follows  t 

I.  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  Slates,  do  hereby  cerlify  that  the 
foregoing  are  true  extracts  from  the  journal  of  the  Senate. 
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These  enlracte  are  maSa  and  certified  under  the  Bvithority  of  the  act  approved  8th  Aoftosl, 
1846,  entitled  "  An  act  muking  copies  of  papers  certified  by  the  Secretary  of  the  Senate  and 
th«  Clerk  of  the  Hohsh  of  RepreeentatiTes  lea»l  evidence." 

Given  under  my  hand,  at  Washington,  this  llth  day  of  March,  186^. 

[SEAL  ]  J.  W.  FORNEY, 

Seerelary  of  the  Senate. 

I  nest  produce  and  offer  as  evidence  the  following  extract  from  the  journal 
of  the  Senate : 

In  Executive  Session,  Senate  of  the  UNrrep  States, 

Ffbruary  21,  1868. 
The  following  meBBage  was  received  from  the  President  of  the  United  States,  by  Mr, 
Moore,  bis  secretary  ;• 

WasHINOTON,  D.  C,  Ftbraanj  91,  1868. 
To  the  Senate  of  ike  United  Slates  : 

On  the  laihdtty  of  AuguKt,  1867,  by  virtue  of  the  power  and  authority  vhb ted  in  the  Presi- 
dent by  the  Coiistitiition  and  laws  of  the  United  Stales,  I  guspeiided  Edwin  M.  Stanton  from 
the  office  of  Secretaiy  of  War.  In  further  exercise  of  tbe  power  and  authority  so  vested  in 
the  President,  1  have  this  day  removed  Mr.  Slanton  from  the  office,  and  designated  the  Adju- 
tant General  of  tlie  army  aa  Secretary  of  War  ad  interim. 

Copies  of  the  communications  upon  this  subject,  addrcsned  to  Mr,  Slanton  and  the  Adju- 
tant General,  are  herewith  transmitted  for  the  information  of  the  Senate. 

ANDREW  JOHNSON. 
The  copies  attached  are  as  follows  ;  ' 

Executive  Mansion,  Wasiiingtoh,  D.  C, 
y  FehToary  21,  1868. 

Si» :  By  virtue  of  the  power  and  authority  vested  in  me  as  President  by  tbe  Constitution 
and  laws  of  the  United  States,  you  are  hereby  removed  from  office  as  Secretary  for  the 
Department  of  War,  and  your  functions  as  such  will  terminate  upon  the  receipt  of  this  com- 

Ybu  will  transfer  lo  Brevet  Major  General  Lorenzo  Thomas,   Adjutant  General  of  the 
army,  who  has  this  day  be«n  authorized  and  empowered  to  act  as  Secretary  of  War  ad 
interim,  all  records,  books,  papers,  and  other  property  now  in  your  custody  and  charge. 
Respectfully  yours, 
—  ,  ANDREW  .lOHNSON. 

Hon. 'Edwin  M.  Stanton,  Washington,  D.  C. 

ExflcUTivB  Mansion,  Washington,  D.  C, 

Febriiary'2i,  1868. 
Sir  :  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  from  the  office  as  Secretary 
^or  the  Department  of  War.  you  are  hereby  authorized  and  empowered  fo  act  as^ecretary 
of  War  ad  interim,  and  will  immediately  enter  upon  the  discharge  of  the  duties  pertaining  to 
that  office- 
Mr.  Stanton  has  been  inslnicted  to  transfer  to  jou  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  custody  and  uharge. 
Respectfnilv  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  LORENZO  Thomas, 

Adjatant  General  United  States  Army,  Ifasiitytan,  D.  C. 
To  these  papers  is  appended  this  certificate  : 

I,  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  States,  do  hereby  certify  that 
the  foregoing  is  an  e^itract  from  the  journal  of  the  Senate. 

This  extract  is  made  and  certified  under  the  authority  of  tho  act  approved  August  8,  1846, 
entitled  '■  An  act  making  copies  of  papers  certified  by  the  Secretary  of  the  Senate  and  tbe 
Clerk  of  the  House  of  Representatives  legal  evidence." 
Given  under  my  hand  at  Washington  this  1  Ith  of  March,  1868. 
tsKAL.]  J.  W.  FORNEY, 

SecrttttTij  of  the  Senate. 

I  now  offer  an  extract  from  the  jonrnal  of  the  Senate,  showing  the  action 
taken  by  the  Senate  on  the  message  notifying  that  body  of  the  removal  of  the 
Secretary  of  War  and  the  appointment  of  a  Secretary  of  War  ad  interiTn  : 
In  Executive  Session,  Senate  O'  the  United  States, 

February  ^\,l^^. 
Whereas  the  Senate  have  received  and  considered  the  coaninnicatlon  of  the  President 
stating  that  he  had  removed  Edwin  M.  Stanton,  Secretary  of  War,  and  had  desi 
Adjutant  General  of  the  army  to  act  aiS  Secretary  of  War  ad  iaterim :  Therefore, 


y  Google 


IMPEACHMENT   OF   THE    PRESIDENT.  157 

Resoleed  by  the  Senate  of  tlit  i'niled  Statu,  That  nudar  the  Constitution  and  lawB  of  Ike 
United  Slat«8  the  Prefident  baa  no  power  Wi  remeve  (he  Secretary  of  War  and  to  designalo 
any  oilier  officer  to  perform  the  duties  of  that  office  ad  inttrim. 

In  Executive  Session,  Senate  op  the  Usiteh  States, 

Ftliruarfi  HI,  1668. 
Itesolved,  That  the  Secretary  of  the  Senate  is  hereby  directed  to  communicate  copies  of 
tlie  fori'goiiig:  resolution  lo  the  President  of  the  United  States,  to  the  Secretary  of  War,  and 
to  the  Adjutant  General  of  the  army  of  the  United  StatcH. 

To  these  papers  thia  certificate  is  attached : 

I,  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  States,  do  hereby  certify  that 
the  foregoing  are  true  extracts  tram  the  journal  of  the  Senate. 

These  extracts  arc  made  and  certified  under  the  authority  of  the  act  approved  6th  Au^st, 
1846,  entitled  "An  act  making  copies  of  papers  certified  by  the  Secretary  of  the  Senate  and 
the  Clerk  of  the  House  of  Eepresentatlves  legal  evidence." 

Given  under  my  hand  at  Washington,  this  tlth  day  of  March,  1868, 

[8EAL.]  J.  W.  FORNEY, 

SecranTS  of  the  Senate. 

I  now  offer  an  authentkated  copy  of  tlie  commission  of  Edwin  M.  Stanton  as 
Secretary  of  War,  and  will  here  state  that  tiiis  is  the  only  commisBion  under 
which  we  claim  that  he  has  acted  as  Secretary,  of  War  : 

Abraham  Lincoln,   Prendent  of  llie   Vnilcd  Stales  of  America,  (D   all   ako   shall  see   these 
present),  greeting  .' 

Know  ye,  that  reposing  apecini  trust  and  confidence  in  the  patriotism,  integrity,  and 
abilities  of  Edwin  M.  Stanton,  I  have  nomiDotcd,  and  hy  and  with  the  advice  and  consent  of 
the  Senate,  do  appoint  him  to  be  Secretary  of  War  of  the  United  Slat*a,  and  do  anthoriiw 
and  empower  him  (o  execute  and  fulfil  the  daties  of  that  office  according  to  law,  and  to  hold 
the  said  office  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of  right  apper- 
taining unto  him,  the  said  Edwin  M.  Stanton,  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent  and  liie  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  15th  day  of  January,  in  the  year  of 
our  Lord  1^2,  and  of  the  independeace  of  the  United  States  ol  America  tho  eighty-sixth. 

LaEAi..]  AliKAHAM  LINCOLN. 

By  the  President! 

WILLIAM  K.  SEWARD. 
)  Secretary  of  Slatt. 


To  alt  I 
I  r^r 


ify  that  the  document  hereunto  annexed  is  a  (rue  copy  from  the  records  of  this 


In  testimony  whpreof,  I,  William  H.  Seward,  Secretary  of  Stale  of  the  United  States,  have 
hereunto  subscribed  my  name  and  caused  tho  seal  of  the  Department  of  Static  to  be  aiSxed. 

Done  at  the  city  of  Waahington  this  aist  day  of  March,  A,D,  IBM,  and  of  the  independ- 
ence of  the  United  Stales  of  America  the  ninety-second. 

[SEAL.]  WILLIAM  H.  8BWAKD. 

Mr.  Manager  Butler.  Mr.  President,  will  the  Senate  allow  me  to  call  in  a 
witness,  William  J.  McDonald,  of  Washington  t  Mr.  Sergeant-at-arms,  is  he 
in  attendance  t  I  do  not  know  but  that  the  managera  will  have  to  ask  that  the 
witnesses  be  allowed  to  come  on  tlie  floor  of  the  Senate,  b;.'cau3e  there  will 
otherwise  be  some  delay  in  ualling  them.  I  believe  the  Sergeant -at- arms  has 
given  them  a  room. 

The  Chief  Justice.  Unless  the  Senate  otherwise  orders,  the  witnesses 
will  remain  in  their  room  until  they  are  called. 

Mr.  Manager  Butlbr.  I  only  spoke  of  the  delay. 

The  Chief  Jl'sttcb.  Mr.  McDonald  is  present.  The  witness  will  stand  oa 
the  left  of  the  Chair  when  examined. 

Mr.  Manager  Butler.  I  move  that  this  witness  be  sworn. 
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The  Secretary  of  the  Senate  administered  the  following  oath  to  Mr,  McDonald, 
and  to  each  of  the  other  witnesses  as  aworn : 

"  You  do  swear  that  the  evidence  you  eliall  give  io  (he  c 
Unil«d  States  and  Andrew  JoIibbod  shall  be  the  truth,  the 
tratb;  so  help  jou  God." 

William  J.  McD.oivald,  being  sworn,  was  esamined  as  follows: 

By  Mr,  Manager  Butler  : 

Question.  State  your  name  and  office. 
Answer.  William  J.  McDonald,  chief  clerk  of  the  Senate. 
Q.  Will  you  look  at  that  paper  [exhibiting  a  paper]  and  read  the  certificate 
that  appears  to  be  signed  by  your  namel 
A.  It  is  as  follows: 

Oppice  Secretary  Senate  United  States, 

WashiHglon,  Ftbraarg  S7,  1868. 
An  ntlesfed  copy  of  the  foreeoing  reaolutjon  was  left  by  me  at  the  office  of  the  President 
of  the  United  8tat«s  in  the  Eiecutive  MansioD,  he  not  being  present,  about  nine  o'clock 
p.  m.,  on  the  13th  of  Januarj,  1868. 

w.  J.  Mcdonald,  ■ 

Chief  Clerk  Senate  Cnittd  Slates. 

I       Q.  Is  that  certificate  a  correct  one  of  the  acts  done  ? 
A.  That  is  a  correct  certificate  of  the  acts  done. 
Q.  And  the  paper  was  left  in  accordance,  as  that  certificate  states  ? 
A.  Yes.  sir. 

Mr.  Manager  Bl'tler.  I  have  nothing  further  to  aak  the  witness. 
The  Chief  Justice.  Are  theie  any  questions  to  be  put  on  the  part  of  the 
accused? 

Mr.  STANeBBY  and  Mr.  Curtis.  No,.sir, 

Mr.  Manager  Butler.  I  will  ask  Mr.  McDonald  to  take  the  stand  again. 
Q.  Will  you  read  that  certificate  [handing  a  paper  to  the  wituess.) 
A.  It  is— 

Office  Secretary  Senate  UNrrF.n  States, 

Waahingtmt,  February  -SI,  1«)8. 
An  atiested  copy  of  the  foregoing  resolution  was  delivered  h^  me  Jnto  the  handa  of  the 
Pre.'iident  of  the  United  States  at  tiis  office  in  the  Eieoutive  Mansion  anout  ten  o'clock  p.  m. 
on  the  2l6t  of  February,  1S68. 

W.  J.  Mi^DONALD, 
Chief  Clerk  SenaU  United  Stales. 

Q.  Do  you  make  the  same  statement  as  regards  thia  service? 
A.  Yes,  sir;  the  same  statement  in  regard  to  that, 
Mr,  Manager  Butler.  We  have  nothing  further  to  ask. 
Mr.  Stanberv.  Nothing  on  our  part. 

Mr.  Manager  WiLSON.  The  resolution  to  which  the  first  certificate  of  Mr. 
McDonald  refers  is ; 

,  In  Executive  Session,  Senate  op  the  United  States, 

Januars  13,  1868. 
ReielTed,  Thut,  baving  considered  the  evidence  and  reasons  given  by  the  President  in  his 
report  of  the  ISth  of  December.  1867,  for  the  suspension  from  the  office  of  Secretary  of  War 
of  Edwin  M.  Stanton,  the  Senate  do  not  concur  in  such  suspension. 
Attested : 

J.  W.  TOR'NEY,  SccTclarn. 

The  resolution  as  to  the  service  of  which  the  other  certificate  relates : 
In  Executive  SesstoN,  Senate  of  the  United  States, 

Febrtmry  21,  ie«H. 
Whereas  the  Senate  have  received  and  considered  the  communication  of  the  Presidant 
stating  that  he  has  removed  Edwin  M.  Stanton,  Secretary  of  War,  and  designnated  the  Adju- 
tant General  of  the  army  to  act  as  Secretary  of  War  ad  intertHi :  Therefore, 
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any  ofher  officer  to  peiform  the  duties  of  that  office  ad  ii. 
Attest : 

J.  W.  FORNEY,  SecTttars- 

Mr.  Manager  Bu  I'LErt.  We  now  call  J.  W.  Jones  as  a  witness, 

J,  W,  Jo^'ES  Bworn  and  examined. 
By  Mr.  Manager  Butlbr  : 

Q.  Please  state  your  name  and  positioQ  ? 

A.  J.  W.  Jonee,  keuper  of  the  stationery. 

Q.  An  officer  of  the  Senate  ? 

A.  Yes,  sir. 

Q.  Do  yoH  know  Major  General  Lorenzo  Thomits,  of  the  Uailed  Statea 
army.  Adjutant  trenerali 

A.  I  do,  sir. 

Q.  How  long  have  you  known  him  ? 

A.  I  have  known  him  ahont  six  or  seven  years. 

Q.  Were  you  employed  by  the  Secretary  of  the  Senate  to  serre  a  notice  of 
the  proceedings  of  the  Senate  upon  him  f 

A.  I  was. 

Q.  Looking  at  that  memorandum,  [handing  a  paper  to  tlie  witness,]  what  day 
did  you  attempt  to  make  the  service  1 

A.  The  Slat  of  February. 

Q.  What  year  J 

A.  The  present  year. 

Q.  Where  did  you  find  him? 

A.  I  found  him  at  Marini's  Hall,  at  a  masquerade  ball. 

Q.  Was  he  masked  '; 

A.  He  was. 

Q.  How  did  you  know  it  was  him  t 

A.  I  saw  his  shoulder-straps,  and  I  asked  him  to  unmask. 

ti.  Didheaodol 

A.  He  did,  sir. 

Q.  After  ascertaining  it  was  him,  what  did  jfou  do  ? 

A.  I  handed  him  the  resolution  of  the  Senate. 

Q,  About  what  time  of  the  day  or  night  I 

A.  About  11  o'clock  at  night. 

Q.  Did  you  make  the  service  then  % 

A.  I  did. 

Q.  Have  you  certified  tlie  fact  on  that  paper  ? 

A.  Yesi  sir.  . 

Q.  Is  that  certificate  true  ? 

A.  It  is. 

Q.   Will  you  read  it.? 

A.  Attached  to  this  copy  of  the  resolution  is  my  certificate,  in  these  words : 

An  ftllested  copy  of  the  foregoing  resolution  was  placed  in  my  hands  by  the  Secretary  of 
the  Seriate  to  be  delivered  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  GeueraJ  of 
the  United  States  army,  and  the  a ame  maa  by  medolivered  into  tliehanda  of  QeiioralTlioniaa 
about  the  hour  of  11  o'clock  p.  m.  on  the  31st  flay  of  February. 

J.  W.  JOHES 
Q.  Is  that  certificate  true  ? 
A.  It  is,  sir. 
No  cross-examination. 
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Mr.  Manager  Wilson.  The  document  tbiia  served  is  as  follows: 

In  Executive  Session,  Senate  of  the  Unitbo  States, 

Ftbraary^l,  181)3, 
WlicFess  the  Seirnte  have  rcceivetl  and  considerecl  the  eommuniention  of  the  Presideat, 


Btating:  that  he  hari  removed  Edwin  M.  Stanton,  Seerotair  of  War,  and  desigiiBted  the 
AdjutBnt  GPneriv!  pf  the  army  to  act  as  Secrelary  of  War  ea  interim  :  Therefore, 

Rtitlved  by  tkr  Senate  of  Ikr  United  Slates,  That,  undT  the  Constitution  aud  laws  of  the 
United  Slates,  tlie  President  has  no  power  to  remove  the  Secretary  of  War  and  designate 
aijv  other  aEKi^r  to  perfurqj  the  du  jes  of  that  office  ad  inlertni. 
■      Attest:  J.  W.  FORNEY,  Secretary. 

Mr,  Manager  But  LEH,  I  desire  to  call  C.  E.  Creecy,  of  the  Treaaiiiy  Depart- 
ment. 

Charles  E.  C«eecv  eworn  and  examined. 
By  Mr.  Manager  Butleu  : 

Q.  "What  is  your  fuli  name,  and  wlint  is  your  ofBcial  position,  if  any  t 

A.  Chsrles  Eaton  Creecy.  I  am  clerk  in  charge  of  tlie  appuinlmenta  in  the 
Treasury  Department. 

Q.  Will  you  look  at  the  bundle  of  papera  you  have  brought,  in  obedience  to 
our  eubpcena.  and  give  me  the  form  of  cominisaion  which  was  used  in  the 
Treasury  Department  before  the  paasage  of  the  act  of  March  2,  1867  ? 

A.  This  is  it ;  [producing  a  paper,] 

Q    To«  produce  this  as  such  form  t 

A.  Yes,  sir ;  I  do. 

Q.  Was  that  the  ordinary  form,  or  one  used  without  exception  1 

A.  It  was  the  ordinary  form  for  the  permanent  commission. 

Mr.  Johnson  and  Mr.  PattbbsoN  of  Tennessee.  We  cannot  hear  one  word. 

Mr.  Howard.  The  witness  must  speak  louder. 

Mr.  Johnson.  If  his  answer  were  repeated  by  the  counsel  it  would  be  better, 

Mr.  Manager  Butlkr.  If  it  will  not  be  considered  improper,  Mr.  President. 
I  will  repeat  the  answer. 

The  GHiiiK  Justice,  The  witness  will  epenb  for  himself 

Mr.  EvARTS.  We  prefer  that  the  witness  should  speak  so  as  to  be  heard. 

Mr.  Manager  Butlbr.  I  have  no  desire  to  undertake  the  labor. 

The  Chief  Justice,  (to  the  witness.)  Mr.  Creecy,  you  will  raise  your  voice 
and  speak  as  loud  as  possible. 

The  Witness.  Yes,  sir. 

Mr.  Manager  Butlrr,  (to  the  witness.)  What  is  your  answer,  then ;  loud 
enough  to  be  heard  ? 

Mr.  Trumbull.  I  think  it  would  help  us  all  to  hear  if  the  witness  would 
stand  further  from  the  counsel.  If  he  would  stand-  on  the  other  side  of  the 
Secretary's  desk  he  would  have  to  speak  louder,  and  all  could  hear. 

The  Chiki'  Justk^e.  That  would  bo  better.  Mr.  Creecy,  you  will  go  to  the 
opposite  side  of  the  Secretary's  desk. 

The  witness  changed  his  position  t«  the  other  side  of  the  desk,  and  subse- 
quent witnesses  were  examined  standing  at  the  Secretary's  desk,  to  the  right  of 
the  presiding  officer. 

Ittr.  Manager  Butlbb,  (to  the  witness.)  What  is  the  answer  to  the  question 
whether  this  is  the  ordinary  form  of  commission  used  before  March  3,  1867  f 

A.  That  is  the  ordinary  form. 

Q.  For  the  class  of  appointments  for  which  such  commissions  would  be  issued 
W98  there  any  other  form  used  befc)re  that  time  ? 
.  A.  I  think  that  is  the  form  for  the  permanent  commission. 

Q,  Will  you  now  give  me  the  form  which  has  been  used  since  in  the  Treas- 
ury Department  ? 

[The  witness  produced  a  paper  and  handed  it  to  Mr.  Manager  Butler.J 
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Mr.  Stanbehy.  Will  the  honorable  manager  allow  me  to  ask  what  is  the 
object  of  tliia  testimony  1 

Mr.  Manager  Butler.  The  object  of  this  testimony  is  to  show  that  prior  to 
tho  passage  of  the  act  of  Myrcli  2,  1867,  known  as  the  civil  tenure-of-office  bill, 
a  certaiu  form  of  commission  had  been  used  in  the  practice  of  the  government, 
and  ieaued  by  the  President  of  the  United  States  ;  that  after  the  passage  of  the 
civil  tenure- of-officc  bill  a  new  foi-m  was  made  conforming  to  the  provisions  of 
the  tenure-of-office  act,  showing  that  the  President  acted  in  the  Treasury  Depart- 
ment under  the  tenure-of-office  act  as  an  actual  and  valid  law.  '  Is  there  any 
objection  ? 

Mr.  Stanbery.  No,  sir, 

Mr.  Manager  Butler,  (to  tlie  witness.)  I  return  the  first  paper  you  handed 
me.  ^  I  see  there  are  certain  interlineations;  did  you  speak  of  the  form  before  it 
was  interlioed,  or  subsequeatly,  or  both? 

A.  This  is  the  commission.  The  alterations  in  this  commission  show  the 
changes  that  have  been  made  to  conform  to  the  tenure-of-office  bill. 

Q.  There  is  a  portion  of  that  paper  in  priat  and  a  portion  in  writing.  Do  I 
understand  you  that  the  printed  portion  was  the  form  used  before  ? 

A.  Yes,  sir. 

Q.  And  tlie  written  portion  shows  the  changes  ? 

Q.  WilJ  you  read  with  a  loud  voice  so  as  to  bo  heard  the  printed  portion  of 
the  commission;  the  original  commission,  the  whole  commission  1 

Mr.  CoNNESS.  I  think  if  the  reading  should  be  done  by  the  elerk,  who  is  in 
the  habit  of  reading,  it  would  be  very  much  better  for  the  whole  Senate. 

Tho  CnrEP  Justice.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows  ; 

a  all  v>ltom  these  pTtsents 

Know  ye,  thnt  reposing  special  trust  and  confldecee  in  the  integiily,  diligcneo,  and  dis- 
cretion of ,  I  have  nominated,  ani  by  and  with  tlio  advice  and  consent  of  tho 

Scnale  do  appoint  him ,  and  do  aiitliorize  and  empower  him  lo  ciecute  and 

fulfil  (he  duties  of  that  office  according  to  law,  and  to  have  aod  to  hold  the  said  ofiice,  with 
all  tlie  riglits,  privileges,  and  emcluoients  thereunto  legally  appertainiug,  unto  him  tho  said 
doting  [he  pleasure  of  the  President  of  the  United  Slates  for  the  time  beiae. 

lu  testimony  whereof,  Tiiave  caused  these  letters  to  be  made  patent  and  the  sea)  of  the 
Treasury  Department  of  the  United  States  to  be  herounlo  afiised. 

Given  under  my  band  at  ibe  city  of  Washington  the  —  ilayof— — ,  in  the  year  of  oar 
Lord  18—,  and  of  the  independence  of  the  United  Slates  of  America,  the  — . 

Secretaiy  of  tkt  Treasury. 
By  the  President ; 

Q.  Please  state  what  was  the  alteration  made  of  that  printed  form  to  conform 
to  tho  provisions  of  the  tenure-of-office  act! 

A,  The  words  "  during  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being" 

Mr,  JoHivsoK.  We  cannot  hear.     The  clerk  had  better  read  those  words. 

The  Secretary.  The  words  written  are  as  follows  :  "Until  a  successor  shall 
have  been  appointed  and  duly  quali6ed." 

Mr.  Johnson.  What  are  the  words  stricken  out  1 

The  Secretary.  The  words  stricken  out  are  "  doting  the  pleasure  of  the 
President  of  the  United  States  for  the  time  being." 
By  Mr.  Manager  Butler  : 

Q.  Since  that  act  has  any  other  form  of  commission  been  used  than  the  one 
as  altered  for  such  permanent  appointments  ? 

A.  No,  sir. 
11  I  p 
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Q.  Have  you  now  a.  form  of  official  bond  for  officers  as  used  prior  to  the  civil 
tenure- of- office  act  ? 

A,  Yea,  sir  ;  Jproducing  a  paper.] 

Q.  Uaa  any  change  been  made  in  that  ? 

A.  No,  Hir. 

Q.  Please  give  me,  if  you  have  it,  a  copy  of  the  commiaaion  iaaued  for  tem- 
porary appointments  aince  the  tenure- of- office  act, 

Mr.  Sta\bery.  la  the  bond  put  in  ! 

Mr.  Manager  Butle'r.  It  ia. 

Mr.  Staimdery.  Will  you  have  it  read  ? 

Mr.  Manager  Butlke.  No,  unless  you  desire  it.  It  is  the  common,  ordinary 
form  of  boud. 

Mr,  Stanbkry.  Let  me  see  it. 

The  paper  was  handed  to  Mr,  Stanbery,  and  read  by  him. 

Mr.  Manager  Butleb.  (to  the  witness.)  State  whether  the  printed  part  of 
thia  paper  was  the  part  in  use  prior  to  the  tenure- of- office  act  1 

A.  It  was, 

Mr.  Curtis.  What  is  the  paper? 

Mr.  MaDHger  Butler.  The  paper  is  the  form  of  commiasion  for  temporary 
appointments.     Will  the  Secretary  read  it  1 

The  Secretary  read  aa  follows : 

The  President  of  the  United  Slalea  of  Ameriea,  to  alt  to  vihtfra  these  pnsents  thall  come,  greettag: 

Know  yo,  that  reposing-  specia!  trust  and  coniiitence  in  the  intercity,  dili^nce,  ancl  discre- 
tion of ,  I  do  appoint  him,  and  do  anlhorize  and  empower  him  to  execute  aud  fulfil 

the  dulieK  of  thatoffice  according  Co- law.  and  to  have  and  to  bold  the  said  ufBce  with  all  the 

rights,  priviWus  and  eniolnments  therenuto  legall;  appertaiuing,  unlo-  him  the  said  

,  during  uie  pieasnre  of  the  President  of  the  Unitm  Stslea  tor  the  time  being,  autil  the 

end  of  ihe  next  session  of  the  Senate  of  the  United  States,  and  no  long;er. 

In  testimony  whereof  I  have  caascd  these  letters  to  be  made  patent,  and  the  seal  of  (he 
Treasurj'  Department  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  this  —  day  of ,  in  the  yeai'  of  our 

Lord  18 — ,  aud  of  the  independence  of  ih'e  United  Ktates  of  America  the . 

Secretary  of  Ihf  Trm'svry. 


By  Mr.  Manager  Butler  : 

Q.  Was  any  change  made  m  that 

A.  The  alteration  showa  tlie  change. 

Mr.  Manager  Butler,  Sead  the  alteration,  Mr.  Secretary. 

The  Secrktary.  Strike  out  "during  the  pleasure  of  the  President  of  the 
United  States  for  ibe  time  being,"  and  insert "  unless  this  commission  be  sooner 
revoked  by  the  President  of  the  United  Stales  for  the  time  being." 

By  Mr.  Manager  Butler  ; 

Q.  Do  you  know  whether  before  these  changes  were  made  the  official  opinion 
of  the  Solicitor  of  the  Treasury  was  taken  ? 

A.  It  waa. 

Q.  Have  yon  that  opinion  ? 

A.  1  have. 

Mr.  Manager  Butler.  I  withdraw  the  question  aa  to  the  opinion,  on  conaul- 
tation.  {To  the  witness.)  Do  yon  know  whether  since  the  alteration  of  these 
forms  any  commissions  have  been  iaaued  aigned  by  the  President  of  the  United 
Statles  ? 

A.  Yes,  sir. 

Q.  Aa  altered  % 

A.  Tea,  sir. 
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Q.  It  is  Bugg'ested  to  me  to  ask  you  if  the  President  had  signed  both  forma, 
both  the  temporary  and  permaaent  forms  ae  altered  ? 

A.  Yea,  sir. 

Q.  Now  look  at  the  paper  which  I  send  you,  [handing  a  paper,]  and  say  what 
is  that  paper. 

A.  It  is  a  conimissioH  issued  to  Mr.  Cooper  as  Assistant  Secretary  of  the 
Treasury. 

Q.  Under  what  dato  ? 

A.  The  20th  day  of  November,  1867. 

Q.  Who  was  Assistant  Secretary  of  the  Treasury  at  the  time  of  the  issuing 
of  that  commission  ? 

A.  Mr.  W  E.  Chandler  was  one. 

Q.  Do  you  happen  to  remember,  as  a  matter  of  memory,  whether  the  Senate 

A.  I  think  it  was  not. 

Q.  State  whether  Mr,  Cooper  (qualified  and  went  into  office  under  that  first 


A.  He  did  not  qualify  under  the  first  commission  at  all. 

Q.  What  is  the  paper  I  now  send  you  ?  [Handing  a  paper.] 

A.  It  is  authority  from  the  President  to  Edmund  Cooper  to  act  as  Assistant 
Secretary  of  the  Treasury. 

Q.  Read  it. 

Mr.  EvARTS.  Is  the  other  considered  as  read,  the  one  under  which  he  did  not 
qualify  ? 

Mr.  Manager  Butlbh.  Yes,  sir;  I  meant  so  to  consider  it. 

Mr.  EvARTS.  How  are  we  erer  to  know  the  contents  if  they  are  not  read 
when  produced  1 

Mr.  Manager  Butler.  It  is  exactly  the  same  form  as  the  other  that  has  been 
read. 

Mr.  EVARTS.  Then  let  it  be  so  stated.     We  know  nothing  whatever  about  it. 

Mr.  Manager  Butler.  I  will  hand  that  first  paper  to  the  counsel.  [The  paper 
was  handed  to  the  counsel  for  the  President,  examined  by  them,  and  returned.] 

Mr.  Manager  Buti,er.  Do  the  counsel  for  the  President  desire  to  have  the 
paper  read  7 

Mr.  Stanbery,  Certainly. 

Mr.  Manager  Butler.  Very  well.     Let  the  Secretary  read  it. 

The  Secretary  read  as  follows  : 

0  all  jcho  shaU  see  thtse 

Know  ye.  that  reposing  special  tmst  and  confident  in  the  integrity  and  ability  of  Edmund 
Cooper,  I  do  appoint  him  to  be  Assistant  Secretary  of  the  Treasuix,  and  do  authorize  and 
ampower  him  to  execute  and  fulfil  the  duties  of  that  office  aceordinR  lo  law,  and  to  havo 
and  to  bold  the  said  oQiao,  with  all  the  powers,  privileges,  and  emoluments  thereunto  of  light 
appertaining  unto  him,  the  s^d  Edmund  Cooper,  until  the  end  of  ttie  next  session  of  tbo 
Senate  of  the  United  States,  aod  no  longer,  subject  to  ibe  conditions  prescribed  by  law. 

In  leatimony  whereof  I  bave  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affiled. 

Given  under  my  hand  at  the  city  of  WashiugtOQ,  tho  20th  day  of  November,  in  the  year 
of  our  Lord  1867,  and  of  the  Independence  of  the  United  States  ui  America  tbe  nineiy- 
second. 

[L.  S.]  ANDREW  JOHNSON. 

■     By  the  President; 

William  H.  Seward,  SecTttarg  </  Stale, 

Mr.  Manager  Bittler,  (to  the  witneas.)  Now,  will  you  pass  to  the  Secretary 
the  letter  of  authority  of  which  you  have  spoken,  and  let  it  be  read  1 
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The  Secretary  read  as  followa : 


Congress  approved  Fobraary  13,  liflf),  eiiMlled  "An  act  to  amenil  (ha  act  entitled  'An  act 
making  alterations  in  (he  Treasury  and  War  Departments,'  "  Edmund  Cooper  is  hereby 
authorized  to  perforin  the  duties  of  Assistant  Secretary  of  the  Treasury  until  a  successor  be 
appointed  or  such  vacancy  he  filled. 

ANDREW  JOHNSON. 

By  Mr,  Slanager  Butler  : 

Q.  How  did  Mr.  Cliandler  get  out  of  o£Ece  i 

A.  He  resigned. 

Q.  Have  you  a  copy  of  hia  reaignation  1 

A.  I  have  not  with  mo. 

Q.  Can  you  state  from  memory  {if  it  is  not  objected  to)  at  what  time  his 
resignation  took  effect  ? 

'A.  I  cannot.  I  think  it  was  a  day  or  two  before  this  appointment  or  this 
authority  was  given  to  Mr.  Cooper. 

Q,  Will  you  have  the  kindness  to  produce  a  copy  of  his  resignation  after  you 
leave  the  stand  1 

A.  I  will  try  to  do  so. 

Cross-examined  by  Mr.  Curtis  : 

Q.  Can  you  fix  the  date  when  the  change  in  the  form  of  permanent  appoint- 
ments of  which  you  have  spoken  first  occurred  ? 

A.  I  think  it  was  about  four  days  after  the  passage  of  the  tenure-of-office  act. 

Q.  With  what  confidence  do  you  speak  ?  Do  you  speak  from  any  recol- 
lection ? 

A.  We  obtained  an  opinion  from  the  Solicitor  of  the  Treasury  on  the  sub- 
ject.    It  was  given  on  tlie  6th,  and  from  that  day  we  followed  his  opinion. 

Q.  Then  you  would  fix  the  date  as  the  6th  of  what  month  ? 

A.  The  6th  of  March,  1867. 

Hon.  Burt  Van  Horn  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q.  Will  you  state  whether  you  were  present  at  the  War  Department  when 
Major  General  Lorenzo  Thomas,  Adjutant  General  of  the  United  States,  was 
there  to  make  demand  for  the  office,  property,  books,  and  records  1 

A.  I  was. 

Q.  When  was  it? 

A.  It  was  on  Saturday,  the  22d  of  Febrnary,  1SG8,  I  believe. 

Q.  About  what  time  in'  the  day  t 

A.  Perhaps  a  few  minutes  after  11  o'clock. 

Q.  Who  were  present  ? 

A.  General  Charles  H.  Van  Wyck,  of  New  York ;  General  G.  M.  Dodge,  of 
Iowa;  Hon.  Freeman  Clarke,  of  New  York;  Hon.  J.  K.  Morehead,  of  Penn- 
§ylvania;  Hon.  Columbus  Delano,  of  Ohio;  Hon,  W,  D.  Kelley,  of  Pennsyl- 
vania ;  Hon.  Thomas  W.  Ferry,  of  Michigan,  and  myself.  The  Secretary  of 
War,  Mr.  Stanton,  and  his  eon  were  also  present. 

Q.  Please  state  what  took  place. 

A.  The  gentlemen  mentioned  and  myself  were  in  the  office  the  Secretary  of 
War  usually  occupies,  holding  conversation  j  General  Thomas  came  in  ;  I  saw 
him  coming  from  the  President's ;  he  came  into  the  building  and  came  up  stairs, 
and  came  into  the  Secretary's  room  firat ;  be  said,  ■'  Good  morning,  Mr.  Secre- 
tary," aud  "Grood  morning,  gentlemen ; "  the  Secretary  replied,  "  Good  morning," 
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and  I  believe  we  all  did  ;  then  began  tbis  eonvereation  aa  followa  :  [Referring 
to  a  printed  document,]  ■'  I  am  Secretary  of  War  ad  interim,  and  am  ordered  by 
tbe  Preaident  of  the  United  States  to  take  cliarge  of  the  office;"  Mr.  Stanloti 
then  replied,  "  I  order  you  to  repair  to  your  room  and  exercise  your  functione  aa 
Adjutant  General  of  the  army  ;"  Mr.  Thomas  replied  to  this,  "  I  am  Secre.tary 
of  War  ad  interim,,  and  I  shall  not  obey  yonr  orders ;  hut  I  shall  obey  the 
orders  of  the  President,  who  haa  ordered  me  to  take  charge  of  the  War  Office;" 
,  Mr.  Stanton  replied  to  this  aa  follows :  "As  Secretary  of  War,  I  order  you  to 
repair  to  your  place  aa  Adjutant  General;"  Mr.  Thomas  replied,  "I  shall  not  do 
bo;"  Mr.  Stanton  then  said  in  reply,  "Then  you  may  stand  there,  if  you  please," 
pointing  to  Mr.  Thomas,  "  but  you  cannot  act  as  Secretary  of  War ;  if  you  do, 
you  do  so  at  your  peril ;"  Mr.  Thomas  replied  to  this,  "  I  shall  act  as  Secretary 
of  War."     This  was  the  conversation,  I  may  say,  in  the  Secretary's  room. 

Q.  What  happened  then  ? 

A.  After  that  they  went  to  the  room  of  General  Scbriver,  which  is  just  across 
the  hall,  opposite  the  Secretary's  room. 

Q.  Who  went  first? 

A.  I  think,  if  I  remember  aright,  that  General  Thomas  went  first,  and  was 
holding  Bome  convereation  with  General  Sehriver,  which  I  did  not  hear.  He 
was  followed  by  Mr.  Stanton,  by  General  Moorhead,  by  General  Ferry,  and 
then  by  myself.  Some  little  conversation  was  had  there,  which  I  did  not  bear, 
but  after  1  got  into  the  room,  which  was  but  a  moment  after  (hey  went  in,  how- 
ever, Mr.  Stanton  addressed  Mr.  Thomas  as  follows,  which  I  concluded  was  the 
Bumming  up  of  the  conversation  had  before 

Mr.  Curtis.  No  matter  about  that. 

The  Witness.  Mr.  Stanton  then  said;  "Then  you  claim  to  be  here  as  Sec- 

y    f  War,  and  refuse  to  obey  my  orders  V    Mr.  Thomas  said  ;  "  I  do,  sir ; 

I   b  II       ]  ire  the  mails  of  the  Wai-  Department  to  be  delivered  to  mc,  and 

1    II     an      t  all  the  business  of  the  War  Department."     That  is  the  substance 

f    1  ersati on  ■  which  I  heard,  and,  in  fact,  the  eonveraation  as  I  heard  it 

u        Ij 

By  Mr,  Manager  Butlkr  : 

Q.  Did  you  make  any  memorandum  of  it  afterward  J 

A,  I  made  it  at  the  time.  I  had  my  memorandum  in  my  hand.  When  the 
conversation  began  I  had  paper  and  pencil  and  wrote  it  down  as  the  conversa- 
tion occurred ■■  and  after  the  conversation  ended  I  drew  it  up  from  ray  pencil 
sketches,  in  writing,  immediately,  in  the  office,  in  the  presence  of  the  gentlemen 
who  heard  it, 

Q.  What  was  done  after  that  t     Where  did  Thomas  go  ? 

A.  It  was  then  after  eleven  o'clock,  and  my  duties  and  the  duties  of  the  rest 
of  us  called  us  here  to  the  House,  and  1  left  General  Thomas  in  the  room  of 
General  Sehriver. 

Cross-examined  by  Mr.  Stanberv  : 

Q.  Will  you  please  state  what  was  your  business  in  the  War  Department  on 
that  morning] 

A,  Wei!,  sir,  I  went  there  that  morning,  I  suppose,  aa  other  gentlemen  did ; 
at  least  1  went  there  for  the  purpose  of  visiting  the  Secretary.  1  had  no 
special  public  business. 

Q.  Was  there  no  object  in  the  visit,  except  merely  to  see  him  % 

A.  Yes,  sir ;  I  had  an  object.  The  times  wtre  ralher  exciting  at  that  moment, 
and  I  went,  as  much  as  anything  else,  to  talk  with  the  Secretary,  to  confer  with 
him  about  public  affairs. 

Q,  Public  affairs  generally  1 

A.  No.  not  public  business  parti cul.Tjly. 

Q.  What  public  aflhira  were  the  object  of  the  conference? 
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A.  Well,  air,  the  matter  of  the  removal  of  Mr.  Stanton.  I  felt  &a  interest  ia 
that  matter,  and  of  course  was  talking  with  him  upon  that  subject. 

Q.  Did  you  go  with  ihese  other  gentlemen  whom  you  found  there,  or  did  you 
go  there  alone  ? 

A,  I  think  I  did  go  in  company  with  one  or  two  of  them. 

Q.  With  whom  did  you  go  in  company  ? 

A.  I  think  I  went  with  Mr.  Clarke,  of  New  York,  and  General  Van  Wyck. 
I  am  not  certain  that  any  others  were  with  me.  ■ 

Q.  When  you  arrived  at  hia  room  what  was  the  hour  f 

A.  It  was  a  little  before  eleven  o'clock. 

Q.  Whom  did  you  find  there  when  you  arrived — these  other  gentlemen  whom 
you  have  mentioned  'i 

A.  Not  all  of  them, 

Q,  Who  were  there  when  you  arrived  ? 

A.  I  think  General  Moorhead  was  there  for  one ;  Ithink  Mr.Ferrywaa  there; 
I  think  Mr.  Delano  was  there.     Two  or  three  others  came  in  after  I  got  there. 

Q.  Do  you  know  what  their  busipess  was  in  the  office  that  morning  t 

A.  No,  sir. 

Q.  Did  they  state  any  business  ? 

A.  No,  sir  ;  they  stated  no  business  to  me. 

Q.  All  being  there,  the  next  thing  was  that  General  Thomas  came  into  the 

A,  After  we  had  been  there  some  moments. 

Q.  Tou  say  that  when  that  conversation  began  between  General  Thomas  and 
the  Secretary  you  were  ready  to  take  notes  ? 

A.  I  appeared  to  be  ready.  I  bad  a  large  white  envelope  in  my  pocket,  and 
I  had  a  pencil  also  in  my  pocket ;  and  when  the  conversation  began  it  seemed 
to  me  that  it  might  be  well  to  note  what  was  said. 

Q.  Are  you  in  the  habit,  generally,  in  conversations  of  that  kind,  of  making 
memoranda  of  what  is  said  ? 

A.  I  do  not  know  that  I  am,  unless  I  deem  it  important  to  do  so. 

Q.  Did  any  one  request  you  to  take  memoi-anda '{ 

A.  No,  sir. 

Q.  It  was  on  your  own  motion  ? 

A.  On  my  own  responsibility,  supposing  I  had  ft  perfect  right  to  do  so. 

Q.  Undoubtedly.  After  the  conversation  was  ended  in  the  room  with  the 
Secretaiy,  General  Thomas,  as  I  understand  you,  went  oat  first  ? 

A.  I  think  he  did  ;  be  went  across  the  hall. 

Q.  Who  went  with  the  Secretary  from  hia  room  across  the  hall  to  where 
General  Thomas  had  gone  1 

A.  I  am  not  aware  that  any  one  went  directly  with  him,  but  immediately 
after  bim,  if  not  with  him,  General  JToorhead  and  Mr.  Ferry. 

Q.  How  long  after  General  Thomas  had  left  the  office  was  it  that  the  Secre- 
tary of  War  followed  bim  1 

A.  But  a  moment  or  two  ;  perhaps  two  minntea. 

Q.  Did  be  state,  when  he  left,  what  was  his  object? 

A.  I  do  not  recollect  that  the  Secretary  stated  anything.  General  Thomas 
was  in  the  room  talking. 

Q.  Did  he  request  any  gentleman  to  go  along  witb  him  ] 

A.  Not  that  1  am  aware  of. 

Q.  Did  you  go  upon  your  own  motion  or  by  agreement  1 

A.  I  went  on  my  own  motion. 

Q.  All  that  were  there  did  not  go ! 

A.  I  do  not  think  they  all  went  in.  I  think  they  did  not  all  go  in  at  that 
time.     The  two  gentlemen  named,  I  know,  went  in  before  me. 

Q.  How  long  after  the  Secretary  went  did  yon  go  1 
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A,  Perhaps  it  was  a  minute ;  it  was  very  aoon,  I  followed  tLe  other  two 
gentlemeQ  very  soon. 

Q.  What  had  taken  place  between  the  Secretary  and  General  Thomas  before 
you  arrived  in  the  room,  or  had  anything  ? 

A.  I  cannot  say  ;  they  had  some  converantion  ;  I  cannot  say  what  was  said. 

Q.  As  you  have  given  the  conversation  in  your  notes,  it  would  seem  as  if  it 
then  began  after  you  first  got  in  ? 

A.  The  conversation  I  have  given  began  after  I  got  in.  As  I  said  before,  I 
heard  some  talking,  but  I  do  not  know  what  was  said. 

Q.  You  mean  you  heard  some  talking  before  you  got  in  there? 

A.  Certainly. 

Q.  Whose  voices  ? 

A.  I  heard  General  Thomas's  voice  and  Mr.  Stanton's  voice.  They  bad 
Bome  convei-sation. 

Q.  But  what  that  was  you  do  not  know  "• 

A.  I  do  not. 

Q.  Then  the  conversation  followed  which  you  have  detailed  ? 

A.  Certainly.  The  first  I  heard  when  1  went  in  was  the  question  of  Mr. 
Stanton,  which  I  have  stated,  and  ibe  answer  of  Genera!  Thomas. 

Q.  Did  you  keep  your  notes  with  you  and  take  your  notes  into  that  room! 

A.  I  had  my  envelope  in  my  hand  when  I  went  in. 

Q.  And  your  pencil  f 

A.  And  my  pencil. 

Q.  Where  is  that  envelope  which  you  had  at  that  time  ? 

A.  I  cannot  say.  I  presume  it  was  destroyed.  The  envelope  was  a  large, 
long,  white  envelope  that  I  put  in  my  pocket  with  letters.  It  was  the  only  con- 
venient thing  1  had  at  the  time.  I  wrote  on  both  sides  of  it,  and  then  drew  it 
off  immediately  on  the  Secretary's  table. 

Q.  What  did  you  do  with  that  original  memorandum — the  envelope  1 

A.  I  presume  it  was  torn  up  and  destroyed ;  I  do  not  know  anything  to  the 
contrary. 

Q.  When  did  you  destroy  it  'i 

A.  That  I  cannot  say ;  perhaps  very  soon  after  the  conversation  took  place. 

Q.  Why  did  you  destroy  it  1 

A.  I  cannot  say  that  it  is  destroyed ;  but  I  have  no  knowledge  of  it  now.  I 
cannot  say  that  it  is  destroyed  ;  perhaps  it  may  be.  I  had  no  occasion  to  keep 
it.  I  supposed  there  was  no  occasion  to  keep  it  because  I  had  written  the  tLing 
off,  or,  rather,  a  young  man  wrote  it  off  at  the  table  as  I  read  it,  and  that  is  the 
same  thing,  I  suppose,  and  I  compared  what  he  wrote  after  it  was  written  with 
the  notes,  because  I  wanted  to  be  particular  in  regard  to  it. 

Q.  Is  the  document  from  which  you  have  read  here  to-day  a  manuscript  1 

A.  No,  sir  ;  it  is  my  testimony  before  the  committee,  which  is  an  exact  copy 
of  the  notes  I  took. 

Q,  And  those  notes  were  written  by  some  young  man  who  was  preseut  1 

A.  At  my  suggestion  be  took  the  pen,  and  I  read  to  Lim,  and  then  compared 
it  word  for  word. 

Q.  Where  are  those  notes  1 

A.  I  do  not  know  where  they  can  be  found.  I  did  not  suppose  it  important 
to  keep  the  notes,  because  I  had  a  copy  of  the  notes  before  the  committee  and 
testified  to  it  exactly. 

Q-  A  copy  of  what  notes  do  you  mean  t 

A.  I  had  the  notes  I  took  there. 

Q.  You  mean  the  notes  written  by  that  young  man  1 

A.  Yes,  sir ;  I  had  them  there. 

Q.  What  is  his  name  ?     Who  was  he  t 

A,  One  of  the  clerks  there,     I  do  not  recollect  what  the  young  man's  uame 
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waa.  I  do  not  know  that  I  ever  knew  kia  name,  I  did  not  ask  his  name.  I 
would  know  him  if  I  saw  him. 

Q.  Ton  preserved  those  notes  until  you  testified  t 

A.  Yes,  sir. 

Q.  How  long  after  you  testified  did  you  preserve  them  ? 

A.  I  cannot  say  that  I  kept  them  any  length  of  time  after  that.  I  thought 
it  waa  of  no  consequence, 

Q.  How  you  disposed  of  the  envelope,  or  how  you  disposed  of  those  rotes, 
you  have  no  recollection  1 

A.  No,  sir;  I  cannot  say  what  became  of  the  envelope ;  it  may  be  in  my  papers 


Q.  Have  you  made  any  aearch  for  them  ? 

A.  No,  8V1 ;  my  attention  has  not  been  called  to  that  before. 

Q.  When  you  came  back  into  the  Secretary's  room,  who  suggested  to  you,  or 
did  you  suggest  the  matter  yourself,  that  the  notes  should  be  written  out  ?  How 
did  that  come  to  be  I 

A.  It  was  upon  my  own  motion. 

Q.  Did  you  ask  for  a  clerk  t 

A.  I  had  taken  notea  and  proposed  in  the  presence  of  the  gentlemen  who 
heard  the  conversation  that  they  should  see  that  I  had  them  correct ;  and  that 
was  consented  to  by  General  Mooihead,  Mr.  Keiley,  and  others  who  were 
present. 

Q.  Then  you  proposed  to  have  them  copied  1 

A.  I  proposed  to  have  them  drawn  off.  A  young  man  was  there  ready  to  do 
it,  or  willing  to  do  it,  and  I  asked  him  to  write  it  out  as  I  would  read  it  to  him 
from  my  notes, 

Q.  Now,  did  anything  else  take  place  in  General  Schriver'a  room  besides  this 
talk  that  you  have  testified  to  ? 

A.  Not  that  I  am  aware  of;  only,  as  1  have  said,  I  heard  some  voices  in 
there ;  but  what  was  said  I  cannot  say. 

Q.  After  yon  went  in,  while  you  were  there  1 

A.  I  think  there  waa  no  conversation. 

Q.  I  did  not  ask  you  simply  for  conversation,  but  what  else  took  place  1 

A.  Nothing  took  place  that  I  am  aware  of. 

Q.  "Who  first  left  the  room  I 

A.  After  the  conversation  ? 

Q.  Tes,  sir. 

A.  I  cannot  say  whether  I  left  it  first  or  General  Moorhead  or  Mr.  Ferry. 
We  were  all  there.     I  think  we  went  out  in  a  moment  afterward. 

Q.  Did  you  leave  Mr.  Stanton  there  1 

A.  Mr.  Stanton  was  there  when  I  went  out. 

Q.  Did  you  go  into  his  room  from  there  ? 

A.  I  did,  sir. 

Q.  Did  you  leave  Thomas  there  also  1 

A.  Yes,  air. 

Q.  How  long  did  Mr.  Stanton  remain  in  Schriver's  room  ? 

A.  I  cannot  say,  because  as  soon  as  I  had  this  copied  I  left  for  the  House. 

Q,  Do  you  mean  to  say  that  he  did  not  come  in  while  you  were  engaged  in 
having  the  copy  taken  t 

A.  At  the  moment  of  making  the  copy  1  I  will  not  say  that  he  came  in  wliilo 
the  copy  was  being  taken  or  not.  'J'horo  was  a  short  time  consumed  in  taking 
it.     He  might  have  done  so,  but  I  will  not  say. 

Q,  Do  you  recollect  whether  you  saw  him  at  all  in  his  office  after  you  had 
left  Schriver's  room? 

A.  I  cannot  swear  positively  that  I  did,  I  saw  him  after  I  left  the  room. 
The  doors  were  open.     There  are  but  a  few  feet  from  one  room  to  the  other.     I 
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saw  him  sitting  in  General  Sctriver's  room.  I  will  not  swear  positively  that  I 
Baw  Litn  in  bis  own  otEcc  after  I  left  tliat  room. 

Q.  What  took  place  between  them  afterward  you  do  not  know  i 

A,  No,  sir ;  I  do  not  know,  because  I  lefL 

Q.  Was  there  any  friendly  greeting  or  other  circumstance  took  place  at  that 
time  between  the  Secretary  and  General  Thomas  while  you  were  iu  Schrivet's 

A.  Well,  sir,  if  there  was,  I  did  not  see  it.  I  do  not  know  that  there  was 
while  I  was  in.     What  happened  before  I  cannot  say. 

Q.  Was  the  memorandum  that  you  made  on  that  envelope  complete  or  abbre- 
viated. 

A,  The  questions  and  answers  as  I  have  them  were  complete. 

Q.  Was  the  copy,  then,  an  esact  transcript  of  the  memorandum  ] 

A.  It  was  merely  questions  and  anssvera.     The  questions  were  short  and  the 

Q.  Did  it  exhibit  the  whole  conversation  ? 

A.  I  cannot  eay.  I  will  not  say  that  it  did  every  word.  I  think  it  did  not. 
I  recollect  one  expression,  for  instance,  that  General  TbomH,a  made  that  I  did 
not  put  down,  I  did  not  think  it  material,  I  can  state  it  if  the  court  de?ire  it. 
It  occurs  to  me  now.  It  is  one  expreasion  that  waa  used.  1  can  state  it  if  the 
gentleman  wishca. 

Q.  All  I  want  to  know  is,  whether  it  completely  covered  the  conversation? 

A.  It  covered  all  the  converaatioo  of  any  importance, 

Q.  That  you  thought  important? 

A.  At  least  what  1  wrote.  I  wtote  down  just  aa  the  qiteationa  were  given 
and  anawered.  I  took  all  the  conversation  in  substance,  and  all  of  any  account 
as  it  was  had,  as  the  queatious  and  answers  were  given 

Q.  This  conversation  that  you  took  down  ia  that  way,  did  you  take  it  down 
in  ehovt  hand  ? 

A,  No,  sir;  I  did  not. 

Q.  You  wrote  it  out  ? 

A.  I  wrote  it  out, 

Q.  Without  abbreviation  ? 

A.  Without  abbreviation. 

Q.  Were  there  pauses  in  their  conversation  ?  Did  they  pause  to  allow  you 
to  follow  tliem  t 

A.  The  conversation,  as  1  said  before,  was  very  slow  and  deliberate.  There 
was  sufficient  time  for  me  to  write  these  queations  and  answera,  as  they  were 
abort,  as  counsel  can  see.     General  Thomas  said  but  very  little. 

Q.  Now,  I  will  ask  you  if,  in  that  conversation,  BIr.  Stanton  asked  him  if  he 
wished  him  to  vacate  immediately,  or  would  give  him  time  to  arrange  his  private 
papei-8  ? 

A.  Mr.  Stanton  ? 

Q.  Yes,  sir ;  did  BIr.  Stanton  aak  Mr.  Thomaa  whether  he  wished  him  to 
vacate  immediately,  or  whether  he  would  accoril  him  ( Stanton)  time  to  arrange 
his  private  papera  1 

A.  There  waa  nothing  said  in  that  conversation  in  reference  to  that.     There  ■ 
were  other  conversations,  I  understand,  at  other  times,  at  which  such  remarks 
■were  made,  as  I  saw  in  the  papers,  but  there  waa  nothing  of  that  kind  said  at 
that  time  in  that  conversation.    The  question  of  giving  time  and  changing  papers 
did  not  come  up  in  that  conversation  at  all. 

Re-examined  by  Mr.  Manager  Cutler  : 

Q.  You  said,  if  I  understood  you,  that  there  was  a  aingle  remark  of  Thomas 
that  yon  did  not  write  down  that  now  occurred  to  you,  in  answer  to  the  coun- 
sel for  the  President ;  what  waa  that  remark  t 
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A.  I  said  ttiat  in  answer  to  liia  c|iiesIion  nlietber  I  hnA  sworn  to  all  tliat  be 
didsay.  J  recollect  now  General  Thomas  eajing  liedid  not  wieh  any  "onpleaa- 
natm>.gs."     I  did  not  think  it  necessary  tfl  put  that  in  my  record. 

Q,  Did  he  emphasize  it  in  that  "  i»ipleai'aiitne'*s  t" 

A.  The  gentlemen  heard  it,  and  It  was  epuken  of  afterward,  hut  I  did  not 
think  it  was  anything  pertaining  to  this  question  ,  and  perhaps  some  other  litile 
words  were  said  now  and  then  that  did  not  amount  lo  anything. 

Q.  I  must  Btill  ask  you  to  give  to  the  Senate  with  a  little  more  dii^tinctnesa 
whether  it  was  the  remark,  saying,  "  I  do  not  want  any  vrnpleasantness  between 
us,"  or  was  it  the  use  of  what  has  almost  become  a  technical  term,  that  "  there 
shall  not  be  any  oizpleasantness  1" 

A.  Well,  sir,  I  can  only  state  what  General  Thomas  said. 

Q.  Tbe  emphasis  is  something. 

A.  "  Onpleasantness"  was  the  expression  used. 
By  Mr.  Stanbery: 

Q.  This  evidence  ia  as  to  a  word  ;  I  do  not  know  its  materiality ;  butdidbe 
Bpeak  the  word  in  the  ordinary  way  1 

A,  He  spoke  it  in  the  way  J  Lave  mentioned. 

Q,  Now  give  bis  expression  ? 

A.  He  said  as  be  came  in,  in  connection  with  what  I  bave  said — I  did  not 
consider  it  material,  and  did  not  put  it  down — that  he  did  not  wish  any  "  on- 
pleasantnese." 

Q.  In  what  part  of  the  conversation  did  that  come  in  1 

A,  Somewhere  in  the  first  part  of  the  conversation ;  it  was  in  the  first  part. 

Q.  Was  it  in  tbe  first  part  or  after  Stanton  bad  ordered  him  to  go  to  bis 
room? 

A.  I  think  it  was  before  that — in  tbe  fore  part  of  his  conversation. 

Q,  At  the  very  beginning! 

A.  Yes,  sir ;  near  the  beginning, 

Q.  Had  yoa  taken  down  anything  before  that  was  saidt 

A,  Yes,  sir ;  the  first  thing  he  said  was,  "  Good  morning,  Mr.  Secretaiy," 
and  "  Good  morning,  gentlemen  " 

Q,  Did  you  take  that  down  ? 

A.  I  did,  sir. 

Q.  You  thought  that  was  material  1 

A.  I  took  it  down. 

Q.  Then  next,  after  that,  did  he  say  be  did  not  wish  any  ud pleasantness  1 

A.  I  cannot  say  that  the  next  words  he  said  after  that  were  those.  It  was 
in  tbe  fore  part  of  the  conversation, 

Q.  But  that  you  thought  immaterial  ? 

A.  I  did  not  put  it  down;  I  thought  perhaps  it  was  immatei'ial  It  occurs 
to  me  now,  as  1  know  it  excited  something  of  a  emile  at  ihe  time  be  spoke  it, 

Mr,  Manager  BiivotlAM.  As  I  understand  it,  the  counsel  are  desiring  to 
know  of  the  witness  what  he  thought  of  tbe  importance  that  ought  to  be 
attached  to  the  word.  I  suppose  it  is  not  for  the  witness  to  swear  what  he 
,  thought  about  it. 

Mr,  EvAHTs.  We  are  cross-examining  as  to  the  completeness  or  perfection 
of  the  witness's  memorandum.  It  certainly  is  material  to  know  why  heomitted 
some  parts  and  inserted  others. 

Mr.  Manager  Bingham.  We  will  not  press  the  objection. 

Mr.  Stanbery,  We  have  nothing  further  to  ask  of  this  witness. 

Hon.  James  K.  Moorhead  sworn  and  examined. 

By  Mr.  Manager  B[;tlee  : 
Q.  I  believe  you  are  a  member  of  tbe  House  of  Representatives  t 
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A,  I  am. 

Q.  We  have  learned  from  tlie  testimony  of  tbe  last  witness  that  you  were 
present  at  Mr.  Secretary  Stanton's  oiKce  when  General  Thomas  came  in  th^ere 
to  make  some  demand ;  will  you  state  now  in  your  own  way,  as  well  as  you 
can,  what  took  place  there,  assisting  your  memory,  if  you  have  any  memoran- 
dum, as  you  please  ? 

A.  I  will,  sir.  I  was  present  at  the  War  Department  on  Saturday  morning, 
the  sad  of  February,  I  believe,  and  I  understood  that  General  Thomas  was 
to  be  there  to  take  possession  of  the  department  that  morning.  I  went  from 
my  boarding-house,  which  is  Mrs,  Garter's  on  the  hill;  I  went  to  the  War 
Department  in  company  with  Dr.  Burleigh,  who  boarded  there,  a  friend  of  Mr. 
Johnson's,  who  told  me  he  had  a  conversation  with  General  Thomas  the  night 

Mr.  Curtis.  That  is  not  material. 

The  WiTN  ESS.  I  was  giving  the  reason  why  I  went  there.  I  was  there,  and 
General  Thomas  came  in.  The  testimony  of  Mr.  Vau  Horn  is  correct  as  to 
what  passed.  I  did  not  take  any  memorandum  of  the  early  part  of  the  conver- 
sation ;  but  I  would  corroborate  bis  statement 

Mr.  Cl'rtis.  That  we  object  to. 

>Ir.  Stanbkrv.  That  will  not  do. 

The  Witness,  (continuing.)  Until  the  point  at  which  he  said  General  Thomas 
went  across  to  General  Schriver's  room.  He  did  go  there ;  he  was  followed  by 
Mr.  Stanton,  and  Mr.  Stanton  asked  me  to  go  over  there.  After  they  got  there 
Mr.  Stanton  put  a  direct  question  to  General  Thomas,  and  asked  mo  to  remember 
it.  He  said,  "General  Moorhead,  I  want  you  to  take  notice  of  this  and  of  tho 
answer;"  and  that  induced  me  to  make  a  memorandum  of  it,  which  I  think  I 
have  among  my  papers  now.  [The  witness  proceeded  to  search  his  papers.]  It 
is  very  brief,  and  was  made  roughly,  but  so  I  thought  I  could  understand  and 
know  what  it  meant  myself,  and  I  can  explain  it  to  any  person.  [Reading.] 
J!r,  Stanton  said,  "  General  Thomas,  you  claim  to  be  hew  as  Secretary  of  War, 
and  refuse  to  obey  my  orders  V  General  Thomas  replied,  "  I  do,  sir."  Alter 
that  had  passed  I  walked  to  thedoor  leading  into  the  hall  and  I  was  called  back, 
or  from  what  1  heard  my  attention  was  attracted  so  tHat  I  returned.  Mr.  Stan- 
ton then  said,  "General  Thomas  requires -tho  mails  of  the  department  to  be 
delivered  to  him."  General  Thomas  said,  "  1  require  the  mails  of  the  depart- 
ment to  be  delivered  to  me,  and  I  will  transact  the  business  of  the  office."  I 
had  not  heard  General  Thomas  say  this  entirely  and  clearly,  but  Mr.  Stanton 
repeated  it  in  this  way,  and  said,  "General  Thomas  says,  'I  require  the  maila 
of  the  department  to  be  delivered  to  me,  and  I  will  transact  the  business  of  the 
office.'  "  I  asked  General  Thomas  if  he  had  made  use  of  those  words.  I  asked 
him  if  he  had  stated  this,  and  he  assented,  and  added  :  "  You  may  make  it  aa 
full  as  you  please." 

That  is  all  the  memorandum  I  made,  and  I  made  that  at  the  time  and  place- 
Cross-examined  by  Mr.  Stanberv  : 

Q.  When  you  arrived  at  Mr.  Stanton's  office  whom  did  you  find  there? 

A.  I  did  not  make  a  memorandum  of  that,  and  I  cannot  tell  exactly.  There 
were  a  number  of  members  of  Congress  there.  When  Mr.  Van  Horn  was  recit- 
ing the  names,  I  recognized  them  as  having  been  there,  and  1  remember  Judge 
Keiley  in  addition  to  the  names  mentioned. 

[Mr.  Van  Horn,  sitting  in  the  chamber,  said,  "  I  mentioned  him."] 

Q.  How  long  had  you  been  at  the  office  before  Genei'al  Thomas  came  in  1 

A.  I  think  about  half  an  hour. 

Q.  Did  you  see  him  coming  ? 

A.  Yes,  sir ;  I  saw  him  coming.  The  windows  opened  out  towa^-d  the  WhiM 
House,  and  it  was  announced  by  some  person  near  the  window  that  General 
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Tliomas  was  coming;  and  I,  witli  some  others,  got  np  and  looked  out  of  the 
■window  and  aaw  him  coming  along  tbe  walk,  and  we  expected  somewhat  of  a 
scene  then. 

Q.  When  be  came  in,  did  he  come  in  attended,  or  was  he  alone  ? 

A.  He  was  alone. 

Q.  Was  be  armed  in  any  way  ? 

A.  I  did  not  notice  any  arms  . 

Q.  Side  arms  or  other? 

A.  I  did  Hot  notice  anything  except  what  the  Almighty  had  given  him. 

Q.  Now,  state  just  what  took  place  and  what  was  said  after  he  came  in, 
according  to  your  own  recollection. 

A.  I  think  I  have  stated  it  ahoat  aa  well  as  I  can.  When  be  came  in  he 
passed  the  compliments,  "Good  morning,  Mr.  Secretary;"  and  "  Good  morning, 
gentlemen;"  and  I  think  Mr.  Stanton  asked  him  if  he  had  any  business  with 

Q.  Did  Mr.  Stanton  return  bis  salute? 

A.  Yes,  sir;  I  tbink  so. 

Q.  Was  Mr.  Stanton  sitting  or  standing? 

A.  During  the  time  I  was  there  he  was  doing  both ;  I  cannot  tell  exactly 
what  Lc  was  doing  at  the  time  General  Thomas  apoke  to  him,  but  he  was  down 
and  up  and  walking  around — sometimes  sitting,  sometimes  standing. 

Q.  Did  he  ask  the  general  to  take  a  seat  ? 

A.  I  think  not,  sir. 

Q.  Did  be  take  a  seat  ? 

A.  No,  sir;  be  did  not;  he  did  not  in  that  room.  I  think  he  took  a  seat 
when  he  went  into  General  Schriver's  room. 

Q.  But  he  neither  took  a  seat  nor,  as  you  recollect,  was  asked  to  take  a  seat? 

A.  Not  that  I  recollect. 

Q .  After  these  "  good  mornings  "  passed,  what  was  the  next  thing  ? 

A.  General  Thomas  said  that  he  was  there  as  Secretary  of  War  ad  interim  ; 
be  was  appointed  by  the  President,  and  came  to  take  possession. 

Q,  Was  there  nothing  said  before  that  ? 

A.  Not  to  my  recollection.  I  took  no  memorandum  of  anything  hefore  that, 
and  before  what  I  have  stated  already. 

Q  Did  I  not  understand  yon  to  say  that  Mr.  Stanton,  when  be  earae  in  and 
the  salutes  were  passed,  asked  him  what  business  he  had  with  bim  ? 

A.  Yes,  sir ;  and  in  reply  to  that  he  said  what  I  have  stated.  1  did  not  know 
you  wished  me  to  repeat  what  I  had  stated.     I  stated  that. 

Q,  In  reply  to  that  question  of  Mr.  Stanton,  what  did  Mr.  I'homas  say? 

A.  He  said  he  was  there  as  Secretary  of  War  ad  interim,  to  take  possession 
of  the  office.  Mr.  Stanton  told  him:  "  General  Thomas,  I  am  Secretary  of  War; 
you  arc  the  Adjutant  General ;  I  order  you  to  your  room,  sir." 

Q.  He  ordered  him  to  his  room  ? 

A,  Yes,  sir. 

Q.  What  was  the  reply  ? 

A.  The  reply  was  that  he  ivould  not  obey  the  order;  that  he  (Thomas)  was 
Secretary  of  War  ad  interim. 

Q.  What  followed  that? 

A.  I  do  not  know  that  there  was  anything  further.  Very  soon  after  that 
General  Thomas  retired  over  to  General  Schriver's  room;  Mr.  Stanton  followed 
Iiim  and  asked  me  to  go  over,  and  I  have  given  you  what  occurred  there. 

Q.  After  General  I'homas  left,  did  Mr.  Stanton  tell  you  why  be  wanted  you 
to  accompany  him  ? 

A.  No. 

Q.  But  he  asked  you  to  go  with  bim  ? 

A.  Yes,  sir. 
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Q.  Did  you  know  where  he  was  going  ? 

A.  I  knew  he  was  going  over  to  that  room. 

Q.  Did  you  know  he  was  going  to  liave  a  fiirtSier  conversation  with  General 
Thomas  ? 

A.  I  expected  bo  ;  but  he  did  not  say  so. 

Q.  Did  he  ask  any  one  else  besides  yourself  to  go  ? 

A,  I  expect  not. 

Q.  Did  any  one  else  go  besides  yourself? 

A.  Mr.  Van  Horn  and  some  other  gentlemen  followed. 

Q.  Did  you  get  into  the  room  as  soon  as  Mr.  Stanton? 

A.  Immediately  after  him. 

Q.  Did  you  get  there  before  any  conversation  began  ? 

A.  I  think  about  the  time.  I  followed  immediately,  and  there  was  no  con- 
versation of  any  marked  significance  until  that  wliicli  I  have  mentioned. 

Q.  "What  was  the  conversation,  significant  or  not,  that  took  place  betweea 
Mr,  Stanton  aud  General  Thomas  after  you  got  into  that  room  ? 

A.  I  cannot  i-ecite  it,  because,  as  I  told  you,  I  did  not  take  a  memorandum 
of  it,  and  it  was  not  important  enough  to  be  impressed  on  my  mind.  I  do  not 
reciiUect. 

Q.  But  you  have  an  impression  that  there  was  aomet 

A.  I  think  there  was  some — perhaps  joking,  or  soraethingof  that  kind.  They 
appeared  to  be  in  pretty  good  humor  with  each  other. 

Q.  That  ia,  the  parties  did  not  seem  to  be  in  any  passion,  at  all  J 

A.  Not  hostile. 

Q.  But  in  good  humor  1 

A.  Yes,  sir. 

Q.  Joking  t 

A.   res,  sir. 

y.  Do  you  recollect  any  of  the  jokes  tbat  passed? 

A.  No,  sir. 

Q.  Then  who  first   commenced  the  serious  conversation  in  Schriver'a  room  ? 

A.  Mr.  Stanton,  I  think,  asked  this  question. 

Q.  Witen  the  question  was  answered,  as  I  understand,  Mr.  Stanton  desired 
jou  to  remember  it? 

A,  Yes,  sir. 

Q.  And  then  immediately  you  left  the  room  ? 

A.  Very  shortly  after. 

Q.  Do  you  recollect  anything  said  between  them  except  that,  before  you  left 
the  room  '1 

A.  No,  sir;  I  do  not. 

Q.  Did  you  get  back  to  Mr.  Stanton's  room,  or  only  into  the  ante-chamber  or 
hall,  and  then  return  ? 

A.  I  had  got  back  to  Mr.  Stanton's  room,  I  ihjnk,  or  to  the  door. 

Q.  What  theo  induced  you  to  return  to  General  Schriver'a  room  7 

A.  I  found  there  was  some  question  asked  there  then  that  I  thought  was 
important,  and  I  paid  some  attention  to  that,  and  I  then  went  to  hear  what  that 
■was ;  and  then  Mr.  Stanton  told  me  that  he  wanted  me  to  take  notice  of  that. 

y.  That  waa  as  to  the  mails  of  the  department  ? 

A.  Yes,  sir. 

Q.  Anything  further  1 

A.  Yes,  sir  ;  what  I  read.  There  was,  in  addition  to  the  mails  of  the  depart- 
ment, a  statement  that  he  was  there  as  Secretary  of  War. 

Q.  After  that  did  you  remain  any  longer  in  Schriver'a  room  f 

A.  No,  air ;  I  think  not. 

Q.  Who  came  out  first,  Mr.  Stanton  or  yourself? 

A.  I  came  out  first,  and  left  Mr.  Stanton  there. 
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Q.  How  long  did  Mr.  Stanton  remain  tliete  after  you  left  ? 

A,  I  think  a  very  eliort  time,  for  I  left  about  that  time  to  go  to  the  Capitol. 
It  was  then  getting  on  towards  12  o'clock  ;  and  I  left,  and  I  know  I  did  not 
get  to  the  Uapitol  until  after  12  o'clock- 

Q,  Did  all  the  company  then  leave  1 

A.  Most  of  them  left.     1  think  the  members  of  the  House  all  left. 

Q.  Who  ataid  ? 

A.  I  do  not  remember  who  etaid.  The  ■weve  a  number  of  geutlemen 
there,  though, 

Q.  Who  do  you  recollect  was  there,  besides  members  of  the  House  1 

A.  I  cannot  call  to  mind  now,  or  give  the  name  of  a  gentleman  that  was 
there,  but  I  know  there  were  others. 

Q.  Were  any  other  gentlemen  there  except  the  regular  clerks  of  the  depart- 
ment at  that  time  1 

A.  Yes,  sir  ;  others  than  clerks  of  the  department. 

Q.  Were  tbey  military  men  or  civiiiaua  ? 

A.  During  some  part  of  the  morning  there  was  a  military  man  there.  I 
believe  during  the  time  I  was  there  I  saw  General  Grant  there. 

Q.  At  what  time  was  he  there  1 

A,  I  think  it  was  during  that  morning,  but  I  am  not  certain.  I  have  been 
there  a  good  many  times,  and  I  have  seen  him  there  at  different  times. 

Q.  Was  he  there  during  either  of  these  conversations  that  you  have  mentioned  ? 

A.  No,  sir ;  he  was  not  present  at  the  conversations. 

Q.  Was  it  before  or  after  the  conversations  that  General  Grant  came  in  ? 

A.  I  have  stated  that  1  was  not  distinct  about  the  time,  nor  certain  whether 
it  was  that  morning  or  at  another,  but  I  rather  think  ho  was  there  during  that 

Q.  Do  you  recollect  any  observation  on  the  part  of  General  Thomas,  to  '.be 
effect  that  he  wished  no  unpleasantness  1 

A.  I  do  not  think  I  recollect  his  using  that  term. 

Q.  Anything  like  it  J 

A.  No,  air;  I  do  not. 

Q.  Did  there  appear  to  be  any  unpleasantness  ? 

A.  There  did  not ;  General  Thomas  wanted  to  get  in,  I  thought,  and  Mr. 
Stanton  did  not  want  to  go  out. 

Q.  But  there  was  nothing  offensive  on  either  side  T 

A.  There  was  noching  very  belligerent  on  either  side. 

Q.  Was  ihete  any  joking  in  Mr.  Stanton's  room,  as  well  as  ia  Schriver's  room  ? 

A.  No,  sir. 

Q.  Any  occasion  for  a  laugh  ? 

A.  It  was  more  stern  ia  Mr,  Stanton's  room,  as  he  once  or  twice  ordered 
General  Thomas  to  go  to  his  room  as  a  subordinate. 

Q.  That  was  the  only   thing  that  looked  like  sternness  1 

A.  That  was  rather  stern,  I  thought. 

fie-examined  by  Mr.  Manager  Bdtler  : 

Q.  The  counsel  for  the  President  asked  you  if  General  Thomas  was  armed 
on  that  occasion  i   will  you  allow  me  to  ask  if  on  that  occasion  he  was  masked  1 

A.  He  was  not,  sir. 

Hon.  Walter  A.  Burleigh  sworn  and  examined. 

By  Mr.  Manager  Butleu  : 
Q.  What  is  your  name  and  position  ? 

A.  My  name  ia  Walter  A.  Burleigh.  At  present  Tarn  a  delegate  from  Dakpta 
Territory  in  the  lower  house  of  Congress. 

Q.  Do  you  know  Lorenzo  Thomas,  Adjutant  General  of  the  army  1 
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A.  I  do,  sir 

Q.  How  long  liave  you  known  him  ! 

A,  For  several  years  ;  I  cannot  say  tow  many. 

Q,  Have  you  been  on  terms  of  intimacy  with  himl 

A.  I  liave  been. 

Q.  He  visiting  your  house,  and  you  his  ? 

A.  Yes,  sir. 

Q.  Do  you  remember  an  occasion  when  you  had  some  conversation  with  Mr. 
Moorhead  about  visiting  Mr.  Stanton's  office  ?  Do  you  remember  that  you  had 
such  a  conversation  t 

A.  I  recollect  going  to  the  Secretary  of  War  with  Mr.  Moorhead  on  the  morn- 
ing of  the  22d  of  last  February,  I  think. 

Q.  Had  you  on  the  evening  before  seen  General  Thomas  ? 

A.  I  had. 

Q.  Where? 

A.  At  hia  house. 

Q    At  what  time  in  the  evetiing  t 

A.  In  the  early  part  of  the  evening ;  I  cannot  name  precisely  the  hour. 

Q.  Had  you  a  conversation  with  him  ? 

A.  Yes,  sir. 

Q.  Mr.  Stakbery.  Wait  a  moment,  if  you  please.  What  is  the  relevancy 
of  that  to  this  inquiry  1  I  understand  this  is  about  a  conversation  of  this  wit- 
ness with  General  Thomas. 

A.  Mr.  Manager  Butlbr.  The  object  is  to  show  the  intent  and  purpose 
with  which  General  Thomas  went  to  the  War  Department  on  the  morning  of  the 
22d  of  February;  that  he  fcent  with  the  intent  and  purpose  of  taking  posses- 
sion by  force ;  that  he  alleged  that  intent  and  purpose ;  that  in  consequence  of 
that  allegation  Mr.  Burleigh  invited  General  Moorhead  and  went  np  to  the 
War  Office,  The  conversation  whiehlexpect  to  prove  is  this:  after  the  Presi- 
dent of  the  United  States  had  appointed  General  Thomas  and  given  him  direc- 
tions to  take  the  War  Office,  and  after  he  had  made  quite  a  visit  there  on  the 
2i8t,  on  the  evening  of  the  21st  he  told  Mr.  Burleigh  that  the  next  day  he  was 
going  to  take  possession  by  force.     Mr.  Burleigh  said  to  him 

Mr.  Stanberv.  No  matter  about  that.     We  object  to  that  testimony. 

Mr.  Manager  Butlek.  You  do  not  know  what  you  object  to  if  you  do  not 
hear  what  I  offer. 

Mr.  Stanberv.  We  object  to  it. 

Mr,  Curtis.  We  know  sufficiently  for  the  purpose  of  the  objection. 

The  Ohikf  Justice.  The  Chief  Justice  thinks  the  testimony  is  competent, 
and  it  will  be  heard  unless  the  Senate  think  otherwise. 

Mr.  Drake.  I  suppose,  sir,  that  the  question  of  the  competency  of  evidence 
in  this  court  is  a  matter  to  be  determined  by  the  Senate,  and  not  by  the  presid- 
ing officer  of  the  court.  The  question  should  be  submitted,  I  think,  sir,  to  the 
Senate.  I  take  exception  to  the  presiding  officer  of  the  court  undertaking  to 
decide  a  point  of  that  kind 

The  Chief  Justice.  The  Chief  Justice  is  of  opinion  that  it  is  his  duty  to 
decide  preliminarily  upon  the  objections  to  evidence.  If  he  is  incorrect  in  that 
opinion  it  will  be  for  tlie  Senate' to  correct  him, 

Mr.  Drake.  I  appeal,  sir,  from  the  decision  of  the  chair,  and  demand  a  vote 
of  the  Senate  upon  tJie  question. 

Mr.  Fowler.  Mr.  Chief  Justice.  I  beg  to  know  what  your  decision  is. 

The  Chief  Justice.  The  Chief  Justice  states  to  the  Senate  that  in  his  judg- 
ment it  is  hia  duty  to  decide  upon  questions  of  evidence  in  the  first  instance, 
and  that  if  any  senator  desires  that  the  question  shall  then  be  submitted  to  the 
Senate  it  is  his  duty  to  submit  it.     So  tar  as  he  ia  aware,  thai  has  been  the 
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usual  course  of  practice  in  trials  of  persons  impeached  in  the  House  of  Lorda 
and  in  the  Senate  of  the  United  States. 

Mr.  Drake.  My  position,  Mr.  President,  is  that  there  is  nothing  in  the  rules 
of  this  Senate  sitting  upon  the  trial  of  an  impeachment  'which  gives  that 
authority  to  the  Chief  Justice  presiding  over  tlie  body. 

Mr.  FessbnDK.v.  The  senator  ia  out  of  order. 

Mr.  Johnson.  I  call  the  honorable  member  from  Missouri  [Mr.  Di-akcJ  to 
order.     The  question  is  not  debatable  in  the  Senate. 

Mr.  Drake.  I  am  not  debating  it;  I  am  stating  my  point  of  order. 

The  Chief  Justice.  The  senator  will  come  to  order. 

Mr.  Manager  Butler.  If  the  President  please,  is  not  this  question  debatable  ? 

The  Chief  Justice.  It  is  debatable  by  the  managers  and  counsel  for  the 
defendant;  not  by  senators. 

Mr.  Manager  Butlek.  We  have  the  honor,  Mr.  President  and  gentlemen  of 
the  Senate,  to  object  to  the  ruling  just  attempted  to  be  made  by  the  presiding 
officer  of  the  Senate,  and  with  the  utmost  submission,  hut  with  an  equal  degree 
of  firmness,  we  must  insist  upon  our  objection,  because,  otherwise,  it  would 
always  put  the  managers  in  the  condition,  when  the  ruling  was  against  them,  of 
appealing  to  the  Senate  as  a  parliamentary  body  against  the  ruling  of  the  Chair. 
We  have  been  too  long  in  parliamentary  and  other  bodies  not  to  know  how 
much  disadvantage  it  is  to  be  put  in  that  position — the  position,  whether  real  or 
apparent,  of  appealing  from  the  ruling  of  the  presiding  officer  of  the  Senate. 
We  are  very  glad  that  this  question  has  come  up  upon  a  ruling  of  the  presiding 
officer  which  is  in  our  favor,  ao  that  we  do  not  appear  to  be  invidious  in  making 
the  objection.  Although  it  has  fallen  from  the  presiding  officer  that  he  under- 
stands that  all  the  precedents  arc  in  the  direction  of  his  intimation  of  opinion, 
yet,  if  we  understand  the  position  taken,  the  precedents  are  not  in  support  of 
that  position.  Lest  I  should  have  the  misfortune  to  misstate  the  position  of  the 
presiding  officer  of  the  Senate,  I  will  state  it  as  I  understand  it,  subject  to  hia 


I  understand  the  position  to  be  that  primarily,  as  a  judge  in  court  would  have 
the  right  to  do,  the  presiding  officer  of  the  Senate  claims  the  right  to  rule  a 
question  of  law,  and  then  if  any  member  of  the  court  chooses  to  object,  it  must 
be  done  in  the  nature  of  an  appeal  as  taken  by  one  senator  just  now.  If  I  am 
incorrect  in  my  statement  of  the  position  of  the  presiding  officer  I  beg  to  be 
corrected. 

The  Chief  Justice.  The  Chief  Justice  will  state  the  rule  which  he  con- 
ceives to  be  applicable  once  more.  In  this  body  he  is  the  presiding  officer ;  he 
is  so  in  virtue  of  his  high  office  under  the  Constitution.  He  is  Chief  Justice  of 
the  United  States,  and,  therefore,  when  the  President  of  the  United  States  is 
tried  by  the  Senate,  it  is  his  duty  to  preside  in  that  body  ;  and,  as  he  under- 
stands, iie  is,  therefore,  the  President  of  the  Senate  sitting  as  a  court  of  impeach- 
ment. The  rule  of  the  Senate  which  applies  to  this  question  is  the  seventh  rule, 
which  declares  that  "the  presiding  officer  may,  in  tbe  first  instance,  submit  to 
the  Senate,  withont  a  division,  all  questions  of  evidence  and  incidental  ques- 
tions," He  is  not  required  by  that  rule  so  to  submit  those  questions  in  the  first 
instance ;  but  for  the  despatch  of  business,  as  is  usual  in  the  Supreme  Court,  he 
expresses  his  opinion  in  the  first  instance.  If  the  Senate,  who  eonatitute  the 
court,  or  any  member  of  it,  desires  the  opinion  of  the  Senate  to  be  taken,  it  ia 
his  duty  then  to  ask  for  the  opinion  of  the  court. 

Mr.  Manager  Butler,  May  I  respectfully  inquire  whether  that  would 
extend  to  a  manager;  whether  a  manager  would  have  the  right  to  ask  that  a 
question  of  law  should  he  submitted  to  the  Senate  f 

The  Chief  Justicr-  The  Chief  Justice  thinks  not.  It  must  be  by  the  action 
of  the  court  or  a  member  of  it. 

Mr.  Manager  Butler.    Then  this  matter  becomes  of  very  important  and 
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momentous  substance,  because  the  presiding  officer,  who  ia  not  a  member  of  the 
court,  who  has  no  vote  in  the  court,  as  we  understand  it,  except  possibly  upon 
a  question  of  etjual  division,  gives  a  decision  on  a  question  of  law,  it  may  be  of 
the  first  importance — which,  if  made,  precludes  the  House  of  Representatives 
from  asking  even  that  the  Senate,  who  are  the  triers,  shall  pass  upon  it.  There- 
fore if  this  ia  to  be  adopted  as  a  rule  our  hands  are  tied;  and  it  was  in  order  to 
get  the  exact  rule  that  I  have  asked  the  presiding  olScer  of  the  Senate  to  state, 
as  he  has  kindly  and  fully  stated,  his  exact  position. 

The  Chief  Justice.  Mr.  Manager,  the  Chief  Justice  has  no  doubt  of  the 
right  of  the  honorable  managers  to  propose  any  question  they  see  fit  to  the 
Senate,  but  it  is  for  the  Senate  itself  to  determine  how  a,  question  shall  be 
taken, 

Mr.  Manner  Butler,  I  understand  the  distinction.  It  is  a  plain  one. 
The  managers  may  propose  a  question  to  the  Senate,  and  the  Chief  Justice 
decides  it,  and  we  then  cannot  get  the  question  we  propose  before  the  Senate 
unless  through  the  courtesy  of  some  senator.  I  think  I  state  the  position  with 
accuracy ;  and  it  is  the  one  to  which  we  object,  I  again  say,  respectfully  aa 
we  ought,  but  firmly,  aa  we  must. 

Now,  how  are  the  precedents  upon  this  question?  Sorry  I  am  to  he  obliged 
to  deny  the  position  taken  by  the  presiding  officer  of  the  Senate,  that  the  pre- 
cedents in  this  country  and  England  are  with  him.  I  understand  that  this 
question,  as  a  question  of  precedents  in  England,  has  been  settled  many,  many 
years,  hundreds  of  years.  Not  expecting  chat  it  wonld  arise  here,  I  have  not 
at  hand  at  this  moment  all  the  books  to  which  I  conld  refer,  but  I  can  give  a 
leading  case  where  this  question  arose.  If  I  am  not  mistaken,  it  arose  in  the 
trial  of  Lord  Strafi^ord,  in  the  thirty-second  year  of  the  reign  of  Charles  11. 
The  House  of  Lords  had  a  rule  prior  to  the  trial  of  Strafford,  by  which  the 
Commons  were  bound  to  address  the  lord  high  steward  as  his  grace  or  "  my 
lord,"  precisely  as  the  counsel  for  the  respondent  seem  to  think  themselves 
obliged  to  address  the  presiding  officer  of  this  body  as  "Mr,  Chief  Justice." 
When  the  preliminaries  of  the  trial  of  Strafford  and  the  other  popish  lords  were 
settled,  the  Commons  objected  that,  as  a  part  of  the  Parliament  of  Great  Britain, 
tbey  ought  not  to  be  called  upon  through  their  managers  to  address  any  indi- 
vidual whateyer,  and  that  their  address  should  be  made  to  the  Lords  in  Parlia- 
ment.    A  committee  of  conference  between  the  Commons  and  Peers  was  there- 


n  had,  and  the  rule  previously  adopted  in  the  House  of  Lords  was,  after 
much  consideration,  rescinded,  and  a  rule  was  reported  and  adopted  in  that  trial, 
and  it  has  obtained  ever  since  in  all  other  trials.  The  result  of  the  conference 
is  stated  in  this  way  ; 

On  tlie  29t]i  of  November,  1680,  it  is  a^ed  at  tlie  joint  eommittee,  apon  the  objeetion  made 
by  the  Commons  to  oue  of  the  ruins  laid  down  by  the  Lords,  via :  That  when  the  Commons 
should  Bsk  any  questions  Bt  the  trial  they  should  apply  tlicmselves  to  the  lord  atewurd,  that 
tbe  managers  should  speak  to  the  Lords  as  a  House,  and  say  "  my  lords,"  and  not  to  the 
lord  high  steward,  and  say  "my  lord"  or  "your  grace." 

A  reason  being  given  that  the  lord  high  steward  was  not  a  necessary  part  of 
the  court,  but  only  as  speaker  of  the  House  of  Lords,  and  the  lords  themselves 
were  the  only  body  of  triers.  When  Lord  Strafford  came  to  the  bar  the  Lords, 
conformably  to  this  doctrine,  on  the  a9th  of  November,  1680,  order — 

That  the  Lord  Strafford  shall  he  directed  to  apply  himself  to  the  Lords,  and  not  to  the  lord 
high  steward,  as  often  as  he  shall  have  occasion  to  speak  at  bis  tiial. 

.  And  from  that  day  to  the  latest  trial  in  Parliament,  which  is  the  Earl  of 
Cardigan  ease,  in  1S4I,  the  rule  has  been  followed.  Earl  Cardigan  being  tried 
in  the  House  of  Lords,  Lord  Chief  Justice  Denman  presided  upon  that  trial, 
and  in  that  case,  as  in  alt  the  others,  the  body  was  universally  addressed  by 
counsel  on  all  sides,  by  prisoner,  by  managers,  by  everybody,  as  "  my  lords," 
so  that  there  should  be  no  recognition  of  any  superior  right  in  the  presiding 
officer  over  any  other  member  of  the  assembly, 
12  i  P 
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Nor  need  I,  upon  this  matter  of  precedenta,  stop  here.  In  more  thati  these 
caeea  this  queetion  bae  ariBeu.  In  Lord  MacciesfieM'e  case,  in  1724,  if  I  remem- 
ber aright,  the  point  arose  whether  the  presiding  oificer  ehonld  decide  an  inct-. 
dental  qnefltion  upon  the  trial ;  but  in  every  case  Lord  Chief  Justice  King 
referred  all  questions  wholly  to  the  Lords,  saying  to  the  Lords,  "  Yon  may 
decide  as  you  please." 

Again,  when  Lord  Erskine  presided  on  the  trial  of  Lord  Melville,  which  was 
a  trial  early  in  the  century,  conducted  with  as  much  care,  regard  to  forma,  and 
with  the  utmost  preservation  of  decency  and  order  of  the  proceedings,  the 
question  was  put  to  him  whether  he  ruled  points  of  law,  and  he  expressly  dia- 
daimed  that  power,  saying  in  substance,  on  every  ruling  of  an  incidental 
question,  "  Unless  any  noble  lord  should  think  that  this  matter  should  be  further 
considered  in  the  Chamber  of  Parliament,  I  will  give  my  opinion,"  thereby 
always  submitting  the  question  to  the  lords  in  the  first  instance. 

Again,  in  Lord  Cardigan's  case,  to  which  I  have  just  refei'red,  when  a  quea- 
tion  of  evidence  arose  as  to  whether  a  card  on  which  the  name  of  Harvey  Gar- 
nett  Tuckett  was  placed  should  be  given  in  evidence,  the  question  being  whether 
the  man's  name  was  Harvey  Garnett  Phipps  Tuckett  or  only  Harvey  Garnett 
Tuckett,  but  a  question  on  which  the  whole  trial  finally  turned  when  afterward 
the  whole  evidence  was  in.  Lord  Denman,  instead  of  deciding  the  question, 
submitted  it  to  the  lords,  aa  follows  : 

The  inconvenience  of  clearing  the  house  is  so  great  that  I  shonld  rather  venture  to  pro- 

ae  that  the  decision  of  this  question,  if  jour  loidaliipa  should  b«  called  upon  to  decide  it, 
better  be  postponed. 

The  question  was  not  at  that  lime  pressed. 

And  when  the  attorney  general  of  England  made  his  argument  upon  the  evi- 
dence. Lord  Denman  arose  and  apologized  to  the  Hous6  of  Lords  for  having 
allowed  hijn  to  argue,  and  said  in  substance  he  hoped  this  would  not  be  drawn 
into  a  precedent  in  criminal  trials,  but  that  be  did  not  think  it  quite  right  for 
him  to  interfere  and  stop  him.  And  when,  finally,  the  Lords  deliberated  with 
closed  doora  upon  the  point  taken,  and  Lord  Denman  gave  an  opinion  to  the 
Lords  upon  whether  the  proof  sustained  the  indictments,  Bis  lordship  said: 

If,  my  lords,  the  present  were  an  ordinary  case,  triad  before  one  of  tbe  inferior  courts, 
and  the  same  objection  had  been  taken  in  this  stage  to  the  proof  of  idenOty,  the  jud|!e  would 
consult  his  nolee  and  explain  how  far  he  thought  the  objection  well  founded,  and  I  appre- 
hend that  the  jury  would  at  once  return  a  verdict  of  acquittal. 

ToiU'  lordships  silting  in  this  high  court  of  parlisment  unite  the  functions  of  both.  I 
have  stated  my  own  views,  as  an  indiTidual  member  of  tbe  court,' of  the  question  by  you 
to  be  considered,  diecuaacd,  and  decided.  Thoueh  I  have  commenced  the  debate,  it  cannot 
be  necessary  for  me  to  disclaim  the  purpose  of  dictating  my  own  opinion,  which  is  respect- 
fully laid  before  you  with  the  hope  ot  eliciting  those  of  ilie  house  at  large.  If  aoy  other  dut? 
is  cast  upon  me,  or  if  there  is  any  more  convenient  course  to  be  pursued,  I  shall  be  pieally 
indebted  to  any  of  your  lordships  who  will  be  so  kind  »i  lo  instruct  me  in  It.  In  the  aosence 
of  any  other  suggestion,  I  venture  to  declare  my  own  judgment,  grounded  on  the  reasons 
briefly  submitted,  tbat  the  Earl  of  Cardigan  is  entitled  to  be  declared  not  guilty. 

Now,  then,  in  the  light  of  authority,  in  the  light  of  the  precedents  to  which 
the  presiding  officer  has  appealed,  in  the  light  of  reason,  and  in  the  light  of  prin- 
ciple, we  are  bound  to  object  to  this  claim  of  power  on  tbe  part  of  the  Chief 
Justice.  I  say  again  that  it  is  not  a  mere  queation  of  form,  for  all  mere  forma 
we  would  waive,  but  it  is  a  question  of  substance.  It  is  a  question  whether  the 
House  of  Representatives  can  bring,  by  their  own  motion,  to  the  Seriate  a  ques- 
tion of  law  if  tbe  Chief  Justice  who  is  presiding  chooses  to  stand  between  the 
Senate  and  the  House  and  its  prosecution.  That  is  a  question  of  vital  impor- 
tance, upon  which,  for  the  benefit  of  the  people  for  all  time  hereafter,  if  it  did 
not  make  any  difierenee  in  this  case,  I  would  not  yield  one  hair,  because  no  jot 
or  tittle  of  the  rights  of  the  people  or  of  the  House  of  EepreaentativeH,  so  far  as 
I  nnderstaDd  them,  shall  ever  fall  to  the  ground  by  any  inattention  or  inadver- 
tence or  yielding  of  mine. 
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Allow  me  to  state  agaia  the  proposition  declared  by  the  learned  presiding 
officer,  because  to  me  it  seema  an  invasion  of  the  privileges  of  the  Honse  of 
Representatives.  It  is  this :  that  when  the  House  of  Representatives  proposes  a 
question  of  lav  to  the  Senate  of  the  United  States  on  the  trial  by  impeaehment 
of  the  President  of  the  United  States,  the  Chief  Justice  presiding  in  this  as  a 
court  can  stand  between  the  House  of  Representatives  and  the  Senate  and  decide 
the  question ;  and  then,  unless  by  the  courtesy  of  some  senator  who  may  be 
induced  to  make  a  motion  for  them,  the  House  of  Reprcsentatires,  through  ita 
managers,  cannot  get  that  question  of  law  decided  by  the  Senate. 

I  should  be  inclined  to  deem  it  my  duty,  and  I  believe  my  associate  managers 
■will  agree  with  me  if  we  are  put  in  that  position,  to  ask  leave  to  withdraw  and  take 
instruction  from  the  House  before  we  lay  the  rights  of  the  House,  bound  band 
and  foot,  at  the  feet  of  any  one  man,  however  high  or  good  or  just  he  may  be ; 
for,  as  I  respectfnlly  bring  to  your  attention,  it  is  a  question  of  most  momentous 
coreequeoce,  although  not  so  great,  not  of  so  much  consequence  now,  when  we 
have  a  learned,  able,  honest,  candid,  patriotic  Chief  Justice  in  the  chair,  as  it 
may  be  hereafter.  Let  us  look  forward  to  the  time  which  may  come  in  the  his- 
tory of  this  nation  when  we  get  a  Jeffries  as  lord  high  steward  or  Chief  Justice. 
I  want,  then,  that  the  precedent  set  in  this  good  time,  by  good  men,  when  every- 
thing is  quiet,  when  the  country  is  not  disturbed,  to  be  such  as  to  hold  any 
future  Jeffries  as  did  the  precedents  of  old ;  for  this  brings  to  my  mind  Jef- 
fries'a  conduct  on  an  exactly  similar  question,  when  he  was  held  bound  by  the 
precedents  of  the  House  of  Lords.  In  the  trial  of  Lord  Delamere,  Chief  Justice 
Jeffries,  being  lord  high  steward,  presiding,  said  to  the  earl  as  be  came  to 
plead — I  give  substance  now,  not  words — "  My  lord,  you  had  better  confess 
and  throw  yourself  on  the  mercy  of  the  King,  your  master;  he  is  the  fountain 
of  all  mercy,  and  it  will  be  better  for  you  so  to  do,"  The  accused  earl  replied 
to  him  :  "  Are  yoa,  my  lord,  one  of  my  judges,  that  give  me  such  advice  here 
on  my  trial  for  my  death  1"  Jeffries,  quailing  before  the  indignant  eye  of  the 
man  whose  rights  he  was  interfering  with,  said  :  "  No,  I  am  not  one  of  your 
judges;  I  only  advise  you  as  a  friend,"  I  desire  the  precedent  fixed  now  in 
good  times  as  strong  as  they  were  before  Jeffries's  time,  so  that  hereafter,  when 
we  get  a  Jeffries,  if  we  ever  have  that  misfortune,  he  shall  be  bound  by  them. 
We  have  had  a  Johnson  in  the  presidential  chair  j  and  we  e'annot  tell  who  may 
get  into  tlie  chair  of  the  Chief  Justice  in  the  far  future ;  but,  if  we  ever  do  get  a 
Jeffries  in  that  chair,  I  want  tlje  precedent  upon  this  point  so  settled  now  that 
it  cannot  be  in  any  way  disturbed,  so  as  to  hold  him  to  the  true  rule  as  with 
hooks  of  steel. 

The  Chikf  Justice.  The  Chair  will  state  the  question  for  the  consideration 
of  the  Senate.  The  honorable  manager  put  a  question  to  the  witness.  It  was 
objected  to  on  the  part  of  the  counsel  for  the  President.  The  Chief  Justice  is 
of  opinion  that  it  is  hie  duty  to  express  bis  judgment  upon  that  question,  sub- 
ject to  having  the  question  put  upon  the  reqnisitioii  of  any  senator  to  the 
Senate.     Are  you  ready  for  the  question? 

Mr.  Grimes.  The  question  is,  whether  the  judgment  of  the  Chief  Justice 
shall  staud  as  the  judgment  of  the  Senate  ? 

The  Chief  Justice.  Yes,  sir. 

Mr.  Drake.  No,  sir.  I  raise  the  question  that  the  presiding  officer  of  the 
Senate  had  no  right  to  make  a  decision  of  that  question. 

The  Chiek  Justice.  The  senator  is  not  m  order. 

Mr,  Drake.  I  wish  that  question  put  to  the  Senate,  sir. 

The  Chief  Justice.  The  senator  will  come  to  order, 

Mr,  CoNKLiNG,  Mr,  President,  I  rise  for  information  from  the  Chair.  Ibeg 
to  inquire  whether  the  question  upon  which  the  Senate  is  about  to  vote  19 
whether  the  proposed  testimony  be  competent  or  not,  or  whether  the  prestdiog 
officer  be  competent  to  decide  that  question  or  not? 
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The  Chief  Justice.  It  is  tbe  laat  qneation,  whether  the  Chair  in  the  firnt 
infltance  may  state  hia  judgment  vipon  such  a  question.  That  is  the  question 
for  the  conaideration  of  the  Senate.     The  yeas  and  nays  will  be  called, 

Mr.  OoNKLmG.  Before  the  yeas  and  nays  are  called,  I  beg  that  the  whole 
of  the  latter  clauBe  of  the  seventh  rule  may  be  read  for  the  information  of  the 
Senate. 

The  Chief  Justice,  (to  the  Secretary,)  Read  the  rule. 

Mr.  Howard.  Bead  the  whole  of  the  rule. 

The  Secretary  read  as  follows  : 

VII.  ThepreBidingoffieer  of  the  Sennte  shall  direct  all  necessary  preparali  one  io  the  Senate 
chamber,  and  the  presiding  offiter  upon  the  trial  ahall  direct  ail  the  forms  of  proceeding 
while  the  Senate  are  sitting  for  the  purpose  of  tr; ing  an  impeacbment,  and  all  forms  during 
the  trial  not  otherwise  specially  provided  for.  Tbe  presiding  o£Bc«r  nay,  in  Ibe  first 
instance,  submit  to  the  Senate,  without  a  division,  ail  questions  of  evidence  and  incidental 
□nestions ;  but  the  same  shall,  on  the  demand  of  one-dfth  of  tbe  members  present,  b« 
aecided  by  yeas  and  nays. 

Mr.  Manager  Bingham.  Mr.  President,  after  conBultatlon  with  my  aaaociate 
managers,  I  ask  leave  to  make  aome  additional  remarks  to  the  Senate  before  this 
vote  be  taken,  and  to  call  tbe  attention  of  senators  especially  to  rule  seven  to 
which  the  President  made  reference.  We  think  oursel^ea  justified  in  asking  tbe 
Senate  to  consider  that  rule  seven  does  not  contemplate  any  departure  from  the 
long-established  nsage  governing  proceedings  of  this  character ;  in  other  words, 
that  rule  seven  siraply  does  provide  that  "  The  presiding  officer  may,  in  the  first 
instance,  submit  to  the  Senate,  without  a  diviaion,  all  questions  of  evidence  and 
incidental  questions  ;  but  the  same  shall,  on  the  demand  of  one-fifth  of  the  mem- 
bers present,  be  decided  by  yeas  and  nays."  We  respectfully  submit  to  tbe 
Senate,  with  all  respect  to  the  presiding  officer,  that  this  role  means  no  more 
than  this  :  that  if  no  qneation  be  raised  by  the  senators  and  one-fifth  do  not 
demand  the  yeas  and  nays,  it  authorizes  the  presiding  officer  simply  to  take 
the  sense  of  the  Senate  upon  all  such  questions  without  a  division,  and  there  it 
ends. 

I  beg  leave  further  to  say  to  the  senators,  in  connection  with  what  has  fallen 
already  from  my  associate,  that  I  look  upon  this  question  now  involved  in  the 
decision  of  the  presiding  officer  as  settled  by  the  terms  of  the  Constitution  itself. 
The  Constitution  of  the  United  States,  as  the  senators  will  remember,  provides 
that  the  Senate  has  the  sole  power  to  try  all  impeachments.  The  expression, 
"  the  sole  power,"  as  the  Senate  will  doubtless  agree,  neeeaaarilj'  means  the  only 
power.  It  includes  everything  pertaining  to  the  trial.  Every  judgment  that 
must  be  made  is  a  part  of  the  trial,  whether  it  be  upon  a  preliminary  question 
or  a  final  question.  It  seems  to  me  that  the  words  were  incorporated  in  the 
Constitution  touching  this  procedure  in  impeachment  in  the  very  light  of  tbe 
long- continued  usage  and  practice  in  Parliament.  It  is  settled,  I  beg  leave  to 
remind  senators,  in  the  very  elaborate  and  exhaustive  report  of  the  Commons  of 
England  upon  the  Lords'  journala  that  the  peers  alone  decide  all  questions  of 
taw  and  fact  arising  in  such  a  trial. 

It  is  settled,  in  other  words,  that  the  peers  alone  are  the  judges  in  every  case 
of  the  law  and  the  fact;  that  tbe  lord  chancellor  presiding  is  but  a  ministerial 
officer  to  keep  order;  to  present  for  the  decision  of  the  peers  the  various  ques- 
tions as  they  arise  ;  to  take  tbeir  judgment  upon  them ;  and  there  his  authority 
Stops. 

And  this  doctrine  is  considered  so  well  settled,  I  may  be  permitted  to  say 
farther,  (here  speaking  from  recollection  of  that  which  I  have,  however,  care- 
fijly  examined,)  that  it  is  carried  into  the  great  text-hooks  of  the  law  and  finds 
a  place  in  the  fourth  Institute  of  Coke,  wherein  he  declares  that  the  peers  are 
the  judges  of  tbe  law  and  fact,  and  conduct  the  whole  proceedings  according  to 
tbe  law  and  usage  of  Parliament. 

Ab  I  understand  this  question  aa  it  is  presented  here,  I  agree  with  my  asso- 
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date  tliat  it  ie  of  very  great  importance,  not  only  as  touchiog  the  admiesibiliW 
'of  evidence — for  we  c<irlainly  have  no  ground  of  eomplaiat  of  the  presiding  offi- 
cer for  the  ruling  he  made  touching  the  admiBsibility  of  thu  evidence  which  we 
offer  through  this  witneas — hut  as  touching  every  other  queetioo  that  can  arise; 
f OP  ex  am  pie,  queetions  that  may  involve  the  validity,  legality,  if  you  please,  of 
any  of  the  charges  preferred  in  these  articles.  If  such  a  ruling  were  asked  here 
of  the  presiding  officer,_we  submit  that  it  is  not  competent  for  him  to  pronounce 
any  judgment  on  the  subject — that  it  is  alone  for  the  Senate  to  determine ;  and 
they  determine  it  simply  for  the  reason,  as  I  said  before,  that  they  have  the  sole 
power  to  try  all  questions  involved  in  the  case. 

We  stand,  then,  upon  what  we  believe  las  been  the  uniform  practice  touching 
this  question  in  England,  and  we  consider  that  the  President  presiding  now  in 
the  Senate  has  no  more  power  over  this  question  before  the  Senate  than  has  the 
lord  chancellor,  when  he  presides  over  the  deliberations  of  the  peels,'  to  decide 
any  question.  Beiug  himself  a  peer,  be  has  but  his  own  vote.  I  do  not  think 
a  case  can  he  found  wherein  it  was  consented  by  the  peers  that  the  lord  chan- 
cellor should  give  a  decision  in  any  case  which  ia  to  stand  aa  the  judgment  of 
the  court  without  consulting  the  peers.  That  is  the  position  that  we  assume, 
and  we  ask  it  to  be  understood  and  considered  by  the  Senate.  We  understand 
that  the  question  upon  which  the  vote  of  the  Senate  ia  to  be  had  is,  whether  the 
Senate  shall  decide  that  the  presiding  officer,  bimaelf  not  being  a  member  of 
that  body  which  ia  invested  with  the  sole  power  to  try  impeachments,  and  there- 
fore to  decide  all  questions  in  the  trial,  can  himself  make  a  decision,  which  decision 
is  to  stand  as  the  judgment  of  this  tribunal  unless  reversed  by  a  subsequent 
action  of  the  Senate.  That  we  understand  to  he  the  question  that  is  submitted, 
and  upon  which  the  Senate  is  about  to  vote. 

Mr.  Manager  Butler.  And  that  the  managers  cannot  raise  the  question. 

Mr.  Manager  Binoham.  It  is  also  suggested  by  my  associate  that  there  is 
also  involved  in  the  question  the  further  proposition  that  the  managers,  in  the 
event  of  such  deciaion  being  made  by  the  presiding  officer,  cannot  call  even  for 
a  review  of  that  decision  by  the  Senate. 

Mr.  Wilson.  I  move  that  the  Senate  retire  for  the  purpose  of  consultation. 

Several  Sesatobs.  No,  no. 

Mr.  Shebman,  Before  that  is  done  I  desire  to  submit  a  question  to  the  man- 
agers, in  accordance  with  the  rule. 

The  Chief  Justicb.  Does  the  senator  from  Massachusetts  withdraw-his 
motion  1 

Mr.  Wilson.  I  withdraw  it  for  a  moment. 

Mr.  Shebmax.  I  send  to  the  Chair  a  question. 

The  Chief  Justice.  The  Secretary  will  read  the  queation. 
'  The  Secretary  read  the  question  of  Mr.  Sherman,  as  follows  : 

I  ask  the  managers  what  are  the  precedents  in  the  cases  of  impeachment  in 
the  United  States  upon  this  point  J  Did  the  Vice-President,  as  presiding  officer, 
decide  preliminary  questions,  or  did  he  submit  them  in  the  first  instance  to  the 
Senate ! 

Mr.  Manager  Boutwell.  Mr.  President  and  gentlemen  of  the  Senate,  I  am 
very  much  indisposed  to  ask  the  attention  of  the  Senate  further.  As  a  question 
concerning  the  rights  of  the  House  in  this  proceeding,  it  seems  to  me  of  the 
gravest  character ;  and  yet  I  can  very  well  foresee  that  the  practical  assertion 
on  all  questions  arising  in  a  protracted  trial  of  the  principle  which  the  managers 
assert  here  in  behalf  of  the  House  is  calculated  to  delay  the  proceeding,  and 
very  likely  at  times  to  involve  us  in  temporary  difficulties.  In  what  I  say  I 
speak  with  the  higbeat  personal  rcapect  for  the  Chief  Justice,  who  presides, 
being  fully  assured  that  in  the  rulings  he  might  make  upon  questions  of  law 
and  the  admisaibility  of  testimony  he  would  always  be  guided  by  that  conscien- 
tious regard  for  the  right  for  which  he  is  eminently  distinguished. 
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Bat  I  also  foresee  that  if  the  managers  acting  for  the  House  in  tlie  case  now 
before  the  Senate  and  before  the  country,  and  acting,  I  may  say,  in  behalf  of 
other  generations  and  of  other  men  who  unfortunately  may  be  similarly  situated 
in  future  times,  shonld  admit  that  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  sitting  here  as  the  presiding  officer  of  this  body  for  a  specified 
purpose,  and  for  a  specified  purpose  only,  has  a  right  to  decide,  even  as  prelim- 
inary to  the  final  judgment  of  the  Senate,  questions  of  lavr  and  evidence  which 
in  the  end  may  be  vital  in  the  decision  of  this  Jiibunal  upon  the  question  of  the 
guilt  or  the  innocence  of  the  person  arraigned,  they  should  make  a  surrender,  in 
substance,  of  the  constitutional  rights  of  the  House  and  the  constitutional  rights 
of  the  Senate  sitting  as  the  tribunal  to  try  impeachments  presented  by  the  House 
of  Representatives.  With  all  deference  I  maintain  that  the  language  of  the  Con- 
stitution, in  these  words — 

"  Wien  the  President  of  the  United  Slat«a  ia  tried  th«  Chief  Justice  shall  preside" — 
ia  conclusive  without  argument.  He  presides  here  not  as  a  member  of  this  body ; 
for  if  that  were  assumed  the  claim  would  be  in  derogation,  nay,  in  violation,  of 
(mother  provision  of  the  Constitution,  which  confides  to  the  Senate  the  sole 
power  of  tiying  all  impeachments  I  know  of  no  language  which  could  be  used, 
mote  specific  in  its  character,  more  inclusive  and  exclusive  in  its  terms.  The 
language  includes,  as  has  been  maintained  by  Mr.  Manager  Butler  in  the  opening 
argument,  all  the  members  of  the  Senate,  all  the  men  chosen  under  the  Oonati- 
tution  and  representing  the  several  States  of  the  Union,  whatever  may  he  their 
qualities,  whatever  may  be  their  capacities,  whatever  may  be  their  interests, 
whatever  may  be  their  affiliation  with  or  to  the  person  accused.  The  Senate  sits 
in  its  conatitutiooal  capacity  to  decide  under  the  Constitution  the  question  of  the 
guilt  of  the  accused,  with  all  the  felicities  and  with  all  the  infelicities  which  belong 
to  the  tribunal  organized  under  and  by  virtue  of  the  Constitution,  We  must 
accept  it  as  it  is,  with  no  power  to  change  it  in  any  parlicular. 

So,  also,  the  words  of  the  Constitution  are  exclusive.  With  all  deference 
I  am  forced  to  assert  and  maintain  that  these  words  exclude  every  other  man, 
whatever  his  station,  rank,  position  elsewhere,  whatever  bis  relations  to  this 
body  under  or  by  the  Constitution.  The  Senate,  by  the  Constitution,  has  the 
8ole  power  to  try  all  impeachments,  and  no  person  not  of  the  Senate,  and  exer- 
cising the  functions  of  a  senator  in  legislative  and  executive  afiairs,  can  in  any 
way  interfere  or  control  or  affect  their  decision  or  their  judgment  in  the  slightest 
decree.  Therefore,  Mr.  President,  it  must  follow  as  a  constitutional  duty  that 
the  Senate,  without  advice,  as  a  matter  of  right,  must  decide  every  iucidental 
question  which,  by  any  possibility,  can  control  the  ultimate  judgment  of  the 
Senate  upon  the  great  question  of  the  guilt  or  innocence  of  the  party  accused. 
If,  under  any  circumstances,  the  testimony  of  a  wituesa  proffered  may  be 
denied,  or  may  be  admitted,  upon  the  judgment  of  any  person,  or  by  any 
authority,  except  upon  the  judgment  and  authority  of  the  tribunal  before  which 
we  here  stand,  then  a  party  accused  and  impeached  by  the  House  of  Represen- 
tatives may  be  acquitted  or  he  may  be  convicted  upon  any  authority  or  opinion 
v?bich  is  not  in  fact  the  judgment  of  the  Senate  itself.  Upon  this  point  I  think 
there  can  finally  be  no  difference  of  opinion. 

But,  Mr.  President,  as  one  of  the  managers,  and  without,  having  bad  an 
opportunity  to  consult  my  associates  on  the  point,  and  speaking,  therefore,  with 
deference  to  what  may  be  their  judgment,  or  what  might  be  the  judgment  of  the 
Honse,  I  shall  be  willing  to  proceed  in  the  conduct  of  tbie  case  upon  the  under- 
Btanding  that  the  right  is  here  and  now  solemnly  asserted  by  the  Senate  for 
themselves,  and  aa  a  precedent  for  all  their  siiecessora,  that  every  question  of 
law  la  to  be  decided  by  the  Senate  without  consultation  with  the  presiding 
officer.  I  hold  that  the  judgment  muat  be  exclusively  with  the  Senate.  Still 
I  am  willing  that  in  all  these  proceedings  the  presiding  officer  of  the  Senate 
shall  give  his  opinion  or  hia  ruling,  if  you  please  to  call  it  a  ruling,  upon  ques- 
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tions  incidental  of  law  and  evidence  as  they  arise,  iniless  some  member  of  the 
Senate,  or  the  managers,  or  the  counsel  for  the  reepondeut,  should  first  deeire 
the  judgment  of  the  Senate. 

I  happen  to  have  an  extract  from  the  record  in  the  case  referred  to  by  my 
associate,  and  I  will  read  it  in  the  presence  of  the  Senate, 

In  the  trial  of  Lord  Melville,  which  is  reported  in  the  twenty-ninth  volume 
of  the  State  Trials,  Lord  Chancellor  Erskine  evidently  acted  upon  this  idea. 
Upon  a  question  of  the  admissibility  of  testimony,  it  having  hecn  argued  by  the 
managers  on  one  side  and  the  counsel  for  the  respondent  on  the  other.  Lord 
Erskine  said : 

If  any  noble  lord  ia  desirons  tbat  this  subject  should  be  a  matter  of  furthai  conaidwation 
in  the  Chamber  of  Parliament,  it  will  be  proper  that  he  should  now  move  lo  adjourn ;  if 
not,  I  bare  formed  an  opinion,  and  shall  eipress  it. 

To  that  theory  of  the  administration  of  the  duties  of  the  Chair  with  refer- 
ence to  the  rights  of  the  House  of  Representatives  and  to  the  rights  of  the 
respondent,  for  myself,  I  should  not  object ;  but  I  cannot  conscientiously,  even 
in  this  presence,  consent  to  the  doctrine  as  a  matter  of  right  that  the  presiding 
officer  of  the  Senate  isio  decide  interlocutory  questions,  and  especially  to  decide 
Ihem  under  such  circumstances  that  it  will  not  be  in  the  power  of  the  managers 
to  take  the  jndgoient  of  the  Senate  upon  the  wisdom  and  justice  of  tlie  decision. 

Mr  Manager  Bingham.  By  leave  of  the  Senate  I  desire  to  read  in  their 
hearing  an  abstract  which  I  have  made  touching  this  question  from  the  author- 
ities to  which  I  referred,  and  which  I  believe  is  accurate.  I  read  first  in  the 
hearing  of  the  Senate  the  abstract  which  was  made  from  the  report  of  the  Com- 
mons of  England  upon  the  Lords'  Journals: 

RELATION  OF  JOIHiBS,  ETC.,  TO  THE  COURT  OP  PARLIAMENT. 

Upon  esaminins  into  the  course  of  proceedioR  in  the  House  of  Lords,  and  into  the  relation 
which  exists  between  the  peers  on  the  one  hand,  and  their  nttendants  and  assistants,  the 
judges  of  the  realm,  barons  of  the  exchequer  of  the  coif,  the  King's  learned  counsel,  and  the 
civilians  masters  of  the  chancery  on  the  other,  it  appears  to  your  committee  that  these  judges 
and  other  pei-aons  learned  in  the  common  and  civil  laws  are  no  integrant  and  ueeesaarj  part 
of  tbat  court.  Their  writs  of  summonB  are  essentially  different ;  and  it  does  not  appear  that 
they  or  any  of  them  have,  or  of  xinht  ought  to  have,  a  deliberate  voice,  either  actually  or 
virtually,  in  the  judffmenla  given  in  the  high  court  of  Parliament,     Their  attendanee  in 

that  COUr*  *"  "-^^"^ K,.^:„. — :„!  .  *_]  ,1 — :_   .-    . .*:  —  ^   _..■.-_    xi___    -__    ^_-.    l^  i. 

"ed 

g  by  analogy,  so  far  as  the  nature  ol  .    . 

persons  consulted  shall  appear  to  the  peers  to  he  applicable  ti:      

of  the  case  before  them,  and  not  otherwise,  (H  Buike  p.  42;  report  on  tlie  Lords'  Juurual ; 
trial  of  Warreu  Hastings.) 

In  the  volume  of  Burke  here  quoted  the  report  is  set  out  at  length.  I  read 
further  from  the  same  report : 

JuTtsiliclion  of  the  Lordi, 
Tour  committee  finds  that  in  all  impeachments  of  the  Commons  of  Qreat  Britain  for 
high  crimes  and  misdemeanors,  before  the  peers  in  the  high  court  of  FarllamenE.  the  peers 
are  not  triers  or  jurors  only,  but  by  the  ancient  laws  and  constitution  of  this  kingdom  known 
by  constant  usage  are  judges  both  of  law  and  fact ;  and  we  conceive  that  the  Lords  are 
bound  not  to  act  in  such  a  manner  as  lo  give  rise  to  an  opinion  that  they  have  virtually 
submitted  to  a  division  of  tbeir  legalpowera,  or  that,  putting  themselves  into  the  situation 
of  mere  (tiers  or  jurors,  they  may  suffer  the  evidence  in  the  cause  to  be  produced  or  not  pro- 
duced before  tbem,  according  to  tbediscretion  of  the  judges  of  the  inferior  courts.  (8  Burke, 
p,  42 ;  Report  on  the  Lorda'  Journals !  Trial  of  Warren  Hastings.) 

I  read,  also,  the  extract  from  fourth  Institute,  to  wliieh  I  before  referred  : 
It  is  by  the  laws  and  customs  of  Parliament  tbat  all  weighty  matters  in  Parliament 
moved  concerning  the  peers  of  the  realm,  &c.,  ought  to  be  determined,  adjudged,  and  dis- 
cussed by  the  course  of  the  Parliament,  and  not  by  the  civil  law,  and  yet  by  the  common 
Jaw  of  this  realm  used  by  the  more  inferior  courts ;  for  this  reason  the  judges  ought  not  to 
pve  any  opinion  in  a  matter  of  Parliament.     (Four^  Institute,  p.  15.) 
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Mr,  Manager  Butler.  Mr.  President,  there  was  a  question  asked  by  one 
member  of  the  Senate  as  to  the  precedents.  I  have  eeut  for  the  trial  of  Judge 
Chase,  which  I  read  from  the  third  volame  of  Bentoii'a  Abridgment  of  the 
Debates  of  Congress.     The  rule  in  that  case  was  in  the  following  words  : 

All  motions  made  by  the  parties  or  tlieir  counsel  shall  be  addressed  to  the  President  of 
the  Senate,  and,  if  he  shaU  require  it  eball  be  coQimltted  to  writing,  and  read  at  the  Secre- 
tary's table ;  and  all  decisions  shall  be  had  bj  yeas  and  nays,  ana  without  debate,  tvhich 
shall  he  entered  on  the  records. 

In  the  course  of  the  trial  there  arose  this  question  :  whether  a  Mr.  Hay,  a 
witness  in  the  caae,  should  use  a  certain  paper  to  refresh  his  memory. 

Mr.  Harper  here  interrupted  Mr.  Har,  and  said:  "The  nituess  majrefer  to  anything  done 
by  himself  at  the  time  the  occurrence  happened  which  he  relates.  But  I  submit  it  to  the 
conrt  how  correct  it  is  to  refer  to  what  wmb  not  done  by  him,  or  done  at  the  timB," 

The  President  asked  Mr.  Hay  whether  the  notes  were  taken  by  him. 

Mr,  Hay.  The  statement  was  made  by  different  persons.  Some  parta  were  made  by  my- 
self, perhaps  the  greater  part ;  the  rest  by  Mr.  Nicholas  and  Mr.  Wirt.  I  believe  I  shall  be 
able  lo  state  from  it  every  material  occurrence  which  took  place  at  the  time. 

The  President.    Have  you  the  parts  made  by  yourself  separate? 

Mr.  Hay  said  he  had  not. 

The  President  then  put  the  question,  whether  the  witness  should  be  permitted  to  use  the 
paper:  and  the  question  being  taken  by  yeas  and  nays,  passed  in  the  negative — yeas  Iti. 
nays  18. 

There,  upon  the  question  whether  Mr.  Hay  should  refresh  his  memory  on  the 
ataod  by  notes  which  were  not  made  by  himself,  which  was  certainly  an  inci- 
dental question  of  law,  the  President,  instead  of  undertaking  to  decide  it  in 
Chase's  case,  directly  put  the  question  to  the  court  and  bad  it  decided  in  the 
first  instance  by  yea  or  nay,  not  expressing  any  opinion  whatever  upon  that 

We  have  nothing  further  to  add. 

Mr.  EVARTs.  1  rise,  Mr.  Chief  Justice  and  Senators,  to  make  but  a  single 
observation  in  reference  to  a  position  or  an  argument  pressed  by  one  of  the  hon- 
orable managers  to  aid  the  judgme  t  f  th  S  t  upon  the  qaeation  submit- 
ted to  it.  That  question  we  undcr^t  d  t  b  wl  ther,  according  to  the  rules 
of  this  body,  the  Chief  Justice  pre   d  h  11  d  termine,  preliminarily,  inter- 

locutory questions  of  evidence  and  f  1  w  th  y  rise,  subject  to  the  decision 
of  the  Senate  upon  presentation  by      y  t       f  the  question  to  thorn.      The 

honorable  manager,  Mr.  Boutwel  g         g  the  great  inconvenience  that 

would  arise  in  the  retarding  of  the  t  1  f  m  th  ppeal  to  so  numerous  a  body 
upon  every  interlocutory  question,  wh  I     h  t    upon  the   magnitude  and 

importance  of  the  right  determinati  y  t  t  m  t  that  the  managers  will  allow 
the  Chief  Justice  to  decide,  unless  th  y  to  object.     Oa  the  part  of 

the  counsel  for  the  President,  I  ha\e  only  this  to  say  :  that  we  shall  take  from 
this  court  the  rule  as  to  whether  the  first  preliminary  decision  is  to  be  made  by 
the  Chief  Justice  or  is  to  be  made  by  the  whole  body,  and  we  shall  not  submit 
to  the  choice  of  the  managers  as  to  how  far  that  rule  shall  be  departed  from. 
Whatever  the  rule  is  we  shall  abide  by  it.  But  if  the  court  determines  that  in 
the  first  instance  the  proper  appeal  is  to  the  whole  body  on  every  interlocutory 
question,  we  shall  claim  as  a  matter  of  right  and  as  a  matter  of  course  that  that 
proceeding  shall  be  bad. 

Mr.  Manager  Boutwell.     That  ia  conceded,  Mr.  President.     We  do  not 
debate  that  point. 
'  Mr.  Wilson.  I  renew  my  motion  that  the  Senate  retire  for  consultation. 

Mr.  Thayer.  On  that  motion  I  call  for  the  yeas  and  nays. 

Mr.  Cambbox.  I  hope  we  shall  not  retire. 

Several  Sbnators.  Debate  is  oat  of  order. 

The  Chief  Justice.  The  senator  is  out  of  order. 

Mr.  Cambroh.  Well,  I  only  say  that 
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The  queetion  being  taken  by  yeas  aud  nays,  resulted — yeas  25,  nays  25  ;  aa 
follows : 

Yeas— Measra.  Authony,  Buckalew,  Cole,  ConoeSB,  Corbett,  Davis,  Dixon,  Edmnnds, 
Fowler,  Grimes,  Hendricks,  Howe,  Johnson,  McCret-ry,  Morrill  of  Maine,  Morrill  of  V«- 
moQt,  Morton,  Norton,  Patterson  of  New  Hampshiro,  Patterson  of  Tennessee,  Pomeroy, 
Ross,  Tickers,  Williams,  and  Wilson— 25. 

Nays — Messrs.  CameroD,  Cattell,  Chandler,  Conklicg,  Cragin,  Doolittle,  Drake,  Ferry, 
FfiBsetiden,  Frelinghnyaen,  Henderson,  Howard,  Morgau,  Nye,  Kamsey,  Saulflbury,  Sher- 
man, Spraf-ue,  Stewart,  Sumner,  Thayer,  TiplOQ,  'i'riinibull.  Van  Winkle,  and  Willey— 25. 

Not  voting — Messrs.  Bayard,  Harlan,  Wade,  and  Yates — 4. 

The  Chief  Justice.  On  this  queation  the  yeas  are  25,  and  the  nays  are  25. 
The  Chief  Juetice  votes  in  the  affirmative.     The  Senate  will  retire  for  confer- 

The  Senate,  with  the  Chief  Justice,  thereupon  (at  seven  minutes  before  3 
o'clock)  retired  to  their  conference  room  for  consultation. 

The  Senate  having  retired, 

Mr.  SHiiRMAN  submitted  the  following  order  ; 

Ordered,  That  under  the  niles,  and  in  accordance  with  (he  precedents  in  the  United  Statea 
in  cases  of  inipeachmeut,  all  questions  other  ttian  those  of  ordur  should  be  submitted  to  the 
Senate. 

After  debate, 

Mr.  Henderson  moved  to  postpone  tbe  present  question  for  the  purpose  of 
taking  up  for  consideration  the  seventh  rule,  that  he  might  propose  aa  amead- 
ment  thereto. 

Mr  CoNNESS  called  for  the  yeas  and  nays  on  this  motion,  and  they  were 
ordered;  and  being  taken,  resulted — yeas  32,  nays  18  ;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Backalew,  Cameron,  Cattell,  Cole,  Corbetl,  Cr^in, 
Davis,  Diioo,  Doolittle,  Edmunds,  t'essenden.  Fowler,  Frelinghuysen,  HeodersOQ,  Hen- 
dricks, Johnson,  McCreery,  Morrill  of  Vermont,  Norton,  Patterson  of  New  Hampshire,  Pat- 
terson of  Tennessee,  Pomeroy,  Koss,  Saulsbury,  Sprague,  Trumbull,  Van  Winkle,  Viekers, 
Willey,  and  Williams— 32. 

Na¥S. — Messrs.  Chandler,  Conkling,  Conness,  Drake,  Ferry,  Howard,  Howe,  Morgan, 
Morrill  of  Maine,  Morton,  Nye,  Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  and 
Wilson— 18. 

Not  voting — Messrs.  Grimes,  Harlan,  Wade,  and  Yates— 4. 

So  the  motion  to  postpone  was  agreed  to. 

Mr.  He.\dekson  submitted  the  following  resolution  : 

Beaolved,  That  rule  seven  be  amended  by  substituting  therefor  the  following : 

The  presiding  officer  of  the  Snnate  shall  direct  all  necessary  preparations  in  the  Senate 
chamber,  and  the  presiding  officer  of  the  trial  shall  direct  all  the  forms  of  proceeding  while 
the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment,  and  ail  forma  durmg  the 
trial  not  otherwise  specially  provided  for.    And  the  presiding  officer  of  the  trial  may  rule  ^1 

Suestiong  of  evidence  and  incidental  questions,  which  ruling  shall  stand  as  the  judgment  of 
le  Senate,  unless  some  member  of  the  Senate  shall  ask  that  a  formal  vote  be  taken  thereon, 
in  which  case  it  shall  be  submitted  to  the  Senate  for  decision ;  or  he  may,  at  hia  option,  in 
the  first  instance  saboiit  any  such  question  to  a  vote  of  the  members  of  the  Senate. 

Mr,  Morrill,  of  Maine,  moved  to  amend  the  proposed  rule  by  striking  out 
the  words  *'  which  ruling  shall  stand  aa  the  judgment  of  the  Senate." 

After  debate, 

The  amendment  was  rejected. 

Mr.  Sumner  moved  to  amend  the  resolution  by  striking  oat  all  after  the  word 
"  Resolved,"  and  inserting  : 

That  the  Chief  Justice  of  the  United  Stales,  presiding  in  the  Senate  on  the  trial  of  the 
President  of  the  United  8iotea,  is  not  a  member  of  the  Senate,  and  has  no  authority,  under 
the  Conalitntion,  to  vote  on  any  question  during  the  trial,  and  he  can  pronounce  deiasion 
only  as  the  organ  of  the  Senate,  with  its  assent. 

After  -debate, 

Mr.  Sumner  called  for  the  yeas  and  nays  on  his  amendment,  and  they  were 
ordered;  and  being  taken  resulted— yeas  22,  nays  26;  as  follows  ; 

Yeas — Messrs   Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Cotbett,  Cragin,  Drake, 
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Howard,  Morj^aii.  Momll  of  Maine,   MortoD,  Sye,  Fomeroy,  Ji&aisey,   Stewart,  Sumner, 
Thayer,  Tipti>n,  Trumbull,  Williams,  and  Wilson— 22. 

Nays— Messrs.  Bayard,  Buckalew,  Cole.  Davis,  Dixon,  Dooliltle,  Edmunds,  Ferry,  Fes- 
MDden,  Fowler,  Frehnghuygen,  Henderson,  Hendrichs,  Howe,  Johnson,  McCreery,  Morrill 
of  Vermont.  Norton,  Fattersou  of  New  Hampshire,  Patteraou  of  Tennessee,  Koss,  Sherman, 
SpraRue,  Van  Winkle,  Vickers,  and  Willey— 26. 

Not  voting — Messrs.  Anthony,  Grimes,  Harlan,  Saulsbury,  Wade,  and  Yates — G. 
So  the  amendment  of  Mr.  Sumner  was  rejected. 

Mr.  DhAKB  moved  to  amend  the  reBolution  fey  striking  out  all  after  the  word 
"  that "  and  inserting : 

It  is  the  judgment  of  the  Senate  that  under  the  Coostitutioo  the  Chief  Jusliue  presiding 
over  the  Senate  in  the  peuding  trial  has  no  privilege  of  ruling  questions  of  law  arising  thereon, 
but  that  all  such  questions  should  be  suhmitled  lo  a  decision  by  the  Senate  alone. 

After  debate, 

Mt.  Drake  called  for  the  yeas  and  nays,  and  they  were  ordered;  and  being 
taken,  reeuited— yeaa  20,  naya  30;  aa  follows: 

Teas— -Messrs.  Cameron,  Cattell,  Chaniller.  Cole,  Conkliug,  Coaness,  Drake,  Ferry, 
Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morton,  Hje,  Ramsey,  Stewart,  Sumner,  Thayer, 
Tipton,  trad  Wilson— 20. 

KaVS— MoBSrs.  Anthony,  Bayard,  Buckalew,  Corbett,'Cragiii,  Davis,  Diiou,  Doolittle, 
Edmonds,  Fesseodeo,  Fowler.  Frelinghuyscn,  Henderson,  Hendricks,  Johnson,  MeCreery, 
Morriil  of  Vermont,  Norton,  Patterson  of  New  Hampshi  re,  Patterson  of  Tentiessee,  Pome- 
roy,  Ross,  Saulsbury,  Sherman,  Sprague,  Trumbull,  Van  Winkle,  Tickers,  Willoy,  and 
Williams— 30. 

Not  voting— Messrs.  Grimes,  Harlan,  Wade,  and  Yates — 4. 
So  the  amendment  was  rejected. 

The  question  recurring  on  the  rule  proposed  by  Mr.  Henderson,  after  debate, 

Mr.  Fbrby  called  for  the  yeas  and  nays,  and  they  were  ordered ;  and  being 
taken,  resulted  in — yeas  31,  nays  19;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew,  Cameron,  Corhetl,  Cragin,  Davis,  Diion, 
Doolittle,  Edmunds,  Fessenden,  Fowler.  Frelinghujsen.  Henderson,  Hendricks,  Johnson, 
McCreery,  Morrill  of  Vermont,  Norton,  Psttersoa  of  New  Hampshire,  Patterson  of  Tennes  ■ 
see,  Pomeroy,  Ross,  Saulsbury,  Sherman,  Sprague,  Trumbull,  Ven  Winkle,  Vickera,  Wiliey, 
and  Williams— 31. 

Nays- Messrs.  Cattell,  Chanfller,  Cole,  Conkling.  Conness,  Drake,  Ferry,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morion,  Nye,  Ramsey,  Stewart,  Sumner,  Thajer,  Tipton, 
and  Wilson- 19. 

Not  VOTING — Messrs,  Grimes,  Harlan,  Wade,  andYat^s— i. 
So  the  resolution  eubmitted  by  Mr.  Hendbrsun  was  agreed  to. 
Mr.  SuiUPiBR  eabmitted  the  following  resolution: 

Heiolved,  That  the  Chief  Justice  of  the  United  States  presiding  in  the  Seoate  on  the  trial 
of  tlie  President  of  the  United  Slates  ia  not  a  member  of  the  Senate,  and  has  no  authority 
under  the  Constitution  to  vote  on  any  question  during  the  trial- 
Mr.  Hrndbicks  objected  to  the  reception  of  the  proposition,  aa  it  did  not 
relate  to  the  matter  on  which  the  Senate  bad  retired  to  confer;  and  he  moved 
that  the  Senate  return  to  the  Senate  chamber  ;  whieb  motion  was  agreed  to. 
The  Senate  returned  to  its  chamber  at  eighteen  minutea  past  6  o'clock  p.  m. 
The  Chief  Justicb.  The  Senate  baa  bad  under  consideration  the  question 
before  it  when  it  retired,  and  has  directed  me  to  report  the  rule  adopted,  which 
will  be  read  by  the  Secretary. 

The  Secretary.  The  seventh  rule,  aa  now  amended,  reads  : 


The  presiding  officer  of  the  Senate  shall  direct  all  neceaaarv  preparations  in  the  Senate 
chamber,  and  the  presiding  oflSeer  of  the  trial  shall  direct  all  the  fornis  of  proceeding  while 
the  Senate  are  sitting  for  the  purpose  of  trying  aa  impeachment,  and  all  forms  during  the 
trial  not  otherwise  specially  provided  for.    And  the  presiding  oScer  of  the  trial  may  rule  all 

rittions  of  evidence  and  incidental  questions,  which  ruling  shall  slasd  aa  the  jitdgment  of 
Senate,  unless  some  member  of  the  Senate  shall  ask  that  a  format  vote  be  taken  thereon; 
in  which  case  it  shall  be  submitted  to  the  Senate  for  decision,  or  he  may,  at  bis  option,  ia 
the  fl»t  Instance  submit  any  such  question  to  a  vote  of  the  members  of  the  Senate. 
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The  Chief  Justice.  Gentlemen,  managers  on  the  part  of  the  Houae  of  Rep- 
resentatives, you  will  please  state  your  queetion. 

Mr.  Manager  Butleii.  Will  you  spare  us  a  moment  for  conBultation  ?  The 
chairman  of  the  managers  is  out. 

Mr.  Trumbull.  Mr.  President,  unless  the  managers  deaire  that  we  should 
continue  now  in  session  to  take  immediate  action,  I  would  propose  that  the 
Senate  adjourn  until  half'past  12  o'clock  to-morrow. 

Mr.  Ferry  and  others.     The  rules  fix  i2  o'clock. 

Mr.  Trumbull.  Very  well;  until  12  o'clock.  If  the  managers  desire  to 
suhmit  any  particular  action  at  this  moment  I  will  withdraw  the  motion  ;  if  not, 
I  insist  upon  it. 

Mr.  Williams.  I  move,  first,  that  the  rules,  as  amended,  be  printed  for  the 
use  of  the  Senate. 

The  Chief  Justice.  The  senator  from  Oregon  moves  that  the  rules,  as 
amended,  be  printed  for  the  use  of  the  Senate. 

The  question  being  put,  the  motion  was  agreed  to. 

Mr.  Trumbull.  I  now  renew  my  motion  that  tha  Senate,  sitting  as  a  court 
of  impeachment,  adjourn. 

Mr,  Manager  Butler,  We  have  nothing  to  oppose  to  the  motion. 

The  Chief  Justice.  Have  the  counsel  for  the  President  anything  to  propose  ) 

Messrs.  Stanbery  and  Evarts  indicated  that  they  bad  not. 

The  Chief  Justice.  ItismovedthattheSenate,  sitting  as  a  court  of  impeach- 
ment, adjourn  until  to-morrow  at  12  o'clock. 

The  motion  was  agreed  to  ;  aud  the  Chief  Justice  declared  the  Senate,  sitting 
as  a  court  of  impeachment,  adjourned  until  to-morrow  at  12  o'clock. 


Wednesday,  AprU  1,  1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  five 
minutes  past  18  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  nest  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  with  Mr.  E.  B.  Wash- 
burae,  the  chairman  of  the  committee,  accompanied  by  the  Speaker  and  Clerk, 
and  they  were  conducted  to  the  seats  provided  for  thsra. 

The  Chief  Justlce.  The  Secretary  wiJl  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
sitting  for  the  trial  of  the  impeachment. 

Mr.  8uM\BB.  Mr.  President,  I  send  to  the  Chair  an  order  which  is  in  the 
nature  of  a  correction  of  the  journal. 

The  Chief  Justice.  The  Secretary  will  read  the  order  proposed. 

The  Secretary  read  aa  follows: 

It  appearing  from  the  reading  of  the  jonmal  of  vestariJay  that  on  a  questzoQ  where  the 
Senate  were  equally  diviijed  the  Chief  Justice,  presiaiog  on  the  trial  of  the  President,  gave 
a  easting  vole,  it  ia  hereby  declared  that,  in  the  judgment  of  tbe  Senate,  such  vole  was 
without  auliority  unfler  the  Coaatitution  of  the  United  States. 

Mr.  Summer.  On  that  question  I  ask  for  the  yeas  aud  nays. 

The  yeas  and  nays  were  ordered  :  and  beiuR  taken,  resulted — yeas  21,  nays 
27  ;  as  follows  : 

YSAS— MesBrs.  Cameron,  Chandler,  Cole,  Conkliag,  Conoess,  Origin,  Drake,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morton,  Pomeroy,  KamBey,  Stewart,  Sumner,  Thayer, 
Tipton,  Trumbull,  WiUiams,  and  Wilson— 21. 
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NAlfa^Messra.  Anthony,  Bayard,  Backalew.  Corbetl,  Davis,  Dixon,  Doolittle,  Edmonds, 
Ferry,  Fesacnden.  Fowler,  Frelioghuj  sen,  Grimea,  Henderson,  Hondricks,  John  sou,  MtCreery, 
Morrill  of  Veruiont,  Norton    Patterson  of  New  Hampshire,  Paltersoa  of  Teuiiessee,  lioBS, 
Shwroan,  Sprague,  Van  Winkle,  Vickers,  and  Willej— S7. 
Not  Voting— Messrs.  Caltell,  Harlan,  Nye,  Saulsbnry,  Wade,  and  Vates— 6. 

So  tlift  proposed  orfer  was  rejected. 

The  Chief  Justice.  Senators,  during  the  proceedinga  yesterday  a  question 
■was  submitted  by  the  managers  on  the  pari  of  the  impeachment  ia  relation  to 
evidence,  and  that  question  was  objected  to  by  the  counsel  for  the  President. 
The  managers  will  now  please  to  submit  that  question  in  writing. 

Mr.  Manager  Butler  presented  the  question  in  writing  at  the  Secretary's  desk. 

The  Chiki'  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  following  question  proposed  to  be  put  to  the  witnesa, 
Walter  A.  Burleigh  : 

"Yon  said  yealerday,  in  answer  to  my  question,  that  jou  had  a  conversation  with  Gen- 
eral Lorenzo  Thomas  on  tlio  evening  of  (he  21st  of  February  last.  State  if  he  said  anything 
Eta  to  the  means  by  vrhich  he  intended  to  obtain,  or  was  directed  by  the  President  to  obtain, 
pOBBeeaion  of  the  War  Department  1    If  so,  state  all  he  s^d  as  nearly  as  you  can." 

Mr.  Stanbery,  We  object,  Mr.  Chief  Justice. 

The  Chief  Justice.  Do  you  desire  to  make  any  observations  to  the  court. 

Mr.  Stanbery.  We  do,  sir. 

The  Chief  Justice.  The  questiou  will  be  aubmitted  to  the  Senate. 

Mr.  Howard.  What  ia  the  question  ? 

The  CurEF  Justice.  The  Secretary  will  read  the  question  again. 

The  Secretary  again  read  the  question. 

Mr.  Frelinghuysen.  Mr-  President,  I  desire  to  submit  a  question. 

The  Chief  Justice.  The  Secretary  will  read  the  question  submitted  by  the 
senator  from  New  Jersey  [Mr.  Freiiaghuyaen]  to  the  managers. 

The  Secretary  read  as  follows  : 

Do  the  managers  intend  to  connect  the  conversation  between  Che  witness  and  General 
Thomas  with  the  reapcindent? 

The  Chief  Justice.  Are  the  managers  prepared  to  reply  to  the  question? 

Mr.  Manager  Butler.  Mr.  President,  if  the  point  is  to  be  argued,  with  the 
leave  of  the  Senate  we  will  endeavor  to  answer  that  question  in  the  argument. 

The  Chief  Justice.  It  is  to  be  argued.  The  manager  will  proceed,  if  he 
deeiresi 

Mr.  Stanbery.  We  do  not  hear  the  answer. 

Mr.  Manager  Butler.  The  answer  is,  Mr.  President,  if  you  will  allow  me  to 
repeat  it,  that,  as  I  understand,  the  point  raised  is  to.  be  argued  on  the  one  side 
and  the  other,  we  will  endeavor  to  answer  the  question  aubmitted  by  the  senator 
from  New  Jersey,  in  the  course  of  our  argument. 

Mr.  Trumbull.  Mr.  President,  I  should  like  to  hear  the  question  read  again, 
as  I  think  the  answer  to  the  inquiry  of  the  senator  from  New  Jersey  is  in  the 
question  propounded  by  the  managers,  as  I  heard  it. 

The  Chief  Justice.  The  Secretary  will  read  the  question  again.  Senators 
will  please  give  thei^  attention. 

The  Secretary  again  read  the  queatioo  of  Mr.  Manager  Butler. 

The  Chief  Justice.  Do  the  managers  propose  to  answer  the  question  of  the 
Renator  from  New  Jersey? 

Mr.  Manager  Butler,  If  there  is  to  be  no  argument,  Mr.  President,  I  will 
answer  the  question  proposed.  If  there  is  to  be  an  argument  on  the  part  of  the 
counsel  for  the  President,  we  propose,  as  a  more  convenient  method,  to  answer 
the  question  in  the  course  of  our  argnmeut,  because  otherwise  we  might  have  to 
nutke  an  argument  now.  I  can  say  that  we  do  propose  to  connect  the  respond- 
ent with  this  teBtimony. 

The  Chikf  Jcsticb.  Senatora-^ 
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Mr.  Stanberv.  Is  it  in  order  now,  Mr.  Chief  Justice,  for  U3  to  argne  the 
question  1 

The  Chief  JifsTiCR.  If  the  counsel  desire  to  submit  any  obaervatioos  to  the 
Senate,  they  may  do  eo. 

Mr.|STAHBEHV.  Mr.  Chief  Justice  and  aenatora,  we  have  at  length  reached 
the  domain  of  law ; .  we  are  no  longer  to  argue  qaeetiona  of  mere  form  or  modes 
of  procedure,  but  have  come  at  last  to  a.  distinct  legal  question,  proper  to  be 
argued  by  lawyers  and  to  be  considered  by  lawyers. 

The  question  now,  Mr.  Chief  Justice  and  aenatora,  ia,  whether  any  fonndation 
is  laid,  either  in  the  articles  or  in  any  testimony  yet  given,  why  the  declarations 
of  General  Thomaa  should  be  used  ia  evidence  against  the  President.  General 
Thomas  is  not  on  trial ;  it  is  the  President,  the  President  alone,  and  the  testi- 
mony to  be  offered  must  be  testimony  that  is  binding  upon  him  or  admissible 
against  him. 

It  ia  agreed  that  the  President  waa  not  present  on  the  evening  of  the  2l8t  of 
February,  when  General  Thomas  made  these  declarations.  They  were  made 
in  hia  absence.  H^  had  no  opportunity  of  hearing  them  or  contradicting  them. 
If  they  are  to  be  used  against  him.  it  is  because  they  were  uttered  by  some  one 
apeaking  for  him,  who  was  authorized  by  him  to  make  these  declarations  of  bis 
intentions  and  his  purposes. 

Now,  first  of  all,  what  foundation  ia  laid  why  the  declarations  of  General 
Thomsis  aa  to  what  he  intended  to  do,  or  what  the  President  had  authorized 
him  to  do,  should  he  given  in  evidence  against  the  President  i"  It  will  be  seen 
that  by  the  first  article  the  offence  charged  against  the  President  ia,  that  he 
iaaued  a  certain  order  to  Mr.  Stanton  for  his  removal ;  ordering  his  removal,  and 
adding  that  General  Thomas  was  authorized  to  receive  from  him  a  transfer  of 
the  books,  papers,  records,  and  property  in  the  department.  Now,  the  offence  , 
laid  in  that  article  is  not  as  to  anything  that  was  done  under  it,  but  simply  that 
in  itaelf  the  mere  isauing  of  that  order  ia  the  gravamen  of  the  offence  charged. 
So  much  for  the  first  article. 

What  is  the  second  ?  That  on  the  same  day,  the  2Ist  of  February,  1868, 
the  President  issued  a  letter  of  authority  to  General  Thomas,  and  the  gravamen 
there  is  the  issuing  of  that  letter  of  authority,  not  anything  done  under  it. 

What  next?  The  third  article  goea  upon  the  aame  letter  of  authority,  and 
chargea  the  issuing  of  it  to  be  an  offence  with  intention  to  violate  a. certain 
statute.    " 

Then  we  come  to  the  fourth  article,  which  charges  a  conspiracy.  Senators 
will  observe  that  in  the  three  first  articles  the  offence  charged  ia  issuing  certain 
orders,  nothing  beyond,  as  in  violation  either  of  the  CouBtitution  or  of  the 
act  calJed  the  tenuie-of-office  act.  But  by  the  fourth  article  the  managers  pro- 
ceed to  charge. us  with  an  entirely  new  offence  against  a  totally  different  statute, 
and  that  is  a  conspiracy  between  General  Thomas  and  the  President,  and  other 
persona  unknown,  by  "force"  in  one  article,  "by  intimidation  and  threats"  in 
another,  to  hinder  and  prevent  Mr.  Stanton  from  holding  the  office  of  Secretary 
of  War,  and  thnt  in  purauance  of  that  conspiracy  certain  acta  were  done  which 
are  not  named,  with  intent  to  violate  the  conapiracy  act.of  July,  J861, 

These  are  the  only  charges  that  have  any  relevancy  to  the  question  which  is 
now  put.  I  need  not  refer  to  the  other  articles,  in  which  offences  are  charged 
against  the  President,  arising  out  of  his  declarations  to  General  Emory,  the 
speeches  made,  one  at  the  Executive  Mansion  in  August,  1866,  another  at 
Cleveland  on  the  3d  day  of  September,  1966,  and  another  at  St.  Louis  on  the 
8th  of  September,  1866.  '  For  the  present  they  are  out  of  the  way. 

Now,  what  proof  has  yet  been  made  under  the  first  eight  articles  ?  The 
proof  la  aimply,  so  far  as  this  question  is  concerned,  the  production  in  evidence 
of  the  orders  themselves.  There  they  are  to  speak  for  themselves.  As  yet  we 
have  not  had  one  particle  of  proof  of  what  was  said  by  the  President,  either 
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'  baftire  or  after  he  gave  those  orders,  or  at  the  time  -he  gave  those  orders — not 
one  word.  The  only  foundation  now  laid  for  the  inti-oduction  of  this  testimony 
ia  the  production  of  the  orders  themselves.  The  attempt  made  here  is,  by  the 
declarations  of  General  Thomas,  to  show  with  what  intent  the  President  issued 
those  orders;  not  by  producing  him  here  to  testify  what  the  President  told 
him,  bul,  without  having  him  swora  at  all,  to  bind  the  President  by  hia  decla- 
rations not  made  under  oath  ;  made  without  the  possibility  of  cross-examination 
or  contradiction  by  the  President  himself;  made  as  though  they  are  made  by 
the  authority  of  the  President. 

Now,  senators,  what  foundation  is  laid  to  show  such  authoiity,  given  by  the 
President  to  General  Thomas,  to  speak  for  him  as  to  his  intent,  or  even  as  to 
General  Thomas's  intent,  which  is  quite  another  question.  You  must  find  the 
fonndatiOQ  in  the  orders  themselves,  for  as  yet  you  have  no  other  place  to  look 
for  it.  Now,  what  are  these  orders  ?  That  issued  to  General  Thomas  is  the 
most  material  one  ;  but,  that  I  may  take  the  whole,  I  will  read  also  that  iasoed 
and  directed  to  Mr.  Stanton  himself.  He  says  to  Mr.  Stanton,  hy  his  order  of 
February  21,  1868: 

Sir  :  B;  virtue  of  Che  power  and  aathoTJty  vested  in  me  an  President  bj  the  Conetitution 
and  laws  of  the  Uniled  States,  you  are  hoieby  removed  rrnm  office  bh  Secretmy  for  the  Depart- 
ment of  War,  and  }'our  functione  as  such  viill  terminate  upon  receipt  of  thiscommnDication. 

You  will  transrectj^  Brevet  Major  General  Lorenzo  Thoina.?.  Adjutant  General  of  the  armj, 
who  has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad  inCerim,  all 
records,  books,  papers,  and  other  public  property  now  in  your  custody  and  charge. 

So  mneh  for  that.    .Then  the  order  to  General  Thomas  for  the  same  day  is  : 

Sir  ;  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  from  office  as  Secretary  for 
the  Depiirtment  of  War,  joa  ate  hereby  authorized  and  empowered  Co  act  as  Secretary  ol 
War  ad  interim,  aadwill  iaimedialely  enter  upon  the  dischat^o  of  the  duties  pertaining  to 
that  office. 

Mr.  "Blantoo  has  been  instructed  Co  trnnsfer  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  caatody  and  charge, 
Eeepeetfully,  yours, 

ANDREW  JOHNSON. 

To  Brevet  Major  General  Lorenzo  Thomas, 

AdJsJant  General  United  States  Army,   Washington,  D.  C. 

There  they  are;  they  speak  for  themselves;  orders  made  by  the  President  to 
two  of  bis  subordinates ;  an  order  directing  one  of  them  to  vacate  his  office  and 
,    to  transfer  the  books  and  public  property  in  his  possession  to  another  party,  and 
:    the  order  to  that  other  parly  to  take  possession  of  the  ofGce,  receive  a  transfer  of 
;    the  boots,  and  act  a^  Secretary  of  War  oii  interim.     Gentlemen,  does  that  make 
1    them  conspirators  ?     Is  that  proof  of  a  conspiracy  or  tending  to  have  a  con- 
1-  spiracy  ?     Does  that  make  General  Thomas  an  agent  of  the  President  in  such 
a  sense  as  that  the  President  is  to  be  bound  by  everything  he  says  and  every- 
thing he  does,  even,  within  the  scope  of  his  agency?  If  it  makes  him  his  agent, 
does  this  letter  of  aothority,  this  written  anthority,  authorize  him  to  do  anything 
but  that  which  he  is  commauded  to  do — go  there  and  demand  possession,  go 
there  and  receive  a  transfer  from  the  person  t     Does  it  antlioriae  him  to  use 
force  1     Does  it  authorize  him  to  go  beyond  ths  letter  and  tbe  meaning  of  the 
anthority  which  is  given  him  1     Not  at  all. 

Now,  in  the  first  place,  it  must  be  either  on  the  footing  of  a  conspiracy 
between  General  Thomas  and  the  President  or  upon  the  footing  of  a  direct 
agency,  in  wbich  the  President  is  tbe  principal  and  General  Thomas  is  the 
agent,  that  the  declarations  of  General  Thomas,  either  as  co- conspirator  or  as 
agent  of  a  principal,  acting  within  his  authority,  are  to  be  admitted  in  evidence. 
I  do  not  know  any  other  ground  upon  which  the  learned  managers  can  place 
t&«  adraiseibility  of  this  hearsay  declaration,  not  under  oath,  by  a  party  not  on 
the  record. 

I  agree  that  when  a  proper  foundation  is  laid  by  proof  of  a  conspiracy  in 
wfaicfa  A,  B,  and  C  are  concerned,  then  the  declarations  of  any  one  of  the  con- 
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spiratora,  made  while  the  conspiracy  is  in  process,  made,  too,  in  fiirtlierance  of 
the  conspiracy,  not  outside  of  it,  not  in  reference  to  any  other  uukwM  act,  but 
in  refereuce  to  the  very  unlawful  act  agreed  upon,  may  be  admitted.  I  concede 
that,  under  these  circnm stances,  the  declaration  of  any  one  conspirator  binds 
all  hia  fellowa,  although  made  in  their  abeence.  So,  too,  I  agree,  eenators,  that 
when  an  agency  is  estahlifhed,  either  by  parol  proof  or  by  writing — and  when 
established  by  writing  that  is  the  measure  of  the  agency,  and  yon  cannot  extend 
it  by  parol  proof — when  an  agency  is  constituted  either  by  parol  proof  or  by 
writing  to  do  a  certain  thing,  the  acts,  and,  under  certain  circumstances,  the 
declarations  of  the  agent,  made  in  performance  of  that  authority.  Dot  outside  of 
it,  but  in  performance  of  it,  bind  the  principal. 

Now,  I  ask  this  honorable  court  where  is  there  any  evidence  yet  establishing 
anything  like  a  conspiracy  between  the  President  and  General  Thomas? 
Where  is  there  any  proof  yet  establishing  any  agency  between  General  Thomas 
and  the  President,  in  which  the  President  was  principal  and  General  Thomas 
the  agent,  aave  thia  letter  of  authority  1  I  do  not  admit  that  this  letter  of 
authority  constitutes  the  relation  of  principal  and  agent  at  all.  I  do  not  admit 
that  the  President  ia  to  be  bound  by  any  declaratioaa  made  by  General  Thomas 
on  the  footing  that  he  is  agent  of  the  President;  but  if  he  were,  if  thia  were  s 
case  Btnctly  of  principal  and  agent,  then  I  say  this  letter  of  authority  givea  no 
authority  to  General  Thomas  to  bind  hia  principal  beyond  the  express  authority 

The  object  of  this  proof,  as  we  are  told  by  the  learned  manager,  ia  to  show 
that  General  Thomas  declared  that  it  was  his  intention  and  the  intention  of  the 
President,  iti  executing  that  authority,  to  use  force,  intimidation,  and  threats. 
Does  the  authority  authorize  anything  of  that  sort,  even  if  it  were  a  case  of 
principal  and  agent  ?  Suppose  a  principal  gives  authority  to  his  agent  to  go 
and  ti^ke  poaseaaion  of  a  houae  of  hia  in  the  occupation  of  a  tenant,  and  to  receive 
from  that  tenant  the  delivery  of  the  house,  does  it  authorize  the  agent  to  go 
there  manuforti  to  commit  aa  assault  and  battery  upon  the  tenant,  to  drive  him 
out  vi  et  armis,  or  even  scarcely  to  use  the  molliter  mantis  ?  I  submit  not.  Is 
the  principal  to  be  made  a  criminal  by  the  act  of  his  agent  acting  simply  under 
an  authority  which  purports  only  to  give  a  right  of  peaceable  possession  and 
of  surrender  by  the  consent  of  the  party  in  possession  1  la  the  principal  to  he 
bound  by  any  excess  of  authority  used  by  hia  agent  in  executing  it;  ov  is  he, 
when  the  authority  is  in  writing  and  does  not  authorize  force,  to  be  bound 
by  the  declarations  of  the  agent  that  force  will  be  used?  Which  of  us  would 
ever  be  safe  in  giving  any  authority  to  an  agent  if  we  are  to  be  sabmitted  to 
consequences  like  theae  1 

But,  senators,  thia  ia  not  a  question  of  principal  and  agent.  What,  I  pray 
you,  has  the  Pi-eaident  done  that  he  ia  held  to  be  a  conapirator  or  as  a  principal 
giving  unlawful  authority  to  an  agent  ?  Does  (he  President  appoint  General 
Thomaa  his  agent  in  any  individual  capacity  to  take  pOBsession  ot  an  office  that 
belonged  to  him,  or  of  books  and  papers  that  were  his  property  ?  Not  at  all, 
What  ia  the  nature  of  this  order  ?  It  is,  according  to  the  accustomed  formula, 
the  designation  of  an  officer,  an  officer  already  known  to  the  law,  to  do  what  ? 
To  exercise  a  public  duty,  to  perform  the  duties  of  a  public  office.  Is  the  per- 
son thus  appointed  by  the  President  his  agf  n't  t  When  he  accepts  his  appoint- 
ment does  he  act  only  under  the  instructions  of  the  principal,  and  is  he  the 
agent  of  the  principal  to  carry  out  a  private  purpose  or  to  perform  a  private 
duty  J  Certainly  not.  He  at  once  becomes  an  officer  of  the  Jaw,  with  liabili- 
ties  himself  aa  a  public  officer,  liable  to  removal,  liable  to  impeachment,  liable  to 
indictment  and  prosecution  for  anything  which  he  may  do  in  violation  of  his 
duties  as  a  public  officer. 

Are  all  the  officers  of  the  United  States  who  have  been  appointed  just  in  this 
way  the  agents  of  the  Preeident  ?     When  the  President  gives  ( 
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either  a  permanent  one  or  a  temporary  one,  to  fill  a  vacancy  or  to  fill  an  office 
durine  a  dieability,  are  the  persona  so  designated  aud  appointed  his  agents,  and 
is  he  bound  hy  everything  they  do  ?  If  they  iake  a  briije,  is  it  a  bribe  to  him  ? 
If  they  commit  an  assault  and  battery,  is  it  an  asaanlt  and  battery  committed 
by  him  J  If  they  exceed  their  authority,  does  he  become  liable?  Not  at  all. 
If  third  persons  are  injured  hy  them  in  the  exercise  of  the  power  which  he  has 
given,  may  those  third  persons  go  back  upon  the  President  as  the  responsible 
party  under  the  principle  respondeat  tuperwr  1 

There  is  no  idea  of  principal  and  agent  here ;  it  is  the  case  of  one  public 
officer  giving  orders  to  another  public  officer.  He  clothes  him,  not  with  his 
authority,  hut  with  the  authority  of  the  law,  and  the  public  officer  so  appointed 
stands  under  an  obligation  of  oath,  not  to  the  principal,  not  to  the  President,  but 
to  the  law  itself;  and  if  he  does  any  act  which  injures  a  third  person,  or  which 
violates  any  law,  it  is  he  that  is  responsible,  not  the  President  who  has  appointed 
him. 

Senators,  it  seems  to  us  that  these  conclusions  are  inevitable,  I  shall  scarcely 
trouble  this  honorable  court,  made  up  so  largely  of  lawyers  of  the  greatest  emi- 
nence, with  the  citation  of  authorities  upon  a  point  so  clear  as  this.  I  under- 
stand the  learned  managers  to  say  that  they  expect  hereafter  to  connect  the 
President  with  these  declarations  of  General  Thomas, 

Mr.  Manager  Butler.  I  believe  I  did  not  use  the  word  "  hereafter." 

Mr.  Stanberv.  Does  the  learned  manager  say  that  he  has  heretofore  done  it? 

Mr.  Manager  Butler.  I  only  say  now  that  1  did  not  say  "hereafter." 

Mr.  Stanbbby.  You  expect  to  do  it,  not  that  you  have  done  it  ?  I  do  not 
want  to  criticise  the  language  of  the  gentleman  nor  to  have  mine  criticised. 
What  I  understand  the  gentleman  to  say,  in  answer  to  a  ijueation. put  by  a  sen- 
ator, was  that  he  did  expect  to  show  a  connection.  If  he  did  not  mean  that  he 
meant  nothing;  or  he  meant  one  thing  and  said  another.  It  was  to  meet  the 
objection  that  as  yet  you  have  laid  no  foundation  that  the  question  was  put  to 
the  learned  manager  "  do  you  expect  to  lay  a  foundation  ;"  and  the  answer  was 
in  the  affirmative.  Drawn  out  after  one  or  two  repetitions  of  the  question,  the 
honorable  manager  tells  us  they  expect  to  lay  the  foundation.  Is  that  enough 
for  the  introduction  of  evidence  which  prima  facie  is  inadmissible  1  Is  that 
enough  I     It  ia  not  enough. 

I  agree  that  there  are  exceptions  in  cases  of  conspiracy,  and,  perhaps,  of 
agency,  to  the  necessity  of  the  introduction  of  preliminary  proof,  laying  the 
foundation  before  witnesses  are  called  to  state  the  declarations  of  a  co-conspirator 
or  of  an  agent.  They  are  extreme  cases,  and  so  put  in  the  books,  hut  no  such 
extreme  case  is  shown  here.  But  we  have  heard  no  reason  why  wo  must  in  this 
case  reverse  the  order  of  testimony  and  go  into  that  which  is  prima  fade  inad- 
missible under  the  assurance  that  a  foundation  is  hereafter  to  be  laid. 

What  prevents  the  gentleman  from  laying  that  foundation  T  What  prevents 
them  from  showing  a  conspiracy  in  the  first  place  1  What  prevents  them  from 
showing  instructions  outside  of  this  letter  of  authority  to  use  force,  intimidation, 
or  threats  1  What  reason  is  there  I  None  whatever  is  stated.  Is  it  a  matter 
merely  at  the  option  of  counsel  in  the  introduction  of  testimony  to  begin  at  the 
wrong  end,  to  introduce  what  is  clearly  inadmissible  without  a  foundation,  and 
to  say  "We  will  give  you  the  superstructure  first  and  the  foundation  lastl" 
Does  that  lie  merely  in  the  option  of  counsel  ?  Was  such  a  thing  as  that  ever 
heard  t  None  have  ever  heard  it ;  and  I  say,  and  such  are  the  autborities,  that 
it  must  be  an  extreme  case,  founded  upon  direct  assnrance  upon  the  professional 
honor  of  counsel,  before  a  court  will  allow  testimony  prima  facie  ioadmissible 
to  be  admitted  under  the  statement  that  hereafter  a  proper  foundation  will  be 
laid. 

Mr.  Manager  Butlfb.  Mr.  President,  I  must  ask  that  the  usual  rule  shall  be 
enforced  here ;  that  if  any  authorities  are  to  be  cited  by  the  counsel  for  the 
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President  they  must  be  cited  in  their  opening,  so  that  we  can  have  opportunity 
to  reply  to  them,  and  not  after  I  liave  replied  have  authorities  cited.  If  there 
are  none  I  will  go  on. 

The  CHiEif  JusTiCB.  Such  is  the  nndouhted  rule. 

Mr.  Sta.vbery.  I  think,  Mr.  Chief  Justice,  I  will  allow  this  question  to  stand 
without  the  production  of  authorities. 

Mp.  Manager  Butler.  Mr.  President  and  Senators,  the  gravity  of  the  ques- 
tion presented,  being  more  than  the  mere  decision  of  a  given  interrogatory,  has 
induced  the  President's  counsel  to  argue  it  at  length,  they  seeing  that  largely 
upon  this  question  and  the  testimony  adduced  under  it  upon  one  of  the  articles 
of  this  impeachment  the  fate  of  their  client  may  depend.  It  is  a  grave  ques- 
tion, and  therefore  I  must  ask  ihe  attention  of  the  Seaate  and  the  presiding 
officer,  as  weJi  as  I  may,  to  some  consideration  a.  which  determine  it  in  my  mind. 

But  before  I  do  BO  I  pray  leave  to  eketeh  the  exact  status  of  the  case  up  to 
the  point  at  which  the  question  ia  produced  ;  and  I  may  say — I  trust  without 
offence — that  the  learned  eouosel  for  the  President  has  entirely  ignored  that 
status.  I  take  for  the  evidence  of  it  the  piopositions  put  forward  in  the  answer 
of  the  President,  the  papers  that  have  been  already  adduced,  and  the  testimony, 
BO  far  as  we  have  gone.  It  appears,  then,  that  on  or  about  the  ISth  day  of 
AuguEt  last  past,  possibly  before  the  President  conceived  the  idea  of  removing 
Edwin  M.  Stanton  from  office  at  all  hazards,  claiming  the  power  and  right  to 
do  so  against  the  provisions  of  the  act  known  as  the  ten ure-of- civil- office  act,  he 
undertook  lo  suspend  him  under  that  act.  Therefore,  the  decision  of  this  ques- 
tion, ia  oue  of  its  aspects,  will  decide  the  great  question  here  at  issue  this  hour. 
Is  that  act,  up  to  this  time,  to  be  treated  as  a  law  of  the  land,  as  an  act  of  Con- 
gress valid  and  not  to  be  infringed  by  any  executive  officer  whatever  ?  Because, 
if  it  is  a  law,  then  the  President  admits  that  he  undertook  to  remove  Mr.  Stan- 
ton in  violation  of  that  law,  and  that'he  issued  the  order  to  General  Thomas  for 
that  pui'poae,  and  only  to  violate  it;  and  his  palliation  is,  that  he  meant  to  make 
a  case  for  judicial  deciaionj  but  to  do  so,  be  intended  to  issue  the  order  to  Mr. 
Thomas,  and  Thomaa  was,  under  it,  to  act  in  violation  of  the  provisions  of  that' 
act.     Am  I  not  right  upon  this  proposition? 

That  being  so,  then  we  have  him,  on  his  part,  intending  to  violate  the  law; 
we  have  him,  then,  issuing  an  order  in  violation  of  the  law;  we  have  him,  then, 
calling  to  his  aid,  to  carry  out  the  violation  of  that  law,  an  officer  of  the  array. 
Now,  in  the  light  of  that  position,  what  is  the  next  thing  we  find  ?  We 
find  that  he  issues  an  order  to  Lorenzo  Thomas  to  take  possession  of  the  War 
Department,  The  learned  counsel  for  the  President  says  that  that  is  an  order 
in  the  usual  form.  I  take  issue  with  him.  There  are  certain  ear  marks  about 
that  order  which  show  thatit  was  not  in  the  usual  form.  It  has  in  it  words  of 
imperative  command.  It  is  not  simply,  "  you  are  authorized  and  empowered  to 
take  possession  of  the  War  Department ;  but  it  ia  "  yoa  will  immediately" — 
all  other  things  being  laid  aside,  at  once,  whatever  may  oppose — "  you  will 
immediately  enter  upon  the  discharge  of  the  duties  of  that  office." 

Now,  we  must  take  another  thing  which  appears  in  this  case  beyond  all  pos- 
sibility of  cavil,  and  that  is,  that  the  President  knew  at  that  time  that  Mr.  Stan- 
ton from  the  first,  to  wit,  on  the  12th  of  August  last,  claimed  the  right  not  to 
be  put  out  of  that  office,  and  when  he  went  out  he  notified  the  President 
solemnly  that  he  only  went  out  in  obedience  to  superior  force.  To  get  him  out, 
the  President  authorized  to  take  possession  the  General  of  the  army  of  the 
United  States  ;  and  that,  for  all  legal  purposes  and  for  all  actual  purposes,  was 
equivalent  to  using  the  force  of  the  whole  army  of  the  United  States  to  take 
possession  of  that  office,  because  if  the  General  of  the  army  thought  that  the 
order  was  legal,  he,  obeying  the  orders  of  his  superiiir,  when  he  was  ordered 
to  take  poaaesaion  by  force,  had  a  right  to  use  the  whole  army  of  the  United 
States  to  enforce  the  Preeident's  order.  Therefore,  the  President  was  notified 
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that  Mr.  Stanton  only  yielded  bia  office  at  first  to  superior  force  ;  and  bo  he  did 
wisely  and  patriotically,  because  if  he  had  not  yieldnd,  a  collision  might  have 
been  brought  which  would  have  raised  a  civil  war,  which,  in  the  language  of  the 
late  rebels  and  General  Thomas,  is  an  "  onpleasantness"  between  loyal  and 

I'he  I'restdent  knew  that  Mr.  Stanton  at  first  said,  "  I  will  only  yield  this 
office  to  superior  force."  Then  Mr.  Stanton  having  thus  yielded  it,  llie  General 
of  the  army  took  posBession,  and  on  the  action  iif  the  Senate  the  General 
vacated  it  in  obedience  to  the  high  behest  of  the  Senate,  and  Mr.  Stanton  was 
reinstated  in  it  in  obedience  to  the  high  behest  of  the  Senate,  and  being  there 
he  was  still  more  fortified  in  hia  position  than  at  first.  If  he  would  not  yield 
it  except  to  superior  force  on  the  12ih  of  August,  JS67,  do  yon  believe,  sena- 
tors, ia  any  man  so  besotted  aato  believe  that  the  President  did  not  know  that 
Mr,  Stanton,  so  reinstated,  so  fortified,  meant  to  hold  the  office  against  every- 
thing but  force?  The  President  had  been  notified  that  Stanton  yielded  only 
to  the  General  of  the  army  ;  wielding  superior  force,  he  had  seen  Stanton  put 
back  by  ttie  high  authority  of  the  Senate;  he  had  seen  Stanton  sustained  by  a 
vote  of  the  Senate,  declaxing  that  the  attempt  to  remove  him  was  illegal  and 
nnconstitntional ;  and  then,  for  the  purpose  of  bringing  this  to  an  issue,  the 
President  of  the  United  States  issued  his  order  to  General  Thomas,  another 
officer  of  the  army,  "You  will  immediately  enter  upon  the  discharge  of  the 
duties  of  the  War  Office."  What  then?  He  had  come  to  the  conclusion  to 
violate  the  law  and  take  possession  of  the  War  Office  ;  he  had  come  to  the  con- 
clusion to  do  that  against  the  law  and  in  violation  of  the  law-;  he  had  sent  for 
Thomas,  and  Thomas  had  agreed  with  him  to  do  that*y  some  means  if  the 
President  would  give  him  the  order,  and  thus  we  have  the  agreement  between 
two  minds  to  do  an  unlawful  act ;  and  that,  I  believe,  ia  the  definition  of  a  con- 
spiracy all  over  the  world. 

Let  me  restate  this.  You  have  the  determination  on  the  part  of  the  Presi- 
dent to  do  what  had  been  declared  to  be,  and  is,  an  unlawful  act ;  you  have 
Thomas  consenting ;  and  you  have  therefore  an  agreement  of  two  minds  to  do 
'  an  unlawful  act ;  and  that  makes  a  conspiracy,  so  far  as  I  understand  the  law 
of  conspiracy.  So  that  upon  that  conspiracy  we  should  rest  this  evidence 
tinder  article  seven,  which  alleges  that — 

Andrew  Johnson  "  »  «  »  ijjj  uDlanftilly  conspiie  with  one  Lorenzo 
Thomns,  with  intent  unlawfully  to  seize,  take,  and  possess  tbe  property  of  the  Uuited  Stales 
in  the  Department  of  War  iu  the  custody  and  charge  of  Edwin  M.  Stanton. 

And  also  under  article  five,  which  alleges  a  like  unlawful  conspiracy  not 
alleging  that  intent. 

Then  there  ia  another  ground  upon  which  this  evidence  is  admissible,  and 
that  is  upon  the  ground  of  principal  and  agent.  Let  ua,  if  you  please,  esamine 
that  ground  for  a  few  moments.  The  President  clakns  by  his  answer  here  that 
every  Secretary,  every  Attorney  General,  every  executive  officer  of  this  gov- 
ernment exIsiB  by  his  will,  upon  his  breath  only ;  that  they  are  all  his  servants 
only,  and  are  responsible  to  him  alone,  not  to  the  Senate  or  Congress,  or  either 
branch  of  Congress ;  and  he  may  remove  them  for  such  cause  as  he  chooses ; 
he  appoints  them  for  such  cause  as  he  chooses ;  and  he  claims  this  right  to  be 
illimitable  and  uncontrollable,  and  he  says  in  his  message  to  you  of  December 
12,  1867,  that  if  any  one  of  his  Secretaries  had  said  to  him  that  he  would  not 
agree  with  him  upon  the  unconstitutionality  of  the  act  of  March  8,  1867,  he 
would  have  turned  him  out  at  once.  All  this  had  passed  into  history,  and  Mr. 
Thomas  knew  that  as  well  as  anybody  else.  Now,  then,  what  is  the  position 
and  duties  of  a  Secretary  of  War,  whether  ad  interim  or  permanent  1  It  is 
that  he — 

Shall  perform  and  eiecnlesuch  dalles  as  shall  from  lime  to  time  be  enjoined  on  or  intrusted 
to  liim  by  the  Fre»(lent  of  the  United  Slateg  agieeabij  to  the  ConsUtation — 


Hos;edbyGoO'^k 


IMPEACHMENT   OF   THE    PRESIDENT.  195 

Intrusted  to  him  agreeably  to  the  Constitution — 

Bela^Te  to  militarj  commissions,  or  to  the  land  or  naval  Ibtces,  ships,  or  warlike  stores  of 
the  United  States,  or  such  other  matters  respecting  military  or  naval  affairs  as  the  President 
of  the  United  Stat<is  shall  assign  ti>  the  said  tiepartnient,         •  ■■  »  •  ^^j 

that  the  stud  principal  offimr  shall  conduct  the  business  of  the  said  department  in  auch  man- 
ner as  the  President  of  the  United  States  shall  from  time  («  time  order  or  instruct. 

Therefore,  his  commiasion  is  to  do  precisely  as  the  President  desii'es  him  to 
do  about  anything  that  pertains  to  the  War  Office,  and  he  stands,  then,  as  the 
agent  of  the  principal — to  do  what!  He  was  authorized  by  the  President  to 
obtain  possession  of  the  War  Office.  Was  he  authorized  to  do  anything  else 
that  we  hear  of  up  to  that  time  ?  No,  He  was  to  obtain  possession  of  the 
office.  Now,  what  do  we  propose  to  show  by  this  evidence  1  Having  shown 
that  Thomas  was  authorized  to  obtain  possession  of  the  office  ;  having  shown 
that  he  had  agreed  with  the  President  to  obtain  it ;  havinp;  put  in  testimony  that 
the  two  stood  together  in  the  pursuit  of  one  common  object,  the  President  want- 
ing Thomas  to  get  in,  and  Thomas  wanting  to  get  in,  and  both  agreeing  and 
concerting  means  together  to  get  in,  the  question  is  whether,  under  every  rule 
of  law,  we  are  not  permitted  to  show  the  acts  and  declarations,  however  naked 
these  declarations  may  be,  of  either  of  these  two  parties  about  the  common 
object !  And  the  very  question  presupposes  that  we  are  only  to  ask  the  declar- 
ations of  Thomas  about  the  common  object.  But  the  case  does  not  quite  stop 
here,  because  we  shall  show  that  Thomas  was  then  talking  about  to  execute  the 
common  purpose.  We  asked  Mr.  Burleigh  if  he  was  a  friend  to  General  Thomas  ; 
he  said  yes ;  if  they  were  intimate  ?  yes ;  accustomed  to  visit  backward  and 
forward?  yes.  Governpr  Moorhead  has  already  told  you  that  Mr.  Burleigh 
was  a  friend  of  the  President.  There  needed  somebody  to  aid  in  this  enter- 
prise ;  some  moral  support  was  wanted  in  this  enterprise ;  and  we  propose  to 
show  that  General  Thomas  was  endeavoring  to  get  one  of  the  members  of  tlie 
House  of  Representatives  to  support  him  in  the  enterprise,  and  was  laying  out 
the  plan,'  and  that  he  asked  him  to  go  with  him  the  next  morning  and  aid  him 
in  the  enterprise,  and  be  there  aiding  and  abetting  in  the' enterprise.  Such  is 
the  testimony  we  propose  to  show,  and  that  is  one  way  in  which  we  propose  to 
connect  the  President  with  the  joint  enterprise.  Such  ia  the  exact  condition  of 
things. 

Now,  having  shown  a  common  object — whether  a  lawful  or  unlawful  one  would 
makeno  difference  as  to  this  point ;  but,  as  I  contend,  a  common,  unlawful  object — 
and  having  shown  the  two  parties  agreeing  upon  one  thing,  having  shown  the 
authority  of  one  to  the  otiier  to  do  an  act,  can  we  not  put  in  the  declarations  of 
both  parties  in  regard  to  that  act?  Do  not  the  acts  of  one  become  the  acts  of 
the  other  1  Take  the  testimony  we  put  in  yesterday.  Why  did  not  my  learned 
friends  object  to  what  Thomas  said  to  Mr.  Stanton  when  he  demanded  the  War 
Office?  Tlie  President  was  not  there.  To  use  the  arguments  of  the  learned 
counsel  for  the  President,  Thomas  was  not  upon  oath;  he  was  acting  in  the 
President's  absence.  Why  should  we  put  ia  the  act  of  Congress  there  yester- 
day ?     It  was  because  he  was  doing  in  relation  to  the  thing  itself. 

Mr.  Stanbery.  That  was  within  the  authority. 

Mr,  Manager  Butler.  Ah!  that  was  within  the  authority.  How  was  it 
within  the  authority  ?  It  was  within  the  authority  because  the  President  had 
commanded  him  to  take  possession.  Now,  then,  1  want  to  show  the  means  by 
which  he  was  to  take  possession.  How  was  that  to  he  done]  Why,  they  say 
(and  only  the  gravity  of  the  occasion  prevents  me  from  believing  it  a  stupendous 
joke)  we  should  show  what  he  said  by  calling  Thomas.  On  the  trial  of  one 
conspirator  call  the  other  to  show  the  conspiracy  !  Was  that  ever  done  ia  apy 
court  upon  any  question  whatever,  except  one  conspirator  turns  State's  evidence 
or  King's  evidence,  as  it  is  called  ?  and  Thomas,  I  believe,  is  not  quite  bad 
enough  to  do  that  yet.    It  w^  never  done  by  intelligent  counsel. 
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Tiieae,  tlien.  are  the  foundations  on  which  we  atand.  Now,  what  ave  tlie 
authorities  for  receiving  tiiese  deckrationa  t  I  hold  in  my  hand  RoBcoe's  Criiu- 
inat  Evidence,  and  I  propose  to  cite  it  upon  this  point :  that  we  are  riot  bound  to 
put  in  ail  our  evidence  at  once,  and  that,  by  the  very  acts  and  declarations  of 
the  conspirators  themselves,  we  may  prove  the  conspiracy. 

I  read  from  page  390  : 

The  rule,  says  Mr.  Starkie.  that  one  man  is  not  to  be  affecte^  by  (he  acts  nad  declarations 
of  a  stranger,  tests  on  the  principles  of  the  purest  justice — 

"  Acts  and  declarations  of  a  stranger,"  yon  will  observe, 
and  although  the  courts,  in  cases  of  conspiraey,  have,  out  of  convenience,  and  on  account  of 
the  diScnlty  in  otherwise  proving  the  )railt  of  the  parties,  admitted  the  acts  and  declarations 
of  straogers  to  be  eivea  in  evidence,  in  order  to  establish  the  fact  of  a  conspiracy,  it  is  to  be 
remembered  tbat  this  is  an  inversion  of  tlie  usual  order,  for  the  sake  of  conveuience,  and  that 
such  evidence  is,  in  the  result,  material  so  far  only  as  the  assent  of  the  accused  to  what  has 
been  done  by  others  is  proved.     (3  Stark.  Ev.,  2K,  second  edition.) 

It  has  since  been  held  that  the  prosecutor  may  either  prove  the  conspiracy  which  renders 
the  acts  of  the  cooBpiratora  admissible  in  evidence,  or  he  may  prove  the  acta  of  different  per- 
sons, and  thus  prove  the  conspiracy. 

And  we  have  attempted  to  prove  the  conspiracy  in  the  same  way. 

Again,  the  authority  says  : 

Where,  therefore,  a  party  met,  which  waa  joined  by  the  prisoner  the  ncit  day,  it  was  held, 
thai  directions  given  by  one  of  the  party  ou  the  day  of  their  meeting,  aa  to  where  they  were 
to  go,  and  for  what  purpose,  were  admissible,  and  the  case  was  said  to  fall  within  Hex  es. 
Hunt,  3  B.  and  Aid,,  5Bfi,  where  evidence  of  drilling  at  a  dlfFerent  place  two  daj-s  before, 
and  hissing  an  ohnoxioua  person,  was  held  receivable. 

The  answer  of  the  learned  counsel  to  the  authority  would  be  to  say,  "  those 
were  acts."  I  agree ;  hut  declarations  simply  may  be  proof  of  such  conspiracy. 
Now,  then,  if  the  Senate  believe  that  we  have  shown  any  common  purpose, 
which  is  all  that  is  necessary,  between  the  President  and  Thomas,  then  this 
authority  which  we  find  en  page  393  is  in  point : 

The  cases  in  which,  after  the  existence  of  a  conaplracr  is  established,  and  the  particular 
defendants  have  been  proved  to  have  been  partly  to  it,  the  acts  or  declarations  of  other  con- 
spirators may  be  givenia  evidence  agMnst  them,  have  already  been  considered  (vide  ante, 
pp.  76-SO. )  It  seems  to  make  no  difference  as  to  the  admisaihilily  of  this  evidence,  whether 
the  otherconspirators  be  indicted  or  not,  or  tried  or  not;  for  the  making  of  them  co-defendanU 
would  give  no  additional  strength  to  their  declarations  aa  against  others. 

That  authority  answers  the  argument  of  the  learned  counsel  for  the  defendant 
when  he  says  Thomas  is  not  here  on  trial.  No ;  but  his  conspirator  is,  hia 
master  is,  his  principal  is,  and  the  fact  that  he  is  not  present  makes  no  difiereuee 
oo  the  question  of  evidence.  The  evidence  is  admissible  because  of  the  mutual 
agreement. 

To  show  that  this  doctrine  stands  upon  the  same  ground,  aa  well  in  civil  cases 
as  in  criminal,  I  refer  next  to  2  Carrington  and  Payne,  page  232.  This  was  an 
action  of  false  imprisonment  against  three  certain  defendants  : 

The  plaintitTs  counsel  wished  to  give  in  evidence,  that  several  weeks  after  all  the  defend- 
ants had  locked  the  plaintiff  up  iu  tho  cage,  the  defendant,  Court,  said,  "  I  will  take  care 
that  neither  of  the  Wrights  shall  have  a  bed  to  lie  on  before  the  end  of  sii  months."  At  the 
time  this  was  said  the  other  defendants  were  not  present. 

These  three  men  had  engaged  in  locking  a  raao  up  in  jail,  and  weeks  after- 
ward one  of  the  defendants  made  a  declaration  as  to  his  purpose,  and  that  was 
to  oppress  the  party  injured  by  keeping  him  locked  up  and  putting  him  to  bod- 
ily inconvenience. 

Jervis,  for  the  defendantfl  objected  that  this  declaration  of  the  defendant.  Court,  ought 
not  to  be  received  in  evidence,  because  it  was  made  in  the  absence  of  the  other  defcndauis, 

Garrow,  B.— I  am  of  opiojon  that  this  declaration  of  the  defendant.  Court,  is  evidence, 
''' '        y  that  the  plaintiff  should  connect  all  the  defendan'         ■  ■   ■  ■_  ..i. . 


fact  of  Imprisonment .  and,  having  done  so,  I  must  receive  in  evidence  anything  that  either 
of  the  delendants  said  relative  to  the  trespass,  though  in  the  absence  of  the  others.  So 
much  as  to  the  law.     On  the  hardship  of  the  case  I  need  only  say  that  if  the  law  were  not 


Hos;edbyVjOO'^k 


IMPEACHMENT  OF  THE   PRESIDENT.  197 

Eo,  a  man  )(oIng  to  ilo  another  an  injury  might  proclnim  his  malice  in  the  market  place  and 
yet  shut  out  evidence  of  Bucli  malice  Irom  llie  consideration  of  the  jury  by  only  associating 
Diuisulf  in  the  traus(Lction  with  other  persons  a  shade  less  guilty  than  himself ;  and  persons 
may  always  avoid  tlie  declarations  of  the  malice  of  their  co-defendants  operating  against 
them  by  taiting  care  not  to  he  concerned  in  the  doing  of  things  which  tbey  cannot  after- 
ward justify. 

Is  not  this  case  precisely  in  point  with  oure,  only  a  hundred  times  stronger  ? 
But  I  may  be  answered  that  that  is  an  English  case.  Well,  I  have  here  a 
United  States  case,  t6e  case  of  the  United  States  va.  Gfloditig,  (12  Wheaton.) 
I  shall  read  from  pages  469  and  470.  Let  me  state  the  case.  One  G-ooding 
had  fitted  out  at  Baltimore  a  slaver  called  the  General  Winder — and  I  may  say, 
in  passing,  a  very  proper  name  for  it — and  having  fitted  her  out  he  sent  her  to 
the  West  Indies,  and  there  heing  at  the  West  Indies,  before  she  started  on  her 
voyage  to  Africa,  the  captain  undertook  to  tel!  a  witness  on  what  voyage  she 
was  going,  where  she  was  bound ;  the  evidence  offered  heing ; 

That  he.  Captain  Coit,  was  at  St.  Thomas  while  the  General  Winder  waa  at  that  island 
in  September,  J824,  and  viaB  frequently  on  board  tlie  vessel  at  that  time  ;  that  Captain  Hill, 
the  master  of  tbe  vessel,  then  and  there  proposed  to  the  wituuss  to  eogage  on  board  the  Gen- 
eral Winder  as  mate  for  the  voyage  then  in  progress,  and  desctibed  the  same  to  be  a  voy^e 
tj)  the  coast  of  Africa  for  slaves,  and  thence  back  to  Trinidad  de  Cuba:  that  be  offered  to  the 
witness  seventy  dollars  per  month,  and  five  dollars  jier  head  for  every  prime  slave  which 
should  be  brought  to  Cuba;  that'on  the  witness  inquiring  who  viould  see  the  crew  paid  in 
the  event  of  a  disaster  attending  the  voyage,  Captain  Hill  replied,  "  Undo  Jobn,"  meaning 
(as  the  witness  understood,}  John  Gooding,  the  defendant. 

The  defendant  heing  in  Baltimore  at  that  time,  the  first  point  taken  in  this 
case  was  that  the  act  of  hiiin'g  a  man  to  be  a  mate  was  in  the  scope  of  his 
authority;  and  the  second  point  was  that  telling  who  would  pay  him  was  a 
declaration  of  one  of  the  principals,  of  one  of  the  conspirators,  if  you  please,  of 
one  party  engaged  in  a  joint  transaction  with  the  other.  Upon  that  the  court 
Bay: 

Those  declarations  and  explanations  are  as  much  within  the  scope  of  the  authority  as  the 
act  of  Iiiring  itself.  Our  opinion  of  the  admissibility  of  this  evidence  proceeds  upon  the 
grouud  that  these  were  not  the  naked  declarations  o(  the  master,  uoacconipunied  with  his 
acts  in  that  capacity,  but  declarations  coupled  with  proceedings  for  the  objects  of  the 
voyage,  and  while  it  was  in  progress.  We  give  no  opinion  upou  the  point  wliether  mere 
declarations,  under  other  circumstances,  wonid  have  been  admissible. 

Now,  let  us  see  the  condition  of  Greneral  Thomas.  He  had  been  on  the  91st 
of  February  ordered  to  take  possession  "immediately,"  at  once.  He  had  gone 
to  a  friend  of  his,  Mr,  Burleigh,  and  wanted  him  to  aid  him  in  this  object. 
He  was  hiring  a  mate,  if  you  please,  on  that  voyage,  precisely  within  the  case 
of  Grooding.  He  was  wanting  somebody  to  aid  him ;  and  he  tliereupon 
describes  to  Burleigh  the  voyage ;  that  it  was  to  be  a  slaver's  voyage ;  what 
he  was  to  pay  ;  how  it  was  to  be  received  ;  how  he  was  to  seize  the  slave  ;  or, 
in  other  w<jrde,  how  he  is  to  seize  the  War  Department ;  and  we  offer  to  put 
these  things  In  evidence  by  his  declarations. 

I  have  but  one  authority  more,  and  I  will  cease  troubling  the  Senate  upon 
this  point.     I  read  from  3  Greenleaf  on  Evidence,  section  fi3  : 

The  evidence  in  proof  of  a  conspiracy  will  generally,  frcm  the  nature  of  the  case,  be  cir- 
cumstantial. Though  the  commorj  design  is  the  essence  of  the  charge,  it  is  not  necessary 
to  prove  that  the  defendants  came  together  and  actually  agreed  in  terms  to  have  that  design 
and  to  pursue  it  by  common  means.  If  it  be  proved  that  the  defendants  pursued  by  their 
acts  the  same  object,  often  by  the  same  means,  one  performing  one  part  and  another  another 
part  of  the  same,  so  as  to  complete  it  with  a  view  to  the  attainment  of  that  same  oWect,  the 
jury  will  be  justified  in  the  conclusion  that  they  were  engaged  in  a  conspiracy  lo  effect  that 

Almost  in  the  language  of  this  authority  the  object  was  to  get  the  War 
Department  at  all  hazards.  That  is  agreed;  that  is  in  the  President's  answer. 
It  is  there  said  to  be  a  high  constitutional  prerogative  to  do  it !  They  had 
been  notified  that  Stanton  would  hold  it  by  force,  as.  thank  God,  up  to  this 
hour,  he  has  held   it  against  these  conspirators ;  and  being  notified  that  he 
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would  not  deliver  it  except  to  force,  they  then  started  out  to  deviae  ways  and 
means,  and  we  ahall  show  yon,  and  by  these  very  conversation  a  with  this  very 
person,  Thomas  declared  that  if  he  had  not  been  arrested  by  the  intervention 
of  the  courtB  he  would  Lave  used  force  on  tlie  morning  when  he  was  there,  as 
haa  been  shown. 

Now,  are  we,  upon  the  trialof  this  issue,  to  be  told  thatthePi-esident  of  the  Uni- 
ted States  can  employ  men  to  go  to.  do  this,  that,  and  the  other,  which  is  illegal, 
admitted  to  be  illegal,  unless  the  law  is  unconstitutional,  and  then  turn  back  upon 
us  and  say,  "  Oh,  you  cannot  put  in  what  my  agents  aaid  while  they  were  pui- 
saing  this  thing,  while  they  were  getting  together  means  to  execute  my  will." 
Let  me  illuatrate  for  a  moment.  Thia  is  only  to  Burleigh.  Suppose  Thomas 
had  gone  to  get  the  commander  of  this  department.  General  Emory,  with  his 
forces.  SuppoFe  he  had  said  to  him,  "  I  want  you  to  come  to-morrow  to  aid  me 
and  aee  me  take  this  department  by  force,"  could  we  not  put  that  in  ?  Is  thia 
objected  to  because  he  only  aaked  Mr.  Burleigh  1  If  he  kept  asking  men  enough 
to  go  with  him  he  would  have  had  enough,  as  he  thought  he  had,  until  the  baud 
of  the  law  was  laid  upon  him.  Therefore  I  respectfully  answer  the  (j^uostion  put 
by  the  Itarned  senalor,  that  we  have  connected  and  do  expect  to  connect  the 
President  with  this  by  a  series  of  acts,  a  series  of  declarations,  a  series  of  opera- 
tions which  will  leave  no  doubt  on  the  mind  of  any  senator  what  this  purpose 
was.  But  we  claim,  further,  that  there  ia  no  doubt  upon  any  man's  mind  what 
the  purpose  was  at  that  hour. 

I  desire,  in  closing,  simply  to  call  your  attention  to  the  opening  address  of  the 
Attorney  General — I  beg  pardon,  the  learned  counsel  for  the  defendant;  he  will 
pardon  me,  but  I  have  been  so  accustomed  to  meet  him  in  other  relations  that  I 
sometimes  forget.  He  says  that  we  have  now  got  to  a  question  of  law  fit  to  be 
argued  by  lawyers  to  lawyers,  implying  that  all  other  questions  which  have  been 
argued  before  this  high  court,  as  he  insists  upon  calling  it,  have  not  been  fit  to 
he  argued  eitber  by  lawyers  or  to  lawyers.  It  is  for  you  to  defend,  yourselves 
from  that  sort  of  imputation.  I  had  supposed  the  great  questions  we  had  been 
arguing  were  not  only  fit  to  be  argued  by  lawyers  to  lawyers,  but  by  statesmen 
to  statesmen,  by  the  representatives  of  the  people  to  the  senators  of  the  United 
States.  And  I  insist  that  this  question  is  not  one  to  be  narrowed  down  to  the 
attorney's  office,  but  is  to  he  viewed  in  the  light  of  the  law  and  enlightened 
jurisprudence  as  it  will  be  administered  by  the  Senate  of  the  United  States, 

The  question  for  you  to  determine  is,  will  this  evidence  aid  you,  for  you  are 
both  court  and  jury— this  is  not  a  case  where  the  court  rule  one  way  and  the 
jury  may  go  another ;  but  you  are  both  court  and  jury — will  this  evidence 
enlighten  you  if  you  licar  from  this  Secretary  ad  interim  as  to  what  he  was 
doing  and  intending  to  do  in  this  matter,  joint  enterprise  of  himself  and  the 
President  |  Will  it  enlighten  you  upon  the  judgment  you  are  to  render  ?  If  it 
will  not,  then  you  will  say  so,  and  vote  that  it  shall  not  be  heard,  and  the  people's 
case  will  not  be  brought  before  the  Senate.  If,  on  the  contrary,  it  will  enlighten 
you.  then  I  respectfully  and  earnestly  urge  that  it  may  be  received.  And  in 
this  we  are  fortunate  in  being  sustained  by  the  high  authority  of  the  presiding 
officer.  1  had  supposed 'this  question  was  ruled  and  settled  yesterday,  and 
hardly  expected  to  debate  it  thia  morning.  All  I  can  say  is,  aa  the  decision  is 
made,  however  much  I  might  have  objected  to  the  mode  in  which  it  was  made, 
I  respectfully  submit  stare  decisus  let  the  decision  stand,  in  the  language  of  the 
rule,  as  the  jiidgment  of  the  Senate. 

JUr.  Curtis.  Mr.  Chief  Jastice,  I  ask  to. have  the  question  propounded  by 
the  honorable  managers  read.  It  is  long,  and  consists  of  different  parts,  and  I 
desire  it  to  be  distinctly  understood  before  I  speak  to  it. 

The  Chief  Justice.  The  Secretary  will  read  the  question  propounded  by 
Mr.  Mnnagei'  Batler  to  the  witness. 
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The  Secretary  read  aa  followa  : 


er  to  my  question,  that  you  had  a  eonveraation  ivith  Gensral 

Sot  the  mst  of  Febriiarf  la!<t.     StatR  If  he  aaiil  any  tbin^  as 
e^  to  obtain,  or  was  tliraeted  by  the  President  to  obtain,  pos- 
Besslou  of  the  War  Department.     If  so,  stute  what  he  said  as  nearly  as  yon  can. 

Mr.  CiiRTis.  Mr.  Chief  Justice  and  Senator?,   yo\i  will  observe  that  this 

auestion  conUina  two  distinct  branches.  The  first  inquires  of  the  witness  for 
eclarations  of  General  Thomas  respecting  hi'<  own  intent  The  'tecond  inquires 
of  the  w  tnesa  for  declarations  of  General  Thomai  leapecting  directions  given.  « 
to  1  m  by  the  President,  In  reference  to  the  fiist  branch,  that  is,  the  separate 
a  d  ndepeident  intent  of  General  Thomas  him=elf,  I  am  not  aware  that  its 
s  bject  n  tter  is  any  wliere  put  in  issue  by  the  aLticles  General  Thomas  ti  not  ' 
on  tr  al  It  is  the  President  wbo  is  on  li  lal  It  is  Ins  intentions  or  directions, 
the  mea  s  the  unlawful  means,  which  he  is  chaigcd  witli  having  adopted  and 
endta\oredto  carry  into  effect,  which  constitute  criminahty  in  tho'e  articles 
which  relate  at  all  to  this  subject ;  and  therefore  it  seems  to  me  that  it  is  a 
sufBcient  objection  to  the  first  part  of  this  question  that  it  lelatea  to  a  subject- 
matter  wholly  immaterial,  and  which,  if  proved  by  legitnnate  evidence,  onghtin 
no  manner  to  affect  the  case  of  the  President.  The  President  is  not  charged 
Lete  with  any  ill  intentions  or  illegal  intentions  of  GiSLieral  Thomas;  he  is  charged 
here  with  his  own  illegal  intentions;  with  them  alone  can  he  be  charged  ;  and 
therefore  I  respectfiilly  submit  to  senators  that  that  branch  of  the  question 
which  seeks  to  draw  into  this  case  evidence  of  the  intentions  of  General  Thomas, 
aside  from  instructions  given  to  him  or  views  communicated  to  him  by  the  Presi- 
dent himself,  is  utterly  immaterial,  and  ought  not  to  be  allowed  to  be  proved  by 
any  evidence,  whether  competent  or  incompetent. 

In  the  next  place,  I  submit  that  the  evidence  which  is  offered  to  prove  the 
intention  of  General  Thomas,  if  that  fact  were  in  issue  here,  and  could,  when 
proved,  have  any  effect  upon  the  President's  case,  is  not  of  an  admissible  character. 
The  intent' of  a  party,  aa  every  lawyer  knows,  is  a  fact,  and  it  is  a  fact  to  be 
proved  bylegal  and  admissible  evidence,  just  as  much  as  any  other  fact.  It  is- 
natural  for  a  person  not  a  lawyer  to  say  that  the'  true  way  to  ascertain  a  man's 
intent  is  to  take  what  he  says  is  his  intent ;  because  intent  is  a  state  of  mind, 
and  when  that  is  expressed  that  expression  is  fit  evidence  of  it.  All  that  is  true; 
but  inasmuch  as  it  is  not  sworn  evidence  of  it,  inasmuch  as  it  is  not  given  by  the 
man  when  on  the  stand  in  the  presence  of  the  accused,  and  with  opportunity 
for  cross-examination,  it  is  no  evidence  at  all,  unless  you  can  bring  the  case 
within  one  of  the  exceptions  which  exist  in  the  law ;  one  of  these  exceptiona, 
aa  has  been  said  by  my  asaociate  counsel,  being  the  case  of  principal  and  agent ;  , 
the  other  the  case  of  co- con  a  pi  raters, 

I  do  not  propose  to  go  over  the  argument  which  was  so  clearly  and  foi-cibly 
put,  as  it  seems  to  me,  by  my  associate  who  opened  it.  I  think  senators  must 
have  understood  perfectly  well  the  grounds  upon  which  it  is  our  intention  to 
rest  this  objection  to  tlie  declarations  of  General  Thomas,  so  far  aa  regards  his 
own  intent,  that  he  was  not  the  agent  of  the  President,  that  he  received  from  a 
superior  officer  an  order  to  do  a  certain  thing,  and  in  no  sense  thereby  became  an 
agent  of  that  superior  officer,  nor  did  that  superior  ofScer  become  accountable 
for  the  manner  in  which  he  might  carry  out  that  order ;  and  that  this  ia  specially 
true  when  the  nature  of  the  order  is  nothing  but  the  designation  of  one  public 
ofiicer  to  notify  another  public  officer  that  he  baa  been  designated  to  discharge 
the  duties  of  the  office  from  which  the  latter  has  been  removed ;  in  which  case 
whatever  this  designated  person  may  do  he  does  on  his  own  account  and  by  force 
of  his  own  views  of  how  the  authority  is  to  be  carried  out,  unless  he  has  received 
some  special  instructions  in  regard  to  the  mode  of  carrying  them  out. 

'We  submit,  then,  in  the  first  place,  that  the  intentions  of  General  Thomas 
are  immaterial,  and  the  President  cannot  be  affected  by  them ;  and  secondly,  if 
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they  be  malerial  they  mwt  I'e  proved  by  Bworn  evidence,  and  nnt  by  hearsay 
statements 

The  otlier  part  BPiiatora  of  the  question  appears  to  me  to  admit  of  even  less 
doubt;  and  that  part  is  attempting  to  inquire  of  the  witness  what  was  said  by 
General  Thoma?  respecting  directions  or  instructions  given  to  him  by  the 
President  which  preaenta  the  naked  case  of  an  attempt  to  prove  an  authority 
of  an  agent  by  the  agents  own  declarations.  The  question  is  whether  the 
President  gave  inatructioua  to  General  Thomaa  in  regard  to  the  particular  man- 
ner or  means  by  which  this  order  was  to  be  carried  out.  Upon  its  face  the  order 
ia  intelligible.  We  understand  it  to  be  in  the  usual  form.  Thei'e  is  no  allusion 
made  to  the  exercise  of  force,  threats,  or  intimidation  of  any  kind.  Now  they 
propose  to  superadd  to  this  written  order,  by  means  of  the  declarations  of  the 
agent  himself,  that  he  had  an  authority  to  use  threats,  intimidation,  or  force;  and 
no  lawyer  will  say  that  that  can  be  done  unless  there  ia  first  laid  the  fbnndation 
for  it  by  showing  that  the  two  parties  were  connected  together  as  co-conspiratoi-p. 
I  agree  that  if  they  could  show  a  conspiracy  between  the  President  and  General 
Thomas  to  which  these  declarations  relate,  then  the  declai'stions  of  one  of  them 
in  reference  to  the  subject-matter  of  that  conspiracy  would  be  evidence  against 
the  other. 

Now,  what  is  the  case  as  it  stands  here  before  you,  and  as  is  asserted  by  the 
honorable  manager  himself?  He  starts  out  with  the  proposition  that  the  Pres- 
ident in  his  answer  baa  admitted  his  intention  to  remove  Mr.  Stanton  from  office. 
That,  he  saya,  was  ao  illegal  intention.  That,  he  says,  was  an  intention  to  be 
carried  out  by  means  of  the  order  given  to  General  Thomas ;  and  when  the 
President,  he  eays,  gave  that  order  to  General  Thomas  and  Geiieriil  Thomas 
accepted  it  and  undertook  to  execute  it,  there  was  an  agreement  between  them 
to  do  an  illegal  act.  What  was  the  illegal  act  which  thus  far  we  have  got  wiiat 
he  calls  a  conspiracy  to  do  ?  It  was  to  remove  Mr,  Stanton  ;  and^  if  that  be 
contraiy  to  the  tenure- of-ofSce  act,  that,  when  accomplished,  may  be  an  illegal 
act.  But  is  that  the  illegal  act  which  they  are  now  undertaking  to  prove  1  Is 
that  the  extent  of  the  conspiracy  which  they  are  now  undertaking  to  showf 
Not  at  all.  They  are  passing  altogether  beyond  that.  They  now  undertake 
to  say,  "  we  wilt  show  that  he  conspired  with  General  Thomas  to  remove  .Mr. 
Stanton  by  force,  threats,  or  intimidation,  and  thus  to  commit  a  totally  distinct 
crime  under  the  conspiracy  act."  That  ia  the  conspiracy  which  they  propose 
to  show.  Having  shown  only  an  agreement  to  remove  Mr.  Stanton,  and  start- 
ing with  that  agreement,  which,  of  coui-se,  makes  the  entire  limits  of  the  con- 
spiracy, as  they  call  it,  of  -which  they  have  given  evidence,  all  circumscribed 
within  this  intention  merely  to  remove  Mr  Stanton,  they  now  graft  on  to  that 
by  a  pure  and  mere  assumption  a  conapiracy  to  remove  him  by  force  ;  and  so, 
having  proved  a  conspiracy  to  remove  him  without  force,  we  will  nt>w  give  in 
evidence  the  declaration  of  these  co-conspirators  to  show  a  conspiracy  to  remove 
him  with  force.  I  reapectfuUy  aabmit  they  have  then  travelled  out  of  the  limita 
of  the  conspiracy  which  they  themselves  pretend  they  have  given  any  evidence 
of;  and  as  soon  as  they  get  out  of  the  limits  of  that  conspiracy  which  tbey 
allege  and  say  they  have  given  some  proof  of,  and  advance  to  another  and 
totally  different  conspiracy,  namely,  the  conspiracy  to  turn  out  Mr.  Stanton  by 
force,  then  they  must  give  some  evidence  of  tliat  other  conspiracy  before  they 
can  use  the  declaraiiona  of  either  of  the  partiea  to  it  as  evidence  against  the 
President. 

But,  senators,  I  A(\  not  think  this  thing  should  be  left  here.  It  ja  an  entire 
misconception  of  the  relations  of  these  two  parties,  the  Commander-in-chief 
and  a  Bnbordinate  officer,  one  receiving  an  oider  from  the  other,  under  any  cir- 
cnmstances  which  appear  here,  or  which  there  is  any  evidence  here  tending  to 
prove,  to  call  it  a  conspiracy.  The  learned  manager  has  said  :  "  If  I  show  an 
t  between  two  persona  to  do  an  unlawful  act,  that  is  a  conspiracy,  is  it 
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not  1"  It  may  be ;  but  TCltrn  the  Commander- in -eliief  gives  an  order  to  a 
eubordinate  officer  to  do  an  sicl,  and  the  subordinate  officer  goes  tu  do  it,  is  that 
6ono  by  agreement  between  them "!  Does  it  derive  its  force  and  character  and 
operation  from  any  agreement  with  them,  any  concurrence  of  their  minds  by 
which  the  two  parties  assent  and  agree  together  bo  as  to  accomplish  something 
which  without  that  assent  and  agreement  could  notbe  done  ?  Is  it  not  as  plain  as 
day  that  military  obedience  ia  not  conspiracy  and  cannot  be  conspiracy  ?  Is 
it  not  as  plain  as  day  that  it  is  the  duty  of  the  subordinate  officer  when  he  re- 
ceives an  order  from  his  commander  to  execute  that  order '/ 

My  associate  [Mr.  Evarts]  suggests  to  me  that,  as  is  a  well-known  fact,  anil 
will,  no  doubt,  appear  in  the  course  of  the  proceedings,  when  General  Grrant 
received  an  order  from  the  President  to  take  this  same  place,  he  put  it  upon  the 
ground  of  military  obedience.  Was  that  a,  conspiracy  T  Senators,  there  can 
be  no  such  thing  as  a  conspiracy  between  the  Commander-in-chief  and  a  subor- 
dinate officer,  arising  simply  from  the  fact,  that  tJie  Commander-in-chief  issues 
an  order  and  the  subordinate  officer  obeys  it.  Therefore  I  respectfully  snbmit 
that  the  honorable  managere  have  not  only  proved  not  even  the  conspiracy  to 
remove  Mr.  Stanton  without  force,  but  they  have  offered  no  evidence  here  tend- 
ing to  prove  any  conspiracy  at  all.  It  rests  exactly  where  the  wvitteu  orders 
idace  it ;  an  order  from  a  superior  officer  to  an  inferior  officer  and  an  assent  by 
lim  to  execute  that  order. 

It  has  been  said  by  tlie  learned  manager  in  the  course  of  his  argument  that 
we  ought  to  have  objected,  if  we  took  this  view  of  the  case,  to  the  declarations 
made  by  General  Thomas  when  lie  went  to  the  War  Department  on  Saturday, 
the  22d  of  February.  We  eould  not  make  any  objection  to  what  he  then  said. 
It  was  competent  evidence.  He  was  there  in  pursuance  of  an  order  given  by 
the  President.  He  was  doing  what  the  President  authorized  him  to  do,  namely, 
delivering  one  order  to  Mr.  Stanton,  he  being  for  that  purpose  merely  the  mes- 
senger of  the  President ;  and,  having  executed  that,  to  take  possession  under 
the  other  order.  Of  course  he  authorized  him  to  demand  possession,  and  he 
did  demand  it ;  but  that  demand  was  as  much  an  act  and  as  capable  of  proof 
and  proper  to  be  proved  as  any  other  act.  Therefore  we  could  have  taken  no 
such  exception ;  it  could  not  have  come  at  all  within  the  range  of  any  of  the 
objeetiong  which  we  now  take. 

The  learned  manager  relies,  also,  on  certain  authorities  which  he  has  produced 
from  the  books.  The  first  ia  a  ca«e  stated  in  Koscoe's  Criminal  Evidence; 
page  300, "I  think,  he  read  from,  showing  that  under  some  circumstances  the 
acts  of  CO  conspirators,  even  before  the  person  on  trial  had  joined  the  conspiracy, 
may  be  proved.  I  see  no  diificulty  in  that.  The  first  thing  ia  to  prove  a  coa- 
apiraey,  whicli  is  a  separate  and  independent  fact,  or  may  be  wholly  separate 
and  independent  from  the  evidence  by  which  you  prove  the  other  step,  namely, 
that  a  particular  person  joined  in  it.  In  that  case  the  government  undertook  to 
show,  in  the  first  place,  that  there  was  a  conspiracy.  They  proved  it  by  the 
assembling  together  of  a  body  of  men  for  the  purpose  of  military  training,  &g. 
Having  proved  that  there  was  a  conspiracy,  they  then  took  the  necessary  atep 
to  show  that  the  accused  on  a  subsequent  day  joined  himself  in  that  conapiracy. 
That  was  all  regular  and  proper. 

If  they  will  take  the  first  step  here  and  tn  support  of  their  articles  undertake 
to  show  by  evidence  a  conspiracy  between  the  President  and  General  Thomas, 
when  they  have  done  that  they  may  go  on  and  give  evidence  of  the  declara- 
tions of  one  or  both  of  them  to  charge  the  other ;  but,  until  they  do,  I  submit 
that  they  cannot  give  such  evidence. 

The  case  from  2  Carrington  and  Payne  was  a  case  of  a  joint  act  of  three  per- 
Bona  falsely  imprisoning  a  'fourth.  There  was  the  conapiracy ;  there  was  the 
false  imprisonment,  the  illegal  act,  done  in  pursuance  of  the  conspiracy ;  and  the 
court  decided  that  a  declaration  made  subsequent  to  the  imprisonment  as  to  what 
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the  intentions  of  the  parties  were  and  how  ttey  intended  to  carry  it  out  would 
be  admisaible  against  the  others,  all  of  which  falls  easily  within  the  same  ruie. 

The  case  from  12  Wheaton  was  one  where  the  owner  of  a  ship  having  author- 
ized the  master  to  fit  out  a  vessel,  the  declarations  of  the  master  were  given  in 
evidence  to  show  the  object  and  intentions  of  the  voyage.  Unquestionably,  if 
he  had  made  him  his  agent  to  eany  on  a  slaving  voyage,  he  made  him  his  agent 
to  do  all  a«ts  necessary  to  carry  it  out.  What  was  the  act  that  waa  given  in 
evidence!  It  was  an  attempt  to  engage  a  person  to  go  on  a  slave-trading  voy- 
age in  a  sabordinat*  capacity.  In  the  course  of  that  attempt  he  stated  to  him 
what  the  character  and  purposes  of  the  voyage  were ;  but  it  was  aa  act  which 
he  was  engaged  in,  an  act  within  the  scope  of  his  authority  to  carry  on  the  voy- 
age, and  to  engage  persons  to  assist  him  in  doing  bo.  This,  also,  falls  easily 
Tfithjn  the  scope  of  the  principles  upon  which  we  rely. 

We  submit,  then,  to  the  Senate  that  neither  of  these  questions  should  be 
allowed  to  be  put  to  this  witness.  I  ought  to  say,  and  I  am  reminded  by  one 
of  my  associates  to  say,  that  the  statement  by  the  honorable  manager  that  the 
answer  of  the  President  admits  his  intention  to  remove  Mr.  Stanton  from  office 
illegally  and  at  all  hazards  is  not  true.  The  honorable  manager  is  mistaken  if 
he  has  so  read  the  answer.  The  answer  distinctly  says,  in  the  first  place,  that 
the  President  believed,  after  the  greatest  consideration,  that  Mr.  Stanton's  case 
■was  not  within  the  ten ure-of -office  act ;  and  the  answer  further  Bays  that  he 
never  authorized  General  Thomas  to  employ  threats,  force,  or  intimidation,  and' 
if  the  honorable  manager  refers  to  the  answer  as  his  evidence  for  one  purpose 
he  must  take  it  as  it  stands. 

Mr.  Manager  Bingham.  Mr.  President  and  senators,  I  had  occasion  to 
remark  yesterday,  upon  the  ruling  of  the  presiding  officer  of  the  Senate,  that  the 
managers  on  the  part  of  tlie  .House  had  no  cause  of  complaint  touching  that 
ruling,  whicli  had  i-elation  to  the  introduction  of  this  testimony.  I  said  it,  sena- 
tors, because  I  was  assured  when  I  did  say  it  that  the  ruling  of  the  presiding  officer 
stands  upon  all  the  authorities,  English  and  American,  and  upon  that  point  I 
challenge  to-day  any  authority  to  call  in  question  the  ruling  that  the  testimony 
this  morning  objected  to,  and  ruled  as  admissible  yesterday  by  the  presiding 
officer,  is  not  admissible. 

I  have  listened  with  due  attention  to  the  learned  gentlemen  who  have  argued 
in  support  of  this  objection.  Admitting  their  premises,  it  might  be  but  just  to 
them  to  say  that  their  conclusions  follow  ;  but,  senators,  I  deny  their  premises. 
There  is  nothing  in  the  record  that  justifies  that  they  shall  assume  here,  for  the 
purposes  of  this  question,  that  we  are  restricted,  as  was  intimated  by  the  learned 
counsel  for  the  President,  to  the  article  which  alleges  that  this  conspiracy  was 
to  be  executed  by  force.  There  is  nothing  in  this  case,  as  it  stands  before  the 
Senate,  that  justifies  the  assumption  that  the  Senate  is  to  be  restricted  in  the 
decision  of  this  question  to  the  other  article  which  alleges  that  this  conspiracy 
was  to  he  exercised  by  threats  and  intimidation.  There  is  nothing  in  the  ques- 
tion propounded  by  my  associate  to  the  witness  which  justifies  the  assumption 
made  here  that  the  witness  is  to  testify  that  any  force  was  to  be  employed  at 
all,  although,  if  he  were  so  to  testify,  I  claim  upon  the  authorities,  ami  upon  all 
the  authorities,  that  the  testimony  is  admissible. 

The  Senate  will  notice  that  in  article  five  there  is  no  averment  of  force,  there 
is  no  averment  of  threat  or  intimidatioti.  Tljere  is  simply  an  averment  in  arti- 
cle five  of  an  unlawful  conspiracy  entered  into  between  the  accused  and  Lorenzo  . 
Thomas  to  violate  the  tenure -of-ofGce  act.  My  associate  was  right  upon  all 
authority,  and  it  is  conceded  that  if  two  or  more  agree  together  to  violate  a 
law  of  the  land,  it  is  a  conspiracy.  That  is  the  point  we  make  here.  In  arti- 
cle five  there  is  no  averment  of  foi;ce,  nor  is  any  needed ;  there  is  no  averment 
of  threat  or  intimidation,  nor  is  any  needed  ;  but  there  is  simply  an  averment 
of  a  conspiracy  entered  into  between  the  accused  and  Lorenzo  Thomas,  and 
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other  persons  unknown  to  the  House  of  K representatives  to  prevent  the  execu- 
tion of  the  lenure-or-offiee  act.  That  act  declares  that  a  removal,  appointment, 
or  employment  made  or  had  contraiy  to  the  act,  or  an  interfeience,  if  you 
please,  with  the  proviMions  of  the  act  and  contrary  to  its  requirements,  shall  he 
a  misdemeanor  on  the  part  of  any  man.  Of  conrse,  if  a  combination  be 
entered  into  between  two  or  more  to  prevent  its  execution,  that  combination 
itself  amounts  to  a  conspiracy. 

The  counsel  have  succeeded  most  admirably  in  diverting  the  attention  of 
senators  from  the  question  which  underlies  the  adraissihility  of  this  evidence, 
and  which  controls  it.  I  refer  now  specificRlIy  to  article  five,  opon  which, 
among  other  articles,  we  claim  this  question  arises  which  was  not  referred  to  hy 
the  counsel  for  the  accused  ; 

That  said  Audrew  Jobnson,  President  of  the  United  Staies,  unmindful  of  the  high  duties 
of  his  office  and  of  bis  oath  of  ofEte,  on  the  aist  day  of  February,  in  the  year  of  our  Lord 
1868,  and  on  divers  other  days  and  times  in  aaid  year,  before  the  95th  day  of  March,  in  the 
year  of  out  Lord  IMS.  at  WflshingtoD,  in  the  Ksttict  of  Columbia,  did  nnlawtuHy  con- 
spire with  one  Lorenzo  Thomas,  and  with  other  perBona  to  Ihe  House  of  Representatives 
unknowD,  to  prevent  and  hinder  the  execution  of^  an  act  eutitle<t  '"An  act  regulating  ihe 
tenure  of  certain  civil  offices,"  passed  March  2,  1867,  and  in  piu^wance  of  said  tonspiraey, 
did  unlawfully  attempt  to  prevent  Edwin  M.  Slantou,  Ihen  and  there  being  Secretary  of  the 
Department  of  War,  duly  appointed  find  commissioned  under  the  laws  of  the  United  States, 
from  holding  said  office,  wherehj  the  said  Andrew  Johnson,  President  of  the  United  States, 
did  then  and  there  commit  and  was  guilty  of  a  high  misdemeanor  iu  office. 

Kow,  the  tenUrc-of-ofiice  act,  which  is  recited  in  this  article,  provides  expressly 
that  the  person  holding  any  civil  office  at  the  time  of  its  enactment,  who  haa 
theretofore  been  appointed  by  the  advice  and  consent  of  the  8en:ite, 

And  every  person  who  shall  hereiifter  be  appointed  to  any  such  office,  and  shall  become 
duly  qualified  to  act  therein,  is  and  shall  be  entitled  to  hold  such  office  until  a  successor  shall 
have  been  ia  like  manner  appointed  and  duly  qualified. 

Tliat  is  to  say,  all  such  officers  shall  hold  their  office  until  a  successor  be 
appoiated  by  aud  with  the  advice  and  consent  of  the  Senate.  The  act  then 
proMdes  th,it  the  President  of  tho  United  States  shall,  during  the  recess  of  the 
Spuate,  not  at  other  time  but  during  the  recess  of  the  Senate,  in  case  he  is 
satisfied  that  any  officer  is 

GuiKy  ot  misconduct  in  office  or  crime,  or  for  any  reason  shall  become  incapable  or  legally 
diaqnahfied  to  perform  its  duties,  in  such  case,  and  in  no  other,  the  President  may  suspend 
Bucb  officer  and  designate  some  suitable  person  to  perform,  temporarily,  the  duties  of  such 
office  until  the  next  meeting  of  the  Senate,  and  until  the  case  shall  he  acted  upon  by  the 
benate ;  and  such  person  so  designated  shall  take  the  oaths  and  g^ve  the  bonds  required  by 
law  to  be  taken  and  given  by  the  person  duly  appointed  to  fill  such  office ;  and  in  such  case 
It  shall  be  Uje  duty  of  the  President,  within  twenty  days  after  the  first  day  of  such  next 
meeting  of  the  Senate,  to  report  to  the  Senate  aneh  suspension,  with  the  evidence  and  rea- 
sons for  his  action  in  the  case,  and  the  name  of  the  person  so  designated  to  perfumi  the 
duties  of  Buch  office  ;  and  if  the  Senate  shall  concur  in  such  suspensioD  and  advise  and  con- 
sent to  the  removal  of  such  officer,  they  shall  so  certify  to  Ihe  President,  who  may  thereupon 
remove  such  officer,  and,  hy  and  with  the  advice  and  consent  of  the  Senate,  appoint  another 
person  to  such  office.  But  if  the  Senate  shall  refuse  to  concur  in  such  suspension,  such 
officer,  so  suspeudeJ,  shall  forthwith  resume  the  functions  of  his  office. 
The  sixth  section  of  the  same  act  provides  ; 

That  every  removal,  appointment,  or  employment  made,  had,  or  exercised  contrary  to  the 
provisions  of  this  act,  aud  the  making,  signing,  sealing,  coun torsi gning,  or  issuing  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  bo  deemed,  and  are  hereby  declared  to  be,  high  ojisilemeanors. 

The  conspiracy  entered  into  here  between  these  two  parties  was  to  prevent 
the  execution  of  this  law,  which  is  so  plain  that  no  man  can  mistake  it;  nor  can 
the  President,  in  the  presence  of  this  tribunal,  or  Lorenzo  Thomas  either,  shel- 
ter himself  by  the  intimation  that  it  was  a  military  order  to  a  subordinate. 
Are  we  to  be  told,  ia  the  presence  of  the  Senate,  that  it  is  competent 
for  the  President  of  the  United  States  either  to  shelter  himself  or  any  of  his 
Buboi-dinates  by  issuing  to-morrow  a  military  order,  either  to  Adjutant  General 
Thomas  or  to  any  other  officer  of  the  army  of  the  United  States,  to  disperse  the 
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Congress  of  the  nation  1  It  is  ait  afterthought,  gentlemen  of  the  Senate.  It  is 
no  military  order ;  it  is  a  letter  of  authority  within  the  express  words  of  the 
statute  and  in  violation  of  it.  The  evidence  is  that  Lorenzo  Thomas  accepted 
it  and  acted  upon  it.  The  evidence  of  his  action  upon  it  was  given  yesterday, 
and  received  by  the  Senate  without  objection.  It  is  too  late  to  raise  the  ques- 
tion of  the  competency  of  thia  evidence  after  there  is  evidence  here  tending  to 
ehow  a  coaepiracy  to  violate  the  plain  letter  of  thia  law. 

It  is  perfectly  justifiable,  I  take  it,  in  thia  tribunal  for  me  to  say  farther,  and 
say  it  upon  my  own  honor  as  one  of  the  managers  on  the  part  of  the  Honse, 
■  that  we  rely  not  simply  upon  the  declaration  of  Lorenzo  Thomas  to  show  this 
purpose  of  the  accused  at  your  bar  to  disregard  this  statute,  to  violate  its  plain, 
provisions,  that  the  officer  thus  affirmed  by  the  Senate  upon  suspensien  shall 
forthwith  enter  upon  the  duties  of  his  office,  but  we  expect  by  the  written  eoD- 
fession  of  the  accused  himself  to  show  to  this  Senate  this  day,  or  as  soon 
thereafter  as  we  can  be  heard,  that  it  was  his  declared,  fixed  purpose,  in  any 
event,  to  defy  the  authority  of  the  Senate,  and  prevent  Stanton  from  resuming 
the  functions  of  the  office.  There  was  no  reference  then  made  to  the  interven- 
tion of  courts.  The  accused  grasped  the  power  in  his  own  hands  of  repealing 
the  law  of  the  nation,  of  challenging  the  power  of  the  nation  to  bring  nim  to 
its  bar  to  answer ;  and  now,  when  we  attempt  to  progress  with  the  trial  accord- 
ing to  the  known  and  established  rules  of  evidence  in  all  courts  of  jastice,  we 
are  met  with  the  plausible  and  ingenious — more  planpibleand  moreingeuious  than 
sound — remarket  the  learned  counsel  for  theaeoused  who  has  just  taken  hia  seat, 
that  the  declaration  of  one  co-conspirator  cannot  be  given  in  evidence  against 
another  as  to  his  mode  of  executing  it.  I  state  it,  perhaps,  a  little  more  strongly 
than  the  counsel  stated  it,  but  that  was  exactly  the  significance  of  his  remark. 
I  should  like  to  know  whence  he  derives  any  such  authority. 

A  declaration  ofaco-conspiratormadeintheprosecutionofthe  conspiracy,  I  ven- 
ture to  aayhere  upon  all  authority,  is  admissible,  even  as  to  the  mode  in  which  ' 
he  would  execute  and  carry  out  the  common  design— admissible  not  simply 
against  himself,  hut  admigaihle  against  his  co- conspirator,  admissible  against  them, 
not  to  establish  the  original  conspiracy,  but  to  prove  the  intent  and  purpose  of 
the  party  to  execute  the  conspiracy.  The  conspiracy  is  complete  upon  all 
t  authority  whenever  the  agreement  is  entered  into  to  violate  the  law,  no  matter 
whether  an  overt  act  ia  ever  committed  afterward  in  pursuance  of  it  or  not ; 
but  the  overt  acts  that  are  committed  afterward  by  any  one  of  the  conspirators 
in  pursuance  of  the  conspiracy  are  evidence  against  him,  and  against  his  co-con- 
spirators. That  ia  precisely  the  ground  upon  which  the  ruling  was  made  yester- 
d!ay  by  the  presiding  officer  of  the  court.  That  is  the  ground  upon  which  we 
stand  to-day. 

I  quite  agree  with  the  learned  counsel  for  the  accused  that  the  declaration  of  a 
purpose  to  do  some  act  independent  of  the  original  design  of  the  conspiracy,  to 
commit  some  substantive,  independent  crime,  is  evidence  against  nobody  but 
the  party  who  makes  it;  but  how  can  the  Senate  judge  that  such  was  the 
declaration  of  Tliomas,  when  not  one  word  was  dropped  from  the  lips  of  the 
witness  as  to  how  he  intended  to  carry  into  effect  this  conspiracy,  which  was 
to  prevent  the  execution  of  this  law,  and  which,  in  the  language  of  the  accused, 
as  we  hope  to  show  it  here  to  the  Senate,  was  determined  upon  by  himself,  in 
which  Lorenzo  Thomas  was  in  perfect  accord  with  him,  having  voluntarily 
entered  upon  this  dutyf  He  did  not  act  .that  day,  senators,  as  Adjutant 
General  ,of  the  United  States.  He  acted  as  Secretary  of  War  ad  interim  ;  so 
denominated  himself  in  presence  of  the  Secretary  ;  claimed  that  he  was  Secre- 
tary of  War  by  virtue  of  a  letter  of  authority  which  he  carried  upon  his  person. 

Now  we  are  to  be  told  that  because  he  is  not  on  trial  before  this  tribunal  his 
declarations  cannot  be  admitted  in  evidence,  while  the  counsel  themselves  read 
the  text  going  to  show  that  if  they  were  joined  in  the  record,  as  he  may  he  here- 
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after,  in  t!ie  event  of  a  certain  decision  hy  tliis  tribunal,  liis  declarations  would 
be  clearly  admissible. 

The  Senate  have  it  in  their  power,  {and  there  is  antliority  for  saying  tiiat.) 
sitting  as  a  high  court  of  impeachment,  to  apply  the  reason  of'  the  rule, 
although  by  the  order  of  the  proceeding. at  the  common  law  a  different  condition 
of  things  might  obtain  in  wliich  alone  it  would  apply.  We  cannot  impeach 
Lorenzo  Thomas  at  all,  for  the  reason  that  be  is  not  a  civil  officer  of  the  govero- 
ment.  So  we  iinderatand  it.  The  power  of  the  House  of  Representatives  does 
not  extend  beyond  the  President,  Vice-President,  and  other  civil  officers.  To 
be  sure,  he  claims  to  be  a  civil  officer ;  and  he  is  one,  if  the  President  of  the 
United  States  has  power,  by  this  combination  with  him,  to  repeal  your  statute 
and  to  repeal  the  Constitution  of  the  country. 

I  have  thus  spoken  on  this  question,  senators,  for  the  purpose  of  exposing  the 
significance  and  importance  which  I  know  the  counsel  for  the  accused  attach  to 
it.  It  is  not  siinply  that  they  desire  (I  say  it  with  all  respect)  that  this  testi- 
mony shall  be  ruled  out ;  hut  they  desire  in  some  sort,  in  some  questionable 
shape,  a  judgment  now,  on  the  part  of  the  Senate,  upon  the  mam  question, 
whether  Andrew  Johnson  is  guiliy  of  a  crime,  even  though  it  be  proved  here- 
after as  charged.  As  I  have  intimated,  it  was  his  purpose  to  defy  the  final 
judgment  of  the  Senate  itself  and  the  authority  of  the  law  which  declares,  if 
he  does  so  defy  it,  his  act  shall  be  a  high  misdemeanor.  That  is  what  is  to  be 
signified  by  this  decision  of  the  Senate.  It  is  not  simply  the  incompetency  of 
this  evidence  that  is  looked  for,  but  the  insufficiency  ot  the  charge  in  the  fifth 
article  against  the  accused  which  is  hoped  for  by  your  decision. 

I  understand  it  was  intimated  by  one  of  the  counsel  that,  if  this  was  a  con- 
spiracy, the  acceptance  by  General  Grant  of  the  appointment  of  Secretary  of 
War  ad  interim,  was  also  a  conspiracy.  The  Senate  will  see  very  clearly  from 
my  reading  of  the  statute,  or  from  my  reminding  them,  rather,  of  that  which 
they  do  know,  that  it  does  not  follow,  and  cannot  be  at  all.  It  involves  a  very 
different  question,  for  the  reason  that  the  statute  expressly  authorizes  the 
President,  for  reasons  of  course  satisfactory  tfl  himself,  during  the  recess  of  the 
Senate,  to  suspend  the  Secretary  of  War,  and  to  appoint  a  Secretary  ad  tnierim, 
upon  the  condition,  nevertheless,  that  he  shall,  within  twenty  days  after  the 
next  session  of  the  Senate,  report  his  action  together  with  the  evidence,  and 
have  the  decision  of  the  Senate  upon  it.  He  did  so  act.  There  was  no 
conspiracy  in  it,  and  there  is  none  alleged  here.  He  did  so  act.  He  did 
recognize  the  obligation  of  the  law.  "He  did  avail  himself  of  the  authority 
with  which  it  invested  him.  He  did  suspend  the  Secretary  of  War,  and  appoint 
a  Secretary  ad  interim.  He  did  within  twenty  days  thereafter  report  the 
fact  to  the  Senate,  together  with  his  reasons.  The  Senate,  in  pursuance  of  the 
act,  did  pronounce  judgment  upon  the  sufficiency  of  the  causes  of  suspension, 
and  reversed,  in  accordance  with  the  act,  the  actioii  of  the  President,  The 
Senate  notified  him  of  it.  In  the  mean  time  he  enters  into  his  combina- 
tions, his  conspiracies,  to  defeat  the  action  of  the  Senate,  and  to  overturn  the 
majesty  of.  the  law ;  and  now,  when  we  bring  him  into  court  and  produce  his 
written  letter  of  authority  issued  to  hia  co-conspiraWr,  in  direct  violation  of  the 
law,  while  the  Senate  was  in  session,  and  after  its  action  upon  this  very  ques- 
tion, and  prove  Thomas's  act,  in  pursuance  of  the  conspiracy,  at  the  War 
Department  asserting  the  authority  to  control  that  department,  declaring  that 
he  would  take  possession  of  its  mails,  declaring  that  he  would  not  obey  the 
orders  of  the  Secretary  of  War,  Edwin  M.  Stanton,  who  is  declared  such  by  the 
solemn  action  of  the  Senate,  and  by  the  express  fetter  of  the  law ;  and  while  we 
attempt  to  pursue  it  further,  by  showing  his  declarations,  coupled  with  an 
attempt,  as  I  assert  now  in  the  presence  of  the  Senate,  to  get  additional  aid  in 
the  execution  of  this  conspiracy,  we  are  told  that  it  is  not  competent. 

I  desire  to  see  the  authority  anywhere  recognized  as  respectable  in  a  court  of 
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justice  that,  when  there  13  evidence  tending  to  show  a  conspiracy  for  the  accom- 
pliriiment  of  a  given  purpose  between  two  or  more  persona,  it  is  not  competent 
npoQ  the  trial  of  any  one  of  tlie  conspirators  to  prove  tlie  declarations  and  acta 
of  any  of  hia  eo-conspirators,  whether  living  or  dead,  whether  on  trial  or  not,  in 
the  prosecation  of  the  common  design,  no  matter  what  means  he  intended  to 
employ. 

Now,  I  beg  leave  to  say  that  I  believe  it  will  turn  out — as  I  said  before,  the 
Senate  will  be  the  judge  of  that  when  they  hear  the  evidence — and  they  cannot 
judge  of  it  before — that  there  will  be  in  tliis  conversation  between  Burleigh 
and  Thomas  enough  to  indicate  to  the  satisfaction  of  senators  that  he  did  not 
simply  desire  to  acq^naint  him  of  how  this  agreement  and  con.spiracy  between 
himself  and  Joiinson  was  to  be  executed  in  the  morning,  but  relying  upon  liis 
personal  friendship  he  desired  his  presence  there  on  that  occasion.  If  that  he 
BO,  he  was  seeking  for  aid  by  which  to  carry  into  effect  the  original  conspiracy 
and  execute  it,  and  what  was  that  ?  To  defeat  the  action  of  the  Senate,  to 
defeat  the  requirement  of  the  law  that  the  Secretary  of  War  shonld  forthwith 
resume  the  duties  of  the  otEce,  and  to  control  it  himself 

I  think  that  I  have  said  all  that  is  needful  for  me  to  say.  I  leave  the  ques- 
tion for  the  decision  of  the  Senate,  perfectly  assured  that  they  will  hear  first  and 
decide  afterward.  It  is  certainly  very  competeut  for  the  Senate,  as  it  is  compe- 
tent for  any  court  of  justice  in  the  trial  of  eases  where  questions  of  doubt  arise, 
to  hear  the  evidence,  and,  wliere  they  themselves  are  the  jadgea  both  of  the  law 
and  the  fact,  to  dismiss  so  much  of  it  as  they  may  find  incompetent,  if  there  be 
any  of  it  incompetent.  I  insist  upon  it  that  there  is  no  word  of  this  evidence 
which  upon  any  just  rule  of  evidence  can  for  a  moment  bo  questioned  or  chal- 
lenged by  anybody. 

Mr.  Johnson.  Mr,  Chief  Justice,  I  desire  the  honorable  managers  to  answer 
two  questions  which  I  send  to  the  Chair, 

The  Chief  Justice.  The  Secretary  will  read  the  questions  propounded  by 
the  senator  from  Maryland. 

Tlie  Secretary  read  as  follows  : 

The  honorable  uianagerB  are  requesled  to  say  whether  evidence  bcrtiifter  will  bo  produced 

First.  That  the  President,  before  the  time  when  the  declarationa  of  Tliomas  which  they 

firopose  to  prove  wero  made,  authorized  liini  tu  ublaiu  possession  of  llie  olfice  bj  f'oicc  or 
hreats,  or  intimidation,  if  necessary  ;  or, 
Secondly.  If  not,  that  the  President  hod  knowledge  tliat  such  declarutious  had  been  mnde 
and  approved  of  them. 

Mr.  Manager  Bingham.  I  am  inslructed  by  my  associates  to  say — and  I  am 
in  accord  in  judgment  with  thera.  Mr.  President — that  we  do  not  deem  it  our 
duty  to  make  answer  to  so  general  a  question  as  that ;  and  it  will  certainly 
occur  to  the  Senate  why  we  should  not  make  answer  to  it. 

Mr.  EvAHTS.  Mr.  Cliief  Justice,  as  we  claim  on  the  part  of  the  counsel 

Mr.  Manager  BiNOHAM.  I  rise  to  a  question  here.  I  understand  that  we 
epeat  here  under  a  rule  of  the  Senate,  ae  yet  at  least,  that  requires  ua  to  be 
reatricted  to  an  hour  on  each  side. 

Mr.  Stanbbbv.  And  one  counsel,  if  you  go  according  to  the  rule. 

Mr,  Manager  Bi^ioham.  No,  1  do  not  understand  that.  I  understand,  on 
the  contrary,  that  the  practice  heretofore  thus  far  in  the  progress  of  this  trial 
has  been  to  allow  the  counsel  to  divide  their  time  as  they  pleased  ,  within  but 
one  hour  on  each  side.  The  point  to  which  I  rise,  now,  however,  is  this  ;  that 
we  understand  that  in  a  proceeding  of  this  sort  the  managers  have  always 
claimed  and  asseited,  where  the  point  was  raised  at  all,  the  right  to  conclude 
upon  all  questions  that  were  raised  in  the  progress  of  the  trial.  The  hour  has 
been  well  nigh  expended  in  this  instance  on  each  side,  as  I  am  told,  though  I 
have  not  taken  any  special  note  of  the  time.  But  we  raise  the  question  i  and 
I  Btate  that  the  fact  that  our  time  has  been  exhausted,  as  I  am  advised,  is  the 
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only  reason  why  I  raise  it  now;  and  thus  we  arc  cut  off  from  any  further  reply. 
Our  only  object  in  raising  tho  question  is  that  we  shall  not  be  deemed  to  have 
waived  it,  because  we  are  advised  that  it  was  settled  years  ago  in  Melville's 
case  by  the  lord  chancellor  presiding  and  by  the  peers  .that  the  managers  might 
waive  their  privilege  by  their  silence. 

Mr.  Manager  Butlbr.  We  have  the  aiErmative. 

Mr.  Sta-sbery-  On  this  question  1     Oh,  no. 

Mr,  Manager  Bengbam.  We  have  made  the  proposition  to  introduce  tho  proof, 
but  the  objection  to  its  admissibility  comes  from  the  other  side. 

The  Chief  Justice.  Do  the  managers  object  to  the  counsel  for  the  President 
proceeding  1 

Mr.  Manager  Bingham.  We  only  raise  the  question  to  save  our  right  of 
being  heard  lu  reply  ;  and,  as  I  stated  before,  the  only  reason  we  object  now  is 
that  we  understand,  without  notice  given  to  us,  that  our  hour  has  been  exhausted. 
Therefore  we  object. 

Mr.  EvARTs.  Mr.  Chief  Justice  and  Senators 

The  Chikf  Justice.  Before  the  counsel  proceeds  tho  Oliair  desii-ea  to  state 
to  the  Senate  and  obtain  their  judgment  upon  the  construction  of  this  nile.  In 
the  present  case,  with  the  consent  of  the  Senate,  the  Chief  Justice  will  not  apply 
the  rule,  but  pursue  the  course  which  has  been  h ete I oforc  pursued,  of  allowing 
each  counsel  au  hour  and  not  limiting  the  number  of  persons  speaking,  but  for 
future  guidance  the  Chief  Justice  would  like  to  take  the  sense  of  the  Senate,  and 
will  as  soon  as  this  dissussion  is  closed  ;  or  he  will  take  it  now  if  any  senator 

Mr.  Manager  Butler.  Will  the  presiding  officer  allow  me  a  single  observa- 
tion here  ? 

The  Chief  Justice.  Certainly. 

Mr.  Manager  Butlkr,  It  is  this;  that  I  limited  myself  expressly,  and  divided 
my  time  witli  my  brother  mannger  in  the  argument,  and  left  out  many  things 
that  I  should  have  endeavored  to  address  to  the  Senate,  upon  the  understanding 
of  the  rule  that  we  could  only  have  an  hour  on  a  side.  Tlie  rule  said  so,  and  I 
supposed  it  meant  what  it  said.  Now,  if  the  presiding  officer  and  the  Senate 
shall  allow  the  gentlemen  on  the  other  aide  to  have  an  hour  each,  there  will  have 
been  an  administration  of  the  rule  which  is  exceedingly  onerous  upon  us,  and 
which  we  ought  to  have  been  notified  of  before ;  and  we  should  like  to  know 
whether  we  can  ever  have  a  conclusion  on  one  of  these  questions,  which  is  our 
right  and  the  right  of  the  people  of  the  United  States. 

Mr.  CoNN'ESS.  Mr.  President,  I  ask  for  the  application  of  the  rule. 

The  Chief  Justice,  Senators,  the  Chair  will  state  the  question  to  the  Senate, 
The  twentieth  rule  provides  that — 

All  preliminary  iir  interlocutory  questiona  and  all  moUoOB  shall  be  argued  for  not  exceed- 
ing one  hour  on  each  side,  unless  the  Senate  shall,  bj  order,  extend  the  dme. 

The  twenty-first  rule  provides  ; 

The  case  on  each  side  shall  be  opened  by  one  person.  The  final  argument  on  the  merit 
may  be  made  by  two  peraons  on  each  side,  (unless  othern-ise  ordered  by  the  Senate,  upon 
spplicatiou  for  that  purpose.)  and  the  argument  shall  be  opened  and  closed  on  the  port  of 
the  House  of  EeproseolBtives. 

On  looking  at  these  two  I'ules  together,  tho  Chief  Justice  was  under  the 
impression  that  it  was  intended  by  the  twentieth  rule  to  limit  the  time,  and  not 
limit  the  persons  ;  whereas,  by  the  twenty-first  rule,  it  was  intended  to  limit  the 
number  of  persona  and  leave  the  time  unlimited ;  and  he  has  acted  upon  that 
construction.  He  will  now,  with  the  leave  of  the  Senate,  submit  to  thena  the 
question  :  Does  the  twentieth  rule  limit  the  time  without  respect  to  the  number 
of  persons  ?  Upon  that  question  the  Chair  will  take  the  sense  of  the  Senate . 
Mr,  Drake.  The  yeas  and  nays  are  required,  I  suggest,  Mr.  President. 
The  Chief  Justice.  They  have  not  been  required  as  yet. 
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Mn  Drake.  I  suggest  now  tliis  point  of  order  :  that  all  orders  and  decisions 
must,  since  the  change  made  in  the  seventh  rule  yesterday,  he. taken  by  yeas  and 
nays ;  that  there  is  no  provision  now  existing  in  the  rules  for  putting  a  question 
to  the  Senate  without  a  division  ;  that  that  is  struck  ont ;  and  that  the  twenty- 
third  rule  requires  that  "  ail  the  orders  and  decisions  shall  he  made  and  had  hy 
yeae  and  nays." 

The  Chief  Justice.  The  Chair  aees  nothing  in  the  seventh  rule  which 
requires  this  question  to  be  taken  by  yeaa  and  nays,  unless  they  are  demanded 
in  the  usual  mode  by  one-fifth  of  the  senators  present.  Senators,  you  who  are 
of  opinion  that  the  limitation  in  the  twentieth  lule  applies  to  the  whole  number 
of  persons  to  argue  will  please  say  ay,  and  tlie  contrary  opinion  no. 

The  question  being  put,  it  was  decided  in  the  affirmative,  nem.  con. 

The  Chief  Justice,  The  Senate  decides  that  the  limitation  of  one  hour  has 
reference  to  the  whole  number  of  persons  to  speak  on  each  side,  and  not  to 
each  person  severally ;  and  will  apply  the  rule  as  thus  constrned. 

Mr.  CoNKLiNO.  Mr,  President,  I  move  that  the  counsel  for  the  President, 
Laving  becB  under  misapprehension  as  to  the  application  of  this  rule,  owing  to 
the  suggestion  of  the  Chair,  have  permission  in  this  instance  to  submit  any  addi- 
tional remarks  which  they  may  wish  to  submit. 

Mr.  Tkumbull.  Mr.  President,  before  that  motion  is  put  I  desii-e  to  inquire 
whether  the  counsel  for  the  President  have  exhausted  their  hour. 

The  Chief  Justice.  They  Lave. 

Mr.  Thavkr.  Mr.  President,  I  hope  the  senator  from  New  York 

The  Chief  Justice,  Debate  is  not  in  order. 

Mr.  Thayer.  I  desire  to  submit  an  amendment  to  the  motion  of  the  senator 
from  New  York. 

The  Chief  Justice.  The  senator  will  send  his  amendment  to  the  Chair  in 
writing. 

Mr,  EvARTs.  Mr.  Chief  Justice,  perhaps  I  may  be  allowed  to  say  that  we 
do  not  understand  that  as  yet  on  our  side  wo  have  transcended  the  twentieth 
rule.     We  have  not  occupied  an  hour  in  debate  on  our  side  of  the  question. 

The  Chief  Justicb.  The  Chief  Justice  thinks  that  the  counsel  for  the 
defendant  have  occupied  one  hour. 

Mr,  EvARTS.  Subject,  of  course,  to  the  computation  of  the  Chair.  If  the 
hour  has  expired  I  was  not  aware  of  it.  I  do  not  desire,  nor  do  my  associates 
desire,  that  we  should  transcend  the  rule.  We  supposed  we  had  some  moments 
of  the'bour  unoccupied.  I  rose  with  the  intention,  however,  of  claiming,  on  the 
,  part  of  the  counsel  for  the  Pi-esident,  the  right  of  closing  as  well  as  opening, 
according  to  the  ordinary  rules  of  interlocutory  discussion. 

The  Chief  Justice,  That  question  is  uot  at  present  before  the  Senate. 

ftir.  CoNKLiNG.  After  the  suggestion  of  the  counsel  I  withdrawmy  motion. 

The  Ckibf  Justice.  Tbe  Secretary  will  read  the  question  proposed  by  Mr, 
Manager  Butler, 

The  Secretary  read  as  follows  : 

Yon  said  jeslerday,  in  answer  to  my  question,  t>iat  you  bad  a  eonversal.ion  witli  General 
Lorenzo  Thomas  on  the  cveuicg  of  the  ^Ist  of  February  labt.  State  if  he  said  Hnj'thing  as 
to  the  means  by  whk-h  he  iiitanded  to  obtain,  or  was  directed  by  tbe  PresicJenl  to  obtain, 
possession  of  the  War  Department,     If  so,  stale  stl  be  said  as  nearly  as  you  can. 

Mr,  Johnson.  I  ask  now  that  the  question  I  sent  to  the  Chair  be  read. 

The  Chief  Justice.  Tlie  question  before  the  Senate  now  ie,  Shall  the  ques- 
tion propounded  by  Mr.  Manager  Bnller  be  put  to  the  witness  ? 

Mr,  Drake.  Ou  that  question  tbe  yeas  and  nays  must  be  taken  under  the 
tales,  I  submit. 

Mr.  Edmunds  and  others.  No,  no, 

Mr.  Drake.  It  is  so,  sir. 

Mr.  Edmunds.  It  ie  not  so. 


y  Google 


IMPEACHMENT   OF   THE    PRESIDENT.  209 

The  Chigp  JreTiCE.  Upon  the  question  of  order  raised  by  the  seoator 
from  Misaouri,  the  .Chair  is  of  opinion  that  he  may  submit  this  question  to  the 
Senate  without  having  the  yeaa  and  nays  taken,  Hnless  the  yeas  and  naya  are 
demanded  by  one-fifth  of  the  members  present. 

Mr.  Trumbull.  I  should  like  to  hear  the  seventh  rule  read  as  ameoded. 

The  Chief  Justicr.  The  Secretary  will  read  the  rule. 

The  Secretary  read  as  follows  ; 

VII.  The  presi  Jing  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the  Senate 
chamber,  and  the  presiding  officer  on  the  trial  shall  direct  all  the  forms  of  proceeiliiig  while 
the  Senate  are  RiMing  for  the  purpose  of  trying  an  impeachment,  and  all  forms  during  the 
trial  not  othetwiee  specially  provided  fur.  And  the  presiding  officer  on  the  trial  may  rale 
nit  questions  of  evidence  and  incidental  nuestious,  which  raling  shall  stand  as  the  judgment 
of  the  Senate,  anless  some  member  of  the  Senate  shall  ask  that  a  formal  vote  be  tahea 
thereon,  in  which  case  it  shall  be  submitted  to  the  Senate  for  decision :  or  he  may,  at  his 
option,  in  the  first  instance,  submit  any  such  question  to  a  vote  of  the  members  of  the  Senate. 

Mr.  JoHNSoM.  The  questions  that  I  submitted 

The  Chief  Justice.  Debate  is  not  in  order, 

Mr.  Johnson.  I  am  not  about  tfl  debate.  The  qutiations  that  I  submitted 
were  not,  as  I  think,  heard  by  ail  the  members  of  the  Senate.  I  mean  the  ques- 
tions which  the  honorable  managers  thought  it  their  duty  to  decline  to  answer. 
1  ask  that  they  be  again  read  before  tbe  vote  ia  taken. 

The  CtftBi'  Justice.  The  questions  submitted  by  the  senator  from  Maryland 
will  be  again  read. 

Mr,  Manager  Boutwell.  May  the  managers  be  allowed  to  suggest  that  the 
managers  heard  the  questions  and  respectfully  declined  to  answer  them  ?  It 
seems  to  the  managers,  also,  somewJiat  in  the  nature  of  an  argument  upoa  the 
qnestions  involved. 

Mr.  JoH\.'^ON.  Read  the  question. 

The  CmEF  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  ; 

The  honorable  managers  are  requested  to  say  whether  evidence  heroftftar  will  be  produced 

1.  Thai  the  President  before  the  time  when  declarations  of  Thomas  which  they  propose  to 
prove  were  made,  authorized  him  to  obtain  possession  of  tho  office  by  ibrce,  or  thicats,  or 
lutimidation,  if  necessary;  or, 

2.  If  not,  that  the  President  Lad  knowledge  that  each  declarations  hod  been  made  and 
approved  of  them. 

Several  Senators.  Question!     Question! 

The  Chief  Justice.  Senators 

Mr.  Drakis.  I  call  for  the  yeas  and  naya,  if  tbe  President  will  not  order 

Tbe  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  39,  nays 
11;  as  follows: 

Yeas— Messrs.  Anthony,  Cameron,  CatteH,  Chandler.  Cole,  Conkling.  Conness,  Corbett, 
Tragin,  Diake,  Edmunds,  Ferry,  Fesseuden,  Fowler,  Prelinghuysen,  brimes,  Henderson, 
Howard,  Howe,  Morgan,  Morrill  of  Maiue,  Morrill  of  Vermont.  Morton,  Nye,  Patterson  of 
New  Hampshire.  Pomcroy,  Ramsey,  Ross,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer, 
Tipton,  Trumbull,  Van  Winkle,  Willey,  Williams,  and  Wilson— ;i9. 

Navs— Messrs.  Bayard,  Buckalew,  Davis,  Diion,Doolittle,  Hendricks  .Johnson,  McCreery, 
Norton,  Palleraon  of  Tennessee,  and  Viekors— II. 

Not  VOTiNt;— Messrs.  Harlan,  Saulsbury,  Wade,  and  Yatea- 4. 

The  Chief  Justice.  On  this  question  the  yeas  are  39,  and  tbe  nays  11.  So 
the  Sennte  decides  that  the  question  proposed  by  Mr.  Manager  Butler  shall 
be  put  to  tbe  witneaa. 

Hon.  Walter  A.  Burleiuh,  resumed  the  stand,  and  his  examination  was  con- 
tinued. 

By  Mr.  Manager  Butlek  : 

Q.  Xou  said  yeaterday,  in  answer  to  my  question,  that  you  had  a  coaveraation 
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with  General  Lorenzo  Thomas  on  the  eventog  of  the  21et  of  February  last; 
State  if  he  said  anything  aa  to  the  meaus  by  which  he  intended  to  obtain  or 
was  directed  by  the  President  to  obtain  poBsesaion  of  the  War  Department. 
If  eo,  etate  all  he  eaid,  as  nearly  as  you  can. 

A.  On  the  evening  of  the  2lBt  of  February  last,  I  learned  that  General 
Thomas  had  been  appointed  Secretary  of  War  ad  interim,  I  think  while  at  the 
Metropolitan  Hotel.  I  invited  Mr.  Leonard  Smith,  of  Leavenworth,  Kansas,  to 
go  with  me  up  to  hia  house  and  see  him.  We  took  a  carriage  and  went  up.  I 
foQDd  the  general  there  getting  ready  to  go  out  with  hie  daughters  to  spend  the 
evening  at  some  place  of  amusement.  I  told  him  I  would  not  detain  him  if 
he  was  going  out ;  but  he  insisted  on  my  Bitting  down,  and  I  eat  down  for  a 
few  momenta.  I  told  him  that  I  had  learned  he  had  been  appointed  Secretary 
of  War,  He  said  he  had  ;  that  he  bad  been  appointed  that  day,  I  think ;  that 
after  receiving  hia  appointment  from  the  President  he  went  to  the  War  Office  to 
Bbow  hia  authority  or  his  appointment  to  Secretary  Stanton,  and  also  his  order 
to  take  posaeaaion  of  the  office  ;  that  the  Secretary  remarked  to  him  that  he 
supposed  he  would  give  hiin  time  to  remove  his  personsil  effects  or  his  private 
papers,  something  to  that  effect ;  and  his  reply  was  "  Certainly."  He  said  that 
in  a  short  time  the  Secretary  asked  him  if  he  would  give  him  a  copy  of  his  order, 
and  he  replied  "  Certainly,"  and  gave  it  to  him.  He  said  that  it  was  no  more 
than  right  to  give  him  time  to  take  out  his  personal  effects.  I  asked  him  when 
he  was  going  tfl  assume  the  dnties  of  the  office.  He  remarked  that  he  should 
take  posBeesion  the  next  morning  at  ten  o'clock,  which  would  be  the  asd  ;  and 
J  think  in  that  connection  he  stated  that  be  had  issued  Bome  order  in  regard  to 
the  observance  of  the  day  ;  hut  of  that  I  am  not  quite  sure.  I  remarked  to 
him  that  I  should  be  up  at  that  end  of  the  avenue  the  nest  day,  and  he  asked 
me  to  come  in  and  see  him.  I  asked  him  where  I  would  find  liim,  and  be  said 
in  the  Secretary's  room,  up  stairs.  I  told  him  I  would  be  there.  Said  ho,  "  Be 
there  punctual  at  ten  o'clock."  Said  I,  "  You  are  going  to  take  posaesaion  to- 
morrow 5"  "Yes."  Said  L  "  Suppose  Stanton  objects  to  it — resists."  "Well," 
said  he,  "  I  eapeet  to  meet  force  by  force  "  or  "  use  force." 

Mr.  CoNKLiMO.  Repeat  that. 

The  Witness.  I  asked  him  what  he  would  do  if  Stanton  objected  or  resisted. 
He  said  he  would  use  force  or  reaort  to  force.     Said  I,  "  Suppose  he  bars  the 
ioarsi"     Hia  reply  was,  "I  will  break  them  down."     I  tliink  that  was  about 
all  the  conversation  that  we  had  there  at  that  time  in  that  connection, 
By  Mr.  Manager  Butler  : 

Q.  Did  ho  say  anything  to  you  about  being  there  at  the  time? 

A,  He  told  me  to  be  there  at  10  o'clock,  if  I  came. 

Q.  Was  there  anything  said  further  in  the  conversation  that  you  remember, 
by  you  to  him,  aa  to  what  purpose  you  would  be  there  for  f 

A.  Well,  to  witneaa  the  performance ;  to  see  him  take  possession  of  the  office ; 
Botbing  more  than  that. 

Q.  Were  you  up  there  at  the  office  at  any  time  before  he  assumed  the  duties 
of  Secretary  ad  interim  after  he  assumed  the  duties  of  Adjutant  (jeneral ) 

The  Witness.  At  the  Secretary's  office  ? 

Mr.  Manager  Butler.  At  the  Adjutant  General's  office. 

A.  Yes,  sir;  I  have  fref|nently  been  there. 

Mr.  Curtis,  (to  Mr,  Manager  Butler.)  Will  you  repeat  the  question? 

Mr.  Manager  Butler,  The  question  is  whether  yon  were  at  the  Adjutant 
General's  office  after  General  Thomas  assumed  the  duties  of  Adjutant  General. 
and  before  he  attempted  to  assume  the  duties  of  Secretary  ad  interim.  You  say 
you  were  1 

A.  Yee,  sir;  I  was  there  aereral  times;  I  do  not  recollect  how  many;  but 
two  01  three  times. 
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Q.  Did  you  hear  him  saying  anything  to  the  officers  and  clerks  of  the  depart- 
ment there  aa  to  what  his  intention  was  when  he  came  ia  command  J 

Mr.  EvAKTS.  That  we  object  to.  What  date  do  you  fix  that  inquiry  as 
applying  to,  Mr.  Butler  ? 

Mr.  Manager  Butler.  1  believe  he  was  restored  by  the  President  to  the 
Adjutant  General's  office  about  a  week,  if  I  remember  aright — you  will  correct 
me  if  I  am  wrong — before  he  was  made  Secretary  ad  interim ;  and  it  was  within 
that  week  that  he  made  these  deelaratione  which  I  now  offer. 

Mr.  EvAKTS.  Your  inquiry,  then,  is  for  declarations  made  antecedent  to  the 
action  of  the  President  of  which  you  have  given  evidence  ? 

Mr,  Manager  Butler.  My  inquiry  is  not  for  declai'ations.  My  inquiry  is  for 
attempts  on  his  part  to  seduce  the  officers  of  the  War  Department  to  his  allegi- 
ance by  telling  them  what  he  would  do  for  them  when  he  came  in  over  them; 
precisely  as  Absalom  sat  at  the  gate  of  Israel  and  attempted  to  seduce  the  people 
from  their  allegiance  to  David,  the  king,  by  telling  them  what  he  would  do  for 
them  when  he  got  to  be  king,     [Laughter.] 

Mr.  EvARTS.  Do  you  propose  that  in  yoiir  question,  about  Absalom? 

Mr.  Manager  Butler,  No,  sir;  I  put  that  in  my  illustration.     [Laughter] 

The  Chief  Justice.  Do  the  counsel  for  the  President  object  to  the  qaesti«n? 

Mr.  Evarts.  We  object. 

Mr.  Manager  Butler.  Shall  I  reduce  it  to  writing  ? 

The  Chief  Juptice.  Tes,  sir. 

Mr.  Edmu\ds,  [at  3  o'clock  p.  m.]  I  move  that  the  Senate  sitting  on 
this  trial  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to. 

The  Chief  Justice  resumed  the  chair  at  three  o'clock  and  fifteen  minutes, 
and  called  the  Senate  to  order. 

Hon.  Walter  A.  Burleigh's  examination  resumed: 

Mr.  Manager  BWTHifi.  With  the  President's  leave,  I  will  withdraw  the 
question  I  pat  for  a  moment,  in  order  to  put  another  which  I  think  will  not  be 
objected  to.  [To  the  witness.]  I  observe,  Mr.  Burleigh — I  did  not  observe  at 
the  moment,  but  I  have  observed  since — that  you  did  not  answer  one  part  of 
luy  first  question  to-day,  which  was,  whether  anything  was  said  by  Thomas  at 
that  conversation  as  to  what  orders  he  had  received  from  the  President? 

Mr,  Evarts.  That  is  covered  by  our  previous  objection. 

Mr,  Manager  Butler.  Certainly;  it  is  the  same  thing;  part  of  the  same 
question.     [To  the  witness,]     Will  you  answer? 

A,  During  the  conversation  General  Thomas,  after  stating,  in  reply  to  my 
inquiry,  that  he  would  use  force  if  necessary,  stated  that  he  had  been  required 
or  ordered  by  the  President  to  take  charge  of  the  War  Department,  and  he  was 
bound  to  obey  the  President,  as  his  superior  or  superior  officer. 

Q.  Did  tbat  come  in  before  or  after  he  spoke  of  force  in  the  conversation  ? 

A.  It  was  in  connection  with  the  force,  and  it  was  repeated,  also,  in  connec- 
tion with  the  breaking  of  the  door  to  which  I  have  alluded.  I  thought  I  men- 
tioned it  i  but  perhaps  I  did  not. 

Mr.  Manager  Butler.  I  now  offer  the  question  which  was  objected  to. 

The  Chikf  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows; 

Q.  Shortly  before  tbis  conversatioB  about  wliicli  vou  have  legtified,  and  after  lin  President 
restored  Major  General  Tbomas  to  the  ofHee  of  Adjutant  General,  if  jou  know  the  fact  that 
he  was  80  restored,  were  you  present  in  the  War  Department,  and  did  you  hear  Thomas 
make  any  Btatemecti  to  the  officers  and  clerks,  or  either  of  them,  belonging  to  the  War 
Office,  as  to  the  rules  and  orders  of  Mr.  Stanton  or  of  the  office  which  be,  Thomas,  would 
revoke,  relax,  or  rescind  io  favor  of  such  officers  and  employes  when  he  had  control  of  the 
ftcfairs  therein  T  If  so,  state  when,  as  near  as  you  can,  it  was  snch  conversation  oecurred^ 
and  state  all  he  said  as  nearly  as  you  can. 
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Mr.  EvASTS.  The  counsel  for  the  President  object  to  that  queatioa  as  irrele- 
vant and  immaterial  to  any  issue  in  this  cause,  and  as  not  to  be  brought  in  evi- 
dence against  the  President  by  any  support  given  by  the  testimony  already  in, 
which  would,  under  any  ruling  of  this  court,  or  on  any  principle  of  law,  permit 
these  declarations  or  statements  of  General  Thomas  made  to  the  clerks  of  the 
War  Department  antecedent  to  the  time  of  the  issue  of  the  orders  by  the  Presi- 
dent, which  are  in  evidence,  as  to  what  he,  Thomas,  would  do  when  he,  Thomas, 
if  at  all,  should  become  Secretary  of  War. 

Mr.  Manager  Butler.  Mr.  President,  I  do  not  desire  to  argue  this  question, 
for  the  reason  that  I  think  it  falls  within  the  ijuestion  last  discussed.  If  Thomas, 
as  was  the  ground  we  put  the  last  riucstion  upon,  was  a  co-conspirator  with  the 
President,  how  can  either  my  learned  friends  on  the  other  side  or  the  Senate 
know  when  that  conspiracy  commenced  1  You  will  observe  the  queslion  carries 
with  it  this  state  of  facts ;  Thomas  had  been  removed  fi-om  the  office  of  Adjutant 
General  for  many  years  under  President  Lincoln  under  the  administration  of  Mr, 
Stanton  of  the  War  Office.  That  is  a  fact  known  to  all  men  who  know  the 
history  of  the  war.  Just  before  he  made  him  Secretary  of  War  ad  interim,  tho 
President  restored  Thomas  to  the  War  Office  as  the  Adjutant  General  of  the  army. 
That  was  the  first  step  to  get  him  in  condition  to  make  a  Secretary  of  War  of 
him.  That  was  the  first  performance  of  the  President,  the  first  act  in  the 
drama.  He  had  to  tiike  a  disgraced  officer,  and  take  away  his  disgrace,  and 
put  him  into  the  Adjutant  General's  office,  from  which  he  had  been  by  the  action 
of  President  Lincoln  and  Mr.  Stanton  suspended  for  years,  in  order  to  get  a  fit 
instrument  on  which  to  operate ;  get  him  in  condition.  That  was  part  of  ttie 
training  for  the  next  stage/  Having  got  him  in  that  condition,  he  being  suffi- 
ciently virulent  toward  Mr.  Stanton  for  having  suspended  him  from  the  office  of 
AdjuUnt  Genera!,  the  President  then  is  ready  to  appoint  him  Secretary  ad 
interim,  which  he  does  within  two  or  three  days  thereafter. 

We  charge  that  the  whole  procedure  shows  the  conspiracy.  Here  is  the 
taking  up  of  this  disgraced  oilicer  and  restoring  him  to  a  position  iu  the  War 
Office  when  he  was  a  known  enemy  of  Mr.  Stanton's,  feeling  aggrieved, 
undoubtedly,  that  Mr.  Stanton  had  deposed  him,  and  putting  iiiin  in  there  so 
that  he  might  have  some  official  station  ;  and  then,  after  having  done  that,  Mr. 
Thomas  goes  to  seducing  clerks  to  get  them  ready  to  i-cceive  hiTn  when  he 
ahould  be  brought  into  the  War  Office  itself  as  its  head.  Now,  I  propose  to 
show  his  acts,  the  acts  of  one  of  these  co-conspirators,  clustering  about  the  point 
of  time  just  before  the  period  when  he  was  going  to  hreak  down  the  doors  of 
this  office  with  crowbars  and  axes  and  force,  as  has  been  testified  aa  he  said  he 
was,  that  he  was  trying  to  seduce  the  clerks  and  employiSs  from  their  allegiance. 
We  insist  it  is  all  a  part  of  one  transaction,  and  entirely  comes  witiiin  the  ruling 
which  has  Just  been  made.  I  believe  I  have  stated  the  matter  as  the  managers 
desired  I  should. 

Mr.  EvARTS.  The  question  which  led  to  the  introduction  of  this  witness's 
statements  of  General  Thomas's  statements  to  him,  of  his  inteniions,  and  of  the 
President's  instructions  to  him,  General  Thomas,  was  based  upon  the  claim  that 
the  order  of  the  President  of  the  2l8t  of  February,  upon  Mr,  Stanton  for 
removal,  and  upon  General  Thomas  to  take  possession  of  tile  office,  created  and 
proved  a  conspiracy ;  and  that  thereafter,  upon  that  proof,  declarations  and 
intentions  were  to  be  given  in  evidence.  That  step  has  been  gained,  and,  in  the 
judgment  of  this  honorable  court,  in  conformity  with  the  rules  of  law  and  of 
evidence.  That  being  gained,  it  is  similarly  argued  that  if,  on  a  conspiracy 
proved,  you  can  introduce  declarations  made  thereafter,  by  the  same  rule  you 
can  introduce  declarations  made  theretofore ;  and  that  is  the  only  argument 
which  is  presented  to  the  court  for  the  admission  of  this  evidence. 

So  far  as  the  statements  of  the  learned  manager  relate  to  the  office,  the  posi- 
tion, the  character,  and  the  conduct  of  General  Thomas,  it  is  sufficient  for  me  to 
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Bay  that  not  one  particle  of  evidence  has  been  given  in  this  cauee  hearing  npon 
any  one  of  those  topics.  If  General  Thomas  has  heen  a  disgraced  officer ;  if 
these  asperflions,  these  revilings  arejuat,  they  are  not  justified  by  any  evidence 
before  this  court.  And  if,  as  matter  of  fact,  apphcable  to  the  situation  iipon 
■which  this  proof  is  sought  to  he  introduced,  the  former  employments  of  General 
Thomas,  and  the  recent  restoration  of  him  to  tlie  active  duties  of  Afljutaat  Gen- 
eral are  pertinent,  let  them  he  proved;  and  then  we  shall  have  at  least  the  basis 
of  fact  of  General  Thomas's  previous  relations  to  the  War  Department,  to  Mr. 
Stanton,  and  to  the  office  of  Adjutant  General. 

And  now,  having  pointed  out  to  this  honorable  court  that  the  declarations 
sought  to  be  given  in  evidence  of  General  Thomas  to  affect  the  President  with 
hia  intentions  are  confessedly  of  a  period  antecedent  to  the  date  to  wliieh  any 
evidence  whatever  before  this  court  brings  the  President  and  General  Thomas 
in  connection,  I  might  leave  it  safely  there.  But  what  is  there  in  tlie  nature  of 
the  general  proof  sought  to  be  introduced  that  should  affect  the  President  of  the 
United  States  with  any  responsibility  for  these  general  and  vague  statements  of 
an  officer  of  what  he  might  or  could  or  would  do,  if  thereafter  he  should  come 
into  the  possession  of  power  over  the  department  ? 

Mr.  Slanager  Bi.nuham.  I  desire  to  say  a  word  or  two  in  reply.  I  am  will- 
ing to  concede  that  any  question  beyond  what  may  have  heen  said  by  one  wlio 
is  shown  to  have  entered  into  a  conspiracy  before  the  transaction  is  not  admissi- 
ble. I  concede  it,  however,  subject  to  this  exception ;  that  the  Senate  being 
the  triers  of  the  fact  as  well  as  the  law,  will  remember  that  the  rule  of  evidence 
has  been  so  extended  on  very  similar  occasions  in  courts  of  justice  as  to  allow 
of  declarations  of  this  sort  so  shortly  anterior  to  the  time  in  which  the  con- 
spiracy is  shown  to  have  been  actually  entered  into  to  go  to  the  jury  and  allow 
them  to  determine  what  weight  ought  to  be  attached  to  them.  That  is  the 
principle  upon  which  the  qncstion  is  put.  It  is  qualified  by  the  words  "  shortly 
before. '  Suppose  it  were  within  two  or  three  days,  and  the  act  done  on  the 
part  of  the  co-conspu'atov  was  an  act  tending  to  bring  about  the  result  sought  to 
be  accomplished  hy  that  which  was  afierward  mutually  agreed  upon  between 
them;  is  there  any  one  here  to  doubt  that  it  is  evidence  tending  to  show  that 
beyond  the  facts,  so  far  as  they  have  heen  traced,  some  understanding,  some 
arrangement  was  entered  into,  and.  if  you  please,  a  voluntary  one,  on  the  part 
of  the  man  who  afierward  became  by  solemn  agreement  a  party  to  the  conspir- 
acy— a  voluntary  act  committed  on  his  part  in  order  to  commend  him  to  the 
chief  in  the  conspiracy  itself.  The  general  rule  as  stated  in  the  book  would 
admit.  I  am  satisfied,  of  that  latitude  of  construction.  I  read  from  Koscoe'a 
Criminal  Evidence,  p.  68  : 

The  evidence  in  conspiraej  is  wider  tliMi,  perliaps,  in  any  other  cuse,  other  principles  as 
well  aa  that  under  discussion  tending  to  give  greiiler  latitude  in  proving  this  offunce.  Taken 
by  themselves  the  acts  of  a  couBjiiracj  are  rarely  of  an  unequivoeally  gnitty  churacter,  and 
tnej  can  only  be  properly  eetimated  whou  conuectiid  with  alt  thasurroaudingciruHQistftncefl. 

Not  only,  as  iu  the  cases  before  mentioned,  may  the  acts  and  detlaratlous  of  the  prisoner 
himself  on  former  occasions  be  admitted  when  i-eferable  to  the  point  in  issue,  but  also  the 
acts  and  declarationB  of  other  peisons — 

Meaning,  of  course,  on  former  occasions,  supplying  the  ellipsis —  . 
with  whom  ho  haa  conspired,  may,  if  referahle  to  the  issue,  be  given  in  evidence  against 

That  is  the  general  rule;  and  yet  I  admit  if  it  were  so  framed  as  not  in  pro- 
bability to  connect  itself  with  the  transaction,  it  ought  not  to  he  received;  but 
the  question  is  so  restricted — and  we  do  not  stand  here  to  claim  it  unless  it  falls 
out  on  the  evidence  that  it  is  nearly  connected  in  point  of  time,  with  the  opera- 
tions of  these  parties — and  the  testimony  itself  manifestly,  as  is  explained  by 
the  manager  on  the  part  of  the  House  who  has  put  the  question,  indicates  a 
desire  and  purpose  on  the  part  of  Thomas  to  make  his  arrangements  with  the 
employes  of  the  War  Department. 
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The  Chtef  Justice.  The  Chief  Justice  is  of  opinion  that  no  sufficient  foan- 
dation  has  been  laid  for  the  introduction  of  this  testimony.  He  will  Babmit 
the  question  to  the  Senate  with  great  pleasure  if  any  senator  desires  it.  The 
question  is  ruled  to  be  inadmissible. 

Mr.  Howard.  Mr,  President 

Mr.  Manager  BrTLEB.  I  respectfully 

The  Chief  Justice,  The  senator  from  Michigan.  Does  the  senator  desire 
the  question  to  be  taken  by  the  Senate  ? 

Mr.  Howard,  Yes,  Mr.  President. 

Mr.  Manager  Butleb.  I  w&s  about  rising  to  ask  the  Senate  if  they  would  cot 
relax  the  rule,  and  when  the  managers  on  the  part  of  the  House  of  Representa- 
tives and  the  people  have  a  question  which  they  deem  of  consequence  to  their 
case  allow  that  to  be  put  to  the  Senate  upon  the  motion  of  the  House  of  Repre- 
Bentatives. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

Q.  Shorllj  before  this  conversation  about  whicli  you  have  testified,  and  after  the  President 
restored  Major  General  Tliomaj  to  the  oftii:o  of  Adjutnnt  Geueral,  if  jou  know  tbe  fact  that 
he  was  so  restored,  were  you  present  in  the  War  Department,  and  dii]  you  hear  Thonins 
make  any  sUtement  to  the  officers  and  clerks,  or  cither  of  them,  belonging  to  the  War 
Office,  as  to  the  rules  and  orders  of  Mr.  Stanton,  or  of  the  office  which  be,  Thomas,  would  re- 
voke, rclas,  or  rescind  in  favor  of  such  officera  and  emplojiSa  when  he  had  control  of  tbe 
affairs  therein  1  If  so,  state  as  near  as  jou  can  when  it  was  such  conversation  occurred,  and 
stale  all  he  said  as  nearlf  as  ;ou  can. 

The  Chief  Justice,  The  question  is,  Shall  the  question  proposed  by  Mr. 
Manager  Butler  be  put  to  the  witness? 

Mr,  Howard.  On  that  question  I  aak  for  the  yeas  and  nays, 
Tbe  yea's  and  najs  were  ordered;  and  being  taken,  resulted — yeas  2S,  nays 
aS;  as  follows: 

Yeas— Messrs.  Anlhonj-,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Coaness,  Corbett, 
Cragin,  Drake,  Henderson,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Morton,  Hye,  Pat- 
terson of'New  Hampshire,  Fomeroj,  Kamsey,  Hoss,  Sprague,  Stewart,  Sumner,  Thayer, 
Tipton,  TrumbnH,  and  Wilson— 2S. 

HaVS — Messrs.  Bayard,  Buckalew,  Davis,  Diion,  DoolittJe,  Edmunds,  Ferry,  Fesaanden, 
Fowler,  Frelinghujsen,  Grimes,  Hendricks,  Johnson,  McCrecry,  Morrill  of  Maine,  Norton, 
Patterson  of  Tennessee,  Sherman,  Van  Winkle,  VickerK,  Willcj,  and  Williams — 23. 

Not  voting — Messrs.  Harlan,  Saulsbury,  Wade,  and  Yates — 4. 

The  Chief  Justice.  On  this  question  the  yeas  are  28  and  the  nays  22.  So 
the  Senate  decides  that  the  question  shall  be  put  to  the  witness. 

Mr.  Manager  Butlkr.  With  the  leave  of  the  President,  I  will  put  this  ques- 
tion by  portions.  [To  the  witness.)  Shortly  before  the  conversation  about 
which  you  have  testified,  and  after  the  President  restored  Major  General  Thomas 
to  the  office  of  Adjutant  General,  if  you  know  the,  fact  that  he  was  so  restored, 
were  you  present  iu  the  War  Department  t 

A.  Yes,  sir;  I  was. 

By  the  Chief  Justice  ; 

Q.  Did  you  know  the  fact  that  be  was  so  restored  1 

A.  He  toid  me  so.     He  was  acting  in  the  office. 
By  Mr.  Manager  Butler  : 

Q.  Did  you  hear  Thomas  make  any  statement  to  the  officers  and  clerks, 
or  either  of  them,  belonging  to  the  War  Office,  aa  to  the  rules  and  orders  of  Mr. 
Stanton,  or  of  the  olBce,  which  he,  Thomas,  would  revoke,  relax,  or  rescind  in 
favor  of  Hucli  officers  and  employes  when  he  had  control  therein  ?  If  so,  state 
when  this  conversation  was  as  near  as  you  can. 

A.  Soon  after  General  Thomas  was  restored  to  bis  position  as  Adjutant  Gen- 
eral I  had  occasion  to  go  to  his  office  to  transact  some  business  with  him ;  and 
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after  tranBacting  the  businesB  I  invited  him  to  take  a  alioit  walk  witU  me.  Tlie 
general  remarked  that  he  had  made  an  arrangemeut 

Mr.  EvARTS.  Mr.  Butler,  your  queation  was  "  when  V 

Mr.  Manager  Butler,  (to  the  witneaa.)  When  was  this  1 

A.  Soon  tJ'ler  General  Thomaa's  restoration  to  office  as  Adjutant  Genera!. 

Q.  How  long  before  the  time  when  he  was  appointed  Secretary  of  War  7 

A.  I  should  think  not  more  than  a  week  or  ten  days.  I  have  no  definite 
means  of  knowing  now. 

(J.  Go  on. 

A,  He  remarked  to  me 

Mr.  EvARTS.  Wait  a  moment,  Mr  Witness  I  understood  your  question, 
Mr.  Butler,  allowed  by  the  Senate,  to  refer  to  atttementa  made  hy  Greneral 
Thomas  at  the  War  Office,  as  heard  hy  thia  witneee,  to  clerks  there  of  the 
department, .  The  witness  is  now  proceeding  to  state  what  took  place  in  a  walk 
between  him  and  Genera!  Thomas, 

The  Witness.  No,  sir;  we  had  not  tiken  the  walk.  I  am  not  in  the  habit 
of  testifying  before  courts,  and  you  vill  pardon  me  for  a  little  latitude. 

Mr.  Manager  Butleb.  He  had  not  said  that  they  took  the  walk. 

Mr.  EvAHTS.  This,  I  understand,  is  only  inducement,  Mr.  Butler. 

Mr.  Manager  Butler.     The  inducement  to  the  conversation. 

The  Witness.  The  general  remarked  to  me  that  he  had  made  an  arrange- 
ment to  have  all  the  heads  or  officers  in  cliarge  of  the  different  departmeots  of 
the  office  come  in  with  their  clerks  that  morning,  and  he  wanted  to  address 
them.  He  stated  that  the  rules  which  had  been  adopted  for  the  government  of 
the  clerks  hy  his  predecessor  were  of  a  very  arbitrary  character,  and  he  pro- 
posed to  relax  them.  I  suggested  to  him  that  perhaps  I  had  better  go.  Said 
he,  "No;  notatall;  remain;"  and  I  sat  down,  and  lie  had  some  three  or  four 
officers — four  or  five  perhaps — come  in,  and  each  one  brought  in  a  room-full  of 
clerks,  and  he  made  an  address  to  each  company  as  they  came  in,  stating  to 
them  that  he  did  not  propose  to  hold  them  strictly  to  the  letter  of  the  instruc- 
tions ;  but  when  they  wanted  to  go  out  they  could  go  out, and  when  they  wanted 
to  come  in  they  could  come  in ;  that  ho  regarded  them  all  as  gentlemen,  and 
supposed  they  would  do  their  duty,  and  he  should  require  them  to  do  their  duty ; 
but  so  far  as  their  little  indulgences  were  concerned — I  suppose  such  as  going 
out  across  the  street  or  aometliing  of  that  kind — he  did  not  propose  to  interfere 
with  them;  all  he  expected  was  that  they  would  do  their  duty.  I  waited  until 
he  concluded,  and  we  took  the  walk,  and-  I  came  away.  I  remarked  to  the 
genera!  he  would  make  a  very  fine  politician. 

Q.  Did  he  say  anything  as  to  the  character  of  the  orders  that  existed  before  ? 

A.  He  said  that  they  were  very  harsh  and  arbitrary — nothing  more  than  that, 
that  I  know  of — and  lie  proposed  to  relax  them. 

Q.  You  have  told  us  that  you  had  known  General  Thomas  for  some  time. 
Had  he  been  off  duty  as  Adjutant  General  of  the  army  for  some  time  before 
this? 

A.  Yes,  sir. 

Q.  How  long? 

A.  I  am  not  able  to  tell  you;  some  two  or  three  years,  I  should  think. 

Mr.  Sta\bery.  Mr.  Chief  Justice,  wo  object  to  this  mode  of  proving 
orders  for  removal. 

Mr.  Manager  Butler.  I  will  not  press  it  a  hair.     I  will  get  the  order. 

Mr,  Stanbery.  Especially  do  we  object  when  it  is  said  to  disgrace  an 
officer.     We  would  rather  see  the  proof  than  hear  the  assertion. 

Mr.  Manager  Butler.  Does  the  gentleman,  when  he  makes  the  gesture 
accompanying  those  words,  mean  my  assertion  ?  For  I  am  going  to  prove  it  upon 
^e  oath  of  a  wituees. 
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Kr.  Stanbery.  la  the  gentleina,n  epetikiDg  to  me?  What  was  the  ques- 
tion? 

Mr,  Manager  Butler.  Whether  you  mean  my  assertion,  or  the  assertion 
of  the  witness  1 

The  Chief  Justice.  This  controversy  does  not  appear  to  have  any  proper 
relation  to  the  case  on  trial.    , 

Mr.  Manager  Bufleb,  (to  the  witness.)  Had  he  heen  away  from  the  city, 
and  not  in  the  Adjutant  General's  office  for  a  considerable  period  of  time  ? 

A.  Yes,  air;  he  had  been  sent  south. 

Mr.  Stanbery.  That  wil!  not  do. 

Mr.  Manager  Butler,  (to  the  witness.)  How  lately  had  ho  refurned  to  the 
office  when  he  made  this  speech  t 

A.  I  am  not  able  to  say ;  but  a  very  few  days. 

Q.  Since  you  had  the  conversation  about  breaking  down  the  doors  of  the 
War  Office  by  force,  have  you  aeen  General  Thomas  ? 

A.  Yes,  sir;  I  ha«e. 

Q.  Were  you  called  upon  by  the  managers  to  give  your  testimony  in  their 
room? 

A.  I  was. 

Q.  Did  yoa  do  so  ? 

A.  I  did. 

Q.  Was  it  taken  down  in  short-hand  I 

A,  I  am  not  able  to  say  how  it  was  taken  down ;  I  diil  not  aee  it. 

Q.  After  it  was  taken  down  after  you  gave  it,  was  General  Thomas  called  in  ? 

A.  He  told  me  he  was  to  be  called  in.  I  did  not  see  him  go  in.  I  saw  him 
on  the  floor  of  the  House,  and  he  told  me  he  had  been  summoned  and  was  going 
up  as  soon  as  some  one  came  for  him. 

Q.  Did  you  aee  him  after  he  had  been  up  ? 

A.  I  did. 

Q.  What  did  he  tell  you  as  to  your  testimony  ? 

Mr.  EvARTS.  That  we  object  to. 

The  Chief  Justigk,  (to  the  managers.)  The  honorable  managers  will  reduce 
the  queBtion  to  writing. 

Mr.  Manager  Butler.  I  have  heard  the  objection.  I  propose  to  show,  if  I 
am  allowed,  that  Mr.  Burleigh's  testimony  before  the  managers,  which  I  propose 
to  put  in  his  hand  and  identify  in  a  moment,  was  read  to  General  Thomas,  con- 
taining exactly  what  he  has  testified  here,  and  General  Thomas  said  it  was  all 
true,  and  never  informed  Mr.  Burleigh  that  it  was  not  true.  I  do  this  by  way 
of  settling  the  question,  that  there  can  be  no  mistake  about  it 

Mr.  Stanberv.  For  what  purpose  ? 

The  Chief  Justice.  The  manager  will  reduce  his  question  to  writing,  it 
being  objected  to. 

Mr.  Manager  Butler.  Well,  I  will  not  press  it  to  take  time  by  an  argument. 
{To  the  witness.)  Have  you  had  any  conversation  since,  witb  him,  as  to  this 
conversation  about  which  you  have  testified  J 

A.  I  have. 

Q.  What  has  he  said  about  it  ? 

Mr.  STA^BERY,  Mr.  Evarts,  and  Mr.  Curtis.  That  we  object  to. 

Mr.  Manager  Butler.  I  propose  to  put  in  subsequent  declarations  confirming 
exactly  the  declarations  which  have  been  allowed  to  be  put  in.  I  suppose  I 
can  put  in  the  same  declarations  twice. 

The  Chief  Justice.  The  question  will  be  reduced  to  writing,  if  objected  to. 

Mr.  Manager  Butlek.  I  will  ask  a  single  question  before  that,  so  as  to  fix 
the  date.  (To  the  witness.)  When  did  you  see  him,  as  near  as  you  can 
recollect  ? 
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A.  I  have  seen  him  nearly  every  day  ainee  then. 

Q.  At  any  time  did  you  have  any  conversation  with  him  about  thie  conver- 
BatioD  aa  to  which  you  have  testified  1 

A.  I  have  had. 

Mr.  EvARTs,  You  mean  the  conversation  with  the  clerks! 

Mr.  Manager  Butler.  No,  sir;  I  mean  the  icon veraation  about  breaking 
down  the  doora  of  the  War  Office  by  force. 

The  Witness.  I  have,  sir. 

Mr.  Manager  Butler,  Do  you  atill  object,  gentlemen  ? 

Mr.  Stanbkry.  Let  us  see  your  question. 

Mr.  Manager  Buti.er.  I  will  put  the  question.     The  question  is,  at  the  time  " 
when  you  have  seen  liiin  since  has  he  restated  to  you  any  portion  or  ali  of  that 
conversation  abont  breaking  down  the  doora  of  the  War  Office  1 

Mr.  EvARTs.  That  we  object  to  aa  leading,  among  other  tbinga, 

Mr.  Stanbery,  It  is  clearly  a  leading  queation. 

Mr.  Manager  Butler.  I  will  put  it  in  this  form  :  Since  the  first  conversation 
has  he  restated  any  portion  of  that  conversation  ;  and,  if  so,  what  portion  i 

Mr.  Stanbery.  We  object  to  that  as  leading, 

Mr.  Evarts.  We  object,  if  the  court  please,  that  the  question  should  he 
what  aubsequent  conversations  he  has  had,  if  tbey  are  to  be  given  in  evidence. 

Mr.  Manager  Butlkh.  Very  wtll ;  to  save  all  objection,  then,  I  will  ask  this 
queation :  What  did  he  state  to  you,  if  anything,  as  to  the  conversation  which 
he  had  previously  had  with  you  about  brpaking  down  the  Wai-  Office  1 

Mr.  EvAKTs.  That  we  object  to.  Ask  what  conversations  the  witness  has 
had  with  him  since,  if  you  wish  to  give  them  in  evidence. 

Mr.  Manager  Buti.rr.  I  am  content  with  that,  if  that  is  not  objected  to. 
(To  the  witness.)  What  conversations  have  you  had  with  him  on  that  subject 
since ! 

Mr,  Evarts.  That  we  object  to  as  not  admissible  evidence. 

Mr.  Manager  Butler.  Timeo  Danaoi  el  donajerentes.  I  shall  not  alter  my 
queation  again. 

The  Chief  Justice.  The  question,  being  objected  to,  wiJl  be  reduced  to 
writing. 

Mr.  Manager  But leb reduced  his  question  to  writing, and  readit.aa  follows; 

Q.  Have  you  bad  any  conversation  since  the  first  one^  and  since  his  appoint- 
ment as  Secretary  of  War  ad  interim,  with  Thomas,  when  he  said  anything 
about  using  force  in  getting  into  the  War  Office,  or  in  any  way  or  manner 
reasserting  his  former  conversation?   and  if  so,  state  what  he  said. 

The  Chief  Justice.  Do  the  counsel  object  to  that  question? 

Mr.  Evarts.  We  object  to  the  question,  if  the  court  please. 

The  Chief  Justice.    Do  yon  desire  to  be  heard  in  support  of  the  objection  ? 

Mr.  Evarts.  Very  briefly.  The  acts  of  the  President  and  the  acts  of  Gen- 
eral Thomas,  in  pursuance  of  any  authority  from  the  President  or  otherwise, 
have  been  given  in  evidence.  That  teatimony  is  very  limited.  What  occurred 
between  General  Thomas  and  Mr.  Stanton  at  the  War  Office  ia  the  only  meas- 
ure and  extent  of  evidence  bearing  upon  the  actual  conduct  either  of  the  Pres- 
ident, through  his  agent,  or  of  the  agent.  It  was  allowed  to  give  evidence  of 
this  appointee's  deelarationa  aa  to  what  he  intended  to  do,  and  that  evidence  has 
been  given.  Now>  statements  after  the  action  was  complete  as  to  what  hia 
intentions  were  before  cannot  be  at  all  material,  for  intentions  not  executed  in 
the  subsequent  action  certainly  are  not  material.  But  this  is  still  more  objection- 
able as  being  but  an  alleged  repetition,  after  the  transaction  was  complete,  of 
what  his  intentions  had  been  before,  or  rather  relative  to  what  he  said  about 
what  hia  intentiona  had  been  before.  It  is  enough  to  prove  what  his  intentioua 
had  been  before  under  the  latitude  which  has  been  allowed  by  the  court  to 
introduce  that  evidence,  to  wit,  the  deelarationa  made  to  this  witness;  butGen- 
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era!  Thomas's  staf.ementB  afterward  as  to  what  previously  lie  General  Thomas, 
had  stated  as  to  wbat  hia  intentions  were,  is  not  ddinissible  tiithin  any  rules  of 
evidence. 

Mr.  Manager  Butler.  Mr.  Chief  Justice  I  underatand  the  Senate  by  boI- 
emn  decision  have  decided  that  Adjutant  Generil  Thonns  being  Secretary  of 
War  ad  intern,  under  the  ctrcum stances,  was  so  tii  m  conspiracy  or  in  agree- 
ment with  the  President,  was  so  far  his  servant  or  agent  tliat  in  the  course  of 
the  proceeding  in  which  he  was  engaged  his  acts  might  he  and  his  declarations 
were,  evidence.  That  decision,  of  conrse,  coveia  all  acts  and  all  declarations. 
We  have  shown  that  on  the  night  of  the  2l8t  of  February  General  Thomas 
said:  "I  am  going  up  to-morrow  morning  ^ith  ates  and  forct  bills  and  bows, 
to  go  into  the  oiBcc,  break  open  the  door;  I  am  going  in  by  foree  ;  I  am  going 
to  obey  my  orders ;  I  am  going  to  obey  the  orders  of  the  President ;  I  am 
going  in  with  force,  and  I  am  going  to  break  down  the  doors  if  they  are  not 
opened  to  me."  Then  it  is  also  in  evidence  that  Mr.  Thomas  went  up  the  nest 
morning,  not  at  10  o'clock,  but  about  half  past  11,  in  a  much  more  mild  and 
quiet  manner  than  he  had  threatened  over  night  to  do. 

The  argnment  will  be  r^sed  by  tbe  counsel  for  the  President,  "  This  was 
mere  talk  of  Mr.  Thomas,  because  if  he  meant  anything  by  it,  or  if  tbe  Pres- 
ident had  so  ordered  him,  if  it  was  serious  really,  why  did  he  not  the  next 
momiug  go  up  there  with  force,  either  with  the  Maryland  militia  or  the  Virginia 
militia,  or  some  other  proper  force  with  which  Mr.  Thomas  should  deal,  or 
with  a  portion  of  the  regular  army  of  tbe  United  States  ?"  That  is  the  argu- 
ment, and  as  he  did  not  these  dedatationB  meant  nothing.  I  want  to  show  that 
afterwards  Mr.  Burleigh  asked  him,  "  General  Thomas,  1  went  up  there  to  see 
the  performance  and  it  did  not  come  off  according  to  contract ;  what  is  the  mean- 
ing of  this  ?  You  did  not  go  and  break  in ;  I  wanted  lo  see  that  go  on ;  I  was 
going  to  stand  by  you,"  or  words  to  that  effect :  ''  I  went  there  to  give  you  my 
countenance,"  or  something  like  that ;  and  thereupon  Mr.  Thomas  said  :  "  Well, 
the  reason  I  did  not  was  that  I  was  aiTesled  by  the  courts  and  held  to  bail,  and 
I  could  not.  I  eonclnded  it  was  not  best  to  use  force  ;  I  did  not  dare  do  it." 
Is  not  that  perfectly  com|ietent  to  meet  this  argument  of  tlie  counsel,  and  to 
show  what  prevented  the  outbreak  of  a  civil  war;  that  it  was  not  the  Presi- 
dent ;  it  was  not  Iiia  co-conspirator ;  it  was  not  their  malignity  nor  want  of  it ; 
it  was  not  their  will  or  want  of  it;  but  it  was  the  fortunate  intervention  of  the 
tribunal  of  justice.  That  is  the  point  upon  which  we  propose  to  put  in  this 
question. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  as  follows  : 

Q.  Have  you  had  any  conversation  since  the  first  one,  and  since  bis  appoint 
ment  as  Secretary  of  War  ad  interim,  with  Thomas,  where  he  has  said  any- 
thing about  using  force  in  getting  into  the  War  Office,  or  in  any  way  or  manner 
reasserting  the  former  conversation  T  and  if  so,  state  what  he  said. 

The  Chief  Justice.  Senators,  tbe  Chief  Justice  is  of  opinion  that  within 
the  spirit  of  the  decision  just  made  by  the  Senate,  this  question  is  admissi- 
ble. Does  any  senatorjdesire  that  the  ijuestion  shall  be  submitted  to  the  Sen- 
ate ?    If  not,  the  question  will  be  put. 

Mr.  Manager  Butler,  (to  tbe  witness.)  Will  you  now  state  1  Mr.  Burleigh, 
you  say  you  have  had  many  conversations.  I  want  to  call  your  attention  to 
one  special  conversation 

Mr.  Curtis.  I  suppose  the  question  should  be  put  to  him. 

Mr.  Manager  Butler,  (to  the  witness.)  Have  you  had  any  conversation 
since  the  first  one,  and  since  his  appointment  of  Secretary  of  War  ad  interim, 
with  Thomas,  wherein  he  said  anything  about  using  force  in  getting  into  the 
Wat  Office,  or  in  any  way  or  manner  reasserting  the  former  conversation !  and 
if  BO,  state  what  he  said. 
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A.  SoTne  time  in  the  fore  part  of  last  week  I  met  General  Thomas  and  we 
,were  talking  over  tliia  qiiestioQ,  It  bad  become  noised  about,  and  he  told  me 
that  the  only  thing  that  prevented  his  taking  poBsesuioii  of  the  War  Depart- 
ment that  morning  was  his  arrest  hy  the  United  States  marshal,  who  called  on 
him  at  a  very  unusual  hom-,  I  think  about  the  time  he  was  getting  out  of  bed. 

Q.  Ton  have  stated  what  he  said.  Now  say  what  yo«  stated  to  him.  Give 
us  the  whole  conversation  as  well  as  yoa  can  on  that  occasion. 

The  Witness.  This  laat  occasion. 

Mr.  EvARTS.  That  is  not  within  yonr  question. 

Mr.  Stanbery.  You  are  now  asking  for  declarations  of  Mr.  Burleigh. 

Mr.  MauHger  Butler,  I  am  asking  for  both  parts  of  the  conversation,  which 
I  never  yet  heard  objected  to  in  a  court  of  justice. 

Mr.  Stanbf.ry.  You  ask  for  declarations  of  this  witness. 

Mr.  Manager  Butler,  (to  the  witness.)  What  you  eaid  to  Thomas,  and  he 
Baid  to  yon,  part  of  which  you  have  just  given  us. 

The  WiTNKSS.  I  do  not  now  recollect  the  precise  language  which  I  used  to 
him.  It  was,  however,  in  connection  with  my  having  gone  up  there,  and  that 
the  feast  to  which  Iwas  invited  or  tlie  performance  did  uot  come  off;  and  he  gave 
nie  as  a  reason  f()r  it  that  he  was  arrested  by  the  United  States  marshal  and  taken 
down  before  Judge  Cartter's  court,  otherwise  he  should  have  gone  in  and  taken 
possession  of  the  office,  as  he  told  me  he  would. 

Q.  When  was  this  last  conversation,  as  near  as  you  can  tell  I 

A.  1  think  it  was  about  the  first  of  last  week. 
Cross-examined  by  Mr.  Stanbery: 

Q.  Referring  to  the  interview  yon  had  with  Genera!  Thomas  in  the  Adjutant 
General's  office  prior  to  his  appointment  as  Secretary  of  War,  had  you  business 
there  with  him  as  Adjutant  General? 

A.  I  had  business  with  the  Adjutant  General.  I  can  state  what  it  was,  if 
you  desire  to  know. 

Q.  No  ;  I  d*)  not  care  about  that.  But  you  went  there  to  see  the  Adjutant 
General  on  business  1 

A.  Yes,  sir. 

Q.  And  you  say  you  had  heard  before  that  that  Genera!  Thomas  was  restored 
to  his  office  ? 

A.  I  think  I  had  heard  it  the  day  before,  and  I  think  I  heard  it  from  himiaelf. 

Q.  While  yon  were  there  he  sent  for  the  heads  of  bureaus  and  their  clerks, 
did  he  ? 

A,  Yes,  sir. 

Q.  Whom  did  he  first  send  for  ? 

A,  I  cannot  name  them  now.  In  fact,  I  am  not  sufficiently  familiar  with 
their  names  to  tell. 

Q.  Who  first  came  in  t 

A.  I  am  not  able  to  say.  General  Williams  was  present.  I  do  not  know 
but  that  he  came  in  first,  and  I  do  not  know  as  he  did. 

Q.  Did  he  make  an  address  to  each  head  of  bureau  and  his  clerks  or  did  he 
talk  to  them  altogether  1 

A,  Each  one. 

Q.  In  succession  ? 

A.  Yes,  sir. 

Q.  How  many  addresses,  then,  did  he  make  to  separate  assemblies  7 

A.  I  think  he  made  four  or  five.  I  did  not  count  them,  and  it  was  a  matter 
that  did  not  impress  itself  on  my  mind  very  much. 

Q.  Did  he  make  the  same  address  to  all  of  them  t 

A.  Very  nearly  the  same. 
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Q.  Now,  please  to  state  what  his  address  was  to  each  of  tliem  that  I 
on  that  o 


Q  only  give  it  to  you  in  a  very  vague  manner.  It  was  a  matter  that 
did  not  concern  me  very  mneh.  It  was  to  state  to  them  that  he  hitd  come  hack 
and  assumed  the  duties  of  the  office  ;  that  he  was  glad  to  see  them  ;  that  he 
proposed  to  relax  somewhat  the  arbitrary  rules ;  perhaps  he  did  not  denominate 
them  arbitrary  rules  ;  he  had  to  me  before  that ;  that  he  did  not  wish  to  hold 
them  up  to  so  atricC  accountability  in  being  there  precisely  at  nine  o'clock,  and 
in  not  leaving  without  a  written  leave,  as  he  said  had  been  the  case  before.  He 
stated  to  them  that  he  should  expect  them  to  discharge  their  duty,  and  if  they 
did  that  it  was  all  he  cared  about. 

Q.  When  he  said  he  had  returned  to  his  oiSce  what  office  did  you  understand 
him  as  returning  to  1 

A.  Adjutant  General, 

Q.  When  he  gave  these  orders  t«  these  heads  of  bureaus  and  their  clerks  did 
you  understand  bim  to  be  giving  orders  as  Adjutant  General  1 

' .  I  did  not  understand  him  to  be  giving  orders  at  all,  but:  it  was  a  mei'e 


Q.  Was  he  delivering  an  address  then  as  Adjutaut  General  1 

A.  Certainly. 

Q.  In  reference  to  how  be  expected  to  carry  ou  that  otEce  ? 

A.  What  he  expected  of  them. 

Q.  You  do  not  mean  that  he  sent  for  all  the  employes  in  the  War  Depart* 
ment,  do  you? 

A.  I  think  he  told  me  that  he  directed  the  head  of  every  department  con- 
nected with  the  Adjutant  General's  office  to  come. 

Q.  But  not  those  connected  with  the  other  offices — those  of  the  Commissary 
General,  the  Quartermaster  General,  &c.  't 

A.  No  ;  only  those  that  were  under  him. 

Q.  When  these  heads  of  bureaus  received  these  orders,  did  they  object  that 
he  had  no  right  to  give  them  such  orders,  or  did  they  thank  him  for  them  ? 

A.  I  heard  no  objection.     They  congratulated  him,  a  great  many  of  them.    ■ 

Q,  Was  anything  said  about  his  giving  them  any  other  orders,  or  giving  them 
to  any  other  than  his  own  officers,  those  under  him  as  Adjutant  General  !* 

A.  I  did  not  understand  it  in  any  other  way. 

Q.  Then  did  you  hear  or  see  anything  improper  at  that  time,  and  if  you  did 
let  us  know  what  it  was. 

A.  I  do  not  know  that  I  am  the  judge  of  what  is  proper  or  not  proper  in  the 
Adjutant  General's  office.     Nothing  occurred.that  was  very  offijnsive  to  me. 

Q.  Did  anythiiig  occur  that  was  at  all  offensive  ? 

A.  No,  sir. 

Samuel  Wilkrson  sworn  and  examined. 
By  Mr,  Manager  Betler  : 

Question.  Do  you  know  Lorenzo  Thomas,  Adjutant  General  of  the  United 
States  army  1 

Answer.  I  do. 

Q.  How  long  have  you  known  him? 

A.  Between  six  and  seven  years. 

Q.  Have  you  had  any  conversation  with  him  relative  to  the  change  in  the 
War  Department?  If  so,  state  as  near  as  you  can  when  it  was  and  what  it  was 
in  relation  to  that  change. 

A.  I  had  a  conversation  with  him  respecting  that  change  on  the  31st  day  of 
Febmary. 

Q,  What  time  in  the  day  ? 
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A.  Between  one  and  two  o'clock  io  the  afternoon. 

Q.  Wbere? 

A.  At  the  War  Department,  in  bia  office. 

Q.  Slate  what  took  place  at  that  interview. 

Mr.  EvAR'i'S.  Do  you  propose  this  aa  covered  by  the  former  ruling  ? 

Mr,  Manager  Butler.  Entirely  bo,  after  he  had  his  order. 

The  Witness,  .1  asked  him  to  tell  me  what  had  occurred  that  morning 
between  him  and  the  Secretary  of  War  in  liia  endeavor  to  take  possesaion  of 
the  War  Department.  He  hesitated  to  do  so  till  I  told  him  that  tbe  town  waa 
filled  with  rumors  of  the  change  that  had  been  made,  of  the  removal  of  Mr 
Stanton  and  the  appointment  of  himself.  He  then  said  that  since  the  affair 
had  become  public  he  felt  relieved  to  speak  to  me  with  freedom  about  it.  He 
drew  from  liis  pocket  a  copy,  or  rather  the  original,  of  the  order  of  tbe  Preaidetit 
of  the  United  States,  directing  him  to  take  possession  of  the  War  Department 
immediately.  He  told  me  that  he  had  taken  as  a  witness  of  his  action  General 
Williams,  and  had  gone  up  into  the  War  Department  and  had  shown  to  Edwin 
M.  Stanton  the  order  of  the  President,  and  had  demanded,  by  virtue  of  that 
order,  the  possesaion  of  the  War  Department  and  ita  books  and  papers.  He 
told  me  that  Edwin  M.  Stanton,  after  reading  the  order,  had  asked  him  if  he 
would  allow  to  him  snfScient  fime  for  him  to  gather  together  his  books,  papers, 
and  other  personal  property  and  take  them  away  with  him  ;  that  he  told  him 
that  he  would  allow  to  him  all  necessary  time  to  do  so,  and  had  then  withdrawn 
from  Mr.  Staiiton'a  room.  He  further  told  me,  that  day  being  Friday,  that  the 
nest  day  would  be  what  he  called  a  dies  non,  being  the  holiday  of  the  anaiver- 
saiy  of  Washington's  birtliday,  when  he  had  directed  that  the  War  Department 
should  be  closed ;  ihat  the  day  thereafter  would  be  Sunday,  and  that  on  Monday 
morning  he  should  demand  possession  of  the  War  Department  and  of  its  prop- 
erty, and  if  that  demand  waa  refused  or  resisted  he  should  apply  to  the  General- 
in-chief  of  the  army  for  a  force  suiScient  to  enable  hirn  to  take  possession  of  iho 
War  Department ;  and  he  added  that  he  did  not  see  how  the  General  of  tbe 
army  could  refuse  to  obey  his  demand  for  that  force.  He  then  added  that  under 
the  order  that  the  President  had  given  to  him  he  had  no  election  to  pursue  any 
other  course  than  the  one  that  he  indicated ;  that  he  was  a  subordinate  officer 
directed  by  an  order  from  a  superior  officer,  and  that  he  must  pursue  that 
course. 

Q.  Did  you  see  him  afterward  and  have  conversation  with  him  on  the  subject  ? 

A.  I  did. 

Q.  Wlien  was  that  I 

A.  That  evening, 

Q,  Where? 

A.  At  WiJIards'  hotel 

Q.  What  did  he  aay  there  ? 

A.  He  then  aaid  that  he  should  tlie  next  day  demand  possession  of  the  War 
Department,  and  that  if  the  demand  was  refused  or  resisted  he  should  apply  t 
General  Grant  for  force  to  enable  him  to  take  possession,  and  he  also  repea 
his  declaration  that  he  could  not  see  how  General  Grant  could  refuse  to  o 
that  demand  for  force. 

Q.  State  whether  these  were  earnest  conversations  or  otherwise  T 

A.  Earnest  conversations  t 

Q.  Yes,  sir,  on  his  part  1 

A,  If  you  mean  hy  earnestnesa  that  he  meant  what  he  said 

Q.  Yes. 

A.  They  were  in  that  sense  earnest. 
Cross-examined  by  Mr.  Evabts; 

Q.  Are  you  connected  with  the  press  ? 
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A,  1  am  a  journalist  by  profession.     , 

Q.  And  have  been  for  a  great  number  of  years  J 

A,  A  great  number  of  years. 

Q.  Living  in  Washington  during  tlie  session  of  Congress  for  the  raoBt  part) 

A.  1  have  for  the  last  seven  years  lived  in  "Washington  in  the  winter. 

Q.  Yon  say  that  General  Thomas  told  yon  that,  under  the  order  of  the  Presi- 
dent, he  did  not  see  how  he  could  do  otherwise  than  he  had  stated  ? 

Mr.  Manager  Bctleb.  Are  you  repeating  the  testimony  of  the  witness? 

Mr.  EvARTS.  Yes. 

Mr.  Manager  Butler.  I  understood  him  to  say  "  under  the  orders  of  the 
President." 

Mr,  Evarts.  I  understood  him  to  say  "under  the  order." 

Mr.  Manager  Butler.  That  I  wanted  certain. 

The  Witness.  "  Under  the  order,"  referring  to  the  original. 

Mr.  Evarts.  Paper? 

The  WiT?jESS.  The  original  paper, 

Q.  Nothing  else  ? 

A.  Nothing  else. 

Mr.  Evarts,  (to  Mr.  Manager  Butler.}  Now  yon  are  answered. 

Mr.  Manager  Butler.  Entirely, 

Mr.  Evarts,  (to  the  witness.)  So  all  the  difference  between  the  conversation 
on  Friday  night  and  Friday  forenoon  was  that  at  night  he  proposed  to  do  what 
he  did  propose  to  do  on  Saturday,  and  in  the  forenoon  conversation  he  proposed 
to  do  it  on  Monday? 

A,  On  Monday. 

Q.  Did  you  say  anything  further  regarding  the  expected  holiday,  Saturday, 
except  that  that  would  he  a  diet  non  ? 

A.  Nothing,  sir. 

Q.  No  orders  to  that  effect  were  referred  to  ? 

A.  Pardon  me ;  he  told  me  that  he  had  issued  an  order  to  close  the  War 
Department  on  Saturday. 
■     Q.  That  he  had  himself? 

A.  That  he  had  himself  issued  an  order  to  close  the  War  Department  oq 
Saturday. 

Q.  As  Adjutant  General  1 

A,  He  did  not  say  whether  he  had  done  llut  as  AJjntant  General  or  as 
Secretaiy  of  War. 

Q.  You  did  not  understand  anything  about  that  ? 

A.  He  simply  told  me  he  had  issued  an  order  to  close  the  War  Department 
on  Saturday. 

Q.  This  was  in  the  morning  conversation  1 

A.  It  was  in  the  afternoon  conversation  of  Friday. 

Q.  The  one  o'clock  conversation  ? 

A.  Yes,  sir. 

Q.  Did  he  tell  you  when  that  order  had  been  issued  ? 

Q.  Did  you  know,  from  anything  said  in  that  conversation,  when  it  had 
been  issued  ? 

A.  No,  sir. 

Q.  Did  you  know,  from  anything  said  in  that  conversation,  by  whom  it  had 
been  issued  otber  than  that  it  was  by  him,  General  Thomas,  in  some  capacity  ? 

A.  No,  sir.  He  told  me  that  it  had  been  issued,  and  he  told  me  that  on 
Friday. 

Q.  So  far  as  you  know,  or  then  understood,  it  might  have  been  issued  by 
him  9S  Adjutant  General  ? 

A.  I  know  nothing  about  that. 
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Ee-examined  by  Mr.  Manager  Butlbb  : 
Q.  In  eitberof  theae  conversatious,  in  connection  with  what  he  said,  did  be 
saj  whether  be  was  Secretary  of  War,  or  did  he  claica  to  be  ? 
A.  Tea,  sir.     He  claimed  to  be  Secretary  of  War. 

Geobgh  W,  Kabsnek  sworn  and  esamiaed. 
By  Mr.  Manager  Butler  : 

Question.  What  is  your  full  name  ? 

Answer.  George  Washington  Karsner. 

Q.  Of  what  place  are  you  a  cilizeu  ] 

A.  Of  Delaware. 

Q.  What  county  t 
■    A.  New  Caatle  county. 

Q.  Do  you  l;aow  Major  General  Lorenzo  Tbomae  ? 

A.  Yes,  sir. 

Q,  How  long  have  you  known  him  1 

A.  I  have  known  bim  a  great  while  ;  I  think  I  have  known  him  since  a  short 
time  after  his  graduation  from  West  Point, 

Q.  Waa  he  originally  from  the  same  county  with  youl 

A.  Yes,  air. 

Q.  Did  you  see  him  in  Washington  somewhere  about  the  1st  of  March  of  this 
year  ? 

A.  I  think  it  was  about  the  9th  of  March  I  first  recoilect  seeing  him  here. 

Q.  When  had  you  seen  him  prior  to  that  time? 

A.  Not  for  several  years.  I  cannot  remember  exactly  whea  I  last  saw  him 
before  that. 

Q.  Where  did  you  see  him  in  Washington  t 

■  A,  I  saw  him  in  the  President's  house ;  in  the  East  Room  of  the  President's 
house. 

Q.  What  time  in  the  day  or  evening  T 

A,  It  was,  perhaps,  a  quarter  past  ten  o'clock  in  the  evening'. 

Q.  The  evening  of  what  day  in  the  week ;  do  you  remember  ? 

A.  I  think  it  was  on  a  Monday  evening. 

Q.  Was  the  President  holding  a  levee  that  evening? 

A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  t 

A.  Yes,  sir. 

Q.  Please  state  how  the  conversation  began  ;  what  was  said  t 

Mr.  EvAitTS.  With  General  Thomas  t 

Mr,  Manager  Butler.  With  General  Thomas. 

A.  Well,  it  commenced  by  my  approaching  bim  and  mentioning  that  I  was  a 
Delawarean,  and  I  supposed  he  would  recognize  me,  which  I  think  he  did,  but 
could  not  remember  my  name.  I  then  gave  him  my  name,  and  told  him  I  knew 
him  a  great  many  years  ago,  and  knew  his  father  and  brother  and  all  the  family, 
I  gave  him  my  hand,  and  he  talked.  He  said  he  was  a  Delaware  boy,  which  I 
very  well  knew  ;  and  he  asked  me  what  we  were  doing  in  Delaware.  I  do  not  , 
remember  the  answer  I  gfwe  to  him,  hut  said  I  to  him,  "  General,  the  eyes  of 
Delaware  are  on  you."  [Laughter.] 
.    The  Chief  Justice.  Order! 

The  Witness.  I  gave  my  advice  to  him.  1 1  Id  1  m  I  thought  Delaware 
woold  require  him  to  stand  firm.  "  Stand  firm,  gent  al  all  He  said  he 
would ;  he  was  standing  firm,  and  he  would  not  d  apj  Otis  friends ;  and  in 
two  days,  or  two  or  three  days,  or  a  short  time,  he  vould  k  ck  that  fellow  out. 
[Laughter.] 

Q.  Was  anything  farther  said  ? 
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A.  Tea;  there  was  something  further  said.  I  will  try  to  recollect  it.  [A 
pause.]  I  lepeated  again  to  bim  what  the  desire,  I  presumed,  of  Delaware 
would  be,  and  he  said  I  need  not  give  myBelf  any  concern  about  that,  he  waa 
going  to  remain  firm,  and  kick  that  fellow  out  without  fail. 

Q.  When  he  said  he  would  "kick  that  fellow  out,"  did  he  in  any  way  indi- 
cate to  you  to  whom  he  referred? 

A.  He  did  not  mention  any  name. 

Q.  The  question  waa  whether  he  indicated  to  whom  he  referred? 

A.  Well,  I  think  he  referred  to  tho  Secretary  of  War.  I  did  not  have  any 
doubt  on  my  mind. 

Mr.  EvAKTS.  That  waa  not  the  question. 

Mr,  Manager  Botlrk.  It  anawera  al!  I  desire.  The  witaesa  h  youra,  gen- 
tlemen. 

Cross-examined  by  Mr,  STA\fiRRY! 

Q.  You  Baid  you  had  known  General  Thomas  many  years  before? 

A.  Yea,  sir, 

Q,  Please  to  state  as  near  as  you  can  recollect  when  yon  had  seen  General 
Thomas  before  this  interview  in  the  East  Eoom.  How  many  years  was  it  since 
you  had  aeen  him  before  1 

A.  I  was  in  tliis  city  during  the  war,  and  perhaps  I  might  have  seen  him 
then,  but  I  am  not  certain. 

Q.  What  is  the  time  that  you  are  certain  that  yon  last  saw  him  ? 

A.  It  was  a  good  many  years;  I  cannot  remember  how  long  it  was.  I  can- 
not remember  the  time. 

Q.  Where!     In  Delaware,  or  here? 

A.  I  think  I  saw  him  in  New  Castle  at  one  time. 

Q,  Before,  or  after  he  went  to  West  Point? 

A.  Long  since  he  left  West  Point;  long  since  he  was  in  the  army, 

Q.  On'  what  occasion  was  it  at  New  Castle  that  you  think  you  recollect 
seeing  him  ? 

A.  I  saw  him  in  the  street.  I  do  not  recollect  that  I  had  any  converaation 
with  him  at  New  Castle.     His  father  lived  there,  and  his  brother. 

Q.  la  which  of  the  streets  of  New  Castle  did  you  see  him? 

A.  We]},  there  are  not  many  streeta  in  New  Castle.  [Laughter.]  I  saw 
him  in  the  main  street,  I  think. 

Q.  What  part  of  the  street? 

A.  It  was  not  in  the  middle  of  it;  it  was  on  the  pavement,  and  I  was  stand- 
ing by  the  court-house,  to  the  beat  of  my  recollection. 

Q,  You  were  standing  hy  the  court-house  and  he  was  on  the  pavement  ? 

A.  I  think  so. 

Q.  Was  he  walking  past  or  standing  there? 

A.  I  cannot  recollect. 

Q,  But  you  do  recollect  that  one  day  being  before  the  court-house  you  aaw 
Thomas  standing  on  the  pavement? 

A.  I  was  standing  by  the  court-house. 

Q.  How  near  ? 

A.  Within  half  the  space  of  this  room, 

Q,  How  far  was  he  from  you? 

A.  I  think  he  was  on  the  opposite  side  of  the  street. 

Q,  On  the  other  pavement  ? 

A.  Yes ;  I  think  so.  As  regards  the  time  and  whether  I  spoke  to  him  or  not 
I  cannot  tell.     I  saw  him  there. 

Q.  That  is  what  you  recollect ;  seeing  him  there  that  day  ?  Waa  he  stand- 
ing or  walking? 

A.  I  presume  be  was  walking.    I  do  not  recollect. 
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Q.  But  you  recollect  sedng  him  there? 

A.  Yes. 

Q.  Can  you  not  tell  us  whether  he  was  standiug  or  walking? 

A.  Sometimes  it  is  a  little  difficult  for  a  person's  memory  to  run  that  well. 
That  has  been  several  years  ago,  many  years  before  the  war. 

Q.  Wheu  clid  you  ever  see  him  to  speak  with  him  ? 

A,  I  used  to  speak  to  him  a  great  many  years  ago  when  he  would  be  at  NeF 
Castle  visiting  his  people.     He  married  his  wife  in  New  Castle. 

Q.  How  many  years  and  when  ?     That  is  the  question, 

A,  It  is  very  difficult  for  me  to  answer  bow  many  years  or  wheu ;  but  I  saw 
him  there  and  I  saw  him  in  the  city  of  Wasliingtoa, 

Q.  Ton  now  recollect  that  you  saw  him  in  the  city  of  Washington  ;  a  little 
while  ago  j  ou  could  not  recollect  that  ? 

A.  I  think  now  I  do  recollect  seeing  him,  but  not  to  speak  to  him.  He  was 
an  officer,  I  was  a  citizen. 

Q.  Whereabouts  in  Washington  did  you  see  him  before  this  time? 

A.  I  cannot  tell  that;  but  I  have  seen  him  in  Washington.  I  know  him 
when  I  see  him. 

Q.  Wlien,  then,  did  you  ever  speak  to  him  before  this  time?     Name  a  time. 

A.  Every  time  I  would  come  witbiii  speaking  distance  of  bim  I  have  apoken 
to  bim ;  but  to  name  a  time  I  cannot, 

Q.  You  cannot  answer  when  it  was  or  where  you  ever  spoke  to  him  before? 

A.  No,  sir;  not  particularly. 

Q,  On  this  occasion  did  you  come  from  Delaware  to  see  General  Thomas  ? 

A.  No,  sir;  I  had  other  business  in  Waahingtoti. 

Q.  Did  you  expect  to  see  him  or  intend  to  see  bim  J 

A.  Well,  I  wished  to  see  the  Pi'esident  of  the  United  States,  and  I  wished 
to  Bee  the  cabinet.  1  saw  them  all  except  General  Tiiomas  in  the  Eeceplioo 
Room.  I  then  walked  into  the  East  Room,  aud  I  saw  bim  there ;  1  went  to  him 
In  the  East  Room  and  spoke  to  him. 

Q.  You  wanted  to  see  bim  as  well  as  the  rest  of  the  cabinet. 

A.  Well,  be  was  acting,  the  papers  stated,  as  a  member  of  the  cabinet. 

Q.  Whereabouts  in  tbe  East  Room  did  you  encounter  bim  1 

A,  On  the  west  side,  I  think,  of  tbe  East  Room. 

Q.  Was  it  near  the  door  of  exit? 

A.  No,  sir. 

Q.  Near  tbe  centre  of  the  room? 

A.  I  think  it  was.  It  was  not  the  centre  of  tbe  room  exactly,  but  somewhere 
in  the  centre  of  the  distance  between  that  and  tbe  place  of  going  out. 

Q.  At  that  time  was  General  Tliomae  apparently  going  out? 

A.  No,  sir.  Wbpn  I  first  saw  him  there  he  was  very  much  engaged,  speaking 
with  a  gentleman  very  earnestly,  and  I  waited  until  he  had  leisure  aud  then  I 
approached  him. 

Q.  Did  you  know  the  gentleman  he  was  speaking  with? 

A,  No,  sir, 

Q,  But  you  had  sometbing  to  aay  to  him.  What  did  you  intend  to  say  to 
bim  when  you  found  out  that  he  was  there  ?  You  say  you  went  over  to  see 
him;  what  did  you  intend  to  say  to  bim? 

A.  Well,  his  being  a  Delawarean,  and  I  from  the  same  State,  I  wanted  to 
pass  the  compliments  with  him.  I  was  glad  to  see  bim,  I  had  no  particular 
desire  to  see  bim  on  any  bueiness;  but  I  just  said  to  bim  what  I  have  already 
stated. 

Q.  You  did  not  go  there  especially  to  aay  to  him  that  thing,  then,  but  only 
to  see  him? 

A.  I  was  drawn  there  for  the  purpose  of  seeing  Mr.  Johnson,  President  of  the 
United  States.     I  had  never  seen  bim. 
15  I  F 
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Q.  After  you  had  seen  Mr.  Johnaon,  and  the  other  tnembcra  of  the  cabinet, 
I  understand  you  to  say  you  then  wanted  to  see  General  Thomns? 

A.  I  at"ked  a  friend  with  me  wliere  General  Thomas  waa ;  said  I,  "  I  do  not 

Q.  Who  jvas  that  friend  that  waa  with  you) 

A.  It  was  John  B.  Tanner, 

Q.  Where  was  he  from  1 

A.  Washington. 

Q.  Does  he  live  here? 

A.  Yea,  air. 

Q.  Did  you  go  with  Tanner  to  that  levReJ 

A,  Yes,  sir. 

Q.  And  after  you  had  seen  the  President  aud  cabinet,  you  then  asked  him 
where  you  would  find  Thomas  ? 

A.  No  i  that  waa  not  the  manner. 

Q.  What  was  it  t 

A.  Said  I,  "  I  see  them  all  but  General  Thomas."  I  did  not  know  the  naem- 
hers  of  the  cabinet  peraonaily,  hut  they  were  pointed  out  to  me,  Mr.  Browning 
and  all  the  cabinet  except  Mr.  Thomas.  I  thiok  they  were  ail  present  in  the 
Beception  Boom. 

Q.  And  all  were  pointed  out  to  you  ? 

A.  Yes,  air;  they  were  pointed  out  to  me. 

Q.  Having  seen  the  President,  and  having  seen  all  the  members  of  the  cabi- 
net, then  you  asked  where  you  could  fiod  General  Thomas  1 

A.  No,  sir. 

Q.  What  then! 

A.  I  did  not  ask  where  I  could  find  him.  Said  I,  "  I  miss  General  Thomas 
here ;  he  ia  not  in  this  room."  My  frieod  said  no,  he  was  not  in  that  room ; 
and  when  we  left  the  Keceplion  Boom'and  came  ioto  the  East  Boom  I  saw  him 
there. 

Q.  Did  you  go  with  your  friend  Tanner  from  the  Reception  Boom  to  the  East 
Room? 

A.  Yes,  sir. 

Q.  Did  he  point  out  Thomas  to  you  1 

A.  No,  air;  I  pointed  him  out  myself. 

Q.  What  was  the  first  thing  you  said  to  Thomas  after  he  waa  through  with 
■  his  conversation  with  the  gentlemen  he  was  speaking  to ;  how  did  you  first 
address  him  ? 

A,  I  have  already  stated  that. 

Q,  Slate  it  again. 

A.  I  addressed  him  as  a  Delawarean,  knowing  him  to  be  so.  I  told  him  I 
was  from  Delaware,  He  said  he  was  a  Delaware  boy  himself.  I  knew  that 
very  well,  and  knew  his  family. 

Q.  Did  yon  shake  hands  with  him  1 

A.  Yes,  sir. 

Q,  What  followed  when  you  told  him  you  were  from  Delaware  ? 

A.  As  I  before  stated,  he  asked  me  bow  things  were  coming  on  in  Delaware, 
how  we  were  ail  getting  along  or  how  we  were  coming  on ;  that  was  about  the 
amount  he  asked  me.  ' 

Q.  What  was  your  answer  1 

A.  I  do  not  recollect  the  answer  I  gave. 

Q.  What  was  said  next,  if  you  do  not  recollect  that  answer  ? 

A.  The  next  was,  as  I  before  stated,  that  I  told  him  the  eyes  of  Delaware 
were  on  him,  and  to  stand  firm ;  that  was  the  language  I  addressed  to  him. 

Q,  Waa  that  all  you  said  1 
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A.  Well,  no ;  I  repeated,  perhaps,  some  part  of  that  or  pretty  much  all.  I 
repeated  a  portion  of  it,  at  any  rate. 

Q.  When  you  aabed  him  to  stand  firm,  what  was  his  reply  ? 

A.  He  said  he  was  standing  firm. 

Q.  What  did  yon  nest  say  1 . 

A.  I  told  him  the  people  of  Delaware  would  espeet  it  of  him.  He  said  they 
shonld  not  he  disappointed, 

Q.  What  next? 

A,  That  he  would  stand  finn ;  and  he  then  remarked  that  he  would  kick 
that  fellow  out  in  two  or  three  days,  or  in  a  short  time,  or  in  a  few  days  ;  I 
cannot  remember  what  his  exact  expression  was. 

Q.  Now,  I  a«k  you,  Mr.  Karsner,  if  this  idea  of  kicking  out  did  not  first  come 
from  you  :  whether  you  did  not  suggest  it  ? 

A.  No,  sir, 

Q.  You  did  not  ?  ' 

A.  No,  sir. 

Q.  Yon  are  sure  of  that  ? 

A.  I  have  taken  an  oath  here. 

Q.  I  ask  you  if  you  are  sure  of  that  t 

A.  I  am  sure  of  tliat. 

Q.  When  he  said  he  would  kick  him  out  did  you  reply  ? 

A.  I  do  not  know  what  I  did  reply  just  to  that,  for  it  was  a  pretty  severe 
expression, 

'Q.  What  did  you  reply,  severe  or  not ;  what  did  you  say  to  him  ? 

A.  I  do  not  think  I  told  him  it  would  be  all  right  even  ;  I  do  not  think  I  did. 

Q.  What  did  you  tell  him  1 

A.  I  said  "I  think  Delaware  will  expect  something  from  yon."  [Great 
laughter,] 

Q,  Was  that  what  you  meant  by  the  severe  remark  you  made  to  iiim  1  ' 

The  WrTNBSH.  What  do  you  mean  ? 

Mr.  Stanbehy.  Was  that  the  severe  remark,  "  that  Delaware  expected  he 
would  do  something  ?" 

The  Witness.  Delaware,  I  told  him,  would  expect  him  to  stand  firm,  and  his 
conduct  would  be  viewed  by  Delaware,  or  something  to  that  effect. 

Q.  Was  that  the  severe  remark  which  you  have  said  you  made  1 

A.  I  did  not  make  any  severe  remark. 

Mr.  Manager  Bc/tler.  1  think  you  misunderstood  the  witness,  Mr.  Stan- 
bery.     He  said  simply  that  it  was  a  severe  remark  that  General  Thomas  made. 

The  WiTNUSS.  Tes,  sir  ;  that  is  what  I  intended  to  convey, 

Mr,  Stanbkrv,  (to  the  witness.)  Did  the  conversation  stop  there  t 

A.  It  was  not  a  very  long  one.  There  might  have  been  some  (ew  words 
said  after  that.     Just  before  I  left  I  renewed  the  desires  of  Delaware.  [Laughter.] 

The  Chibp  Justice.  Order!  order! 
By  Mr.  Stanbkry  : 

Q.  How  did  you  renew  the  desires  of  Delaware  1  Did  you  feel  yourself 
authorized  to  speak  for  Delaware  ? 

A,  Oh,  well,  you  know,  when  we  get  away  from  home  we  think  a  good  deal 
of  home,  and  are  inclined  to  speak  in  behalf  of  our  own  State. 

Q.  At  that  time  were  you  in  sympathy  with  the  wishes  of  Delaware  that  he 
should  do  something  iu  regard  to  the  War  Office  1 

Mr,  Manager  Butler.  I  object. 

Mr.  Stanbekv.  What  is  the  ground  of  the  objection  ? 

Mr.  Manager  Butleb.  I  do  not  thiak  this  is  the  proper  mode  of  proving  the 
sympathies  of  Delaware  on  this  occasion ;  and,  if  it  is,  the  sympathies  of  Delaware 
are  a  matter  wholly  immaterial  to  this  issue. 
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Mr.  Stanbery.  We  agree  to  tbat.     The  question  was  as  to  the  sympathies 
of  the  witness.     I  will  put  the  question  in  this  form.     (To  the  witneas.)     Was 
the  line  of  conduct  he  spoke  of  taking  that  which  suited  you  ? 
A.  I  do  not  know  whether  it  would  or  no. 

Q.  Did  you  in  that  conversation  give  him  any  advice  heyond  standing  firm 
what  he  should  do  1 

A,  No,  sir;  not  any  advice  further  than  I  have  stated. 

Q,  After  you  parted  there  to  whom  did  you  first  communicate  this  conversa- 
tion that  you  had  had  there  with  General  Thomas  ? 

A.  Well,  I  communicated  it — if  the  question  is  right  for  me  to  answer  ■■ 
Mr.  Stanbery.  Yes,  sir;  you  will  answer  it. 
A,  I  communicated  it  to  Mr.  Tanner. 
Q.  Your  friend  ? 
A.  Yes,  sir;  that  night. 

Q,  Whereahouts  did  yoa  communicate  that  to  Mr.  Tanner? 
A.  Going  along  the  street. 
Q.  Going  away  from  there  that  night  1 

A.  Yes,  sir ;  if  my  memory  serves  me  aright,  1  think  I  did  that  night. 
Q.  To  whom  nest? 
A.  I  cannot  tell  the  next  one  exactly. 

Q.  Do  you  mean  to  aay  you  have  no  recollection  now  of  foiling  anybody  else 
but  Tanner  f 

A.  Yes  ;  I  told  several  that  same  thing,     I  did  not  charge  my  memory  with 
the  persons  I  told  it  to. 

Q.  You  told  several  that  night,  the  next  day,  or  when  ? 
A.  The  next  day 
Q.  In  Washington  ? 
A.  Yes,  sir. 

Q.  What  did  you  tell,  and  whom  to  ? 

A.  I  say  I  cannot  recollect  precisely  the  persons  I  tflld  it  to.     I  told    it  to 
seveial." 

Q,  Do  you  recollect  any  one  besides  Tanner  J 
A.  Yes,  I  recollect  a  gentleman  from  Delaware. 
Q.  What  was  his  namel 
A.  His  name  was  Smith.     [Laughter.) 
Q.  What  was  the  first  name  of  that  Mr.  Smith 
A.  It  was  not  John.     [Great  laughter.] 
Q.  What  was  it,  if  you  aay  you  recollect  it  was  not  John  I 
A.  1  think  it  was  William. 
Q.  Whereabouts  did  you  see  William  Smith  t 
A.  In  Waahington. 
Q,  Whereabouts  ? 
A.  I  saw  him  on  the  street. 
Q.  Near  the  court-house  i 
A.  No,  air. 

Q.  Whereabouts,  then  1 

A.  I  do  not  know  where  your  couj-t-house  is  here. 
Q.  Whereabouts  in  Washington  did  you  see  Smith  ? 
A.  I  think  it  was  on  Pennsylvania  avenue. 
Q.  That  is  a  pretty  long  avenue.     Whereabouts  on  the  arenue  1 
A.  Not  far  from  the  National  Hotel, 
Q.  On  the  street  E 
A.  Yes,  sir. 

Q.  What  did  you  tell  William  Smith  ? 

A.  I  told  William  Smith  juat  what  I  have  told  you.    [Laughter.]   Yes,  sir,  I 
told  bim  just  what  I  have  sworn  to  here.  , 
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Q.  What  part  of  Delaware  was  "WilHam  Smith  from  ? 
A.  He  U  from  the  banks  of  the  Brandywiiie.    [Great  laughter.] 
Q,.  Which  bank  of  the  Brandywine  does  hn  live  on  ? 
A.  I  think  he  is  on  the  east  bank  of  the  Brandywine,  or  northeast. 
Q.  Does  he  live  in  town  or  country  ? 
A.  He  lives  in  the  couQtry.     He  is  a  farmer. 

The  Chief  Justick.  Tlie  Chief  Justice  thinks  that   this   examiaation  U 
irrelevant  and  should  not  be  protracted. 
By  Mr.  Sta\behv: 
Q.  Mr.  Karauer,  when  were  you  summoned  before  any  committee  in  tliis 
matter  1 

A.  I  do  not  recollect  the  day.     It  was  about  the  I3th,  I  think. 
Q.  Did  you  remain  in  Washington  from  the  9th  till  the  13tli  7 
A.  Yes,  sir.     I  waa  engird  in  trying  to  get  a  mail  route  ia  Delaware  to 
facilitate  post  office  matters,  and  1  was  detained  here.     I  had  engaged   our 
representative,  Mr.  Nicliolson,  and  his  father  was  very  ill  at  the  time,  aud  he 
was  aome  time  out  of  the  House,  which  protracted  my  stay. 
Q.  Have  you  remained  hei-e  ever  since  7 
A.  No,  sir. 

Q.  Do  you  know  at  whose  instance  you  were  summoned  1 
A.  No ;  I  cannot  tell  that  exactly,  at  whose  instance,  what  particular  person 
had  me  summoned.     I  was  summoned  before  the  managers  of  the  House  of 
Eepresentatives,  and  ordered  at  a  certain  time  to  be  at  the  judiciary  apartment 
up  stairs  over  the  House  of  Representatives, 
Re-esamined  by  Mr.  Manager  BuTLfiR  : 
Q.  You  have  been  asked  if  you  were  summoned  before  the  managers.     Did 
you  testify  there  ? 
A.  I  did. 

Q.  After  you  had  testified  there,  was  Grenera!  Thomas  called  in  ] 
A.  Yea,  sir. 

y.  Was  your  testimony,  as  you  have  given  it  here,  read  over  before  him  1 
Mr.  Gboesbkck.  We  object  to  that. 
The  WiTNBSS,  Yes,  sir. 

Mr.  Manager  BrTLKR.  Now,  I  propQse  to  ask  whether  Geneial  Thomaa  was 
asked  if  that  was  true,  and  if  he  admitted  upon  his  oath  chat  it  was  true,  all 
you  have  stated. 

Mr.  Curtis.  We  object  to  that,  Mr.  Chief  .Justice. 
Mr.  Manager  Butlgr.  I  think  it  is  competent. 

Mr.  CtlUTis.  We  do  not  think  they  can  support  their  witness  by  showing 
what  a  third  person.  General  Thomas,  said. 

The  Chief  Justice,  (to  the  managers.)  Do  you  press  the  queaticm  ? 
Mr.  Manager  Butler,  I  do  press  the  question,  Mr.  Chief  Justice,  for  this 
reason :  upon  an  innocent  and  unoffending  man  there  lias  been  a  very  severe 
cross-examination  within  the  duties  of  the  counsel — undoubtedly  he  did  not 
mpAn  to  do  more  than  his  duty — attempting  t»  discredit  him  here  by  that  cross- 
examination  as  to  a  conversation.  If  that  cross-examination  meant  anything, 
that  is  what  it  meant.  Now,  I  propose  to  show  that  the  co  conspirator  here, 
Thomas,  admitted  the  correctness  of  this  man's  statements.  This  man  was 
heard  as  a  witness  by  the  House  of  Representatives ;  the  managers  of  the 
House  of  Representatives,  having  taken  his  testimony,  not  willing  to  do  any 
injustice  to  General  Thomas,  brought  General  Thomas  in  and  sat  him  down, 
and  on  his  oath  put  the  question  to  him,  ia  what  this  man  says  true?  being  tlie 
same  then  aa  he  swears  here ;  and  Genera!  Thomas  admitted  it  word  for  word. 
I  think  it  is  competent  and  do  press  it. 

Mr.  Curtis.  Our  view  of  it  is,  Mr.  Chief  Justice,  that,  having  called  this 
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witness  and  p^t  him  on  the  stand,  they  cannot  show  that  he  has,  on  a  (different 
occasion,  told  the  same  ai  oiy .  That  is  a  plain  matter,  and  I  do  not  understand 
that  that  is  the  ground  which  they  take. 

Mr.  Manager  Butler.  We  do  not  propose  that. 

Mr,  OuKTis.  Tlien  they  offer  the  declarationa  of  General  Thomaa,  not  in 
reference  to  any  conspiracy,  not  in  reference  to  any  agiT-emont  between  himself 
and  the  President  as  to  doing  anything,  not  io  reference  to  any  act  done  pur- 
Buaot  to  that  conspiracy,  but  simply  the  declarations  of  General  Thomas  as  to 
something  which  General  Thomas  had  said  to  this  witness  to  support  the  credit 
of  the  witness.     We  object  to  that  as  incompetent. 

Mr.  Manager  Botler.  Mr.  President,  having  made  the  offer,  and  it  being 
objected  to,  and  it  being  clearly  competeot,  if  General  Thomas  is  ever  brought 
here  to  contradict  it  I  will  waive  it. 

Mr.  Curtis.  Very  well. 

Mr.  Manager  Bl'tler.  Then  we  are  through  with  the  witness ;  but  we 
must  request  him  to  remain  io  attendance  until  discharged. 

Mr.  UooLiTTLB,  Now,  Mr.  Chief  Justice,  1  move  that  the  court  adjourn 
until  to-morrow  at  IS  o'clock. 

The  Chief  Justice.  It  is  moved  by  the  senator  from  Wisconsin  that  the 
'Senate,  sitting  as  a  court  of  impeachment,  adjourn  until  to-morrow,  13  o'clock. 

Tlie  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  to-morrow  at  12  o'clock. 


Thursday,  April  2,  1868. 

The  Chief  Jjistice  of  the  United  States  entered  the  Senate  chamber  at  five 
minutes  past  IS  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant- at- arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Bepreaeata- 
tives  appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  nest  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washburne,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 


The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
Bitting  for  the  trial  of  the  impeachment. 

Mr.  Drakr.  I  send  to  the  Chair  and  offer  for  adoption  an  amendment  to  the 
rules. 

The  Chief  Justice.  The  Secretary  will  read  the  amendment. 

The  Secretary  read  as  follows  : 

Amend  rule  Beven  by  aading  Ihe  following: 

Upon  all  such  queeiiooB  the  vote  shfill  be  without  a  divisiou,  unless  the  jem  and  najs  lie 
demandeiS  liy  one  tiCth  of  (he  members  present  or  requested  by  Ihe  presiding  oiSi*r,  when 
the  siiDie  shall  be  lAkon. 

Mr.  Drake.  Please  read  the  rule  as  it  would  be  if  amended. 

The  Secretary  read  as  follows : 

VII.  The  presiding  officer  of  the  Senate  shall  direut  all  necessary  preparations  in  the 
Senate  chamber,  and  the  pTesitiing  officer  on  the  trial  shall  direct  all  tbe  forms  of  proceed- 
ing while  the  Senate  are  sitting  For  the  purpose  of  trying  an  impeachment,  and  all  forma 
during  the  trial  not  otherwise  specially  provided  for.  And  the  presiding  officer  on  tie  trial 
uiay  rule  all  questions  of  evidence  and  incidental  questions,  which  ruling  shall  stand  as  the 
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his  option,  in  tho  first  instauue,  submit  any  such  questioc  to  a  vote  of  the  membetB  of  the 
Senate.  Upon  all  auch  queBtions  the  vote  stiall  be  without  a,  diviaioo,  unless  the  jesa  and 
naya  be  demaDiled  by  one-fifth  of  the  members  present  or  reciuested  by  tiie  presiding  officer, 
ivhen  the  same  shall  he  taken. 

Mr.  Hendricks.  I  suppose  thjvt,  being  a  change  of  a  rule,  staada  over  for 
one  day. 

The  Chief  Justice.  If  any  senator  objects. 

Mr.  Henuricks.  Yes,  air;  I  do  object.  ' 

The  Chief  Justice.  It  will  lie  over  for  one  day.  The  managers  on  the  part 
of  the  House  of  Eepreaentatives  will  proceed  witk  their  evidence.  Scnatoia 
will  please  to  give  their  attention. 

Mr.  Manager  Butler.  We  propose  now  to  call  General  Emory. 

Mr.  Stanbery.  Before  the  managers  proceed  with  another  witness  we  wish 
.  to  recall  for  a  moment  Mr.  Karsuer,  the  last  witness. 

Mr.  Manager  Butler.  Mr.  President,  I  submit  that  if  Mr.  Karsner  is  to  be 
recalled,  the  examination  and  cross' ex  ami  nation  having  been  finished  on  both 
sides,  he  must  be  recalled  as  the  witness  for  tlie  respondent,  and  the  proper  time 
to  recall  him  will  be  when  they  put  in  their  case. 

Mr.  Stanhehy.  We  Wish  to  recall  him  but  a  moment  to  ask  a  question  which, 
perhaps,  would  have  been  put  if  it  had  not  been  stopped  yesterday. 

The  Chief  Justice.  Is  there  any  objection  to  recalling  the  witness  for  the 
purpose  of  putting  a  single  queatioa  to  him? 

Mr.  Manager  Butlek.  Not  if  it  shall  not  be  drawn  into  a  precedent. 

George  W.  Karsner  recalled. 
By  Mr.  Sta.\bery: 

Q,  Mr.  Karsner,  where  did  you  stay  that  night  of  the  9th  of  March,  after  you 
had  the  conversation  with  General  Thomas? 

A.  I  staid  at  the  house  of  my  friiind,  Mr.  Tanner,  in  Georgetown, 

Q.  What  is  the  employment  of  Mr.  Tanner? 

A.  1  believe  he  is  engaged  in  one  of  the  departments  here  in  Washington. 

Q.  In  whicb  one  ? 

A.  I  think  the  War  Department. 

Q.  Do  you  recollect  whether  on  the  next  morning  you  accompanied  Mr.  Tan- 
ner to  the  War  Dcpaitment  t 

A.  I  do  not. 

Q.  You  do  not  recollect  that  1 

A.  I  do  not  recollect  whether  I  accompanied  him  or  not.  Sometimes  I  did 
aad  sometimes  I  did  aot.  I  had  other  business,  and  sometimes  i  was  engaged 
iu  that  and  did  not  accompany  him,  and  at  other  timea  I  did  accompany  him. 

Q.  At  any  time  did  you  go  with  him  to  the  War  Department  and  see  Mr. 
Stanton  in  regard  to  your  testimony  1 

The  Witness.  I  appeal  to  the  court. 

The  Chief  Justice.  Answer  the  question. 

A.  I  saw  Mr.  Staaton. 

Several  Senators.  Louder;  we  cannot  hear. 

nie  Chief  Justice.  Raise  your  voice  so  that  youcan  be  heard  in  the  cham- 
ber. 

By  Mr.  Stanbery  ; 
.      Q.  You  say  you  saw  Mr.  Sfanton  ? 

A.  Yes,  sir ;  I  saw  Mr.  Stanton. 

Q.  What  did  you  see  him  about  I 

A.  Nothing  particular  about ;  only  I  was  introduced  to  bim. 

Q.  Whom  by  J 
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A.  By  Mr,  Tanner. 

Q.  What  was  youv  objnct  in  seeing  liiin  ? 

A  Well,  I  had  seen  all  the  gre;it  men  in  Washington,  and  I  wished  to  see 
bim. 

Q.  That  is  your  answer? 

A-  Yea,  sir. 

Q,  In  that  conversation  with  Sir.  Stantoa  was  any  reference  made  to  your 
conversation  with  General  Thomas  ? 

A.  I  think  there  was. 

Q.  Did  yon  receive  a  note  from  Mr.  Stanton  at  that  time,  a  memoraQdnm  ? 

A.  No,  sir. 

Q.  Did  he  give  you  any  directieus  where  to  go  ? 

A.  No,  air. 

Q.  Did  he  speak  about  year  beiiig  esainined  as  a  witness  before  the  committee, 
or  that  you  should  be  ? 

A.  There  was  something  said  to  that  effect. 

Jlr.  Stanbehv.  That  is  all,  sir. 

Mr.  Manager  Bute.er.     That  is  all,  Mr.  Karsner. 

Hon.  Thomas  W.  Ferry  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q.  Were  you  present  at  the  War  Olfice  on  the  morning  of  the  22i  of  Febru- 
ary when  General  Thomas  came  there  ? 

A.  I  was. 

Q.  At  the  time  when  some  demand  was  made  ? 

A.  I  was. 

Q.  Will  you  state  whether  yon  paid  attention  to  what  waa  going  on  there, 
and  whether  you  made  any  memorandum  of  it  ? 

A,  I  did  pay  attention,  and  I  believe  1  made  a  mcmoraadum  of  the  occur- 
rences a3  far  as  I  observed  them. 

Q.  Have  you  that  memorandum? 

A.  Yea,  sir,  [producing  a  papet] 

Q.  Will  you  pleaae  state,  assisting  your  memory  by  that  memorandum,  what 
took  place  there,  in  the  order  as  well  as  you  can,  and  as  distinctly  aa  yoa  can  ? 

A.  I  believe,  if  my  recollection  serves  me,  that  the  memorandum  covers  it 
perhaps  aa  distinctly  aa  I  could  possibly  state  it.  I  wrote  it  immediately  after 
the  occurrence  of  the  appearance  of 'General  Thomas,  and  perhaps  it  will  state 
substantially  and  more  perfectly  than  I  could  atate  from  memory  now  what 
occurred. 

Q.  Unless  objected  to,  you  may  read  it. 
,  Mr.  Stanberv.  We  shall  make  no  objection. 

The  witness  read  as  follows  : 

War  Department,  Washington'  C(tv, 

FeOniary  22,  I8G8. 

Ig  the  presence  of  Seorelarj  Stanton,  Judga  Keliey,  Mooihead,  Dodge,  Vaa  Wjck,  Von 
Horn,  Delano,  and  Freeman  Clarke,  at  tweiitj-five  niinntea  past  twelve  m..  General  TLonias, 


you  ivant,  BirT" 

Thomas  demaudod  of  Secretary  Stanton  the  surrender  of  the  Secretary  of  War  office. 

Stanton  denied  it  to  him,  and  ordered   him  back  to  hie  ovvu  office  as  Adjutant  General. 

Thomas  refueed  to  go.     ■■  I  claim  the  office  of  Secretary  of  War,  aud  demand  it  by  order  of 

the  President." 
Stanton.  "I  deny  your  authority  to  act,  and  order  you  back  to  your  own  office." 
ThoMas.   "  I'will  slaud  here.     1  want  no  UDpleasautnesa  in  the  presence  of  Ibese  gentle- 


Stanton.   "  You  can  stand  there  if  you  please,  but  you  cannot  act  as  Secrttary  of  Wai 
■y  of  War.     I  order  jott  out  of  this  office  aiid  to  your  own." 


in  Secretary  o 
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Thomas.  "I  refuse  to  go,  and  will  stand  here." 

Stanton.  "How  are  you  to  get  possession ;  do. yon  mean  to  Hse  force?" 
Thomas.  "  I  do  not  care  to  use  force,  but  my  mind  is  made  up  hh  to  wli»t  I  aliall  do.    I 
want  no  unpleBsaQtness.  though.    I  shall  stay  here  aod  act  as  Secretary  of  Wdr." 
Stanton.  "  You  shall  not,  and  I  oider  you,  as  your  superior,  back  to  your  own  office." 
Thomas,  "  I  will  not  obey  you,  but  will  stand  here  aod  remain  here." 
Stanton,  "  You  cao  stand  there,  as  yon  please.    I  order  you  out  of  this  office  to  your 
own.    I  am  Secretary  of  War,  and  your  superior." 

Thomas  then  went  into  opposite  room  across  hall  (General  Schriver's)  and  commencsd 
ordering  General  Schriver  and  General  E.  D.  Townseod.  Stanton  entered,  followed  by 
Moorhead  and  Ferry,  aud  ordered  those  generals  not  to  obey  or  pay  attention  lo  GJensral 
Thomas's  orders ;  tbat  he  denied  bis  assnmed  authority  as  Hecrolarj  of  War  ail  inlerim,  and 
forbade  tlieir  obedience  of  his  directions.  "I  am  Secretary  of  War,  and  I  now  order  you, 
General  Thomas,  out  of  this  office  to  your  own  quarters." 
Thomas,  "I  will  not  go.  I  shall  discharge  the  functions  of  Secretary  of  War." 
Stanton.  "Yon  will  not," 

Thomas.  "I  shall  require  the  mails  of  the  War  Department  to  be  ddivered  to  me,  and 
Bhall  transact  the  business  of  the  office." 

Stanton.      You  shall  not  hav    then    and  I  order  you  to  your  own  office." 
Mr.  Manager  Butleik  {to  the  counsel  for  the  respondent.)  The  witness  13 
youra,  gentlen  en 

Cros'i  etam    ed  Ly  Mr   Stanbery  : 
Q.  Did  the  convers  ti        top  there  ? 
A.  So  fai  a'f  I  1  ear  1 
Q.  You  then  left  the  office? 

A.  I  left  in  about  fifteen  or  twenty  miautea  after  that.     I  left  General  Thomas 
in  General  Schriver'a  room,  and  returned  into  the  Secretary  of  War's  room. 
Q.  Did  the  Secretary  return  witli  you,  or  did  he  remain  1 
A.  He  remained  a  few  momenta  in  General  Schriver'a  room,  and  then  re- 
turned to  his  own  room.     When  I  left,  iie  was  iu  hia  own  room. 

Q.  How  early  in  the  morning  of  the  22d  did  you  get  to  the  office  of  the  Sec- 
retary of  War? 

A,  My  impreaaion  is  it  was  about  a  quarter  past  eleven  in  the  morning.  It 
was  a  little  after  eleven,  at  auy  rate. 

Q.  Had  yon  been  there  at  all  the  uight  before  ? 
A.  r  had  not. 

Q.  Did  you  hear  the  ordera  given  by  General  Thomas  in  Scbriver's  room  1 
A.  Tea,  sir. 

Q,  Were  you  iu  Schriver'a  rnom  at  the  time  tboae  ordera  were  given  ? 
A.  I  was  at  the  threshold ;  I  had  reached  the  ihresliold.     I  believe  I  waa  the 
first  that  followed  Secretary  Stanton.     I  believe  I  was  the  firat  and  Mr.  Moor- 
head second. 
William  H.  Emory  aworn  and  examined. 

By  Mr.  Manager  13i;tler  : 
Q.  State  your  full  name. 
A,  William  Helrasley  Emory. 
Q.  What  is  your  rank  and  command  in  the  army  ? 

A.  1  am  colonel  of  the  fifth  cavalry,  and  brevet  major  general  in  the  army. 
My  command  is  the  department  of  Washington. 

Q.  How  long  have  you  been  in  command  of  tbat  department  ] 
A.  Since  the  lat  of  September,  1867, 

Q.  Soon  after  you  went  into  command  of  the  department  did  you  have  any 
conversation  with  the  President  of  the  United  Slates  as  to  the  troops  in  the 
department  or  their  station  ? 
A,  Yea. 

Q.  Before  proceeding  to  give  tliat  conversation,  will  you  state  to  the  Senate 
the  extent  of  the  depaitinent  of  Washington,  to  what  it  extends,  its  territorial 
limits,  I  mean  ? 
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A.  The  department  of  Washington  consist3  of  the  DJalrict  of  Columbia, 
Maiylaiid,  and  Delaware,  excluding  Fort  Delaware. 

Q.  State  aa  well  as  you  can ;  if  you  cannot  give  it  all,  give  the  substance 
of  that  conversation  which  you  bad  with  the  President  when  you  first  entered 
upon  command. 

A.  It  ia  impossible  for  me  to  give  anything  like  that  converaation.  I  can 
only  give  the  aubstance  of  it.  It  occurred  long  ago.  He  asked  me  about  the 
location  of  ihe  troops,  and  I  told  him  the  strength  of  each  poat,  and,  as  near  aa 
I  can  recollect,  the  commanding  officer  of  the  post. 

Q.  Go  on,  sir,  if  that  is  not  ail. 

A.  That  was  the  substaoce  and  important  part  of  the  conversation.  There 
was  some  conversation  aa  to  whether  more  troops  should  be  sent  here  or  not. 
I  recommended  that  there  should  be  troops  here,  and  called  the  President's 
attention  to  a  report  of  General  Canby,  my  predecessor,  recommending  that 
-  there  should  always  be  at  the  seat  of  government  at  least  a  brigade  of  infantry, 
a'  battery  of  artillery,  and  a  aquadrau  of  cavalry ;  and  some  conversation,  mostly 
of  my  own,  was  had  in  reference  to  the  formation  of  a  military  force  in  Mary- 
land that  was  then  going  on. 

Q.  What  military  force  ? 

A.  A  force  organized  by  the  State  of  Maryland. 

Q.  Please  stale,  as  well  as  you  can.  what  you  stated  to  the  President,  in  aub- 
stance, relative  to  the  formation  of  that  military  force. 

A.  I  merely  stated  that  I  did  not  see  the  object  of  it,  as  near  as  I  can  recol- 
lect, and  that  I  did  not  like  the  organization  ;  I  saw  no  necessity  for  it. 

Q.  Did  you  state  what  your  objections  were  to  the  organization  ? 

A.  I  think  it  ia  likely  I  did ;  but  I  cannot  recollect  exactly  at  this  time  what 
they  were.  I  think  it  likely  that  I  stated  that  they  were  clothed  in  uniform 
that  was  offensive  to  our  people,  some  portions  of  them ;  and  that  they  were 
officered  by  gentlemen  who  had  been  ia  the  southern  army. 

Q.  By  the  offensive  uniform  do  you  mean  the  gray  t 

A.  Yes,  air.  ' 

Q.  Do  you  remember  anything  else  at  that  time? 

A.  Nothing. 
'     Q.  Did  you  call  upon  the  President  upon  your  own  thought  or  were  yon  sent 
for  at  that  time  ? 

A.  I  was  sent  for. 

Q.  When  again  did  he  send  for  you  for  any  such  purpose  ? 

A.  I  think  it  was  about  the^ad  of  February. 

Q.  In  what  manner  did  you  i-eceive  the  message  ? 

A.  I  received  a  note  from  Colonel  Moore. 

Q.  Who  is  Colonel  Moore  t 

A.  He  is  the  secretary  of  the  President  and  an  officer  of  the  army. 

Q.  Have  you  that  note  ? 

A.  I  have  not.     It  may  he  in  my  desk  at  the  office. 
I  Q.  Did  you  produce  that  note  before  the  committee  of  the  House  of  Repre- 
seotii  lives  ? 

A.  I  read  from  it. 

Q.  Have  you  since  seen  that  note  as  copied  in  their  proceedings  1 

A.  I  have. 

Q.  Is  that  a  correct  copy  ? 

A.  That  is  a  correct  copy. 

Mr.  Manager  Butleb,  [to  the  counsel  for  the  respondent.)  Shall  I  use  it, 
gentlemen  ? 

Mr.  C  CRT  IS.  Certainly. 

Mr.  EvARTS.  Dse  ii,  subject  to  the  production  of  the  original. 
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Mr.  Manager  Butleh.  If  deeired.     I  euppoae  it  will  not  be  iasiated  on,  [hand- 
ing; a  printed  paperto  the  witnesB.]     Will  you  read  it? 

The  witucBB  read  aa  follows  ; 

Executive  Mansion,  Washington,  T).  C, 

Febraary  SS,  1868. 

General;  ThePreBidentdirecisme  to  saj  thathe  willbe  pleased  to  have  j-oa  call  on  Mm 
ae  early  ae  practicable. 

Very  respectfully  and  truly,  yours, 

■^  ■  WILLIAM  G.  MOORE, 

Umled  States  Arniy, 

Q.  How  early  did  you  call  ? 

A.  I  called  immediately. 

Q.  How  early  in  the  day  7 

A.  I  think  it  was  ahoiit  midday. 

Q.  Whom  did  you  find  with  the  President,  if  anybody  1 

A.  1  found  the  Pre?ident^one  when  I  first  went  in. 

Q.  Will  you  have  thekindnesa  to  state  as  nearly  as  yon  can  what  took  place 
there? 

A.  I  will  try  and  state  tbe  aubatance  of  it,  but  the  words  I  cafinot  undertake 
to  stale  exactly.  The  President  asked  me  if  I  recollected  a  converaation  he  had 
had  with  m?  when  I  first  took  command  of  the  department.  I  told  him  that  I 
recollected  the  fact  of  the  conversation  distinctly.  He  then  asked  me  what 
changes  had  been  made.  I  told  him  no  material  changea ;  but  sueh  as  had  been 
made  I  could  state  at  once.  I  went  on  to  atate  that  in  the  fall  six  companies  of 
the  twenty-ninth  infantry  bad  been  brought  to  thia  city  to  winter;  but,  aa  aa 
offaet  to  that,  four  companies  of  the  twelfth  infantry  had  been  detached  to 
South  Carolina,  on  the  lequeBt  of  the  commander  of  that  district;  that  two 
companies  of  artillery,  that  had  been  detached  by  my  predeeeaaor,  one  of  them 
for  the  purpose  of  aiding  iu  putting  down  the  Fenian  difficultiea,  had  been 
returned  to  tlie  command;  that  although  the  number  of  companies  had  been 
increaaed,  the  numerical  strength  of  the  command  was  very  much  the  aame, 
growing  out  of  an  order  reducing  the  artillery  and  infantry  companies  from  the 
maximum  of  the  war  establishment  to  the  minimuni  of  the  peace  establishment. 
The  President  said,  "I  do  not  refer  to  those  changes."  I  replied  that  if  he 
would  state  what  changes  he  referred  to,  or  who  made  the  report  of  the  changea,  ' , 
perhaps  I  could  he  more  explicit.  He  said,  "  I  refer  to  recent  changea,  within  ■ 
a  day  or  two,"  or  something  to  that  effect.  I  told  him  I  thought  I  could 
asBure  him  that  no  changes  had  been  made;  that,  under  a  recent  order  issued 
for  the  government  of  the  armies  of  the  United  States,  founded  upon  a  law  of 
'  Oongcess,  all  orders  had  to  be  transmitted  through  General  Grant  to  the  army, 
and,  in  like  manner,  all  orders  coming  from  General  Grant  to  any  of  his  subor- 
dinate officers  must  neceasarily  come,  if  in  my  department,  through  me ;  that  if, 
by  chance,  an  order  had  been  given  to  any  junior  officer  of  mine,  it  was  hia  duty 
at  once  to  report  the  fact.  The  President  asked  me,  "What  order  do  you  refer 
to?"  1  replied,  "To  Order  No,  17  of  the  series  of  1867."  He  said,  '_'I  would 
like  to  see  the  order,"  and  a  messenger  was  despatched  for  }t.  At  this  time  a 
gentleman  came  in  who  I  supposed  had  business  in  no  way  connected  with  the 
business  that  I  had  in  hand,  and  I  withdrew  to  the  farther  end  of  the  room, 
and  while  there  the  messenger  came  with  the  book  of  orders,  and  banded  it  to 
me.  As  soon  as  the  gentleman  had  withdrawn  I  returned  to  the  President,  with 
tiie  book  in  my  hand,  and  said  I  would  take  it  as  a  favor  if  he  would  permit 
me  to  call  his  attentinn  to  that  order;  that  it  bad  been  passed  in  an  appropria- 
tion bill,  and  I  thought  it  not  unlikely  had  escaped  his  attention.  He  look  the 
order  and  read  it,  and  observed,  "  This  is  not  in  conformity  to  the  Constitution  J 
of  the  United  States,  that  makes  me  Commander-in-chief,  or  with  the  terms  of  | 

Mr.  Howard.  Repeat  his  language,  if  yon  please. 
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.  The  Witness.  I  cannot  repeat  it  any  nearer  \han  I  am  now  doing. 

Mr.  OoNBLiNQ.  Repeat  your  last  answer  louder,  so  that  we  may  hear. 
■  Mr.  Johnson.  What  he  said. 

The  Witness.  What  who  said,  the  President  or  me  ? 

Mr.  Howard.  The  Preaident. 

The  Witness.  He  said,  "  This  is  not  in  conformity  with  the  Constitution  of 
the  United  States,  which  makes  me  Commander- in -chief,  ov  with  the  terms  ef 
your  commission,"  I  replied,  "  That  is  the  order  which  you  have  approved  and 
issued  to  the  army  for  our  government,"  or  something  to  that  effect.  I  canuot 
recollect  the  exact  words,  nor  do  I  intend  to  qnote  the  exact  words,  of  the  Presi- 
1  dent.  He  said,  ''Am  I  to  u,nderstand  that  the  President  of  the  United  States  can- 
I  not  give  an  order  except  through  the  General  of  the  army,"  or  "  General  Grant  V 
■  I  said,  in  reply,  that  that  was  my  impression ;  that  that  waa  the  opinion  that  the 
army  entertained,  and  I  thought  upon  that  subject  they  were  a  unit  I  also 
said,  "  I  think  it  is'  fair,  Mr,  President,  to  say  to  you  that  when  this  order  came 
J  out  there  waa  considerable  discussion  on  the  subject  as  to  what  were  the  obliga- 
/  tions  of  an  officer  under  that  order,  snd  some  eminent  lawyers  were  consulted — 
I  myself  consulted  one — and  the  opinion  waa  given  to  me  decidedly  and  une- 
Liivocafly  that  we  were  bound  by  the  order,  constitutional  or  not  constitutional." 
'he  Preaident  observed  that  the  object  of  the  law  waa  evident. 

Mr.  Manager  Butler.  Before  you  pass  froio  that,  did  you  state  to  him  who 
the  lawyera  were  that  had  been  consulted  1 

A.  res. 

Q.  What  did  you  state  on  that  subject] 

A.  Perhaps,  in  reference  to  that,  a  part  of  my  statement  was  not  altogether 
correct.     In  regard  to  myself,  I  consulted  Mr.  Robert  J,  Walker. 

Q.  State  what  you  said  to  him,  whether  coiTect  or  otherwise  ? 

A.  I  will  stale  it.  I  stated  that  I  had  consulted  Mr.  Robert  J.  Walker,  in 
reply  to  his  question  as  to  whom  it  was  I  had  consulted ;  and  I  understand  other 
officers  had  consulted  Mr.  Reverdy  Johnson., 

Q.  Did  you  say  to  him  what  opiuion  had  been  reported  from  those  consulta- 
tions ? 

A.  I  stated  before  that  the  lawyer  that  I  had  consulted  stated  to  me  that  we 
were  bound  by  it  undoubtodly ;  and  I  understood  from  some  officers,  who  I 
supposed  had  consulted  Mr.  Johnson,  that  he  was  of  the  same  opinion, 

Q.  What  did  the  President  reply  to  that  ? 

A,  The  President  said,  "  The  object  of  the  law  is  evident."  There  the  con- 
versation ended  by  my  thanking  him  for  the  courtesy  with  which  he  had  allowed 
me  to  eipress  my  own  opinion. 

Q.  Did  yon  then  withdraw? 

A.  I  then  withdrew. 

Q.  Did  you  see  Genei-al  Thomae  that  morningl 

A.  1  did  not,  that  I  recollect.     I  have  no  recollection  of  it. 

Q  (Handing  a  paper  to  the  witness.)  State  whether  that  is  an  official  copy 
of  the  order  to  which  you  referred  ] 

A.  No,  air.  It  is  only  a  part  of  the  order.  The  order  which  I  had  in  my 
hand,  and  which  I  have  in  my  office,  has  the  appropriation  bill  in  front  of  it. 
That  is,  perhaps,  another  form  issued  from  the  Adjutant  General's  office ;  but  it 
ia  the  substance  of  one  part  of  the  order. 

Q.  Is  it  BO  far  as  it  concerns  this  matter? 

A.  So  far  as  it  concerns  this  matter  it  is  the  same  order ;  but  it  is  not  the  same 
copy,  or,  more  properly,  the  same  edition.  There  are  two  editions  of  the  order, 
one  published  with  the  appropriation  bill,  and  this  is  a  section  of  the  appropria- 
tion bill,  and  probably  haa  been  published  aa  a  detached  section. 

Q.  Is  that  an  official  copy  ? 

A.  Tes,  sir ;  that  ia  en  official  copy. 
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Q.  Tliia,  I  observe,  is  headed  "  Order  No.  15."  I  obaetved  you  said  "No, 
17."     Do  you  refer  to  the  same  or  different  ordera  ) 

A.  I  refer  to  the  same  order,  aud  I  think  Order  No.  17.ia  the  one  contaiDing 
tbe  appropriation  bill,  tbe  one  I  referred  to,  and  the  one  I  had  in  my  hand,  ana, 
I  think,  the  one  that  is  on  iile  in  my  office.  That  made  the  confusion  in  the 
first  place,  I  may  have  said  Order  15  or  17,  but  Order  No.  17  embraces,  I 
think,  all  the  appropriation  hill,  atid  is  the  full  order. 

Q.  This  is  No.  15,  aud  covers  the  seeoud  and  third  sections  of  that  act? 

A.  The  aectiouB  are  the  same, 

Mr.  Manager  Butler,  (to  t!ie  cminsel  for  the  respondeat.)  I  propose  to  put 
this  paper  in  evidence,  if  you  do  not  object. 

Mr.  EvABTS.  Allow  ua  to  look  at  it, 

[The  paper  was  handed  to  the  counsel  and  examined.] 

Mr,  Stanbsry.  We  have  no  objection. 

Mr.  EvARTS.  We  will  treat  that  aa  equivalent  to  Order  No.  17,  unless  aome 
difference  should  appear. 

Mr.  Manager  Butler.  There  is  no  difference,  I  believe,  and  it  ia  tbe  same 
aa  ia  set  out  in  the  answer.     Do  you  desire  to  have  if  read  1 

Mr.  Johnson.  The  manager  will  read  it,  if  he  pleases. 

Mr,  Manager  Botler  read  aa  follows  : 

[General  Orders  No,  15.1 
War  Department,  Adji'tant  General's  Ofp!i:e, 

Washiiigloji,  March  12,  1863. 
The  followine;  eitracl  <if  an  act  of  Congress  is  pnMshiid  for  tbe  information  and  govetn- 
ment  of  all  concerned  : 

[Public— No.  85.] 

AN  ACT  making  appropriations  for  the  support  of  the  army  for  the  year  ending  June  30, 

18ti8|  aud  for  other  purposes. 

Sec.  3.  And  lie  ii  farther  enacted.  That  the  he»cl[[iiartRrs  of  tbe  General  of  tbe  army  of  (he 
United  States  shall  be  at  the  city  of  Washington,  and  all  orders  and  instructions  relating  to 
military  operations  iHsued  by  the  President  or  Secretary  of  War  shall  be  issued  through  the 
General  of  the  army,  and,  in  case  of  liis  inability,  through  Che  next  in  rank.  The  General  of 
the  army  shall  not  be  removed,  suspended,  or  relieved  from  command,  or  assigned  to  duty 
elsewhere  ^an  at  said  headquarters,  escept  at  hia  own  request,  without  the  previous  approval 
of  the  Senate ;  and  any  orders  or  inatructions  relating  to  military  operationa  issued  contrary 
to  the  requirements  of  this  section  shatt  be  null  and  void;  and  any  ofRcer  who  shall  issue 
ordeia  or  instructions  contrary  to  the  pioviaions  of  this  section  shall  be  deemed  guilty  of  a 
Diisdemeanor  in  office ;  and  any  officer  of  tbe  army  who  shall  transmit,  convey,  or  obuy  any 
orders  or  inatniclions  so  issaed  contrary  to  the  provisions  of  this  section,  knowing  that  suck 
orders  were  so  issued,  shall  be  iiable  to  imprisonment  fur  not  teas  than  two  nor  more  than 
twenty  years,  upon  conviction  thereof  in  any  court  of  competent  jurisdiction. 

Sec.  3.  And  lie  it  further  enacted,  Thai  section  three  of  the  joint  resolution  relative  to 
appointments  to  tha  Military  Academy,  approved  June  16,  1SC6,  be  and  tho  same  is  hereby 
repealed. 

Sec. 
navy  nad  of  the  Fieedmen's  Uureau  toprobibit  aj     ,  ,,    „ 

son  as  a  punishment  for  any  crime,  misdemeanor,  or  oifence,  by  any  pretended  civil  oi  mili- 
tary authority  in  any  State  lately  in  rebellion,  until  the  civil  government  of  such  State  shall 
have  been  restored,  and  shall  have  been  recognized  bj  the  Congress  of  the  Uuiteit  Stales. 

Src.  6.  And  be  it  furlhtr. unacted.  That  all  mititary  forces  now  organized  or  iu  service  in 
citlier  of  the"  States  ofVlrpnia,  North  Carolina,  South  Carolina,  Geoigia,  Florida,  Alabama, 
Louisiana,  Mississtiipi,  and  Texas,  bo  forthwith  disbanded,  aud  that  thi?  further  organization, 
arniingf,  or  calling  into  service  of  tbe  swd  militia  forces,  or  any  part  thereof,  is  hereby  pro- 
hibited, under  any  circumstances  whatever,  until  the  same  shall  be  ttUthoiiEad  by  Congress. 


Approved  March  2,  J86I, 

By  orJer  of  tbe  Secretary  of  Wai 


E,  D.  TOWNSEND, 

Asai!^tanl  Adjol'ia 

E,  D.  TOWNSEND, 
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.Q.  Tou  are  still  in  command  of  the  department,  as  I  understand  ? 

A.  Yes,  sir. 

Cross-examined  by  Mr.  Stanberv  : 

Q.  The  paper  which  you  had,  and  which  was  read  by  the  President  on  that 
day,  was  marked  "Orders  No.  17,"  was  itt 

A.  15  or  17. 

Q.  This  is  15;  is  the  other  17  ? 

A.  I  think  it  waa,  but  I  will  not  be  sure. 

Q.  In  that  paper  marked  No.  17  was  the  whole  appropriation  act  printed  and 
set  out,  and  was  it  io  other  respects  like  tliis  t 

A.  lu  other  respects  like  that.  There  is  one  thing  I  wiah  to  state.  The 
copy  oQ  file  in  my  office  contains  the  appropriation  bill,  and  I  may  have  eoii- 
fonnded  them.     It  is  cumbered  17, 

Q.  And  it  is  your  impression  that  the  paper  read  by  you  at  the  President's 
was  the  same  you  had  1 

A.  That  is  my  impression,  although  it  may  have  been  that  now  before  you. 

Q.  As  I  understand  you,  when  the  document  No.  17  was  sent  to  the  officers 
of  the  army,  there  was  a  discussion  among  them,  you  said  1 

A.  Yes. 

Q.  I  see  this  document  contains  no  construction  of  that  act,  but  simply  gives 
the  act  for  their  information  ;  is  that  so  1 

A.  Yes,  sir. 

Q.  Upon  reading  the  act,  then,  a  discussion  arose  among  the  officers  of  the 
army  ? 

A    Yes. 

Q.  As  to  its  meaning,  or  what  1 

A,  A  diecuseion  with  a  view  of  ascertaining  what  an  officer's  obligations  were 
under  that  act. 

Q.  You  had  received  no  instructions  from  the  War  Department  or  elsewhere 
except  what  are  contained  in  that  document  itself! 

A.  None  whatever. 

Q.  It  left  you,  then,  to  coustriie  the  act  1 

A.  Yes,  sir. 

Q.  Upon  that  you  say  that  to  settle  your  doubts  you  applied  to  an  eminent 
lawyer  ? 

A.  I  had  no  doubt  myself,  but  to  satisfy  the  doubts  of  others, 

Q.  You  applied  to  au  eminent  lawyer  '( 

A.  Yes,  sir. 

Q.  And  that  gentleman  whom  you  applied  to  was  Mr.  Robert  J  Walker? 

A.  Yes,  sir. 

Q.  Was  it  he  that  advised  you  that  you  were  bound  to  obey  only  oidiri 
coming  through  General  Grant,  whether  it  was  constitutional  or  unconstitutional 
to  send  orders  in  that  way  1 

A,  The  question  of  Constitution  was  not  raised;  it  was  only  a  question  of 
whether  we  were  bound  by  that  order. 

Q.  I  understood  you  to  say  that  the  answer  was  "  constitutional  or  not  con- 
stitutional," in  your  response  to  General  Butler  t 

A,  I  made  a  mistake,  then.  The  question  was  whether  we  were  bound  by 
it,  and  I  should  like  to  correct  it. 

Mr.  Manager  Butler.  You  may  do  so. 

Mr.  Stanbery.  Certainly.  (To  the  witness.)  You  said  iu  your  former  answer 
that  the  advice  was  that  yo«  were  bound  to  obey  ii  whether  it  was  constitu- 
tional or  not. 

A.  Until  it  was  decided.  We  had  no  right  to  judge  of  the  Constitution — the 
offic«rB  bad  not. 
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Q.  Until  i(  waB  decided — decided  by  whom  and  where? 
A.  By  tho  Hiipi'^me  Court;  and  oot  only  that,  after  the  decision  i 
niu8t3|U(|gjg^u|j;ated  t.o  aa  in  orders  as  null  and  void,  and  no  longer  i  _ 

"^     ftid  to  the  I'reaident  that  he  had  approved  something,  did  yoi 
|to  that  fkder  No.  17  which  coiitnined  the  whole  of  the  act  1 


Q.  ^TOwftlEyou  mean  to  say — that  he  had  approved  the  order,  or  had 
approved  the  acTT 

A.  As  far  as  we  are  concerned,  the  order  and  the  act  are  the  same  thing ;  and  \ 
if  you  will  ohserve,  it  ie  marked  "  approved."     TItat  means  by  the  Preaident.      ' 

Q.  What  ia  marked  ''  approved,"  the  order  or  the  act  ? 

A.  The  act  is  marked  "  approved."  The  order  contains  nothing  hut  the  act ; 
not  a  word  besides. 

Q,  Then  the  approval  that  you  referred  to  was  to  the  act  ? 

A.  I  consider  the  act  and  the  order  the  same. 

Q.  But  the  word  ''  approved"  yon  speak  of  was  to  the  act  ?  * 

A.  Of  course;  but  as  far  aa  we  are  concerned  in  the  army  the  act  and  the 
order  are  the  same  thing, 

Mr.  Manager  Wii.sn\.  Mr,  Preaident,  we  now  offer  a  duly  authenticated  copy 
of  General  Emory's  commiHsion : 

The  President  of  the  United  Stales,  to  alt  jcho  shall  sec  these  presents  greeting ; 

Know  ye,  tliat  I  do  hereby  confer  on  Williain  H.  Emory,  of  the  army  of  tbo  United  States, 
by  Hudwitli  theadvlccuud  consent  of  the  Sanate,  therankofmi^or  general  by  brevet  iu  said 
army,  to  rank  as  such  from  the  l:)th  day  of  March,  in  the  year  of  our  Lord  ISiS,  for  gallant 
and  roeritorious  services  at  the  battle  of  Cedar  Creek,  Virginia ;  and  I  do  strictly  charge  and 
reqaire  all  officers  attd  soldiers  to  obey  and  respect  bim  aucordmgly ;  and  he  is  to  observe  and 
follow  such  orders  and  directions  from  time  to  time  as  lie  shall  reueive  from  me  or  the  future 
Prosideat  of  the  United  States  of  America,  aud  other  ofEcers  set  over  him  according  to  law, 
and  the  rales  and  discipline  of  war.  This  coniniisBiou  to  continao  in  force  during  Ihe  plea- 
sure of  the  President  of  the  United  States  for  the  time  being, 

Given  under  my  hand  at  the  city  of  Washington,  this  17lh  day  of  July,  in  the  year  of  our 
Lord  1866,  aud  ot  the  nioety-Srst  year  of  tiie  indepeudeuce  of  the  United  H"  •*■- 


[Seal  of  the  War  Department,] 
liy  the  Presideat: 


AiSDHEW  JOHNSON. 


This  ia  duly  certified  from  the  department,  the  certificate  being 


Bo  it  known  that  E.  D.  Townseod,  who  has  signed  the  foregoing  certificate,  is  an  assist- 
ant adjutaot  general  of  the  army  of  the  United  States,  and  that  to  his  attestation  as  such 
full  faith  aud  credit  are  and  oaght  to  be  given. 

In  testimony  whereof  I,  E.  M.  Stanton,  Secretary  of  War,  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  Department  of  War  of  the  United  States  of  America  to  he  affixed  ou 
this  24tb  day  of  March,  1068. 

LSEAL,]  E.  M.  STANTON.  Secretary  of  ll'ar. 
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Ifi't  of  Wa'hingttn 

[Sppcial  Orders  No  43b  ] 

IlEADftVARTERS  AltMY  OF  THE  UNIT  f  ] 

Adjutant  Genkral'h  Office,  Ifashrngten 
[Eitract.] 
23.  Brevet  Major  General  W.  H.  Emory  will  forthwith  rplipve  $fstA  '%i?''  '5™'*"'' 
Caiibj,  in  coiniiiiuitl  of  tlie  department  of  Washingloo,  and  by  JirectninffJ--(JieI'resldenl  is 
8B»igQed  to  duty  according  to  hia  brevet  of  major  general  while  e\ticis^|pwficll  comuiiuid 
Hy  commaDd  of  Geueral  GraiiL 

E.  D.  T0WK8END, 

Asaislant  Adjutant  General, 
OlBcial : 

E.  D.  TOWNSEND, 
Asaialaut  Adjutant  General. 

We  HOW  offer  tlie  order  of  the  President,  under  which  General  Thomas 
resumed  his  duties  as  Adjutant  General  of  the  army  of  the  United  States  : 

Executive  Mansion,  Washington,  D.  C,  FcliruaTij  13,  186S. 
GeSEBAL;  I  desire  that  Brevet  Major  General  Lorenzo  Thomas  resume  his  duties  as 
Adjutant  General  of  the  army  of  the  United  States. 
EeBpectfully  yours , 

ANDREW  JOHNSON. 
General  U,  8.  GrasT, 

Commanding  Army  of  the  Fiiited  States    Washington,  D.  C 

It  is  the  original  order. 

I  now  offer  the  original  letter  of  General  Grant  requesting  the  President  to 

tint  in  writing  a  verbal  order  which  he  had  given  him  prior  to  the  date  of  this 
etter.     Both  the  letter  and  the  indorsement  by  the  President  are  otigiQal. 
Mr,  STAfJBERY,  Allow  us  to  look  at  it. 
Mr.  Manager  WlLSO.\.  Certainly. 
[The  letter  was  handed  to  counsel,  and  after  exa 
managers.  | 

Mr.  Manager  "Wilson.  I  will  read  it : 

HfiADHUARTeKS  Army  of 

Waskiagto 
Sir  :  I  have  Ihe  honor  very  respectfully  t«  rerinest  to  bave 


minatioH  rcturtied  to  the 


IE  Ukited  St.^tes, 

D.  C,  January  U,  1863. 
IB  the  order  wbich  the 


I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 


S.  GEANT,  Generat. 


Upon  which  letter  is  the  following  indoreement : 

Executive  SIansios, 
It'll shingliin,  D.  C,  Junuary  aiJ,  1868. 
Andrew  Johnson,  President  of  the  United  States. 

In  reply  to  request  of  Geueiat  Grant  of  the  34th  January,  1668,  the  President  does  so,  as 
follows :  ' 

Ah  requested  in  tbis  commnnicatioD,  General  Grant  is  instructed  iu  writing  not  to  obey 
any  order  from  the  War  Department  assumed  to  be  issued  by  the  direction  of  tbe  President, 
unless  such  order  is  knovti  by  the  General  cooimandiog  the  armies  of  the  United  Stales  to 
have  been  authorised  by  tbe  Executive. 

ANDREW  JOHNSON. 

Mr,  Cameron.  1  should  be  glad  to  have  that  read  hy  the  Clerk. 

The  Chief  Justicb.  The  Secretary  will  read  the  order. 

The  Secrelsry  read  the  letter  of  Gcaerjil  Grant  and  the  iDdorsement  last  read 
by  Mr.  ^Manager  Wilson. 
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Mr.  Manager  Wilson.  The  next  document  whicli  we  pi-oduco  ig  a  letter 
written  by  tlie  President  of  the  United  States  to  General  Grant  of  date  of  Feb- 
ruary 10,  1868.  It  is  the  original  letter,  and  I  scud  it  to  counsel  that  they  may 
examioe  it. 

[The  letter  was  handed  to  the  counsel  for  the  President,  and  examined  by 
them.] 

Mr.  Stanbeky.  Mr.  Chief  Justice,  it  appears  that  this  is  a  letter  purporting 
to  be  a  part  of  a  correspondence  between  General  Grant  and  the  President.  I 
ask  the  honorable  managers  whtther  it  is  their  intention  to  produce  the  entire 
correspondence  ? 

Mr.  Manai!;er  WiLSON.  It  is  not  our  intention  to  produce  anything  beyond 
this  letter  which  we  now  offer. 

Mr.  Stanbbry.  No  other  part  of  the  correspondence  but  this  letter? 

Mr.  Manager  WlLSO.\.  That  is  all  we  propose  now  to  offer. 

[The  letter  was  returned  to  the  managers.] 

Mr.  Stanbeby.  We  wish  the  honorable  managers  to  state  what  is  the  pur- 
pose of  introducing  this  letter  t  What  is  the  object  ?  What  is  the  relevancy  I 
What  does  it  relate  to  ? 

Mr.  Manager  Wilson.  I  may  state  tliat  the  special  object  we  have  in  view  in 
the  introduction  of  this  letter  is  to  sliow  the  President's  own  declaration  of  his 
intent  to  prevent  the  Secretary  of  War,  Mr.  Stanton,  resuming  the  duties  of 
the  office  of  Secretary  of  War,  notwithstanding  the  action  of  the  Senate  on 
his  case,  and  the  requirement  of  the  tenm-e-of-office  bill.     Do  you  desire  it  read  t 

Mr,  Stanbkry.  Certainly,  if  it  is  to  come  in. 

Mr.  Manager  Wilson.  I  ask  the  Secretary  to  read  it. 

The  Chikf  Justice.  The  Secretary  will  read  it. 

The  Secretary  read  the  letter,  as  follows  : 

.  ExECUTiVF.  Mansion,  February  10,  IdfiS. 

General  ;  The  extraordiuary  charaiter  of  jour  latter  of  the  3d  instant  would  seem  to 
pveclude  auy  reply  on  nij  part;  bat  the  manner  in  wliieli  pablitity  has  been  given  to  tlie 
eurrespondeuce  olnhicli  (hat  letter  forms  apart,  and  the  grave  queatiuna  which  are  involved, 
indui-e  tiio  to  lake  this  modeof  givSuff,  as  n  proper  sequel  to  the  cotnmnuicatiuuB  which  have 
paBBcd  between  ns,  the  atatemeiits  of  the  five  niBmbera  of  the  cabinet  who  were  present  on 
the  occasion  of  our  conversation  on  the  14th  ultimo.  Copies  of  the  letters  which  thej  have 
addressed  to  nie  upon  tiie  subject  are  accordingly  herewith  enclosed. 

You  $|ie^  ol  my  letter  of  ihe  3lat  nltiino  as  a  reiteration  of  the  "  many  and  gross  misre- 
presentations "  ciiiitaiued  in  certain  newspaper  articles,  and  reassert  the  correctness  of  the 
statements  uontained  in  your  communication  of  the  !i8th  ultimo;  adding— and  hero  1  (pve 
your  own  words — "anjtbinB  '"  yours  in  reply  to  it  W  the  contrary  notwitiietnndiiig," 

When  a  coutrovcrsy  upon  matters  of  fact  reaches  the  point  to  which  this  has  been  broncht, 
farther  assertion  or  denial  between  the  immediate  parties  should  cease,  eapocially  wliere,  upon 
eitlier  aide,  itloses  tliecliaraelerof  the  respectful  discussion  which  is  required  by  the  relations 
in  which  the  parlies  stand  to  each  other,  aud  degenerates  in  tone  and  temper.  In  such  a 
case,  if  there  is  nothing  to  rely  upon  but  the  opposing  statements,  conclusions  must  be  drawn 
trom  Uiose  statements  alone,  and  from  whatever  intrinsic  probabilities  they  afford  in  favor  of 
or  against  eitlier  of  tlie  parties.  Isbonid  not  shrink  from  this  test  in  this  controversy;  but, 
fortunately,  it  is  not  left  to  this  test  alone.  There  were  five  cabinet  officers  present  at  the 
conversation,  tlie  detail  of  which,  in  my  letter  of  the  'i8t\t  ultimo,  you  allow  yourself  to  say 
contains  "many  and  gross  misrepresentations."  These  gentlemen  heard  that  coiiveisalion 
and  have  read  my  statemcnL  They  apcLdt  for  themselves,  and  1  leave  the  proof  without  a 
word  of  comment. 

I  deem  it  proper,  before  concluding  this  communication,  to  notice  some  of  the  statements 
contained  in  your  letter. 

You  say  that  a  performance  of  the  promises  alleged  to  have  been  made  by  you  tu  fie  Pres- 
ident "  would  have  involved  a  resistance  to  law,  and  an  incousistency  with  the  whole  history 
of  my  connection  with  the  suspension  of  Mr.  Slanton."  You  then  state  that  you  had  fears 
the  President  would,  an  the  reoioval  of  Mr.  Stanton,  appoint  same  oue  in  his  place  wlio 
would  embarrass  the  army  in  carrying  out  the  reconstruction  acts,  and  add: 

"It  wss  to  prevent  such  an  appoiutmeut  that  I  accepted  tiie  office  of  Secretary  of  War  ad 
interim,  and  not  for  the  purposed  enabling  you  In  get  rid  of  Mr.  Stanton  by  my  withholding 
it  from  liim  in  opposition  to  law,  or,  not  doing  so  niysolf,  sorrendering  it  to  one  who  wouid, 
...  .1 ..  . J iptions  in  your  commuuitalion  plainly  indicate  was  .suiigLt." 
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First  of  all,  yon  here  admit  fhftt  from  the  very  begiomng  of  what  you  term  "the  whole 
liislorT  "  of  >oiir  connection  wilh  Mr,  Statitoii's  EvispenBion,  you  iutEnded  to  circumvent  the 
PreBiJeut,  It  was  to  carry  ont  thnt  inlKot  that  you  Bccepled  the  llnpoinlmeiit.  This  waa 
iu  your  miud  »t  the  time  of  tBut  acceptance.  It  was  not,  then,  in  obedicncH  to  the  order  of 
your  superior,  as  has  hereto'fore  been  suppueed,  that  jou  assumed  the  duties  of  the  office. 
Ton  knew  it  was  the  President's  purpOEe  to  prevent  M(.  Slanlon  from  resuming  the  office  of 
'  Secretary  of  War  j  and  yon  iuleniied  to  defeat  Uiat  purpose.  You  accepted  the  office,  not  in 
the  interest  of  the  Presidaiit,  hut  of  Mr.  Stanton.  If  this  purpose,  so  entertained  by  you, 
had  been  confined  U>  yonrself ;  if,  whan  aceopting  tlio  office,  you  had  done  so  with  a  nient^ 
reservation  lo  frustrate  the  President,  it  would  have  been  a  tjieit  deception.  Iu  the  ethics  of 
some  persons  such  a  course  is  ailowahle.  But  you  cannot  stand  even  npoo  that  qnejitionabla 
grotiud.  The  "  histoiy  "  of  your  counectiou  with  this  trausaclion,  as  written  by  yourself, 
places  yon  in  a  different  predkauient,  and  shows  that  you  not  only  concealed  your  design 
from  the  President,  but  induced  him  to  suppose  that  you  would  carry  oat  bis  purpose  to  keep 
Mr.  Stanton  out  of  office,  by  retaining  it  yourself  after  an  att<>mpled  restoration  by  the  Sen- 
ate. BO  as  to  require  Mr.  Staulon  to  eslabiiah  his  rijtht  hy  judicial  decision. 
I  now  ^ve  that  part  of  this  "history"  as  written  hy  yourself  in  your  letter  of  the  38th 

"  Some  time  after  I  assumed  the  duties  of  Secretary  of  War  ad  inteHm,  the  President 
asked  me  niy  views  as  to  the  course  IJr.  Stanton  wouid  have  to  pursue,  in  case  the  Senate 
ebuuld  not  concur  in  his  suspension,  to  obtain  possession  of  his  office.  M;^  reply  was,  in  sub- 
stance, Ihat  Mr.  Stanlou  would  have  to  ajfpeaito  the  courts  to  reinstate  him,  iUusliating  inj 
position  by  citing  the  ground  1  had  taken  in  the  case  of  the  Baltimore  police  conmilssloners." 
Now,  at  that  titne,  as  you  admit  in  your  letter  of  the  ad  instant,  yon  hold  the  ntGcetor  the 
very  object  of  defeating  an  appeal  to  the  courts.  In  that  letter  jou  say  that  in  accepting  the 
office,  one  motive  was  to  pi-event  the  President  from  appointing  some  olber  person  who  would 
retain  possession,  and  thus  ni^o  judicial  proceeding  necessary.  Tou  knew  the  Pnaident 
was  unwilling  to  trust  the  office  wilh  any  one  who  would  not,  hy  holding  it,  compel  Mr. 
"  Sianton  to  resort  to  the  courts.  You  perfectly  understood  that  in  this  interview,  "sometime 
after  you  accepted  tlie  office,  the  President,  not  content  with  yoat  silence,  desired  an  expres- 
sion of  your  views,  and  you  answered  him  that  Mr.  Stanton  "  would  have  to  appeal  to  the 
Gonrts."  „, 

If  the  President  hfiH  reposed  confidence  before  he  know  your  views,  and  that  conhdence 
had  been  violated,  it  might  have  been  said  he  made  a  mistake ;  but  a  violation  of  confidence 
reposed  after  that  conversation  was  no  mistake  of  his  nor  of  youin.  It  is  the  fact  only  that 
needs  he  staled,  that  at  the  dale  of  this  conversation  you  did  not  intend  to  hold  the  office 
with  the  purpose  of  forcing  Mr.  Stanton  into  court,  but  did  hold  it  then,  and  bad  accepted  it, 
to  prevent  that  course  from  hrang  carried  out.  In  other  words,  you  said  to  the  President ; 
"That  is  the  proper  course,"  and  jousMd  to  yqnrself;  "1  have  accepted  this  office  and  now 
hold  it  to  defeat  that  course."  Tne  excuse  yon  make  in  a  subsequent  paragiaph  of  that  let- 
ter of  the  Saib  ultimo,  that  afterwards  you  changed  your  views  as  to  what  would  be  a  proper 
course,  has  nothing  to  do  with  the  point  now  under  consideralion.  The  point  is,  thalhefore 
you  changed  your  views,  you  had  secretly  determined  to  do  the  very  thin^  which  at  last  you 
did— surrender  the  office  to  Mr.  Stanton.  You  may  havL-  changed  yonr  views  as  to  llie  law, 
but  you  certainly  did  not  change  your  views  as  to  the  course  you  had  marked  out  for  your- 
self from  the  beginning. 

I  wiil  only  notice  one  more  statement  in  your  letter  of  the  3d  instant — that  the  perform- 
ance of  the  promises,  which  it  is  alleged  were  made  by  you,  would  have  involved  j-ou  in  the 
resistance  of  law.  1  know  of  no  statute  that  would  have  been  violated  had  joo,  carrying 
lur  promises  in  good  fiuth,  tendered  your  resignation  when  you  concluded  not  lo  be 
a  party  in  any  legal  proceedings.  Yon  add ; 
-1  am  in  a  measure  confirmed  in  this  conclusion  by  your  recent  orders  directing  mo  to 
disobey  orders  from  the  Secretary  of  War,  my  superior  and  your  subordinate,  without  hav- 
ing countermanded  his  authority  to  issue  the  orders  I  am  to  disoljey." 

On  the  •24th  ultimo  you  addressed  a  note  to  the  President,  requesting  in  writing  an  order 
given  to  you  verbally  five  days  before  to  disregard  orders  from  Mr.  Stanton  as  Secretary  or 
.  War,  until  you  "knew  from  the  President  himself  that  they  were  his  orders." 

On  tlieSyth,  in  compliance  with  your  request,  I  did  give  you  instructions  in  writing  "not 
to  obey  any  order  from  tiie  War  Department,  assumed  to  bii  issued  hy  direction  of  the  Presi- 
dent, unlpss  such  order  is  known  by  the  General  commanding  the  armies  of  the  United 
States  to  hav<i  been  authorized  by  the  Executive." 

There  are  some  orders  which  a  Secretary  of  War  may  issue  without  the  authority  of  the 
President  ■,  there  are  others  which  he  issues  simply  as  the  agent  of  the  President,  and  which 
purport  to  be  "by  direction"  of  the  President.  I'cr  such  orders  the  President  is  responsible, 
and  he  should  therefore  know  and  understand  what  they  are  belbre giving  sucli  "direction." 
Mr.  Stanton  states,  in  his  lettor  of  the  4tb  inslant,  which  accompanies  the  published  corre- 
apondence,  that  he  "has  had  no  correspondence  with  the  President  since  the  laih  of  August 
last ;"  and  he  further  says  that  since  he  resumed  the  duties  of  the  office  he  has  continued  to 
dischai^e  them  "without  any  perstnal  or  written  communication  with  the  President;"  and 
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he  adds,  "do  orders  hare  been  issued  from  this  dBpartment  in  the  name  of  tlie  Pieaidunt 
with  my  kuowledse,  and  I  hBvP  reeeived  uo  orders  from  him." 

It  tlius  seems  that  Mr.  SlantOQ  iiow  discharges  the  duties  of  t!io  War  Deparlment  without 
any  reference  to  the  President,  and  without  nsing  his  name. 

My  order  to  yon  had  only  reference  to  ordera  "assamed  to  be  issued  by  the  direction  oE 
the  President.''  It  would  appear  from  Mr,  Stanton's  letter  that  you  have  received  no  such 
orders  from  him.  However,  in  yonr  note  to  the  Prv^sident  of  the  :Mlth  ultimo,  in  which  you 
aeltnowledge  the  receipt  of  the  written  order  of  tho  "Jflth,  you  say  that  you  have  been 
informed  by  Mr.  Stanton  that  ho  hua  uot  received  any  order  Lmitinff  his  authority  to  issue 
orders  to  the  armv,  nccoiding  to  the  piactice  of  the  dKpftrtment,  and  state  that  "  while  tbis 
authority  to  the  War  Depavtuient  is  not  countermanded,  it  will  bo  salisfiictovy  evidence  to 
me  that  any  orders  issued  from  the  War  Department  by  direction  of  the  President  are  author- 
ined  by  the  Executive." 

The  President  issaes  an  order  to  yon  lo  obey  no  order  from  the  War  Department,  pnrport- 
ing  to  be  ramie  "by  the  direction  of  the  President,"  until  you  have  referred  it  to  him  for  his 
approval.  You  reply  that  you  have  received  the  President's  order  and  will  not  obey  it;  but 
will  obey  an  order  purporting  to  be  given  by  his  directidn,  if  it  come)  from  Ike  IPar  Depart-  ' 
ment.  You  will  not  obey  the  direct  order  of  the  President,  bat  will  obey  his  indirect  order. 
If.  as  yon  say,  there  basbeen  a  practice  in  the  War  Department  to  issue  orders  in  the  name 
of  the  President  without  his  direction,  does  not  the  precise  order  you  have  requested  and 
have  received  chan^  the  practico  as  to  the  General  of  the  array  1  Conld  not  tliin  President 
countermand  any  such  order  issued  to  you  from  the  War  Department!  If  yon  should 
receive  an  order  froui  tliat  department,  issued  in  the  name  of  the  President,  to  do  a  special 
act,  and  an  order  directly  from  tbe  President  himself  not  to  do  the  act,  is  there  a  duubt 
which  you  are  to  obey  I  You  answer  the  qnestioo  when  you  say  to  the  President,  in  your 
letter  of  the  3d  instant,  the  Secretary  of  War  '■  is  ray  superior  and  your  subordinate,"  and 
yet  yon  refuse  obedience  to  the  superior  out  of  deference  to  the  snbordinate. 

Withont  further  comment  upon  the  insubordinal*  altitude  which  you  have  assumed,  I  am 

at  a  loss  to  know  how  you  can  relieve  yourself  from  obedience  to  the  orders  of  the  President^ 

wbo  is  made  by  the  Constitution  the  Commander-in-chief  of  the  army  imd  navy,  and  is 

therefore  the  official  superior  as  well  of  tbe  General  of  the  army  as  of  the  Socrelary  of  War. 

Kespeel  fully  yours, 

ANDREW  JOHNSON. 

General  U.  S.  Grant, 

Caiamanditig  Annies  of  the  UniledSlutcs,   iVashingtvji,   D.  C. 

E Several  senators  had  gone  out  during  the  reading  of  the  letter,] 
Ir,  Manager  Wtlson.     We  now 

The  Chief  Justice.  Before  tbe  honorable  manager  procoeds,  he  will  wait 
until  the  aeats  of  the  senators  are  filled.  The  Sergeant -at-avms  will  inform 
Bfnati^rs  that  their  presence  13  wanted. 

Several  senators  having  returned  to  tbe  ebamher. 

The  Chiek  Justice.  Tbe  honorable  manager  may  proceed. 

Mr.  Stanbery.  I  ayk  the  honorable  manager  if  he  is  done  reading  all  that 
heiongs  to  that  letter.  In  that  lett«r  certain  documents  ate  referred  to  as 
explauatoiy  of  it.     Do  you  propose  to  read  those  papers  1 

Jlr.  Manager  Wilson.  All  baa  been  read  which  we  propose  to  offer." 

Mr.  8ta\beby.  You  do  not,  therefore,  propose  to  offer  the  papers,  copies  oJ 
which  accompany  that  letter  and  which  are  referred  to  in  it  f 

Mr.  Manager  Wilson.  I  have  stated  to  tbe  counsel  that  we  offered  a  letter 
of  the  President  of  the  United  States.  It  has  been  read.  We  proposed  to 
offw  the  letter;   we  liave  offered  it;  and  it  is  ia  evidence. 

Mr.  Stanbbry,  You  do  not  now  propose  to  offer 

Mr,  Manager  Wilson.  The  entire  letter  has  been  read. 

Mr.  Stanbery.  We  do  not  understand  that.  We  ask  that  the  documentd 
referred  to  be  read  with  that  letter.  They  accompany  it,  and  are  referred  to  in 
it  and  explain  it. 

Mr.  Manager  Wilson,  We  offer  nothing,  air,  but  the  letter, 

Mr.  Stanbehv.  Then  we  object  to  it. 

Mr.  Manager  Wilson.  If  the  eouuacl  have  anything  to  offer  when  they  come 
to  present  their  case  we  will  then  consider  it. 

Mr.  Stanbery.  We  aak  it  as  a  part  of  the  letter.  Suppose  there  were  a 
postscript  there,  would,  you  not  read  it  t 
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Hr.  ManHger  WiT,.so\.     There  is  no  postscnpt.     That  settles  it. 

Mr.  Sta.^berv.  Dut  there  ia  matter  nddud  to  it. 

Mr.  Manager  Wilson.  There  is  no  matter  added  to  it.  The  letter  ia  there 
as  writlep  by  the  President. 

Mr.  Staivberv.  Mr,  Chief  Justice,  we  will  take  a  ruling  upon  that  point. 
On  tho  first  page  of  the  letter  the  matter  is  referred  to,  which  I  will  read  ; 

General  :  Tbe  extraordinmy  uharacter  of  your  letter  of  tbeSd  instant  waDt<l  Keem  to  pre- 
clude any  reply  on  my  part ;  but  tbe  maunei  iu  which  publicity  has  been  eiveu  tu  Itie  coire- 
spondeuce  of  wliioh  that  letter  fonns  ii  part,  and  the  grave  questions  which  are  involved, 
iuduce  me  to  take  this  mode  of  givjii;;,  ns  a  pi'oper  sequel  to  the  cotntnunUations  which  have 
paased  between  us,  the  slalemeuts  of  the  five  ntetnhers  of  tho  cdbinet,  who  were  present  on 
ibe  occasion  of  our  coDversation  on  the  14th  ultimn.  Copies  of  the  letters  which  tliej  have 
addressed  to  me  upon  Ibis  subject  ore  accordingly  herewith  enclosed. 

Again,  he  says  : 

There  were  five  cab! Del  officers  prescut  at  the  coDversalioci,  the  detail  of  which,  in  my  letter 
of  the  QHth  ultimo,  you  allow  yourself  to  say,  coiitains  "  many  and  gross  misrepresenta- 
tions "  These  gentlemen  heard  that  conversation,  and  have  read  my  atateiiicnt.  They  speak 
for  themselves,  and  I  leave  the  proof  without  a  word  of  comment. 

That  is  an  answer  to  the  statement  referred  to,  and  made  a  part  of  the  letter. 

Mc<  Manager  Wilson.  I  suppose  the  counsel  does  not  claim  that  this  ia  not 
she  letter  complete.  We  propose  to  offer  nothing  heyond  that,  and  this  letter 
it  in  evidence. 

Mr,  Stanberv.  We  wish  to  make  ihc  point,  Mr.  Chief  Justice,  that  the  gen- 
tlemen are  now  bound  to  produce  ihoae  communications  as  a  part  o£that  letter. 
'  The  Chibf  JtSTiCE.  Do  the  counsel  object  to  the  introduction  of  the  letter 
without  the  accompanying  papers  ? 

Mr.  Stanbkry.  Certainly. 

Mr.  Manager  Wilson.  I  submit,  Mr.  President,  that  the  objection  comes  too 
late,  even  if  it  would  have  been  ot  force  if  made  at  the  proper  time.  The  letter 
has  been  sabraitted  and  read,  and  ia  in  evidence  now. 

Mr.  Stanbbbv.  We  assnmed  that  you  were  going  to  read  the  whole  of  it. 

Mr.  Manager  Wilson.  The  whole  i.f  the  letter  has  been  rend. 

The  Chief  Justice.  The  Chief  Justice  is  of  opinion  that  the  objection  may 
now  be  taken.  (To  the  counsel  for  respondent.)  Do  you  object  to  the  intro- 
duction of  the  letter  without  the  accompanying  papers  t 

Mr.  Stanbery.  We  do,  sir. 

Mr.  EvARTS.  Our  point  is  that  these  enclosures  form  a  part  of  the  communi- 
cal ion  made  by , tho  President  to  General  Grant;  and  we  assumed  that  they 
would  be  read  as  a  part  of  it  when  the  letter  was  offered, 

Mr.  Manager  Bi,\aHAM.  We  desire  to  state,  Mr.  President,  that  we  claim  that 
we  are  under  no  obligation  by  any  rule  of  evidence  whatever,  in  iutiodueing  a 
written  statement  of  the  accused,  to  give  in  evidence  the  stateineiils  of  third 
persons  referred  to  generally  by  him  in  that  written  statement,  Jn  the  first 
place,  their  statements,  we  say,  would  not  be  evidence  against  the  President  at 
all.  They  would  be  hearsay.  They  would  not  be  the  best  evidence  of  what 
the  parties  afiirmed.  The  matter  contained  in  the  letter  of  the  President  shows 
that  the  papers,  without  producing  them  here,  have  relation  to  a  question  of  fact 
between  himself  and  General  Grant,  which  question  of  fact,  an  far  as  the  Pre- 
sident is  concerned,  ia  affirmed  in  his  letter  by  himself  and  for  himself,  and 
concludes  him  ;  and  we  insist  that  if  forty  members  of  hia  cabinet  were  to  write 
otherwise  it  could  not  affect  this  question.  It  concludes  him  ;  it  is  his  own 
declaration  ;  and  the  matter  of  dispute  between  himself  and  General  Grant,  al- 
though it  is  referred  to  iu  thia  letter,  is  no  part  of  the  matter  upon  which  we  rely 
in  this  accusation  against  the  President. 

Mr.  Stanbery  and  Mr.  Curtis.  Wo  rely  upon  it. 

Mr.  Manager  Bingham.  Of  course  the  gentlemen  rely  on  it ;  but  they  aek  us 
to  introduce  matter  which  we  say  by  vo  rule  of  evidence  ia  admissible  at  all, 
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and  for  the  reason  which  I  have  atated  already ;  it  is  not  the  highest  evidence 
of  tlie  fact.  If  we  are  to  have  the  testimony  of  the  members  of  his  cabinet 
about  a  matter  of  fact,  and,  as  I  said  before,  this  letter  diaciosea  that  it  ia  a 
matter  of  fact,  I  claim  that  the  highest  evidence,  so  far  as  they  are  concerned, 
is  not  their  unsworn  letter,  but  is  their  sworn  testimony;  and  that  by  nn  rule  of 
evidence  are  the  letters  admissible.  I  adroit  that  if  the  letters,  according  to  the 
statement  here,  showed  a  statement  adopted  by  the  President  himself  in  regard 
to  the  matter  with  which  we  charge  him,  it  would  be  a  somewhat  different  ques- 
tion, although  it  would  not  take  it  theu  entirely  out  of  the  rule  of  evidence;  but 
anybody  can  see  by  this  reference  that  it  is  not  the  point  at  all.  I  venture  to 
say  that  in  these  letters,  when  the  gentlemen  come  to  offer  them  in  evidence 
here  and  we  come  to  consider  them,  there  is  not  a  single  stat«ment  of  any  cab- 
inet officer  whatever  that  will  in  any  manner  qualify  the  confession  of  the  Presi- 
dent written  upon  the  paper  now  read  that  his  purpose  was  to  prevent  the 
execution  of  the  ten ure-of ■office  act  and  prevent  the  Secretary  of  War,  after 
being  confirmed  by  the  Senate,  and  his  auspenaion  heitig  non-concurred  in,  from 
entering  upon  forthwith  and  resuming,  as  ihat  law  requires,  the  duties  of  hia 
office.  That  is  the  point  of  this  matlcr  We  introduce  it  for  the  purpose  of 
showing  the  Pi-esident's  confession  of  bis  intent,  and  we  say  that  in  every  point 
of  light  we  can  view  it,  for  the  reasons  I  have  already  stated,  the  letters  referred 
to  of  .the  cabinet  ministers  are  foreign  to  the  case,  and  we  are  under  no  obliga- 
tion to  introduce  them,  and  in  our  judgment  have  no  right  to  introduce  them  at 
all,  being  wholly  irrelevant. 

Mr.  EvARTS.  Mr.  President 

The  Chief  Justice.  Before  you  proceed  the  counsel  for  the  President  will 
please  to  state  th(;ir  objection  in  writing. 

The  objection  was  reduced  to  writing  and  sent  to  thi^  desk. 
The  Chief  Justicb,  The  Secretary  will  read  the  objection  made  by  the 
counsel  for  the  President. 

The  Secretary  read  as  follows : 

Tiie  coimsel  far  tbo  Presidtint  oliject  that  the  Utter  is  not  in  evidence  iti  the  cnsc  iinle.ss  tlie 
honorable  managers  shall  also  read  the  Gnclosnres  therein  referred  to  and  by  tbo  letter  made 
part  of  the  same. 

Mr.  Stambhry.  Mr,  Chief  .Justice,  is  the  question  now  before  your  honor  or 
before  the  court  T 
The  Chief  Justice.  Before  the  body. 
Mr.  Sta.nbery.  Before  the  body? 
The  Chief  Justice.  Before  the  court. 

Mr.  Stanbkry.  The  managers  read  a  letter  from  the  President  to  use  against 
him  certain  statements  that  are  made  in  it,  and  perhaps  the  whole.  We  do  not  . 
know  the  object.  They  say  the  object  is  to  prove  a  certain  intent,  with  regard 
to  the  exclusion  of  Mr.  Stanton  from  office.  In  the  letter  the  President  refers 
to  certain  documents  which  are  enclosed  in  it  as  throwing  light  upon  the  ques- 
tion, and  explaining  his  own  views.  Now,  I  put  it  to  the  honorable  senators  : 
suppose  he  had  copied  these  letters  in  the  body  of  his  letter,  and  had  said,  just 
as  he  says  here,  ''  I  refer  you  to  these ;  these  are  part  of  my  communication," 
could  any  one  doubt  that  these  copies,  although  they  come  from  other  persons, 
would  be  admissible  I  He  makes  tbein  hia  own.  He  chooses  to  use  them  as 
explanatory  of  his  letter.  He  is  not  willing  to  let  that  letter  go  alone  ;  he  sends 
along  with  it  certain  explanatory  matter.  Now,  you  must  admit,  if  he  had 
taken  the  trouble  to  copy  thiim  himself  in  the  body  of  his  letter,  they  must  bo 
read.  Suppose  he  attaches  them,  makes  them  a  part,  calls  thero  "exhibits," 
afSxes  them,  attaches  them  to  the  letter  itself  by  tape  or  seal  or  otherwise,  must 
they  not  be  read  as  part  of  the  communication,  as  the  very  matter  which  he  has 
introduced  as  explanatory,  without  which  he  is  not  willing  to  send  that  letter? 
Undoubtedly.     Does  the  form  of  the  thing  alter  it  7     Is  he  not  careful  to  send 
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the  documents,  not,  in  a  separate  package,  not  in  anotlier  communication,  but 
enclosed  in  tlie  letter  itself,  so  that  wlien  the  letter  ia  read  the  documents  must 
bi.'  read  1  It  seems  to  me  tbere  cannot  be  a  question  hut  that  they  must  rend. 
tUe  whole,  and  n^t  merely  the  letter,  for  it  was  the  whole  that  the  President 
sent  to  be  read  to  give  his  views,  and  not  merely  the  letter  unconnected  with 
these  documents . 

Mr.  Manager  Wilso\.  Mr.  President,  the  managers  do  not  care  to  protract 
this  discussion.  We  have  received  from  the  files  of  the  proper  department  a 
letter  complete  in  itself — a  letter  written  by  the  President,  and  signed  by  the 
President— »-in  which,  it  is  true,  he  refers  to  certain  statements  made  oy  mCTnbera 
of  the  cabinet  touching  a  question  of  veracity  [lending  between  the  President 
and  General  Grant.  Now,  we  insist  that  that  question  has  nothing  to  do  with 
this  case.  Everything  contained  in  tlie  letter  which  can  by  any  possibility  he 
considered  as  relevant  to  the  case  is  tendered  by  offering  the  letter  itself,  and 
the.  statement  of  the  President  referring  to  the  alleged  enclosnrcs  shows  that 
those  enclosures  relate  exclusively  to  that  qnestiou  of  veracity  pending  between 
himself  and  the  General,  and  are  in  nowise  connected  with  the  ii^sue  pending 
between  tlie  President  and  the  representatives  of  the  people  ia  this  case.  We 
are  willing  to  submit  this  point  without  further  discussion. 

The  Chebf  Justice,  Does  the  honorable  manager  consider  himself  entitled 
to  read  an  extract  from  the  letter  containing  so  much  of  it  as  would  bear  upon 
his  immediate  object  without  reading  the  whole  letter? 

Mr.  Manager  Wilson.  We  read  all  there  ia  of  the  letter. 

The  Chikp  Justice.  That  is  not  the  question.  Would  the  honorable  man- 
ager consider  himself  entitled  to  read  so  much  of  the  letter  as  bore  upon  Lis 
immediate  object  without  reading  the  whole? 

Mr.  Manager  Wilson.  I  will  state,  in  reply  to  the  question  propounded  l)y 
the  president,  that  we.  of  course,  expect  to  use  the  letter  for  any  proper  pur- 
pose connected  with  the  issues  of  the  case. 

The  Chief  JfSTTcB,  The  Chief  Justice  will  submit  the  objection  to  the  ton- 
Bideration  of  the  Senate.     The  Secretary  will  read  the  objection. 

The  Secretary  read  as  follows  : 

The  connsel  for  tlie  President  object  tliat  tlie  letter  is  not  evidence  in  tlie  case  unless  the 
honoriibia  OJanagers  sijall  alsu  read  ilie  enclosures  tLerem  refwreJ  to  and  by  the  letter  uiado 
part  of  tbe  same. 

Mr.  OoNKLiNG.  Mr.  President,  may  I  ask  a  qnestion  1  I  call  for  the  read- 
ing of  the  words  in  the  letter  relied  upon  now  for  this  purpose.  I  send  my 
question  to  the  Chair  in  writing. 

The  Chief  Jt  stick.  The  Secretaiy  will  read  the  question  proposed  by  the 
Beiiator  from  New  York. 

The  Secretary  read  as  follows  r 

TLe  couiisel  for  the  respondent  will  pkase  read  the  words  in  the  letter  relied  upon  toutli- 
ing  enclosures. 

Mr.  Stanbkey  read  as  follows  : 

General;  The  extraordinary  cliaraoler  of  jour  letler  of  tie  3d  instant  would  seem  to 
preclude  any  reply  on  my  part  i  but  the  manner  in  whicb  publicity  baa  been  given  to  ibe 
correspondence  of  whitli  tbat  Jester  forms  a  part,  and  the  grsve  questions  wliicli  are  involved, 
induce  me  to  take  tliia  mo<lo  of  giving,  as  a  proper  sequel  to  tbe  cumnmniciitions  wliiob 
have  paaaed  between  ua,  the  Btatements  of  the  five  meaibers  of  the  cabinet  who  were  pres- 
ent on  the  occasion  of  onr  conversation  on  tbe  14th  ultimo.  Copies  of  tbe  letters  wbich 
tbey  have  addressed  to  me  upon  tbe  subject  are  accordingly  berewith  enclosei!. 

The  Chief  Justice.  Senators,  yoii  who  are  of  opinion  that  the  objection  of 

the  counsel  for  the  President  he  sustained  will  say  "ay" 

Mr.  Co^JNEss.  I  call  for  the  yeas  and  nays. 

I'he  yeas  and  nays  were  ordered. 

The  Chief  Justh;b.  Senators,  you  who  are  of  opinion  that  the  objection  of 
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the  counpel  for  the  President  be  sustained  will  answer  "yea,"  as  your  names 
are  called  ;  thoi^e  of  the  contrary  opinion  will  answer  "nay." 

Mr.  Drake.  I  ask  for  information,  whether,  if  this  objection  is  sustained,  it 
has  the  effect  of  ruling  out  the  letter  aa  evidence  altogether] 

The  Chief  Justice.  It  has. 

Mr.  Anthonv.  Mr.  President,  I  would  desire,  if  it  is  proper,  that  the  ques- 
tion should  be  put  in  a  different  form  ;  that  it  should  be  an  ailirmative  vote. 

The  Chief  Justice.  This  is  an  affirmative  form. 

Mr.  Connkps.  I  wish  the  Chair  would  state  the  question. 

The  Chief  Justice,  Senators,  you  who  are  of  opinion  th.it  the  objection 
of  tho  couusel  for  the  President  be  sustained  will,  as  your  names  are  called, - 
answer  "yea;"  those  of  the  co  n  I  rary  opinion,  "nay."  If  the  yeas  carry  it  the 
efFqpt  will  be  to  exclude  the  evidence.  If  the  nays  can-y  it  the  effect  will  be  to 
admit  it. 

Mr.  EVARTS.  To  exclude  it.  unless  the  enclosures  are  also  «^ered,  if  our 
objection  prevail. 

Mr.  Anthony.  Mr.  President,  perhaps  I  am  rather  dull,  but  I  do  not  pre- 
cisely uuderatand  the  effect  of  the  decision  of  this  question,  A  negative  vote 
admits  the  evidence,  I  understand. 

The  Chikf  Justice.  It  does. 

Mr.  Anthony.  And  an  affirmative  vote  excludes  it. 

The  Chief  Justice.  Unless  the  enclosures  are  produced  and  read. 

Mr.  Henukrsoiv.  Mr,  President,  listening  to  the  question  asked  by  the  sen- 
ator from  Ilhode  Island,  I  presume  he  desires  to  know  whether  the  letter  with 
the  enclosuies  can  afterward  be  read  as  evidence,  even  if  the  objection  be  sus- 
tained. 

The  Chief  Justice.  Undoubtedly  it  excludes  the  evidence  only  in  the  case 
that  the  Piicloaurcs  be  not  read. 

Mr.  :Hendeii&o\.  So  I  understand. 

The  Chief  Justice,  (to  the  Secretary.)     Call  the  lolh 

The  Secretary  called  the  roll  down  to  the  name  of  Mr.  Cameron. 

Mr,  Johnson.  Mr.  Chief  Justice,  I  do  not  think  the  question  is  understood. 

The  Chief  Justich.  The  roll  is  behig  called, 

Mr.  Johnson.  The  qoestion  is  not  understood,  evidently. 

The  Chief  Justice,  (to  the  Secretary.)  Proceed  with  the  call.  Tde  call 
of  the  roll  cannot  bo  interrupted. 

The  Secretary  concluded  the  calling  of  tlie  roll,  and  the  result  was — yeas  20, 
nays  29-.  as  follows  : 

Yeas— Messrs.  BnjartI,  Conkling,  Davis,  Dixon,  Dooiittle,  Fowler,  Grimes,  HenderBon, 
Hendricks,  JoliniMtn,  MeCreery,  Morrill  of  Veraiont,  Norton,  Patterson  of  Tennessee,  Boss,  ■ 
Spragne,  Tnimbull,  Van  Winkle,  Vickers,  and  Willey— 20. 

Navs — Messrs.  Anlliouy,  Buvbatew,  Cameron,  Oattell,  Chandler,  Cole,  Conness,  Corbelt, 
Cragln,  Drake.  Edmunda,  Ferry,  FBssenden,  l''rolin(fhu)'san,  Howard,  Howe,  Morgan.  Mor- 
rill of  Maine,  Nye,  Patierson  of  New  Hampshire,  Poineroy,  Ramsey,  Sherman,  Stewart, 
Snmner,  Tliayer,  Tipton,  Williams,  and  Wilson— iO. 

Not  voting — Messrs.  Harlan,  Morion,  Saulebury,  Wade,  and  YttteH— 5. 

The  Chief  Justice.  On  this  question  the  yeas  are  20  and  the  nays  29.  So 
the  objection  is  not  sustained. 

Mr.  Manager  Wilson.  I  now  offer  the  letter  in  evidence,  it  having  already 
been  read,  i  now  offer  a  copy  of  the  letter  of  appointment  of  the  President 
appointing  Loi-enzo  Thomafi  Secretary  of  War  ad  interim,  as  certified  to  by 
General  Thomas.     I  will,  however,  in  the  first  place,  submit  it  to  the  couns^'I 


for  examination,  [submitting  the  paper  to  the  counsel  for  the  respondent.]  I 
call  the  attention  of  counsel  to  one  thing  in  connecbion  with  that  letter,  and  thiit 
is,  we  offer  it  for  the  purpose  of  showing  that  General  Thomas  attempted  to  .ict 
as  Secretary  of  War  ad  interim,  and  that  his  signature  as  such  is  attached  to 
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that  copy.     If  we  are  not  called  upon  to  prove  his  aignature,  of  courae  we  shall 
not  introduce  any  testimony  for  that  purpose. 

Mr.  Curtis.  Stop  one  momeijt,  if  you  please.     Let  ua  look  at  this  paper 
farther. 

(The  counsel  for  the  respondent  having  examined  the  paper,  retomed  it  to  the 
managers.] 

Mr.  Stanbeby.  We  see  that  this  is  the  copy  Mr.  Stanton  requested.     Read 
the  indorsement,  if  you  please.  ' 

Mr.  Managi;r  Wilson.  Have  you  any  objection  to  its  being  read  ? 

Mr.  Hta\bkhy.  No;  we  want  it  read. 
.     Mr.  Manager  WiLSON.  It  ia  as  follows  : 

ExecDTive  Manhiov, 

Washington,  D.  C,  February  2],  1868. 
Sfr;  Hi)n.  Edwin  M.  Stanton  baviog  been  tliis  dny  leiiioved  fioni  office  as  Secretar^for 
the  Depaitment  of  War,  you  are  bereby  authoiizpd  Bud  empowered  to  act  as  Secretary  of 
War  ad  inlerm,  and  will  immediately  enter  upon  tbe  ijiacharge  ol'  the  duties  perttuuiog;  to 
that  office. 

Mr.  Stanton  haa  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  aad 
other  public  property  now  in  his  cnstoily  and  charge. 
Kcspectfully  yours, 

ANDREW  JOHNSON. 
Brevet  JlBJor  General  Lorenzo  Thomas, 

AdjuUrtt  Centra;  UmUd  Slates  Army,  Il'asliingloti,  D.  C. 
Official  copy: 
Eespeetfully  furnished  to  Hon,  Edwin  M.  Stantoa. 

L.  THOMAS, 
Secrclar^  of  War  <id  iattnm. 

Mr.  Curtis,  We  want  the  indorsement  read. 

Mr.  Manager  WiLSOK.  The  indo\aement  ia,  "  Received  2.10  p.  m.,  February 
SI,  1868;  present  General  Grant." 

Mr.  EvARTS.  That  indorsement  is  whose  T 
Mr.  Stanbery.  It  is  in  the  handwriting  of  Mr.  Stanton. 
Mr.  Manager  Wilsom.  I  do  not  know. 
Mr.  STA.\BKav.  Is  that  fact  admitted  ? 

Mr.  Manager  Butleb.  It  is  in  the  handwriting  of  Mr.  Stanton. 
Mr.  Manager  Wilson,  We  next  offer  copies  of  the  order  removing  Mr.  Stan- 
ton- and  the  letter  of  authority  appointing  General  Thomas,  with  certain  indorae- 
metita  thereon,  forwarded  by  the  President  to  the  Secretary  of  the  Tceasniy  for 
.  his  information.  [The  document  was  handed  to  the  counsel  for  the  respondent, 
and  afterward  returned  by  them  to  the  managers.]  Have  the  couuae!  for  the 
respondent  any  objection  to  the  introduction  of  that  document?  If  uot,  I  ask 
that  it  may  be  read  by  the  Sewetary. 

The  CiiifiF  JusTiCK.  The  Secretary  will  read  the  paper. 
The  chief  clerk  read  as  follows  ; 

[Copy.] 

Ekecdtivk  Mansion, 
Washi<i\gtm,  D.  C.  FcbmaTy'i],  1668. 
Sir;  By  virtue  of  the  power  and  atiiboritj  vested  in  me  as  Pi-eaident  by  tbeCoUBlitntion 
and  laivs  of  llie  United  States,  joo  arehereby  amoved  from  office  as  Sei:retary  of  tlie  Depart- 
ment of  War.  and  yom  fuDctions  as  such  will  lermiuate  upon  i-eceipt  of  tbie  cooimuuication. 
You  will  transfer  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  Oenerol  of  tbe  army, 
who  bati  this  day  beeu  aulhoris^ed  and  empowered  1o  act  as  Secn^tary  of  War  ad  interan,  all 
records,  books,  papers,  and  otber  public  property  now  in  your  custody  and  charge. 
Respectfully,  yours, 

•  ANDREW  JOHNSON. 

Hon.  E.  M.  Stanton,  IVashingtan,  D.  C. 
Official 

W.  G.  MOORE,  United  SlaUs  Armfi. 
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[Copy.] 

Executive  Mansion. 
n'aihi«etti«,  D.  C,  Fel>ruary2\,  I9S9. 
Sir  :  Hon.  EdtvJn  M.  Stanton  having  been  tbis  iaj  removed  from  office  as  Secretarj  for 
tlie  DepHftiiicut  of  War,  you  are  hereby  authorized  and  empowered  to  act  ae  Seciel^iy  of 
War  oil  iHtcTira,  and  will  imniedialely  enter  upon  the  disciiavge  of  the  duties  pertaining;  to 
that  oflice. 

Mr.  Stan'tou  has  been  instructed  to  transfer  to  you  all  tlie  records,  hooks,  papers,  and  otbel 
public  property  now  in  his  custody  and  charge. 
Respectfully,  yours, 

ANDEEW  JOHNSON. 
Brevet  Major  General  Lorenzo  Thomas, 

Adjutant  Geturat  Umltd  Staiis  Army,  tFashingloH,  D.  C. 
Offidal: 

W.  G.  MOOEE,  I'Hiled  States  Army. 

FEnRUAitvaj,  1868. 
Bespectfully  referred  to  the  honorable  Ibo  Secretary  of  the  Treasury,  for  his  information. 
By  order  of  fhc  President  -. 

"W.  G.  MOORE,  Unilsd  States  Army. 

Treasury  Department,  f'ehrttary  29,  1863. 
I  certify  the  within  to  be  tmu  copies  of  the  copies  of  orders  of  the  President  on  Hte  in  this 
department  for  the  removal  o{  Bdwia  M.  Slautou  from  the  office  of  Secretary  for  the  Depart- 
ment of  War  and  thu  uppotntmetit  of  Loceuze  Tlioinns  to  be  Secretary  nil  interim. 

H.  Mcculloch,  secretary  of  the  TreasuTy. 

Mr.  Manager  Butler.  Mr.  President,  we  liave  bere  now  an  official  copy  of 
Genera!  Oi'dur  No.  17,  of  which  General  Emory  epoke,  and  we  now  offer  it,  bo 
that  there  may  be  no  mistake  that  this  documetit  and  the  one  shown  to  him  are 
the  same  so  ftir  as  regards  the  point  at  issue.  [The  document  was  handed  to 
the  counsel  fnv  the  respondent,  and  presently  returned  to  the  managers.]  Do 
you  want  it  read? 

Mr.  Stanuerv.  0,  no. 

Mr.  Manager  Butler.  Then  we  offer  it  without  reading  it. 

The  documeut  is  as  follows  : 

[Geiieial  Orders  No.  17.] 
War  Department,  Adjutant  General's  Office, 

IFushinglan,  March  U,  ir^GT. 

The  fuUoiving  acts  of  Congress  are  puWisbed  for  the  infbruiation  and  governuicut  of  all 
concerned : 

I,  Au  act  making  appropriations  lor  the  support  of  Ibe  Military  Academy  for  the  year 
ending  June  30,  l8Bri. 

It.  An  net  making  appropriations  for  the  support  of  the  army  for  the  year  ending  June  30, 

in.  An  act  making  approprialjous  for  fortifications  for  the  year  ending  June  30,  1868. 
I. -[Public— No.  54.] 


Be  it  enaetrf  liy  the  Senate  and  Haase  af  Representatives  of  the  Untied  State$  of  America  in 
Congress  assembled.  That  the  fbllowiug  sums  be,  and  the  same  arc  hereby  appropriated,  oat 
of  any  money  in  the  treasury  not  otEerwise  appropriated,  for  the  support  of  tbe  Military 
Academy  for  the  year  ending  the  3Utli  of  June,  18wi ; 

For  pay  of  officers,  instructors,  cadets,  and  musicians,  $151,840. 

For  comniutalion  of  subsistence,  (5,050. 

For  pay  in  lieu  of  clothing  to  officers'  servants,  ?1G6. 

For  current  and  ordinary  eiponses,  $66,467. 

For  increase  and  eipense  of  library,  S:l,000.  . 

For  BJipensea  of  Board  of  Visitors,  $5,000. 

For  forage  for  artillery  and  cavalry  horses,  $9,000. 

For  horses  for  artillery  and  cavalry  practice,  $1,000. 

Por  repairs  of  officers'  quarters,  $5,000. 

For  targets  and  batteries  for  Mlillery  practice,  $300. 
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Tot  fumjtnre  of  cadets'  hospital,  $200. 

For  gas  pipes,  gusonietevs,  aud  retorts,  ${i 00. 

For  mat«rial8  for  q;iart«rH  for  subaltern  officere,  $5,000. 

For  TeutilutiDg  and  lieatio^  the  barracks  atiii  otber  academic  buil<liD);s ;  improving  the 
«>paratiiB  f(>r  coohin)^  for  the  cadets ;  repairing  tlie  hospital  biiitding.?,  iuclnding  the  intracluc- 
tioil  oF  baths  for  the  sitk,  the  cottatruction  of  water- closets  in  the  libtarj  building,  and 
new  ftiroilare  for  tfie  recitation- rooms,  $40,000. 

For  parehase  of  fael  for  cadets'  mess-hall,  $3,000. 

For  the  removal  and  enlargement  of  the  gas-works,  $20,000. 

For  additional  appropriations,  for  which  estimates  were  not  made  last  jeur : 

For  eiilargiOB  cadet  laundry,  $5,000. 

For  furniture  for  soldiers'  hoapllnl,  $100, 

For  incrBasing  the  supply  of  water,  replacing  mains,  &e.,  $15,000, 

Fur  ice-huuiie  and  additional  store  and  servants'  rooms,  $7,500, 

For  tire-proof  building  for  public  offices,  ¥I5.U0U. 

Forbreast-high  wall  of  water  battery.  ^,000. 

For  permanent  derrick  on  the  whufC  £^,500. 

Sec.  2.  j<nrf  *B  ii  fnrtker  enacted,  That  the  cadets  of  the  Mililarj  Academy  be  entitled  to 
the  ration  now  received  b;r  the  actinj^  midshipmen  at  the  Naval  Academy,  coniineucing  at 
the  date  of  the  approval  of  the  law  authoriBing  the  saaie. 

Sec.  3.  And  bf  it  farther  enacted.  That  hereafter  the  assistant  professor  of  Spanish  shall 
receive  the  same  pay  and  emolumeiils  allowed  to  other  assistant  professors  of  the  academy. 

Sec.  4.  And  be  it  furthcT  enacted.  That  no  part  of  the  moneys  appi'opriated  by  this  or  any 
other  act  shall  be  applied  to  the  pay  or  subsistence  of  any  cadet  from  any  State  declared  to 
he  in  rebellion  against  the  government  of  the  United  States,  appointed  after  the  1st  day  of 
January,  IK(>7,iiutit  such  State  shall  have  been,  restored  to  its  original  relations  to  the  Union. 

Approved  February  «S,  18G7. 

II,— [Public— No,  S5.] 

AN  ACT  mating  appropriations  for  the  support  of  the  army  for  the  year  ending  June  30, 
IStiS,  and  for  other  purposes. 

Bt  it  enacted  bg  the  Senntf  and  Houst  of  Represenlatia 

Congress  assembled.  That  the  following  sums  be,  and ,,     .i     . 

out  of  any  money  in  the  treasury  not  otherwise  appropriated,  for  the  support  of  the  army 
for  the  year  ending  ibe  30th  of  June,  1868: 

For  expenses  of  recrniting,  transportation  of  recruits,  and  compensation  of  citizen  sur- 
geons for  medidai  attendance,  $;!00,OCK>. 

For  pay  of  the  army,  $14,757, !)o2. 

For  commutation  of  officera'  subsistence,  82,228,382. 

For  commutation  of  fori^  for  officers'  horses,  $J04,600. 

For  payments  in  lieu  of  clothing  for  officers'  servants,  $276,978. 

For  payments  to  discharged  soldiers  for  clothing  not  drawn,  $260,000. 

For  contingencies  of  the  urmy,  $100,000. 

For  artificial  limbs  for  soldiers  and  seamen,  $70,000. 

For  army  medical  museum,  $10,000. 

For  medical  works  for  library  of  Surgeon  General's  office,  $10,000. 

For  expenses  of  Commanding  General's  office,  $10,000. 

For  repairs  and  improvements  of  armories  and  arsenals  : 

For  arsenal  and  armory  at  Rock  Island.  Illinois.  $666,G00. 

For  the  erection  of  a  bridge  at  Rock  Island,  Illinois,  as  recommendca  by  the  Chief  of  Ord- 
nance, $200,000 :  Frorided,  That  the  ownership  of  said  bridge  shall  be  and  remain  in  the 
United  States,  and  the  Kock  Island  and  Ptieific  Railroad  Company  shall  have  the  right  of 
way  over  said  bridge  for  all  purposes  of  transit  across  the  island  and  river,  upon  the  condi- 
tion that  the  said  company  shall,  before  any  money  is  expended  by  the  government,  agree 
to  pay  and  shall  secure  to  the  United  States,  first,  half  the  cost  of  said  bridge ;  and  second, 
half  the  expenses  of  keeping  said  bridge  in  repair ;  and  upon  guaranteeing  said  conditions 
to  the  satisfaction  of  the  Secretary  of  War,  by  contract  or  otherwise,  the  said  company  shall 
have  the  free  use  of  said  bridge  tor  purposes  of  transit,  but  without  any  claim  to  ownership 
thereof. 

For  Wa^rvliet  arsenal,  West  Troy,  New  York  $3e,2r  " 

K. , ,g  of  the  ordnance  service, »?"" '" 


...__..        .,  j3OO,0OO. 
For  Allegheny  arsenal,  Pittsburg,  Pennsylvania,  $!!4,000. 
For  Champlain  arseual,  at  Vergennes,  Vermoat,  $800. 
For  Columbus  arseual,  Columbus,  Ohio,  $139,625. 
For  Fort  Monroe  arsenal.  Old  Point  Comfort,  Virginia,  $6,000. 
For  Fort  Union  arsenal.  Fort  Union,  New  Mexico,  $10,000. 
For  Frankford  arsenal,  Bridcsburg,  Pennsylvania,  $30,000. 


y  Google 


IMPEACHMENT    OF   THE   PRESIDENT.  20l 

I,  Maine,    J.r)25. 

__. ^..  .  ,  _       ,  i,«169,Ra5. 

For  Leavenworth  ai'sensl,  Leavanwortii,  Kimsas,  $15,000, 

For  New  York  arBBiial,  Governof's  ialaod,  New  York,  81,200. 

For  Pikesville  aiBeoal,  Pikeaville,  Maryland,  JriOO. 

For  St.  Loais  arsenal,  8t.  Louis,  Misaoari,  $^,000. 

For  Wasbington  arsenal,  Washington,  District  of  Columbia,  $50,000. 

For  Waterton-n  ttrsenal,  Watertowu,  Mnssacliu setts,  |-i1,(i67. 

For  the  pUTchaM  of  the  Willard  Sears  estate,  ftiljoiiiiiig  the  Watertowu  arsenal  grounds, 
849,700,  ot  so  mlici  thereof  as  may  be  neccBsary:  and  tlie  Secretary  of  War  is  hereli^  author- 
ised to  sell  nt  public  auction  a  lot  of  land  belonging  lo  the  United  Stati's,  situated  in  South 
Boston,  if,  in  his  opinion,  the  same  is  not  needed  for  the  publiu  service,  and  pay  the  proceeds 
thereof  into  the  treastirj. 

Burean  of  Refugees,  Freedmen,  and  Abandoned  Lands: 

For  salariei!  of  assi.^tnut  coiinnissioners,  sub-assistant  commissioners,  and  agents,  $147,500. 

For  salaries  of  clerks,  $B2,8(^0. 

For  stationery  and  printing,  tfi3,00a. 

For  quarters  and  fuel,  ^iW.tmO. 

For  commissary  stores,  $],riOO,000. 

For  medical  department,  $500,0011. 

For  IransportaUon,  $b00,000. 

For  Bcliool  superintendents,  $25,000. 

For builditigsfor schools  and  asylanis,  including  conefruetion,  rental,  and  repairs,  8500,000. 

For  tulegraphing and  postage, $18,000;  I'ravidcd,  Thitt  the Comniisaioner  be lierebj author- 
ized to  apply  any  balance  on  hand,  at  this  date,  of  the  refugees  and  freedmen's  fund, 
accounted  lor  in  his  last  annual  report,  to  aid  educational  insritutioua  actually  iucoiporstt^d 
for  loyal  refugees  and  freedmen:  AndpTovidtdfatiltcr,  That  nofH>eiitorclerk  not  iieretofore 
authorised  by  law  shall  receive  a  monthly  allowance  esceedine  the  sum  of  $200. 

Sec.  2.  And  he  itfuHhtr  enacud.  That  the  headquarteJS  of  toe  General  of  the  army  of  the 
United  States  shall  lie  at  the  city  of  Wasliington,  and  all  orders  and  instructioDs  relating  to 
military  operations  issued  by  the  President  or  Secretary  of  W^ar  shall  be  issued  through  the 
General  of  the  army,  and,  in  case  of  his  inability,  through  the  next  in  rank.  The  General 
of  the  army  shall  not  be  removed,  suspended,  or  relieved  ffom  command,  or  assigned  to  duty 
elsewhere  than  at  s^d  headquarters,  e.xcej)t  at  hia  own  request, without  the  previous  approval 
of  the  Senate;  and  any  orders  or  instructions  relating  to  military  opemtions  issued  contrary 
lo  the  reqniremenls  of  this  secKon  sbnll  be  null  anu  void;  and  any  officer  who  shall  issue 
orders  or  instractlons  contrary  to  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor  in  office;  and  any  officer  of  the  army  who  shall  transmit,  convey,  or  obey  any 
orders  or  inslructiODs  so  issued  contrary  to  the  provisions  of  this  section,  knowing  that  such 
orders  were  so  issued,  shall  be  liable  to  imprisonment  for  not  less  than  two  nor  more  than 


twenty  years,  upon  conviction  thereof  in  euy  court  of  competent  juriadicti 

Sec.  i.  And  be  it  further  enacted.  That  section  tliree  of  the  joint  resolution  relatire  to 
appointments  lo  the  Military  Academy,  approved  Jnno  16, 186t>,  be,  and  the  same  is  hereby, 
repealed. 

Sec.  4.  A«d  be  it  furilier  enacted.  That  the  sum  of  $150,000  be,  and  the  same  is  hereby, 
appropriated  out  of  any  moneys  in  Ihe  treasury  not  otherwise  appropriated,  to  be  disbursed 
by  the  Secretary  of  War,  in  lie  erection  of  lire-proof  buildings  at  or  near  tlie  city  of  Jcffer- 
soDville,  in  the  State  of  Indiana,  to  be  used  as  slorebouaes  for  (fovernnienl  property. 

Sec.  5.  And  bt  itjurtlier  enabled,  That  it  shall  be  the  duty  ol  tlie  ofiiters  of  the  army  and 
navy  and  of  Ihe  Freedmen's  Bureau  lo  prohibit  and  prevent  whipping  or  maimingof  the  per- 
son as  a  punishuient  for  any  crime,  misdemeanor,  or  offence,  by  any  pretended  civil  or  mili- 
tary authority  in  any  State  lately  in  rebellion  until  the  civil  government  of  such  State  shall 
have  been  restored  and  shall  have  been  recognised  by  the  Congress  of  the  United  States, 

Sec.  6.  And  be  it  further  enacted.  That  ail  militia  forces  now  organized  or  in  service  in 
either  of  the  States  of  Virginia,  North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama, 
Louisiana,  Mississippi,  and  Texas  be  fortliwith  disbanded,  and  that  the  fiirther  organization, 
arming,  or  calling  into  service  of  the  said  militja  fortes,  or  any  part  thereof,  is  heieby  pro- 
hibited, under  any  circumstances  whatever,  until  the  same  shall  be  authorized  by  Congress. 

Sec.  7.  And  be  itfarilieT  enacted.  That  the  Paymaster  General  be  authorized  to  pay,  under 
such  r^nlaOons  as  the  Secretary  of  War  shall  prescribe,  in  addition  to  the  amount  received 
bv  them,  for  the  travelling  expenses  of  such  California  and  Nevada  volunteers  as  were  dis 
charged  in  New  Mexico,  Arizona,  or  Utah,  and  at  points  distant  from  the  place  or  places  of 
enlistment,  such  proportionate  sum  according  to  the  distance  travelled  aa  have  been  paid  to 
the  troops  of  other  States  similarly  situated ;  and  such  amount  as  shall  be  necessary  to  pay 
"■" is  hereby  appropriated  out  of  any  moneys   n  the  treasury  not  otherwise  appro- 


priated. 


March  3,  1867. 
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III,— [Public— No.  86.] 

AN  ACT  mailing  approprifttioiie  for  tlie  construction,  preservation,  anfl  repairs  of  cerlain 

fortificatioiis  and  olhiT  works  of  defsuee  for  (lie  fiscal  year  ending  Juuo  iJU,  18t>H. 

Be  it  enacted  by  the  Senate  and  House  of  RepresentiUisea  of  tlw.  United  Slatet  of  America  in 
CangTtsi  atsemliled,  That  the  following  sums  be.  and  they  are  hereby,  appropriated  out  of 
any  money  in  tlie  treasnry  not  otherwise  appropriated  for  (he  conshruction,  preservation,  and 
repair  of  certain  fovUficaUona  and  other  works  of  defence  for  the  year  ending  the  30th  of 
Jane,  1^3 : 

For  Fort  Rcammel,  Portland,  Maine,  fSO.OOO. 

For  Fort  Georges,  on  Hc^  Island  ledge,  Portland.  Maine,  $50,000. 

For  Fort  Winthrop,  Buaton,  Mik^isaehusetta,  $50,000. 

For  Fort  Wairen,  Boston,  MHSsai;hasetts,  SISO.OOO. 

For  fort  at  entrance  of  New  Bedford  harbor,  Massacbosetts,  $30,000. 

For  Port  Schuyler,  East  river.  New  York,  ^'.OUO. 

For  fort  M  Willelt's  Point,  opposite  Fort  Scbnjler.  New  York,  S.-iO,000. 

For  tort  on  site  of  Fort  Toinpftins,  Stiiten  Island,  New  York,  ?50,0(JO. 

For  fott  at  Bandy  Hook,  New  Jersey,  850,000. 

For  reptuTH  of  Fort  Washingw>n,  on  the  Potomac  river.  $25,000. 

For  Fort  Monroe,  Hampton  Heads,  Vir(tinia,  S50.01K). 

For  Fort  Taylor,  Key  West,  Florida,  $50,000. 

For  Fort  Jefferson,  Garden  Key,  Tortngaa,  $50,000. 

For  Fort  Clinch,  Annelin  island,  Florida,  ^,000. 

For  Fort  at  Fort  P..int,  San  Francisco  bay,  California,  $50,000. 

For  fort  at  Lime  Point,  Califoniin,  $50,000. 

For  fort  at  Alcatraz  island,  gan  Francisco  bay,  California,  $100,000. 

For  Fort  Preble,  Portland  linrbor,  Maine,  |50,000'. 

For  Fort  McClary,  Portsmouth  harbor,  New  Hampshire.  $.'>0.000. 

For  Fort  Independence,  Boston  harbor,  Mnssachnsettn,  $50,000. 

For  survey  of  northern  and  uortliwestern  lakes.  $150,000. 

For  Fort  Montgomery,  at.  the  oullet  of  Lake  ChampMn,  $35,000. 

For  purchase  and  repair  of  instruments,  glO.OW. 

For  purchase  of  sites  now  occupied  and  lands  proposed  to  be  occupied  for  permanent  sea- 
cnast  defences :  Provided,  That  no  sucb  purchase  shall  be  made  except  upon  the  appioval  of 
lis  expediency  by  the  Secretary  of  War  and  of  the  validity  of  the  title  by  tiie  Attorney 
General,  $50,000. 

i"or  purchase  of  sites  now  occupieil  by  temporary  sea-coast  defences :  Provided,  That  no 
such  purchase  shall  be  tnade  except  upon  the  approval  of  its  expe^lieucy  by  the  Secretary  of 
War  and  of  the  validity  of  the  title  by  the  Attorney  Generai,  $ii5,0il0. 

For  construction  and  repair  of  barracks  and  quarters  for  engineer  troops  at  the  depot  of 
eurineer  supplies  near  St.  Louis.  Missouri,  $20,000. 

For  ■         ■ 


_         ^,_..    ^t  Willett's  Point,  New  York,  i     . 

SBC.  2.  And  be  ilJunlu-T  enacted.  That  there  shall  not  te  over  fifty  per  cent,  of  the  fore- 

foing  appropriations  expended  during  the  fiscal  year  ending  30th  June,  1HG8,  and  the  resi- 
lie  thereof  shall  not  be  expended  tillotherwise  ordered. 

Sec.  3.  And  be  it  further  enacted,  That,  in  order  to  determine  the  relative  powers  of  resist- 
ance of  the  turret  and  the  broadside  systems  of  iriin  clad  vessels  of  war,  and  wliether  or  not 
our  present  heaviest  guns  are  adequate  to  the  rapid  destruction  of  the  heaviest  plated  ships 
now  built,  or  deemid  practicable  on  either  syatem,  and  whether  or  not  our  best  stoue  forts 
will  resist  our  heaviest  guns,  and,  if  not.  what  increase  in  Htrength.  by  adding  either  stone 
or  iron,  or  variation  in  form,  is  necessary  to  that  erd.  the  Secretary  of  War  and  the  Secre- 
tary of  the  Navy  are  hereby  authorized  to  detail  a  joint  board  of  not  less  than  six  compe- 
tent ofBcers,  three  from  the  army  anj  three  fiom  the  navy,  whoso  duty  it  shall  be  to  con- 
struct and  lest,  by  firing  upon  them,  such  targets  aa  they  may  deem  necessary  for  the  pur- 
poses above  named.  And  the  Secretary  of  War  and  the  Secretary  of  the  Navy  are  hereby 
anthoriaed  and  directed  to  supply  the  board  with  such  facilities  for  this  purpose  as  they  may 
require :  Provided,  It  uan  he  done  from  the  unexpended  funds  and  materials  now  at  their 
disposal,  tho  expenses  to  be  borne  equally  by  the  War  and  Navy  Uepartiiieiits,  and  from 
such  funds  at  their  disposal  as  the  Secretary  of  War  and  the  Secietary  of  the  Navy  may 
designate  respectively. 
Approved  March  2,  1867. 
By  order  of  the  Secretary  of  War : 

E.  D.  T0WN8END. 

Assistant  Adjutant  General. 
Official : 

B.  D.  TOWNSEND. 

Asiistant  Adjutant  Gentrat. 
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Gborok  W.  WALLicK  sworn  and  examined  : 

By  Mr.  Manager  Butler  : 
QueBlion.  What  ia  yonr  name  and  rank  in  the  army  of  the  United  States,  it 
you  have  any  t 

Answer.  George  W.  Wallace,  lieutenant  colonel  of  the  twelth  infantry,  com- 
niaadiiig  the  giirrison  of  Waahingtnn, 

Q.  How  long  have  you  been  in  command  of  the  garrison  of  Washington^ 
A.  yince  August  last. 
Q.  What  time  in  August  ? 

A.  The  latter  part  of  the  month.     The  es;ict  date  I  do  not  recollect. 
Q.  State  if  at  any  time  you  were  sent  for  to  go  to  the  Executive  Mansion 
about  the  23d  of  February  last. 

A.  On  the  22d  of  February  I  received  a  note  from  Colonel  Moore   desiring 
to  see  me  the  following  morning  at  the  Executive  Mansion. 
Q.  Who  is  Colonel  Moore  ? 

A.  He  is  on  the  staff  of  the  President ;  au  officer  of  the  army. 
Q.  Does  he  act  as  secretary  to  the  President  1 
A.  I  believe  he  does. 

Q.  You  received  that  note  on  the  night  of  the  22d;  about  what  time  at 
night  ? 

A.  About  seven  o'clock  in  the  evening, 
Q.  Was  any  time  designated  when  you  should  go? 
A.  Merely  in  the  morning. 
Q.  Sunday  morning?     Did  you  go  ? 
A,  I  did. 

Q.  At  what  time  In  the  morning? 
A.  About  ten  o'clock. 
Q.  Did  you  meet  Colonel  Moore  there? 
A.  I  did. 

Q.  What  was  the  business? 

A.  He  desired  to  see  me  in  reference  to  a  matter  directly  concerning  myself. 
Q.  How  concerning  yourself? 

A.  Some  time  in  December  my  name  had  been  submitted  to  the  Senate  for 
brevets.  Those  papers  had  been  returned  to  the  Executive  Mansion,  and  on 
looking  over  them  he  was  under  the  impression  that  my  name  had  been  set 
aside,  and  his  olject  was  to  notify  me  of  that  fact  in  order  that  I  might  make  use 
of  influence,  if  I  desired  it,  to  have  the  matter  rectified. 

Q.  After  that  did  he  say  anything  about  your  seeing  the  President? 
A.  I  asked  how  the  President  was.     He  replied  "Very  well;  do  you  desire 
to  seebim?"  to  which  I  replied  "Certainly;"    and  in  the  course  of  a  few 
moments  I  was  admitted  into  the  presence  of  the  Executive. 
Q.  Was  a  messenger  sent  in  to  know  if  he  would  see  you  ? 
A.  I  am  unable  lo  answer.     I  had  a  conversation  with  Colonel  Moore  at  the 
time.     He  notified  him. 

Q.  Did  Colonel  Moore  leave  the  room  where  you  were  conversing  with  him 
nulil  you  went  in  to  see  the  President? 

A.  He  left  the  room  to  bring  out  this  package  of  papers.  No  other  object, 
that  I  am  aware  of. 

Q.  Did  he  go  into  the  ofGce  of  the  President  where  the  President  was  for 
that  purpose  1 

A.  Yes,  sir;  he  passed  in  the  same  door  I  did. 

Q.  And  came  out  and  brought  a  package  and  explained  to  you  that  your 
name  appeared  to  be  rejected,  and  then  you  went  in  to  see  the  President? 
A.  1  did.     I  went  in  at  my  own  request. 
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Q.  After  yoo  had  passed  tlie  usual  aalutations,  what  was  the  fiist  thing  he 
said  to  f  oil  1 

A.  Tlie  President  aaked  me  if  any  changes  had  been  made  in  i.he  garrison 
within  a  short  time ;  any  movemcut  of  troops. 

Q.  The  garrison  of  Washington  ? 

A.  The  garrison  of  Washington. 

Q.  What  did  you  tell  him? 

A.  I  replied  that  four  companies  of  the  twelfth  infantry  bad  been  sent  to  the 
second  military  district  on  the  7th  of  Januury,  and  beyond  that  no  other  changes 
had  i>een  made.  In  doing  so  I  omitted  to  mention  another  company  that  I  have 
since  thought  of. 

Q.  Had  he  ever  sent  to  you  on  such  an  errand  before  ? 

Mr.  Curtis  and  Mr.  Evarts.  He  did  not  send  this  time. 

Mr, Manager  Butleb.  Ib  that  quite  certainT 

Mr.  Curtis.  Yea;  it  is  proved. 

Mr.  Manager  Buri.GR.  Perhaps  we  shall  see  differently  wltenweget  through. 
{To  the  witness.)  Did  he  ever  get  you  into  his  room,  directly  or  indirectly,  in 
order  to  put  such  a  question  as  that  before? 

Mr.  Evarts.  That  we  object  to.     It  assumes  that  he  was  got  in  there. 

Mr.  Manager  BuTLKR.  If  he  was  not  got  in,  how  was  he  there? 

Mr.  Evarts.  This  witness  has  said  that  upon  his  inquiry  how  the  Presi- 
dent was,  the  private  secretary  said :  "Would  you  like  to  see  him?"  and  the 
witness  said  "  Certainly,"  and  went  into  his  room.  If  that  is  being  got  into 
his  room,  directly  or  indirectly,  I  am  very  much  mistaken. 

Mr.  Manager  Butler.  I  assume  one  theory,  Mr.  President,  and  the  counsel 
assume  another. 

Mr.  Evarts.     No;  I  follow  the  testimony.     I  assume  nothing. 

Mr,  Manager  Butleb.  I  again  say  that  I  assume  another  theory  upon  the 
testimony,  and  1  think  the  testimony  was  that  he  came  there  by  the  procure- 
ment of  the  President.  I  sliould  so  argne  to  the  Senate  if  it  become  my  opportunity 
to  argue ;  but,  without  pausing  for  that,  I  will  ask  this  question  :  (To  the  wit- 
ness.) Were  you  ever  in  thai  like  positioQ  with  regard  to  the  President  before 
you  got  there  then  ? 

A.  Never. 

Q.  Did  he  say  to  you  anything  upon  this  subject:  "  I  asked  the  same  ques- 
tion of  your  commander.  General  Emory,  yesterday,  and  he  toid  me  tlie  same 
as  you  do  I" 

A.  I  do  not  understand  the  question. 

Q.  Did  he  say  to  you  that  he  had  iisked  the  same  question  the  day  before  of 
General  Emory,  and  got  the  same  auswer  ? 

A.  No,  sir. 

Q.  Did  he  speak  of  it  as  a  thing  that  he  desired  to  know,  or  a  thing  that  he 
did  know  already  ? 

Mr.  Evarts.  What  he  did  say  is  the  question. 

Mr.  Stanbehy.  We  object,  Mr.  Chief  Justice,  to  that  mode  of  esaminatioa 
in  chief     That  way  of  examining  a  witness  is  altogether  new  to  us. 

Mr.  Manager  Butler.  I  will  not  press  it,  sir.  I  always  desire  to  waive 
wherever  I  can.     (To  the  witness  )     Was  there  anything  more  said  I 

A.  Nothing  more  said  on  that  subject. 

Q.  On  your  part  or  his  1 

A.  Neither. 

Q.  Did  you  find  out  next  day  that  yoa  had  not  been  rejected  by  the  Senate  I 

Mr.  Stanbery.     What  has  that  got  to  do  with  it? 

Mr.  Evarts.     It  is  wholly  immaterial. 

Mr.  Manager  Bivi'ler.  Not  at  all.  The  President  sends  for  an  ofRcer  of 
the  army  throngb  bis  secretary,  and  informs  him  that  the  Senate  has  rejected 
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liim  ;  and  then  having  got  him  into  hia  presence  begins  to  inquire  about  the 
movement  of  troops,  when  it  was  not  true  that  he  had  been  rejected. 

The  WlT^F,ss.  If  I  used  the  word  "  rejected  "  in  my  testimony  I  was  not 
aware  of  it.  I  do  not  know  that  that  was  the  expresaion ;  and  ivlien  I  eoine 
to  leflect  I  think  the  language  was  that  my  name  had  been  "  set  aside." 

Mr.  Manager  Butler.     What  made  you  change  it  1 

Mr.  StanberY.     He  did  not  change  iL     He  Siiid  "  set  aside"  before. 

Mr.  Manager  Butler,  (to  the  witneaa.)  l)o  you  say  now  that  you  did  not 
understand  tliat  you  were  rejected  1 

The  Witness.  That  my  name  waa  set  aside.  My  own  view  of  the  matter 
was  that  I  liad  been  rejected. 

Q.  If  that  was  your  view  why  did  you  change  the  knguagii  just  now  from 
"  rejected  "  to  "  set  aside  1" 

Mr.  EvARTS,  He  did  uot  change  it.  He  said  "  aet  aside  "  befure.  It  was 
you  that  changed  it. 

Mr.  Manager  Butler.  I  understand  what  he  says,  perfectly. 

Mr.  EvABTS  and  Mr.  Stanbury.  So  do  we. 

Mr.  Manager  Butler,  (to  the  witness.)  Why  did  you  interrupt,  sir,  and  aay, 
"  Well,  I  do  not  know  that  I  did  say  '  rejected  V  " 

The  WiTMESS,  I  have  a  perfect  i-ight,  sir,  I  presume,  to  make  u3c  of  such 
language  as  I  think  proper  in  my  replies. 

Mr.  Manager  Butler.  Undoubtedly.  I  also  have  a  right  to  ask  why  do  you 
use  it  ?     I  do  not  object  to  the  right.     I  only  want  to  know  the  reason. 

The  WlT^ESS.  My  reason  was  to  correct  any  misapprehension  in  regard  to 
the  eipresaion  of  (Jolonel  Moore.  My  own  view  was  that  it  amounted  to  a 
rejection  ;  but  be  said  "  aet  aside ;"  he  used  that  language,  I  believe. 

Q.  Did  he  make  any  difference  between  "  aet  aside"  and  "rejected,"  that 
you  know  of,  at  that  time  ? 

A.  That  is  a  question  I  never  thought  of. 

Q.  You  did  not  think  of  it  at  that  time  ? 

A,  No,  sir. 

Q.  Did  he  advise  you  to  use  influence  with  senators  to  get  yourself  eoufiimed'I 

Mr.  Stanbery.  What  has  that  to  do  with  the  question — what  Oolonel  Moore 
advised  him  1 

Mr.  Manager  Butler.  In  order  to  show  whether  he  understood  that  he  was 
rejected,  because  there  was  no  occasion  to  use  influence  with  senators  if  be  did 
not  understand  that  he  was  rejected.  (To  the  counsel  for  the  respondent.)  Do 
you  continue  your  objections  ? 

Mr.  Stanbbby.  Certainly;  but  there  is  no  use  to  continue  it ;  you  keep  on 
asking  the  question  in  that  way.  [A  paiise.J  Are  you  through  with  the 
witness,  Mr.  Manager  ? 

Mr,  Manager  Butler.  I  will  let  you  know  when  I  am,  sir.  [A  pause.]  I 
am  now  through  with  the  witness. 

Mr.  Sta.^bery.  So  are  we. 

Mr.  Drake.  Mr.  President,  I  move  that  the  Senate  take  a  recess  for  ten 
minutes. 

The  motion  waa  agreed  to  ;  and  the  Senate  resumed  ita  session  at  two  o'clock 
and  forty-five  minutes  p.  m. 

The  CHrui'  Justice.  The  honorable  managers  will  proceed  with  their  evi- 

Mr.  Manager  Wilson.  We  now  offer  a  certified  copy  of  the  order  restoring 
General  Thomas  to  the  duties  of  tbe  Adjutant  General's  office. 

The  Ohiep  Justice.  la  there  any  objection  to  the  order  t 

Mr.  Stanbery.  Has  not  that  been  put  in  before! 

Mr.  Manager  WiLSO.v.  No,  air  j  thia  is  the  order  of  the  General  of  the  army, 
Bsned  in  pursuance  of  the  President's  request,  which  we  put  in  before. 
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Tbe  CiirKF  Justfce.  The  Secretary  will  read  the  order, 
y  read  aa  folIswB  : 


HEADaUARTERS  ARMV  OF  TUB  T'NITBO  STATES, 

tVaahiaston,  D.  C.  February  14.  1868. 
Sir  :  Genernl  Grant  directs  me  to  say  tlmt  the  Presiilent  of  tlie  United  States  desires  you 
to  resume  your  duties  as  Adjutant  Geatiral  of  the  army. 

C.  B.  COMSTOCK, 
Brevet  Brigadier  General,  A.  A.  G.  D.  C. 
Oeueral  L,  Thomas,  Adjutant  General. 

Official  copy  for  Hon.  E.  M.  Statiton,  Secretary  of  War : 

L.  THOMAS,  Ailjulant  General. 
Adjutant  General's  Office,  Ftbrimry  14,  1S>3. 

William  E.  Chanolbr  sworn  and  examined. 
By  Mr.  Manager  Butlgr  ; 

Question.  Mv.  Chandler,  I  believe  you  were  once  Assistant  Secretary  of  tlie 
Treasury  ? 

Answer.  I  was,  sir. 

Q.  From  what  time  to  what  time  ? 

A.  From  June,  1865,  until  the  30ch  of  November,  1807. 

Q.  While  in  the  discharge  of  the  duties  of  your  office,  did  you  learn  the  office 
routine  of  practice  by  which  money  was  drawn  from  the  treasury  for  the  use 
of  the  War  Department  7 

A.  I  did,  sir. 

Q.  Will  you  state  the  eteps  by  which  money  could  be  di-awn  from  the  treasury 
for  the  nse  of  the  War  Department  T 

A.  By  requisition  of  the  Secretary  of  War  upon  the  Secretary  of  the  Treasury, 
which  requisition  passes  thraugh  the  accounting  offices  of  the  department,  and 
is  then  honored  by  the  issue  of  a  warrant  signed  by  the  Secretary  of  the 
Treasury,  npon  which  the  money  is  paid  by  the  Treasurer  of  the  United  States. 

Q.  Please  name  the  accounting  officers  through  whose  offices  it  will  pass. 

A.  The  Second  Comptroller  of  the  Treasury  has  the  control  of  the  war  and 
navy  accounts.  Sevejal  of  the  auditing  officers  pass  upon  war  requisitions — the 
Second  Auditor  and  the  Third  Auditor,  and  possibly  othei-s. 

Q.  Please  trace  and  give  the  offices,  if  you  can,  through  which  a  requisition 
from  the  War  Department  for  money  would  go,  from  one  office  to  the  other,  until 
the  money  would  get  back  to  the  War  Office. 

A.  My  attention  has  not  been  called  to  that  subject  until  now,  and  I  am  not 
sure  that  I  can  state  accurately  the  process  in  any  given  case.  My  impression, 
however,  is  that  a  requisition  from  the  Secretary  of  War  would  come  to  the 
Secretary  of  tiie  Treasury,  and  pass  from  the  Secretary's  office  to  the  office  of 
the  Second  Comptroller  of  the  Treasury  for  the  purpose  of  ascertaining  whether 
or  not  the  appropriation  upon  which  the  draft  was  to  be  made  had,  or  had  not, 
been  overdrawn.  The  requisition  would  pass  from  the  office  of  the  Comptroller 
through  the  office  of  the  Auditor,  and  thence  back  to  the  Secretary  of  the 
Treasury.  Thereupon,  in  the  warrant  room  of  the  Secretary  of  the  Ti-easury 
a  warrant  for  the  payment  of  the  money  would  be  issued,  which  would  also  pass 
through  the  office  of  the  Comptroller,  being  countersigned  by  him.  Theu  it 
would  pass  into  the  office  of  the  Register  of  the  Treasury  to  be  there  registered, 
and  thence  to  the  Treasurer  of  the  United  States,  who,  upon  this  requisition, 
would  issue  his  draft  for  the  payment  of  the  money.  This  is  substantially  the 
process,  although  I  am  not  sure  that  I  have  stated  the  different  steps  accurately. 

Q.  Ought  it  not  to  go  to  the  Second  Auditor  first  % 

A.  Quite  possibly  the  requisition  would  first  go  to  the  Auditor. 

Q.  The  Second  Auditor  and  theu  the  Gomptrollef  t 

A.  The  Second  or  Third  Auditor,  and  then  to  the  Comptroller, 
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Q.  Is  there  any  method  known  to  yoa  by  which  the  President  of  the  United 
States  or  any  other  person  can  get  money  from  the  treasury  of  the  United 
States  for  the  use  of  the  War  Department  except  through  a  requisition  of  the 
Secretary  of  War  ? 

A.  -  There  is  not. 

Q,  I  now  desire  to  ask  yon  what  is  the  course  of  issuing  a  eommissinn  to  an 
officer,  say  who  has  been  confirmed  by  the  Senate  1  What  is  the  official  routine 
in  the  Treasury  Department  T     I  suppose  it  is  the  same  for  all. 

A.  A  commission  is  prepared  in  the  department  and  signed  hy  the  Secre- 
tary, It  is  forwarded  to  the  President  and  signed  by  him.  It  is  then  returned 
to  the  Treasury  Department,  where,  in  the  case  of  a  bonded  officer,  it  is  held 
until  his  oatli  and  bimd  have  been  filed  and  approved  ;  in  the  case  of  an  officer 
not  required  by  law  to  give  bond  the  commission  is  held  until  he  qualifies  by 
taking  the  oath.  It  is  my  impression  that  this  is  the  usual  form.  There  are 
some  officers  in  the  Treasury  Department  whose  commiasiona  are  countersigned 
by  the  Secretary  of  State  instead  of  by  the  Secretary  of  the  Treasury,  The 
Assistant  Secretaries,  for  instance,  have  commissions  which  are  countersigned 
by  the  Secretary  of  State,  and  not  by  the  Secretary  of  the  Treasury. 

Q,  As  I  suppose  I^e  Secretary  of  the  Treasury's  own  commission  is  ? 

A.  It  issues  fn>m  the  office  of  the  Secretary  of  State,  I  suppose. 

Q.  On  the  SOth  of  November,  1867,  was  there  any  vacancy  in  the  office  of 
Assistant  Secretary  of  the  Treasury  1 

A.  There  was  not,  sir. 

Q.  Was  there  any  vacancy  up  to  the  30th  of  November  ? 

A.  There  was  not, 

Q.  Do  you  know  Edmund  Cooper  ? 

Mr.  Stanbery.  Will  the  honorable  manager  allow  me  to  ask  what  is  the 
object  oi'  this  testimony  about  Mr.  Cooper  ?     What  is  the  purpose  ? 

Mr.  Manager  Butler.  The  object  is  to  show  that  one  of  the  ways  and  means 
described  in  the  eleventh  article  hy  which  the  President  proposed  to  get  control 
of  the  moneys  of  the  United  States  appropriated  for  the  use  of  the  War  Depart- 
ment was,  against  law  and  without  right,  to  appoint  his  Private  Secretary 
Assistant  Secretary  of  the  Ti-easury. 

Mr.  Curtis.  Is  that  all  the  answer  'i 

Mr.  Manager  BtiTLER.  I  have  answered  so  far.  If  yon  have  any  other  ques- 
tion I  shall  be  very  glad  to  answer  it. 

Mr,  Curtis.  Is  that  the  only  answer  you  make  to  the  question  ? 

Mr.  Manager  Butler.  It  is  a  suf&cient  answer,  in  my  judgment, for  the  time. 

Mr.  EvARTS.  What  part  of  the  eleventh  article  is  this  applicable  to  1 

Mr.  Manager  Butlrb.  Both  the  eighth  and  the  eleventh  arlicles.  The  elev- 
enth article  charges  him  with — 

Unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive,  meana  by 
which  he  ehonld  prevent  Edwin  M.  StnnWiQ  from  forthwith  resuming  the  functions  of  the 
office  of  Secretary  for  the  Department  of  War,  notwithstanding  the  refnsal  of  the  6cnat«  to 
concur,  &o.  ;  and,  also,  by  &rther  unlawfully  devising  and  contriving,  and  attempting  to 
deviae  and  contrive,  means,  then  and  there,  to  prevent  the  eneeution  of  an  aetentitletl  "An 
act  making  appropriations  for  the  support  of  the  army  for  the  Gacal  year  ending  June  30, 
ISee,  and  for  other  purposes,"  approved  March  3,  1867;  and  also  to  prevent  the  execuUon  of 
an  act  entitled  "An  act  to  provide  for  the  more  efficient  government  of  the  rebel  States," 
paaseil,  &c. 

And  in  order  to  get  the  means  of  doing  that,  he  wanted  to  control  the  purse 
as  well  as  the  sword,  and  he  wanted  his  man,  his  secretary,  if  in  no  warmer  and 
closer  relations  to  him,  to  be  in  the  office  of  Assistant  Secretary  of  the  Treas- 
ury, the  Assistant  Secretary  of  the  Treasury  now  by  law  being  allowed  to  sign 
warrants. 

Mr,  Manager  Bingham  and  Mr. Manager  Wilson.      Then  the  eighth  article. 
17  IP    . 
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Mr,  Manager  Butler.     Then,  as  my  asBociatea  call  to  my  attention, 
eighlh  article  charges  that — 

With  inteot  unlawfuliy  to  control  the  diebursBmi 
military  8er»i^^e  and  for  the  Departuient  of  War,  on 
our  Lord  186B— 
H^ 

did,  unlawfully  and  contrary  to  the  provisious  of  an  act,  &c. — 
Do  these  nets, 

Mr.  EvARTs.  No ;  appointed  Thomas.  You  now  propose  to  prove  vrndor 
that  that  be  appointed  Cooper,  or  tried  to  do  so. 

Mr.  Manager  Butlek.  This  is  the  means  :  "  with  intent  unlawfully  to  con- 
trol." 

Mr.  EvAHTS  and  Mr.  Stanbbby.  Did  what  ? 

M[.  Manager  Butler  : 

Did  nnlawfuily  and  contrary  to  the  pioviaioua  of  an  act  entitled  "An  act  regulstinfc  tlie 
tenure  of  certain  civil  offices,"  passed  March  2,  1H68,  and  in  violation  of  the  Cocstitution  of 
the  United  Stales — 

Aud  while  the  Senate  were  in  session,  not  to  go  on  with  the  verhiage,  appoint 
Lorenzo  Thomas. 

Mr.  EvARTS.  The  allegation  is  that  with  this  intent  which  you  have  stated, 
tbe  President  did — 

There  being'  no  vacancy  in  the  ofBce  of  Secretary  for  the  Department  of  War,  and  with 
intent  to  violate  and  disregard  the  act  aforesaid — 
Whidi  is  the  tea«re-of-office  act — 

Then  and  there  issue  and  deliver  to  one  Lorenzo  Thomas  [o  [letter  of  authority  in  writing, 
in  substance  as  follows :  that  is  to  any. 

Now,  you  propose  to  prove  under  that,  that  there  being  no  vacancy  in  tbe 
office  of  Asaistant  Secretary  of  the  Treasury,  he  proposed  to  appoint  his  private 
secretary,  Edmund  Cooper,  Assistant  Secretary  of  tbe  Treasury.  That  is  the 
idea,  is  it,  under  the  eighth  articlel  We  object  to  this  as  not  admissible  under 
the  eighth  article.  As  by  reference  to  it  it  will  be  perceived,  it  charges  notliing 
but  an  intent  to  violate  the  civil  tenure  act,  and  no  mode  of  violating  that  eicepi, 
in  tbe  want  of  a  vacancy  in  the  War  Department,  the  appointment  of  General 
Thomas  contrary  to  that  act. 

As  for  the  eleventh  article  the  honorable  court  will  remember  that  in  our 
Buawer  we  stated  that  there  was  in  that  article  no  such  description,  designation 
of  ways  or  means,  ot  attempts  at  ways  or  means,  whereby  we  could  answer 
definitely;  and  the  only  allegations  there  are  that,  in  pursuance  of  a  speech 
that  the  Presidenl  made  on  the  18tb  of  August,  1866,  he — 

Aftenvard,  to  wit,  on  the  21at  day  of  February,  A.  D.  IStie,  at  the  city  of  Washington,  in 
the  Districl  of  Columbia,  did,  unlawfully,  and  in  disregard  of  the  requirement  of  the  Consti- 
tution that  be  should  lake  care  that  the  laws  be  faithtuUj  executed,  attempt  to  prevent  the 
esecntion  of  an  act  entitled  "Au  act  regxdating  the  tenure  of  certain  civil  offices,"  passed 
ilareh  2,  1867,  by  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  con- 
trive means  by  which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the 
functions  of  the  office  of  Secretary  for  the  Department  of  War,  notwithstanding  the  refusal 
of  tbe  Senate  to  concur  in  the  suspension  theretofore  made  by  said  Andrew  Johnson  of  said 
Edwin  M.  Stanton  from  said  office  of  Secretary  for  the  Depattment  of  War;  and  also,  by 
farther  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive  moaus, 
then  and  there,  to  prevent  the  execution  of  an  act  entitled  "An  act  making  appropriatioas 
for  tbe  support  of  the  army  for  the  fiaeal  year  ending  June  30,  1668,  and  for  other  purposes," 
approved  March  2,  J867  ;  aud,  also,  to  prevent  tbe  execution  of  an  act  entitled  "An  act 
to  provide  for  the  more  efficient  government  of  the  lebe)  Slates,"  passed  March  2,  1867, 
whereby,  &c. 

The  only  allegation  here  aa  to  time  and  principal  action,  in  reference  to  which 
all-these  unnamed  and  imdescribed  ways  and  means  were  used,  is,  that  on  the 
2iet  of  February,  IStiS,  at  the  city  of  Washington,  he  did  unlawfully,  and  in 
disregard  of  the  Constitution,  attempt  to  prevent  tbe  execution  of  the  civil 
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tennre-of- office  act,  by  unlawfully  devising  and  contriving  and  attempting  tf> 
devise  and  contrive  meaas  by  which  he  should  prevent  Edwin  M.  StantflO  from 
resuming  hia  place  in  the  War  Department.  And  now  proof  ie  offered  here, 
BUbatantively,  of  effjrta  in  November,  1 8G7,  to  appoint,  in  the  want  of  a  vacancy 
in  the  office  of  Assistant  Secretary  of  the  Treasury,  Mr.  Edmund  Cooper. 
We  object  to  that  evidence, 

Mr.  Manager  Biitleh.  The  objection,  Mr.  President  and  Bcnatora,  is  twofold : 
first,  that  the  evidence  is  not  competent ;  second,  that  the  pleading  is  not  suffi- 
cient. I  do  not  propose  now  to  discuss  the  question  of  pleading.  Ii  is  said 
that  the  pleading  is  too  general.  If  we  were  trying  an  indictment  at  common 
law  for  a  conspiracy,  or  for  any  acta  in  the  nature  of  a  conspiracy,  and  we  made 
the  allegation  too  general,  the  only  objection  to  that  would  be  that  it  did  not 
sufficiently  inform  the  defendant  under  it  what  acta  might  be  given  in  evidenfse ; 
and  the  remedy  for  a  defendant  in  that  case  would  be  to  move  for  a  specifica- 
tion or  for  a  bill  of  particulars  ;  and  if  he  neglects  to  move  for  that,  the  court 
lake  care  in  the  course  of  the  case,  if  any  surprise  is  upon  him,  because  of  evi- 
dence that  he  conld  not  have  known  of,  or  could  not  have  expected  to  allow  him 
to  come  in  and  meet  that  new  evidence.  Therefore  indictments  for  conapiraeiea 
are  generally  drawn  as  waa  the  indictment  in  tlie  Martha  Waahiogton  case, 
which  L  now  have  ia  my  mind,  it  having  been  drawn  by  an  exceedingly  good 
pleader,  aa  tradition  aays,  giving  one  general  count,  and  then  several  specitic 
counts,  or  setting  out  specific  acts  in  the  nature  of  specifications ;  so  that,  if  the 
pleader  fail  in  setting  out  his  specific  acts,  he  still  may  hold  under  the  general 
count,  and  the  count  setting  out  specificationa  is  instead  of  a  bill  of  particulars. 
Now,  then,  I  aay  we  need  not  discuss  the  question  of  pleading. 

The  only  question  is,  is  this  competent,  if  we  can  ahow  it  was  one  of  the 
ways  and  means  ?  The  difficulty  that  resta  in  the  minds  of  my  learned  friends 
on  the  other  side  is  that  they  cluster  everything  about  the  21st  of  Fehruaiy, 
1868.  They  seem  to  forget  that  the  act  of  the  2l8t  of  February,  1868,  was 
only  the  calmination  of  a  purpose  formed  long  before,  aa  iu  the  President's 
answer  he  sets  forth,  to  wit:  as  early  aa  the  12th  of  August,  1867,  that  he  waa 
determined  then  to  get  out  Mr.  Stanton,  at  any  rate — I  would  use  the  words 
"  at  all  hazards  ;"  but  perhaps  they  might  he  subject  to  criticism  until  we  get 
through  our  case — certainly  by  the  use  of  force,  aa  the  evidence  now  in  shows. 
He  formed  his  purpose. 

'I'o  carry  it  out  there  are  various  things  to  do.  He  must  get  control  9f  the 
War  Office;  but  what  good  does  that  do  if  he  cannot  get  somebody  who  shall 
be  his  servant,  his  slave,  dependent  on  bis  breath,  to  answer  the  requisitions  of 
his  paeudo  officer  whom  he  may  appoint ;  and  therefore  he  began  when  t  Stan- 
ton was  Buapended,  and  aa  early  aa  the  13th  of  December  he  had  got  to  put 
that  suspension  and  the  reasons  for  it  before  the  Senate,  and  he  knew  it  would 
not  live  there  one  moment  after  it  got  fairly  considered.  Now  he  begins. 
What  ia  the  first  thing  he  does  ?  "  To  get  somebody  in  the  Ti-eaaury  Depart- 
meal  that  will  mind  me  precisely  as  Thomas  will,  if  I  can  get  him  in  the  War 
Department."  That  is  the  first  thing;  and  thereupon,  without  any  vacancy, 
he  must  make  an  appointment.  The  difficulty  that  we  find  is  that  we  are 
obliged  to  argue  our  case  step  by  step  upon  a  single  point  of  evidence.  It  ia 
one  of  the  infelicities  always  of  patting  in  a  case  that  sharp,  keen,  ^ngeniona 
counsel  can  insist  at  all  steps  on  impaling  you  upon  a  point  of  evidence;  and 
therefore  I  have  got  to  proceed  a  little  further. 

Now,  our  evidence,  if  you  allow  it  to  come  in,  ia,  first,  that  he  made  this  appoint- 
ment ;  that  this  failing,  he  sent  it  to  the  Senate,  and  Gooper  was  rejected.  Still 
determined  to  have  Cooper  in,  he  appointed  him  ad  interim,  precisely  as  this 
ad  interim  Tiiomaa  waa  appointed,  without  law  and  against  right.  We  put  it 
as  a  part  of  the  whole  machinery  by  which  to  get  hold,  to  get,  if  he  could,  his 
hand  into  the  treasury  of  the  United  States,  ^though  Mr.  Chandler  has  just 
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etnted  there  was  no  way  to  get  it  except  by  a  requiaition  through  the  War 
Department ;  and  at  the  same  moment,  to  show  that  this  was  part  of  the  eame 
illegal  means,  we  ahow  you  that  although  Mr.  McCulloch,  the  Secretary  of  the 
Treasury,  must  have  known  that  Thomas  was  appointetl,  yet  the  President  took 
pains — we  have  pat  in  the  paper — to  serve  on  Mr.  McCulloch  an  attested  copy 
of  the  appointment  of  Thomas  ad  interim,  tu  order  that  he  and  Cooper  might 
recognize  his  warrants- 

Did  1  not  answer  my  friends  that  this  was  a  HufBcient  ground  ?  More  than 
that,  I  have  yet  to  learn  in  a  somewhat  estended  practice  of  the  law,  (not  extend- 
ing, however,  bo  long  as  that  of  most  of  the  gentlemen  on  the  other  side,)  that 
it  was  ever  objected  anywhere,  when  I  was  tracing  a  man's  motives,  when  I  was 
tracing  thiS  uourae,  that  I  had  not  a  right  to  put  in  every  act  that  he  did,  vakat 
quantum.  Everything  that  comes  out  of  his  mouth,  every  act  that  he  does,  I 
have  a  right  to  put  in. 

Let  ua  see  if  that  is  not  sustained  by  authorities.  The  question  arose  in  the 
trial  of  James  Watson  for  high  treason  in  the  year  1817  before  one  of  the  beet 
lawyers  of  Erigland,  Lord  Ellenborough,  assisted  by  Mr.  Justice  Holroyd,  Mr, 
Justice  Bayly,  and  Mr.  Justice  Abbott.  The  objection  there  was  precisely  the 
one  the  learned  counsel  raise  here.  It  was  alleged  that  certain  speeches  had 
been  made  which  were  treasonable  speeches.  That  was  all  that  was  said  about 
them  i  they  were  not  set  out  any  further.  I  got  this  book  (33  State  Trials)  for 
an  entirely  different  purpose ;  but  it  contains  an  authority  directly  in  point. 
Certain  speeches  were  alleged;  the  indictment  charged  that  certain  speeches 
were  made  without  setting  them  out ;  and  it  was  claimed  thst  they  could  not  be 

Cived  as  overt  acts ;  and  the  question  was  whether  certain  other  speeches  could 
put  in  as  tending  to  show  the  animus  with  which  the  first  set  of  speechea 
bad  been  spoken.     Lord  Ellenborough  closed  the  discussion  by  saying: 

Lord  EUenboTnugk.  If  there  had  been  no  partieular  overt  act  nncler  which  this  eviclenee 
woa  receivable,  it  is  a  universal  rule  of  evidence  that  what  n  party  himself  says  may  be 
given  In  evidence  against  bim,  to  ejplain  any  part  of  his  conduct  to  which  it  bears  reference. 

Mt.  WethtTell.  (Ihe  counsel  for  the  defendant.)  We  do  not  object  that  it  i a  not  evidence, 
but  thnt  it  is  not  proof  of  the  overt  act. 

Lmd  ElUnbonntgh.  There  cannot  be  a  doubt  that  whulever  proceeds  from  the  month  of 
man  may  be  g-iren  in  evidence  against  bim ;  it  shows  Che  intention  with  which  he  acts. — 
33Stat«TriBU,  page  91. 

"  Whatever  proceeds  from  his  mouth."  A  fortiori,  senators,  when  it  ie 
tinder  his  hand  like  the  seal  of  a  commission,  if  his  declarations  can  be  given, 
may  not  his  acta  J  I  would  not  have  troubled  the  presiding  officer,  I  would  not 
have  troubled  senators  so  long  upon  this  matter,  had  it  not  been  that  there  may 
be  other  acta  all  clustering  around  this  grand  conspiracy  which  we  propose,  if 
we  are  permitted,  to  put  in. 

The  CmtiF  Justice.  The  manager  will  reduce  his  question  to  writing. 

Mr.  Manager  Butlkh.  The  simple  question  was,  who  was  Edmund  Cooper  ? 
I  suppose  my  friends  do  not  mean  to  object  to  that  alone.  The  question  was, 
do  you  know  him  and  who  is  he  7 

Mr.  Stanbbrv.  We  aeked  what  you  intended  to  prove  in  reference  to 
Edmund  Cooper  "i 

Mr.  Manager  BuTLBR.  I  have  stated  that  at  very  considerable  length.     I 

fropose  to  prove  that  Mr.  Edmund  Cooper  took  possession  in  the  Treasury 
department  before  the  30th  of  November,  and  that  he  had  this  commission, 
showiag  that  the  President  gave  a  eommiseion  illegally  in  violation  of  the  ten- 
nre-of-office  act  to  which  I  wish  to  call  your  attention.  The  tenure-of-office  act 
pro*idei  tlu^  "  in  such  ease  and  in  no  other,"  to  wit,  where  an  officer  has  been 
goiify  of  misconduct  or  crime,  or  for  any  reason  becomes  incapable  or  l^ally 
diequAliSed  to  perform  the  duties  of  his  ofSce,  the  President  may  suspend  him ; 
EUid  then  the  sixth  section  provides  that — 
Tbeqaiking,  aigoing,  sealing,  couDtenlgning,  or  iseuing  of  any  oommiasion  or  letter  ol 
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kutborjtj  for  or  id  respect  to  any  aucb  appoiatmeiit  or  employment,  ehail  bo  deemed,  audare 
ereby  declared  to  be,  high  n:'^ 


Therefore  tlie  veiy  signing  and  iseuing  of  this  commission — the  aigning  it, 
if  he  did  not  isue  it;  the  iesuing  of  it,  if  he  did  not  sign  it — there  being  no 
vacancy  which  is  contemplated  by  the  act,  is  a  crime,  and  another  crime  in  and 
part  of  the  great  conspiracy.  Therefore  the  question  will  be  whether  we  shall 
he  allowed  to  go  ioto  the  condition  of  Mr.  Cooper,  I  cannot  put  the  whole  of 
my  offer  in  one  question,  because  I  cannot  prove  it  all  by  one  witness. 

The  Chief  Justice.  It  will  be  necessary  to  reduce  the  question  to  writing, 
in  order  that  it  may  be  submitted  to  the  Senate. 

Mr.  Manager  Buti.ek.  I  will  pat  it  rather  in  the  form  of  an  offer  to  prove. 
I  will  write  it  as  an  offer  to  prove,  in  a  moment. 

Mr.  STANBEnv.  It  is  not  a  question  so  much,  Mr.  Chief  Justice,  as  to  who 
Edmund  Cooper  is,  but  what  Edmund  Cooper  has  got  to  do  with  this  case ; 
what  the  illegal  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of 
the  Treasury  arf  interim,  or  otherwise,  has  to  do  with  this  case;  or  what  the 
appointment  of  Edmund  Cooper  for  the  purpose  of  controlling  the  moneys  in  the 
TreasuiT  Department  has  to  do  with  this  case.     That  is  the  material  inquiry. 

Now,  1  understand  the  learned  manager  to  say  that  the  proof  he  intends  to 
make  in  regard  to  Mr.  Cooper  is,  in  the  first  place,  that  there  was  an  illegal 
appointment  of  Mr.  Cooper,  and  in  that  the  President  violated  the  Constitution 
of  the  United  States,  and  violated  the  tenure- of-oiSce  act.  Well,  Mr.  Chief 
Justice,  have  they  given  us  notice  to  come  here  to  defend  any  such  delinquency 
as  that,  if  it  be  a  delinquency  1  Have  the  House  of  Representatives  impeached 
the  President  for  anything  done  in  the  removal  of  Mr.  Chandler,  if  he  was 
removed,  or  in  the  appointment  of  Mr.  Cooper,  if  he  was  appointed  in  his  place  ? 
They  selected  one  instance  of  wliat  they  claim  to  be  a  violatiou  of  the  Constitu- 
tion and  of  the  ten ure-of- office  act  in  regard  to  a  temporary  appointment  made 
during  the  session  of  the  Senate;  and  that  was  the  case  of  General  Thomas, 
and  of  General  Thomas  alone.  As  to  that,  of  course,  we  have  no  objection  to 
tbeir  going  into  evidence,  because  we  have  had  notice  of  it,  and  are  here  ready 
te  meet  it;  but  as  to  any  high  crime  and  misdemeanor  in  reference  to  the 
appointment  of  Mr.  Cooper,  certainly  the  gentlemen  have  no  authority  to  make 
sucli  a  charge,  because  they  come  here  with  a  delegated  authority  ;  they  come 
here  only  to  make  the  charges  found  good  by  the  House  of  Uepresentatives, 
and  not  the  charges  that  they  choose  to  manufacture  here.  The  managers  have 
no  right  to  amend  these  articles.  They  must  go  to  the  House  even  for  that. 
If  they  choose  to  go  to  the  House  and  get  a  new  article  founded  upon  an  illegal 
act  in  the  appointmeot  of  Mr.  Cooper,  let  them  go,  and  let  us  have  time  to 
answer  it  and  to  meet  it. 

So  much  for  the  admissibility  of  the  testimony  as  to  thd  illegal  appointment 
of  Mr,  Cooper.  It  is  a  matter  not  charged.  That  is  enough.  It  is  a  matter 
they  are  not  authorized  to  charge;  they  have  no  such  delegated  authority  here. 

What  is  the  next  ground,  Mr.  Chief  Justice,  upon  which  they  ask  to  prove 
anything  in  relation  to  Mr.  Cooper?  They  say  they  eipect  to  prove  that  Mr. 
Cooper  was  put  into  that  place  of  Assistant  Secretary  of  the  Treasury  by  the 
President  in  order  to  control  the  disbursement  of  the  moneys  in  that  department. 
That  I  understand  to  he  the  next  ground.  Now,  let  ns  see  what  they  have 
charged  about  that.  Here  they  have  got  an  article  charging  an  illegal  act  of 
the  President  in  reference  to  the  disbursement  of  the  public  money— article 
eight.  Let  us  see  what  Mr.  Cooper  has-  to  do  with  that. 

That  said  Andrew  Johnson,  President  of  the   United   States,  uiimindriil   of  the  hi^h 
duties  of  his  office  and  of  his  oath  of  office,  with  intent  unlawfully  to  control  the  diBburse 
mente  of  the  uieneya  appropiiated  fur  the  military  service  and  for  the  Deparlment  of  War,      » 
on  the  21st  day  of  J'ebruary— 

Did  a  certain  thing.    What  was   it)     Appoint  Mr.  Cooper  I     Give  him' j 
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tanthority  to  Rct  in  any  office?  No.  Heappointed  Thomas,  and  tliatappointnient 
is  the  only  appointment  set  out  as  the  means  to  control  those  disbursemeiits.  If 
it  was  necessary  to  frame  an  article  founded  upon  the  appointment  of  Thomas 
as  a  means  used  by  the  President  to  get  control  of  these  public  moneys,  was  it 
not  equally  necessary  to  have  an  article  fonnded  upon  the  same  line  of  conduct 
in  reference  to  Mr.  Cooper  ?     Unquestionably. 

Then,  in  the  eleventh  article,  what  is  there  that  authorizes  the  introduction 
of  this  testimony  t     That  he  made  certain  speeches.     What  then  t 

Afterwara,  to  wit,  on  the  '21st  day  of  Febrnary,  A  D.  186H,  at  tlie  city  of  Wa-shirgton, 
in  the  District  of  Columbia,  aid,  iinlawfnlly  atiii  in  disrepftra  of  [he  requirement  of  the  Con 
a^lntion  that  he  should  take  care  that  tlie  laws  be  faithfully  execnled,  altcinpt  to  prevent  the 
execution  of  an  »ct  entitled  "An  act  regiiinting  the  tenure  of  certain  civil  offices." 

That  is  the  unlawful  thing  ;  uid  how  1 

By  unlawfully  devising  and  conlrivinp,  ana  attemptiii)!;  to  devise  and  contrive,  means 
by  which  he  should  prevent  Edwin  M.  SlantoD  froni  forth  with.resuming  thefunctions  of  llie 
office  of  Secretary  for  the  Department  of  War,  uotwithstaudiDg  the  refusal  of  the  Senate  to 
concur  in  the  suspension  theretofore  made  by  said  Andrew  Johnson  of  said  Edwin  M.  Stan- 
ton from  said  office  of  Secretary  for  the  Department  of  War  ;  and,  also,  by  further  unlaw- 
fdlly  dsvising  and  ontrivipg,  and  att«mptinf;  to  devise  and  contrive,  means,  then  and  there, 
Ut  prevent  the  execution  of  an  act  entitled  "An  act  making  appropriations  for  the  support  of 
the  army  for  the  fiscal  year  ending  June  30,  18B8,  and  for  other  purposes." 

That  18  the  act  which  contains  the  section  requiring  the  orders  for'  military 
operations  to  go  through  General  Grant.  That  is  the  means  he  contrived  thei-e 
to  get  Stanton  out.     So  that  has  nothing  to  do  with  this.     What  I'urther  ? 

And,  also,  U>  prevent  the  eiecntion  of  an  act  entitled  "  An  act  to  provide  for  the  mora 
efficient  goveruraeut  of  the  rebel  States." 

Now,  what  relevancy  has  the  appointment  of  Cooper  with  the  government  of 
the  rebel  States,  or  with  the  execution  of  the  reconstruction  acts,  or,  in  fact, 
with  any  offence  charged  in  any  one  of  the  eleven  articles  t 

Mr,  Manager  Bl^GHAM.  Mr.  President,  we  consider  the  lawtp  he  well  settled 
and  accepted  everywhere  in  this  country  and  England  to-day,  that  where  an 
intent  is  the  subject-matter  of  inquiry  in  a  criminal  pro? edition,  other  and  inde- 
pendent acts  on  the  part  of  the  accused,  looking  to  the  same  result,  are  admissible 
in  evidence  for  the  purpose  of  establishing  that  fact.  And  we  go  further  thnn 
that.  We  undertake  to  say,  upon  very  high  and  commanding  a7:thority,  not  to  be 
chalJenged  here  or  elsewhere,  that  it  is  settled  that  such  other  and  independent 
acta,  showing  the  purpose  to  bring  about  the  same  generaJ  result,  althoughat 
the  time  of  the  inquiry  the  suVject- matter  of  a  separate  indictment,  are  never- 
theless admissible.  I  doubt  not  that  it  will  ocenr  to  the  recollection  of  honor- 
able senators  that  among  other  cases  illustrative  of  the  rule  which  I  have  just 
cited  it  has  been  stated  in  the  books — the  cases  have  been  mled  first  and  then 
incorporated  into  bo&ks  of  standard  authorities — that  where  a  party,  for  example, 
was  charged  with  shooting  with  intent  to  kilt  a  person  named,  it  was  compe- 
tent, in  order  to  show  the  malice,  the  malicious  intent  of  the  act,  to  show  that  at 
another  time  and  place  he  laid  poison.  A  party  is  cbai^d  with  passing  a  coun- 
terfeit note ;  it  is  competent,  in  order  to  prove  the  icitnfer,  to  show  that  he  was 
in  possession  of  other  counterfeit  notes  of  a  diliFerent  denomination ;  and  the 
rnle,  as  stated  in  the  books,  is,  that  what  is  competent  to  prove  the  srrienCer,  as 
a  general  principle,  is  competent  to  prove  the  intent. 

Sow,  what  is  the  allegation  in  the  eleventh  article  7  That  this  procedure 
was  taken  on  the  part  of  the  President  for  the  purpose  of  setting  aside  and 
defeating  the  operation  of  that  Uw.  That  law  stands  with  the  other  legislation 
©f  this  country. 

JJr.  Stanberv.  What  law  ? 

Mr.  Manager  Bl^^HAM.  The  tenore-of-office  act.  That  law  stands  with  the 
■  other  legislation  of  this  country  ;  and  I  undertake  to  say,  without  stopping  to 
.cite  the  etatutes,  that  by  the  existing  law  of  the  United  States  the  appropria- 
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tirms  made  for  tbe  support  of  the  Department  of  War  anci  for  the  support  of  the 
army  can  only  be  leached  in  the  treasury  of  the  nation  through  the  requisitions 
drawn  by  the  Secretary  of  War.  Here  ia  an  independent  act  done  by  tbe 
accused,  as  is  well  eaid  by  my  associate,  for  the  purpose  of  aiding  this  result. 
How  J  By  appointing  an  Assistant  Secretary  of  the  Treasury,  who,  nnderthe 
law  and  regulations,  ia  authorized  to  act  upon  tbo  warrants  that  may  be  drawn 
upon  the  treasury  through  that  department  or  any  other  department ;  by  appoint- 
ing a  person,  in  other  words,  to  discharge  the  very  duty  which  he  desires  him 
to  discharge  in  aid  of  bis  design  i  and  what  is  that?  That  the  money  appro- 
priated by  Congress,  and  not  to  be  drawn  from  the  treasury  except  in  pursu- 
ance of  law,  to  wit,  through  the  Secretary  of  War,  duly  constituted  such  by 
the  appointment  of  the  President  with  tbe  advice  and  consent  of  the  Senate, 
may,  nevertheless,  be  drawn  out  of  the  treasury  by  a  person  acting  as  an  officer, 
without  the  advice  and  consent  of  the  Senate,  tbrough  tbe  rec|uisitious  made  on 
the  treasury  by  bis  Secretary  of  War  ad  interim,  appointed  in  tbe  presence  of 
the  Senate,  in  defiance  of  the  Senate,  and  in  violation  of  the  law. 

If  the  appointment  of  sncb  an  officer  throws  no  light  on  this  subject,  of 
course  it  has  nothing  to  do  with  the  matter ;  if  it  does,  it  has  a  great  deal  to 
do  with  it.  If  the  question  stops  with  the  inquiry  who  Edmund  Cooper  is,  ol 
course  it  throws  no  light  upon  this  subject ;  but  if  tbe  testimony  discloses  such 
relations  with  the  President  and  bis  appointment  under  such  circumstances  as' 
indicate  a  purpose  on  the  part  of  Cooper  to  co-operate  with  the  President  in 
this  general  design,  I  apprehend  it  will  throw  a  great  deal  of  light  upon  this 
subject.  And,  in  the  event  of  tbe  removal  of  the  bead  of  the  department,  (and 
if  this  rule  is  to  be  established  that  might  happen  any  hour,  without  regard  to 
the  opinions  of  (he  Senate  to  the  contrary  or  to  the  requirements  of  tbe  law,) 
this  Assistant  Secretary  of  the  Treasury  would  have  the  control  of  the  whole 
question,  I  am  free  to  say,  so  far  as  I  am  concerned  in  this  matter,  if  nothing 
further  be  shown  than  the  mere  inrjuiry  of  the  appointment  of  Cooper,  it  may 
not  throw  any  light  upon  the  subject ;  but  I  do  not  so  understand  tbe  matter. 
There  is  more  than  that  in  it. 

Mr.  Manager  Bwtlbr.  In  order  that  there  may  be  a  distinct  proposition 
before  tbe  Senate,  we  offer  to  prove  that;  there  being  no  vacancy  in  the  office 
of  Assistant  Secretary  of  tbe  Treasury,  the  President  unlawfully  appointed  his 
friend  and  theretofore  private  secretary,  Edmund  Cooper,  to  that  position,  as 
one  of  the  means  by  which  be  intended  to  defeat  the  tenure  of  civil  office  act 
and  other  laws  of  (longreas. 

Mr.  EvARTS,  Will  you  be  so  good  as  to  insert  the  date  in  yourofferl 

Mr.  Manager  Butlbr.  I  will,  sir,  [After  a  pause.]  I  have  inserted  a 
date  satisfactory  to  myself,  and  I  hope  it  will  be  to  the  counsel  for  the  President. 

Mr.  EvAdTS.  I  bave  no  doubt  it  is  corre<-t. 

Mr.  Manager  Butler.  We  offer-  to  prove  that  after  tbe  President  had 
determined  on  the  removal  of  Mr.  Stanton,  Secretary  of  War,  in  spite  of  the 
action  of  the-  Senate,  there  being  no  vacancy  in  the  office  of  Assistant  Secretary 
of  the  Treasury,  the  President  unlawfully  appointed  his  friend  and  theretofore 
private  secretary,  Edmund  Cooper,  to  that  position,  as  one  of  the  means  by 
which  he  intended  to  defeat  the  tenure  of  civil  office  act  and  other  laws  of 
Congress. 

Mr.  EvARTS.  I  do  not  understand  that  to  be  a  date.  I  ask  you  to  be  good 
enough  to  put  it  on  the  SOth  of  November. 

Mr.  Manager  Butler.  I  Want  to  have  it  appear  in  relation  to  that. 

Mr.  EVABTS.  Put  in  what  you  have  also,  if  you  please. 

Mr.  Manager  Butler.  If  the  learned  counsel  will  allow  me,  I  will  make  my 
offer  as  I  like. 

Mr.  EvAKTs.  Undoubtedly.  I  only  asked  you  to  name  tbe  date.  Tou  can 
do  as  yoa  please  about  it. 
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The  Chikf  Justice,  The  Secretary  will  read  the  propoei(ion. 
The  Secretary  read  as  follows  : 

Wa  offer  to  prove  that,  after  Uie  PreeWent  had  aetormined  on  the  remora!  of  Mr,  Stanton, 
Secretatj  of  War,  in  spiW  of  the  action  of  the  Senate,  there  being  no  vacancy  in  the  office 
of  Aeaietant  Secretary  of  the  Treasury,  the  President  unlawfully  appointed  his  friend  and 
theretofore  private  secretary,  Edmund  Cooper,  to  that  position,  as  one  of  the  means  by 
nhich  he  intended  to  defeat  the  tenure  of  civil  office  act  and  other  lavrs  of  Congress. 

Mr.  EVARTS.  The  action  of  the  ScDate,  I  think,  waa  in  December,  1867, 

Mr.  Stanbery.  Febrnary  13. 

Mr,  Manager  Butlkr,  January  13. 

Mr.  Stanbery.  Yea;  that  is  it. 

Mr.  Evarts.  January  13,  1868  ,  to  that  iihat  you  now  offer  was  after  that. 

Mr.  Manager  Butler.  Oh,  no.  The  Pn  tident  formed  the  purpose,  as  he 
telle  VB  m  the  letter  to  General  Grant,  and  as  he  tells  ns  m  hia  answer,  on  the 
12th  of  AugiiBt,  1867,  when  he  suspended  Mr  Stiinton,  to  suspend  him  indefi- 
nitely ;  to  try  to  see  if  the  Senate  would  not  agree  to  that ,  if  they  would  not, 
then  to  keep  him  suspended  indefinitely,  and  remo\e  him  as  soon  as  ever  he 
could  get  anybody  to  aid  him.  That  la  oui  proposition  of  what  the  evidence 
and  the  claims  of  the  President  show;  he  tneant  to  do  that  in  spite  of  what 
happened ;  and  we  say  after  that  intent  was  formed  he  made  the  appointment 
,  of  Cooper. 

Mr.  EtTARTS.  Afierthe  lath  of  Angnst,  1867,  then.  We  want  to  get  at  the 
date ;  that  is  all. 

The  Chief  Justice.  Do  the  counsel  for  the  President  deaire  to  be  heard 
further  t 

Mr.  Evarts.  No,  air;  but  we  object  to  it.  It  is  not  within  any  article  of 
impeachment. 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the 
Senate.  The  question  is,  whether  the  evidence  proposed  by  the  honorable 
managers  ahall  be  admitted  I 

Mr.  Sherman.  I  should  like  to  have  the  managers  answer  a  question  before 
the  vote  is  taken.  , 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Ohio,  ■■ 

The  Secretary  read  as  follows  ; 

Will  Ibe  managers  read  the  particular  clauses  of  the  eighth  and  eleventh  articles  to  prove 
which  this  testimony  ia  offered'; 

Mr.  Manager  Butler.  As  I  understand  it,  it  is  to  prove  the  intent  alleged  in 
the  eighth  article  in  these  worda : 

With  intent  nnlawfnllr  to  control  the  disbiirsements  of  the  moneys  appropriated  for  the 
l)511itary  service  and  for  the  Department  of  War. 

'    He  did  a  certain  act  with  that  intent.     Now,  to  prove  that  intent,  we  show  he 
did  a  certain  other  act  which  would  enable  him  to  control  the  moneys. 

The  Chief  Justice.  The  eighth  article  seems  to  aay  nothing  about  money. 
-  Mr.  Manager  Butler.  The  eighth  article  reads  : 

Tliat  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  high  duties 
of  his  office,  and  of  his  oaih  of  ofHce,  with  intent  nulawfully  to  control  the  disburaemeBts 
of  moneys  appropriated. 

The  Chief  Justice,  What  act  is  charged  1 

Mr.  Manager  Butlbr.-    The   act   charged   is,  Ihat,  with   that  intent,   he 
appointed  Thomas.     Now,  to  prove  the  intent  with  which  he  appointed  Thomas, 
\    we  prove  that  he  also  prepared  a  man  who,  in  the  office  of  Assistant  Secretary 
of  the  Treasury,  would  answer  Thomas's  requisitions. 

Now,  as  to  the  other  point,  I  will  read,  in  answer  to  the  question  of  the  sen- 
ator, from  the  eleventh  article  : 

By  nDlBwfn]ly  devising  and  contriving,   and  atlemptiog  to  devise  and  contrive,  means 
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by  which  he  should  preveDt  Edwin  M.  Slanton  from  fortliwith  resuming  the  functiona  of  the 
office  of  Sec.rolary  for  the  Department  of  War,  notwitbstuniiing  the  retuaal  of  the  StinatB  to 
concur  in  the  suspension  therttofore  made  by  said  Andrew  Johnson  of  said  Edwin  M.  Slan- 
ton from  said  office  of  Secretary  for  the  Department  of  War ;  and  also,  by  fiirlher  unlawiiilly 
devising  and  contriving,  and  attempting  to  devise  and  contrive,  means,  then  and  there,  to 
prerent  the  ejecntion  of  an  act  entitled  "  An  act  nniking  appropriations  for  the  support  of  the 
army  for  the  fiscal  year  ending  June  30,  1868,  and  for  other  purposes,"  approved  March  3, 
and,  also,  lo  prevent  tiie  elocution  of  an  act  entitled  "An  act  to  pMvidefor  the  more  effident 
government  of  the  rebel  Slates,"  passed  March  2,  1867, 

He  had  done  what  he  has  heen.  chained  to  have  done.  And  now,  in  that 
connection,  we  claim  that  this  was  a  part  of  the  machinery  to  carry  out  this 
thing;  becauBe,  auppoae,  looking  forward  to  have  happened  exactly  what  did 
happeD,,to  wit,  that  Mr.  Stanton  would  not  give  up  the  War  Department,  then 
the  questioti  was,  would  Mr,  McOulloch  answer  the  requisitions  of  Thomas  or 
of  anybody  else  he  should  put  in,  if  Stantoo  should  hold  on  ?  It  ie  clear  that 
the  President  knew  he  would  not,  because,  although  he  served  a  notice  upon 
McCulloeh  to  do  it,  McCullocb  will  not  to-day,  and  he  baa  not  been  able  to  get 
one  through  Thomas.  Now,  then,  he  gets  Thomas  in  ;  he  must  put  in  some- 
body in  the  Tfeasury  Department  who  will  obey  Thomas.  Thereupon  he  puts 
Cooper  in ;  and  with  a  single  stroke  of  his  pen  he  claims  to  have  the  riglit 
to  remove  McCuUoch;  and  he  also  claime,  and  has  put  it  in  his  answer,  that 
McGuIloch,  as  one  of  liis  cabinet,  has  agreed  to  go  at  a  stroke  of  his  pen  ;  so  that 
he  has  got  the  whole  army  and  treasury  of  the  United  States  withiu  his  con- 
trol. It  was  with  int«nt  to  do  that  that  he  made  the  appointment  of  Cooper ;  and 
to  show  that  it  was  with  that  intent,  we  show,  so  ansious  was  he  to  do  it,  that 
he  did  not  muke  the  appointment  lawfully  ;  that  he  first  made  it  when  the  Senate 
was  not  in  session,  by  issuing  a  full  commission  ;  then  he  sent  it  to  the  Senate, 
and  the  Senate  rejected  Cooper ;  hut  still,  so  bent  was  he  on  having  Cooper  not 
private  secretary,  but  Assistant  Secretary  of  the  Treasury,  wherehe  could  con- 
trol the  moneys  of  the  United  States,  that  he  first  appointed  him  ad  interim, 
showing  that  he  got  him  under  the  same  designation  as  Tbomaa  ;  and  the  desig- 
nation shows  something. 

The  Chief  Justice.  Are  senators  ready  for  the  question  t 

Mr.  Johnson.  I  request  the  managers  to  answer  a  question  which  1  have  sent 
to  the  Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  question  propounded  by 
the  senator  from  Maryland. 

The  Secretary  read  as  follows  : 

The  managers  are  requested  tosaywhetherthey  propose  lo  show  that  Cooper  was  appointed 
by  the  President  in  November,  1867,  as  a  means  to  obtain  the  unlawful  possession  of  the 
public  money,  other  than  by  tbe  fact  of  tlie  appointment  itself? 

Mr.  Manager  Butler.  We  certainly  do — ia  that  an  answer? — more  than  by 
the  appointment.  That  we  may  not  he  misunderstood  hereafter,  we  propoae  to 
show  that  he  appointed  him,  and  thereupon  Mr.  Cooper  went  into  the  exercise 
of  the  duties  of  tbe  office  before  his  appointment  could  by  any  possibility  be 
legal ;  and  that  he  has  been,  we  hope  and  believe  we  shall  sbow  that  he  has 
been,  controlling  other  public  moneys  since. 

The  Chief  Justice  having  put  the  question  on  the  admissibility  of  the  evidence, 
declared  that  the  negative  appeared  to  prevail, 

Mr.  Howard  and  Mr.  Sumner  called  for  tbe  yeas  and  nays ;  and  they  were 
ordered. 

Mr.  Heivdehsox.  Before  tbe  vote  is  taken,  I  desire  that  some  testimony  shall 
be  read.     I  send  my  request  to  the  Chair. 

The  Secretary  read  Mr.  Henderson's  request,  as  follows : 

It  is  requested  that  the  testimony  of  the  witness,  Chandier,  in  regard  to  the  mode  and  tnan- 
nor  of  obtaining  money  on  a.  requisition  of  the  Secretary  oi  War  be  read. 
,     The  Chief  Justice.  It  can  only  be  read  from  the  notes  of  the  short-band 
reporter;  but  the  witness  can  restate  it. 
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Mr.  Henderson.  I  will  inqaire  if  the  witness  will  be  permitted  to  veatate  it  ? 

The  Chikf  Justice.  Ceitainly. 

Mr.  Henderson.  My  object  ia  to  know  whether  money  can  be  obtained  npon 
the  requisition  of  the  Assiatant  Secretary,  and  not  of  the  Secretary  himself  j  jnst 
to  that  point. 

Mr.  EvABTS.  Let  him  answer  to  that  very  point. 

Mr.  Manager  Butler.  Let  him  answer. 

The  Chief  Justice,  (to  the  witness,)  Answer  the  question  proposed  by  the 
senator  from  Miasouri.     Will  the  senator  state  the  question  to  the  witness  1 

Mr.  HE^DeKS0N.  I  prefer  that  the  managers  ahonid  do  ao. 

Mr.  Manager  Butler,  (to  the  witness.)  Will  yoa  state  now  whether  the 
Assistant  Secretair  oin  sign  warrants  ? 

Mr.  Curtis  and  Mr.  Evaiits.  That  ia  not  the  queation. 

Mr.  Manager  Butler.  For  the  payment  of  money  ' 

Mr.  Curtis.  The  question  ia,  whether  on  requisitions  of  the  War  Depart- 
ment  

Mr.  Manager  Butler.  Whether,  npon  the  requisition  of  any  department  of 
the  government,  the  Assistant  Secretary  of  the  Treasary  can  sign  warrants  on 
the  treasury  for  the  payment  of  money  1 

The  Witness.  Until  the  passage  of  a  late  statute,  whenever  the  Secretary 
of  the  Treasury  was  present  and  acting,  money  could  not  be  drawn  from  the 
treasury  upon  the  signature  of  the  Assistant  Secretary  of  the  Treasury.  An  act 
haa  been  passed  within  a  year  allowing  the  Assistant  Secretary  to  sign  covering- 
in  warranta  and  warrants  for  the  payment  of  money  upon  accounts  stated ;  but 
the  practice  atill  continues  of  signing  all  customary  warrants  by  the  signature 
of  the  Secretary  of  the  Treasury.  The  warrants  are  prepared  arid  the  initiiils 
of  the  Assistant  Secretary  in  charge  of  the  warrants  placed  upon  them,  and  then 
they  are  signed  hy  the  Secretary  of  the  Treasury  when  he  is  present. 
_  Mr.  Eessenden.  I  ask  that  that  law  may  be  read.  I  should  like  to  know 
what  it  is  exactly. 

Mr.  Manager  Butler,  (to  the  witness,)  Do  you  remember  the  date  of  it? 

The  WiT.\GS8.  It  is  within  a  year.  I  can  find  it  if  you  give  me  the  statutes 
for  the  last  year. 

The  Chief  Justice.  The  Chief  Justice  will  put  a  question  to  the  witness  ; 
whelher  before  the  passage  of  the  act  to  which  he  refers  any  warrant  could  be 
drawn  by  the  Assistant  Secretary,  unless  he  was  Acting  Secretary  in  the 
absence  of  the  Secretary  t 

A.  There  could  not.  Prior  to  the  passage  of  this  act  no  money  could  be 
drawn  from  the  treasury  npon  the  aignature  of  an  Assistant  Secretary,  unless 
when  Acting  Secretary  under  aa  appointment  for  that  purpose. 

By  Mr.  Manager  BuTLER  : 

Q.  When  the  Assistant  Secretary  acts  for  the  Secretary,  does  he  sign  all 
warranta  for  the  payment  of  mone]y  1 

A.  When  Acting  Secretary,  of  course  he  sigoa  all  warrants  for  the  payment 
of  money. 

Mr.  Cameron.  I  desire  to  ask  a  question. 

The  Chief  Justice.  The  senator  will  reduce  his  question  to  writing  and 
send  it  to  the  Chair. 

Mr.  Cameron.  I  did  not  uifdersfand  that.  I  desire  to  ask  aquestion  merely 
OB  to  the  practice.     I  can  io  it  in  less  time  than  by  writing  it. 

The  Chief  Justice.  The  rule  requires  it  to  be  reduced  to  writing. 

Mr.  Manager  Butler.  I  will  read  the  law  to  which  reference  has  been  made  : 

AN  ACT  Buppleinental  U 
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ment  nndei'  his  hand  am]  official  seal,  Co  deln^ale  to  one  of  the  Assistant  Secretaries  of  tbe 
treasury  authority  to  sign  in  his  stead  all  watraots  for  the  paymPuC  of  moaey  intu  Che  public 


Treasury  and  all  warrants  for  the  dialiitraenient  from  the  public  treasury  of  money  certified 
by  tbe.proper  aceonoting  officers  of  the  treasury  to  be  due  upou  acconnts  duly  audited  aud 
settled  by  tbem ;  and  such  warrants  so  signed  shall  he  In  all  ca^es  of  tbe  same  Taliditj  as  if 
they  had  been  sigued  by  tbe  Secretary  of  tbe  Treasury  himself." 

Mr.  OoNKLiNQ  and  others.  Whst  is  the  date  of  that ! 

Mr.  Manager  Eutleb.  The  date  ia  March  2,  1867,  the  same  date  as  the 
tenure-of-o£Gce  act. 

A  single  other  question,  which,  perhaps,  is  rather  a  conelttston  of  law  than  of 
fact.  {To  the  witness.)  Ia  case  of  t!ie  removal  or  absence  of  Mr.  McOulloch 
or  the  Secretary  of  the  Treasury,  as  I  understand,  the  Assistant  Secretary  per- 
forms all  the  acts  of  the  Secretary  ? 

Mr.  EvARTs.  That  is  a  question  of  law. 

Mr.  Manager  Butler.  I  said  I  doubted  as  to  that.  I  was  only  askiug  for 
the  practice.     (To  the  witness.)     Is  that  the  practice  ? 

A.  I  am  not  certain  that  it  ia,  without  an  appointment  as  Acting  Secretary  for 
the  Assistant  Secretary,  signed  by  the  President. 

Mr.  Cambro\.  I  desired  to  put  a  question,  and  I  think  it  is  contrary  to  the 

Practice  to  require  me  to  put  it  in.  writing;  but  I  have  reduced  it  to  writing,  and 
ask  that  it  be  road. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
eenator  from  Pennsylvania. 

The  Sccretaiy  read  as  follows  : 

Can  the  Assistant  Secretary  of  the  Treasury,  under  the  law,  draw  warranis  for  tbe  pay- 
ment of  moneys  by  the  Treasurer  without  the  direetiou  of  She  Secretary  of  the  Treasury  ! 

The  Witness.  Since  the  passage  of  the  act,  I  understand,  the  Assistant  Sec- 
retary can  sign  a  warrant  for  the  payment  of  money  in  the  cases  specified. 
By  Mr.  Evarts: 

Q.  Is  not  that  by  deputation  ? 

A.  Which  is  presumed  rather  to  be  with  the  assent  and  approval  of  the  Sec- 
retary of  the  Treasury. 

Mr.  Cameron.  I  will  ask  another  question  without  reducing  it  to  writing. 

The  Chief  Justice,  If  there  be  no  objection,  the  senator  from  Pennsylvania 
■will  be  allowed  to  put  a  q^iestion  without  reducing  it  to  writing. 

Mr.  Williams.  Mr.  President,  I  object. 

The  Chief  Justice.  The  senator  from  Oregon  objects. 

Mr.  Camkron.  The  question  I  intended  to  ask  was,  has  it  been  the  prac- 

The  Chief  Justice.  The  senator  is  not  in  order. 

Mr.  Manager  Butler.  (To  the  witness.)  Has  it  been  the  practice  for  him  to 
sign  warrants  ? 

A.  Since  the  passage  of  the  act  in  question  it  has. 

The  Chief  Justice.  Senators,  the  question  is :  Shall  the  evidence  proposed 
by  the  managers  be  received  ? 

Mr.  Eessf.nden.  I  should  like  to  put  a  question  as  soon  as  I  have  an  oppor- 
tunity to  write  it.  fAfter  writing,]  There  are  two  questions  which  I  wish  to 
put. 

The  Chief  Justice.  Tbe  Secretary  will  read  tbe  questions  proposed  by  the 
senator  from  Maine. 

The  Secretary  read  as  follows  : 

Q.  Has  it  been  the  practice  since  tbe  passage  of  the  law  for  an  AssiBtant  Secretary  lo  sign 
warrants  tinless  epscially  appointed  and  authorized  by  the  Secretary  of  the  Treasury  T 

Q.  Has  any  Assistant  Secretary  been  autborized  to  sign  any  warrants  eicept  such  as  are 
specified  in  the  act  ? 

The  WiT.\ESS.  It  has  not  been  the  practice  for  an  Assistant  Secretary,  since 
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tLe  passage  of  the  act,  to  Bign  warraute  except  upon  an  appointment  by  the 
Secretajy  for  that  purpose,  in  accordance  with  the  provisionB  of  the  act.  Imme- 
diately upon  the  passage  of  the  act,  the  Secretary  authorised  one  of  his  Assist- 
ant Secretaries  to  sign  wan-ants  of  the  character  described  in  the  act,  and  they 
have  been  customarily  signed  by  that  Assistant  Secretary  in  all  caees  since  that 
time. 

Mr.  Fbssenubiv.  Now  let  the  second  question  he  read. 

The  Secretary  read  the  second  qnestion  as  follows : 

Q.  Has  any  AssJEtaut  Secretary  beeo  authorized  to  eign  bdj  wairantB  except  sitcli  aa  are 
specified  hj  tbeacti 

The  WiTNKSS.  No  Assistant  Secretary  has  been  authorized  to  sign  warrants 
except  such  as  are  specified  in  this  act,  unless  when  Acting  Secretary. 

The  Chief  JusxrcE.  Senators,  yon  who  are  of  opinion  that  the  evidence 
offered  on  the  part  of  the  managers  should  be  admitted,  wiil,  as  your  names  are 
called,  answer  yea;  those  who  are  of  the  contrary  opinion  will  say  nay.  The 
Secretary  will  call  the  roll. 

The  question  being  taken,  the  result  was  announced — yeas  23,  nays  26. 

Mr.  CoNNESS.  I  desire  to  know  how  my  name  is  recorded  f 

The  Chjef  Justice.  The  senator  is  recorded  among  the  yeas. 

Mr.  COi\NiiSS.  That  is  a  mistake.  I  voted  in  the  negative,  and  I  wish 
myself  recorded  correctly. 

The  change  being  made,  the  result  was  announced — yeas  22,  nays  37,  as 
follows ; 

Yeas — MesaTg.  Anthon?,  Cameron,  Cattell,  Chandler,  Cole.  Conkling,  Corbett,  Cragin, 
Dr^e,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Nye,  Pomeroy,  Eamsej,  Kosb, 
SpraguB,  Sumner,  Thayer,  Tiptou,  and  Wilson — 22. 

Nays — Messrs.  Bayard,  Bnckalew,  Conness,  Davis,  Diion,  Dooliltle,  Ednranda,  Ferry, 
Pessenden,  Fowler,  Frelinghuysen,  Grimes,  Heoderson,  Hendricks,  Johnson.  McCreery, 
Morrill  of  Maine,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Sherman, 
Stewarl,  Trumbull,  Van  Winkle,  Vickers,  Willey,  and  Williams— 27, 

Hot  voting— Messrs.  Harlau,  Morton,  Saulsbary,  Wade,  and  Yates— 5. 

The  Chief  Justice.  The  yeas  are  22,  the  nays  are  27.  So  the  evidence  ia 
not  received. 

Iflr.  Manager  Butler.  Then  I  have  nothing  further  to  ask  this  witness  at 
present.  We  may  wish  to  call  him  again,  however,  at  another  part  of  the  case, 
when  we  get  along  further,  so  that  we  can  offer  this  in  another  view. 

Mr.  EvARTS.  We  shall  reserve  our  questions  till  thea. 

Charles  A.  Ti.vker  sworn  and  examined. 
By  Mr.  Manager  Butler  ; 

Question.  What  is  your  full  name  ! 

Answer.  Charles  A.  Tinker. 

Q.  What  is  your  husineaa  ! 

A.  I  am  a  telegraph  operator. 

Q.  Are  you  in  charge  of  any  office  7 

A.  I  am  in  charge  of  the  Western  Union  Telegraph  office  in  this  city. 

Q.  Were  yon  at  any  time  in  charge  of  the  military  telegraph  office  of  the 
War  Department  ? 

A.  I  was. 

Q.  From  what  time  to  what  time  ? 

A.  I  can  hardly  tell  from  what  time.  I  was  in  charge  of  the  military  tele- 
graph office  of  the  War  Department  up  to  August,  1S07.  I  think  I  was  per- 
Bonally  in  charge  something  like  a  year.  I  w»8  connected  with  the  office  for 
Bomething  like  five  years. 

Q.  While.in  charge  of  that  office,  state  whether  a  despatch  from  Lewis  E. 
Parsona,  of  Montgomery,  Alabama,  came  to  Andrew  Johnson,  President  uf  the 
United  States,  and  if  so,  at  what  date  ? 
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A,  I  think  while  in  that  ofGce  I  saw  a  great  many  such  despatches. 

Q.  What  paper  have  you  in  your  hand  1 

A.  I  have  what  profcssefl  to  be  a  copy  of  a  telegram  from  Lewis  E.  Paraons, 
Montgomery,  Alahama,  addressed  to  "  His  Excellency  Andrew  Johnson, 
Preeidont." 

Q.  Do  you  know  whether  that  telegram  came  through  the  office  ? 

A.  I  recognize  this  aa  being  the  character  of  deapatclt  which  passed  through, 
or  was  received,  at  the  military  telegraph  office. 

Mr.  CoRTis.  That  we  must  object  to. 

Mr.  Manager  Butler,  (to  the  witness.)  Were  there  duplicate  originals  of 
telegrams  received  kept  at  the  military  telegraph  office? 

A.  What  is  called  a  press  copy  was  taken  of  each  despatch  before  being 
delivered  from  the  office. 

Q.  Was  such  a  press  copy  taken  of  each  despatch  before  it  was  sentt 

A.  Not  before  being  sent. 

Q.  The  original  was  kept,  then  t 

A.  The  original  was  kept  on  file  in  the  office. 

Q.  State  whether,  at  my  request,  you  esaiained  those  press  copies  T 

A.  I  did. 

Q.  Did  you  find  such  a  despatch  as  I  have  descrihed  among  those  presa 
copies  ? 

A.  I  did. 

Q.  Did  yon  copy  iti 

A.  I  made  a  copy. 

Q.  Have  you  got  that  in  your  hand  7 

A.  No,  sir,  I  have  not. 

Q,  Can  you  give  an  explanation  as  to  that  copy  you  now  have  in  yonr  hand  1 

A.  I  made  a  copy  of  the  despatch,  and  answered  the  summons  of  the  man- 
agers, and  I  placed  the  copy  in  your  Imnds,  and  I  heard  you  order  your  clerk 
to  make  a  copy  of  that ;  and  after  a  short  time  the  clerk  returned  with  that 
copy,  and  read  the  copy  which  he  bad  made,  and  you  returned  to  me  the  copy 
I  had  made. 

Q,  Have  you  that  copy  ? 

A,  I  have. 

Q.  Very  well ;  produce  the  original  despatch  and  the  copy  both. 

Mr.  EvARTS.  I  ask  what  is  meant  by  the  "original  despatch,"  I  under- 
stood this  was  a  despatch  received  here. 

Mr.  Manager  Butlkr.  The  original  press  copy  is  meant. 

The  Witness.  I  me^n  to  say  that  I  have  the  original  press  copy.  [Pro- 
ducing a  bound  letter-book,  the  pages  of  which  were  press  copies  of  despatches.] 

Q.  Have  you  that  original  press  copy  t 

A,  I  have  it. 

Mr.  Manager  B«ti,er.  Read  from  it,  please. 

Mr,  Stanbery.  Oh,  no. 

Mr.  EvABTS,  Let  us  see  what  it  is. 

[The  book  was  handed  to  the  counsel  for  the  respondent.] 

Mr.  Stanbery.  I  wish  to  ask  a  pretimiuary  question.  (To  the  wituMB.) 
Did  you  make  this  press  copy  yourself? 

A.  The  press  copy  is  made  by  the  clerk.  The  telegram  is  written  by  one 
of  the  operators. 

Mr.  Bvarts.  By  you  I 

The  Witness.  Not  by  me  personally. 

Mr.  Curtis.  We  object. 

Mr.  Evarts.  This  book  does  not  prove  itself. 

Mr.  Manager  Butler.  I  do  not  understand  the  objection,  if  there  Is  any. 

Mr.  Evarts.  We  do  not  understand  that  a  telegraph  company's  hooks  prove 
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themaelves  like  a  record.     You  bring  no  living  witness  that  verifies  anything 
here. 

Mr,  Manager  Bl'tlkr.  I  will  pass  from  this  for  a  moment.  (To  the  witness.) 
Do  you  remember,  ae  aa  act  of  memory,  whether  such  a  telegram  as  that  passed 
through  the  office  1 

A.  I  do  not  remember  this  despatch  having  passed  through  the  oiSce ;  I 
cannot  take  my  oath  that  I  reonember  the  particular  despatch. 

Q.  Will  you  state  whether  you  have  an  original  despatch  of  the  same  date 
signed  "Andrew  Johnson?" 

A.  I  have. 

Q.  Produce  it. 

A,  I  have  a  bonk  in  which  the  despatch  is  filed.  (Producing  a  bound  letter- 
hook  on  the  pages  of  which  were  pasted  despatches.) 

Q.  Are  you  so  familiar  with  the  signature  of  Andrew  Johnson  as  to  kuow 
whether  that  is  his  niime  signed  to  it  ?   ■ 

A.  I  beheve  that  to  be  his  signature;  I  am  very  familiar  with  it. 

Q.  Have  you  any  doubt  in  your  own  mind  as  to  that  ? 

A,  None  whatever. 

Q.  Is  this  book  which  I  hold  in  my  hand  and  you  have 
record  book  of  the  United  States  military  telegraph  of  t 
wherein  original  despatches  are  put  on  record  1 

A.  It  is  the  book  in  which  the  original  despatches  were  filed. 

Q.  Do  you  know  whether  this  despatch  passed  through  the  office  to  Lewie 
E.  Parsons? 

A.  I  do  know  from  the  marks  it  contaiBS, 

Mr.  Curtis.  That  is  an  inference. 

The  Witness.     I  can  answer  that     I  saw  the  despatch  in  the  office. 
By  Mr,  Manager  Butler  : 

Q.  And  it  bears  the  marks  of  having  been  sent  I 

A.  Yes,  sir. 

Mr.  Stanbbry,  Now,  let  na  see  the  despatch.  [The  book  was  handed  to 
the  counsel  for  the  respondent  and  examined  by  them.  ]  This  is  very  good 
leading ;  but  will  you  tell  us  what  is  the  object  of  this  testimony  ?  We  like 
the  document ;  hut  what  is  the  object  of  it  here  1 

Mr.  Manager  Butler.  Do  you  object  to  this  document,  whatever  the  object  is? 

Mr.  Stanbbrv.  We  object  until  we  know  the  purpose. 

Mr.  Manager  Butler.  The  question  that  I  put  now  is  simply  whether  you 
object  to  the  vehicle  of  proofs 

Mr.  Evakts.  No. 

Mr.  Manager  Butler.  If  it  is  proper  to  read  it  at  all,  the  question  is  whether 
it  ta  proved. 

Mr.  EvARTS.  It  proceeded  from  the  President,  and  therefore  it  is  proved. 

Mr.  JoHNSOX.  What  is  the  date? 

Mr.  Manager  Butler.  January  17,  1867;  the  same  date  with  Parsons's 
despatch. 

Mr.  Stanberv.  Now,  the  object? 

Mr.  Manager  Butler.  Not  yet,  sir.  (To  the  witness.)  On  the  same  day 
that  this  is  dated  do  you  find  in  the  records  of  the  department  a  press  copy  of 
a  despatch  from  Lewis  E.  Parsons  to  which  this  is  in  answer  ) 

A.  I  find  in  the  press  copy  book^a  copy  of  a  despatch  which  that  was  is 
answer  to. 

Mr.  EvABTS.  How  does  that  appear  ? 

Mr.  Manager  Butler.  It  appears  because  the  witness  has  sworn  to  it. 

Mr,  Evabts,  If  it  is  an  answer,  it  speaks  for  itself. 

Mr.  Manager  Butler.  Again  I  must  reply,  if  the  question  is  put  to  me  how 
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it  appearfi,  he  has  sworn  that  it  ia  an  answer.  (To  the  witnesB.)  Now,  what 
was  this  telegraph  office?  The  heading  of  the  despatch  is  "United  States 
Military  Telegraph."  Was  this  telegaaph  under  the  control  of  the  War  Depart- 
ment J 

A.  At  that  time  it  was  not  under  the  control  of  the  War  Dcpartmeat, 

Q.  Where  were  the  hooks  kept  1 

The  Witness.  Do  I  understand  you  to  mean  the  lines? 

Mr.  Manager  Butleei.  I  do  not  mean  the  lines,  I  mean  the  office ;  was  it  ia 
the  War  Department  building  ] 

A.  It  was. 

Q.  And  were  the  oflicers  employes  of  the  War  Department  1 

A.  They  were. 

Q.  Were  the  records  of  its  doings  at  that  ofBce  kept  in  the  War  Department  ? 

A.  They  were. 

Q.  And  are  these  books  and  those  papers  produced  from  the  War  Depart 

A.  No,  sir;  they  are  not. 

Q.  Where  do  they  come  from  now  J 

A.  They  come  from  the  Wai-  Department  through  the  telegraph  office ;  it  has 
the  original  despatches  of  the  War  Department. 

Q.  They  came  to  the  telegraph  office  from  the  War  Department  ? 

A.  Yes,  sir. 

Q.  They  came  originally  as  records  from  the  War  Department  ? 

A.  From  the  War  Department  to  the  telegraph  office,  and  I  bring  them  here. 

Mr.  Manager  Butljsb.  I  submit  now  to  the  Senate  that  I  propose  to  use  in 
evidence,  if  it  is  otherwise  competent,  the  despatch  of  Lewis  E.  Parsons  to 
which  Andrew  Johnson  made  reply.  Having  proved  what  I  have  proved,  is 
there  any  objection — I  mean  now  as  to  the  vehicle  of  evidence  simply,  not  as  to 
the  competency  of  the  contents  1 

Mr.  EvAHTS.  On  that  point  in  thia  present  case,  although  we  regard  the 
proof  of  Mr.  Parsons'a  despatch  as  incompetent  and  insufficient,  we  shall  waive 
any  objection  of  that  kind,  and  the  question  may  now  stand  upon  the  compe 
tency  of  the  proof. 

Mr.  Manager  Butler.  On  the  question  of  relevancy,  I  suppose  I 

Mr.  EvARTS.  Yes,  and  competeucy  ;  its  admissibility  in  any  way. 

Mr.  Manager  Butlkr.  Admissibility  of  the  proof  of  the  contents  ? 

Mr.  EvAHTS.  Yes.  We  have  had  no  notice  to  produce  the  original,  bat  we 
care  nothing  about  that. 

Mr.  Manager  Butler.  To  that  I  answer  we  have  the  original  here. 
■    Mr,  EvARTS.  No  ;  but  the  original  of  Mr.  Parsons's  despatch  delivered  to  the 
President.     We  have  had  no  notice  to  produce  that;  we  know  nothing  about 
it;  but  we  waive  that.     Now,  we  inquire  in  what  view  and  under  what  article 
these  despatches  dated  prior  to  the  civil-tenure  act  are  introduced  ? 

Mr.  Manager  Butler.  In  order  that  the  Senate  acting  both  as  court  and  jury 
may  understand  whether  these  papers  are  admissible  in  evidence,  it  becomes 
necessary,  with  the  leave  of  the  President  and  the  Senate,  to  read  them  de  bene 
eate,  in  order  that  we  may  show  how  they  become  competent. 

Mr.  Curtis.  We  do  not  object  to  your  reading  them  de  bene  esse. 

Mr.  Manager  Butler.  The  despatch  of  Mr.  Parsons  is  : 

MoN'CGOHERY,  Alabama,  January  17,  1867, 

Legislature  in  aession.  Efforts  making  to  reconsider  vole  on  constitutional  amaDdoiant. 
Report  from  WnBhingtoo  gavB  it  is  probable  an  enabling  act  will  pasB.  We  do  not  know 
wliBt  to  believe.    I  bud  notbing  here. 

LEWIS  B.  PAE80N3, 

,,,   „     -  ,  Excheage  Hotel 

Hia  Eicelleucf  Andrew  Johnbon,  PrtsidtM 
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ITie  reBponse  is : 

United  States  Military  Telegraph,  Executive  Office, 

tliishington,  D.  C,  Jonuorj  17,  1867. 

Wbst  possible  tcood  CKD  be  obtoioed  by  reconsidering  tbe  constitutional  amendment  T  I 
know  of  iione  in  ihe  prenent  posture  of  affairs  ;  and  I  do  not  believe  tlie  people  of  tbe  whole 
country  will  sustain  any  set  of  individuals  in  attempts  to  change  the  whole  character  of  our 
government  by  enabling  acts  or  otherwise.  I  believe,  on  the  contrary,  that  they  will  evonfu- 
ally  nphold  all  who  have  patriotism  and  couraee  to  stand  by  the  Constitution  and  wbo  place 
their  confidence  in  the  people.  There  should  be  do  faltering'  on  the  part  of  those  who  are 
honest  in  their  determination  to  sustain  tbe  several  coordinate  departments  of  the  government 
in  accordance  with  its  original  design. 

ANDREW  JOHNSON. 

Hon.  Lewis  E.  Parsons,  MonigomeTy,  Alaiama, 

I  have  no  further  call,  after  having  read  these  despatches,  bo  that  they  may  he 
seen  of  the  Senate,  to  argue  the  question  whether  this  is  competent  evidence 
upon  articles  charging  Andrew  Johnson  with  attempting  to  overthrow  the  acta 
of  Congress,  to  oppose  their  vaiidity,  and  to  bring  its  legielatioo  into  contempt. 
It  is  either  under  the  tenth  or  the  eleventh  article  onite  competent. 

Mr.  EvARTs.  The  tenth  is  confined  to  the  President's  speeches.  It  alludea 
to  nothiDg  else. 

Mr.  CuitTiS.  Speeches,  not  telegrams. 

Mr.  Manager  BvrLBB.  I  am  reminded  by  the  learned  coiinsel  that  that  article 
refers  to  speeches  and  not  telegrams.  I  know  it;  hut  with  what  intent  were 
those  speeches  made?  For  what  purpose  were  they  made?  They  were  made 
for  the  purpose  of  arraying  the  country  against  the  Congress  of  the  United 
States  and  its  lawful  acts,  and  lo  bring  it  into  ridicule  and  contempt.  Now,  I 
am  upon  the  point  where  the  attempt  is  made  to  array  the  people  against  the 
lawful  acts  of  Congress  and  to  "  destroy  the  regard  and  respect  of  all  the  good 
people  of  the  United  States  for  the  Congress  and  legislative  power  thereof,"  and 
"  to  excite  the  odium  and  resentment  of  all  the  good  people  of  the  United  States 
against  Congress  and  the  laws  by  it  duly  and  constitutionally  enacted." 

We  must  go  back  a  moment,  if  the  Senate  please,  and  I  shall  take  but  a 
moment,  because  I  think  this  is  too  clear  for  argument.  The  President  had 
gone  forward  in  August  and  September,  1866,  declaring  everywhere  that  Con- 
gress had  no  power  to  do  what  it  was  proposing  to  do.  Congress  had  proposed 
the  constitutional  amendment  to  the  people  of  the  States,  and  for  the  purpose  of 
preventing  that  constitutional  amendment  from  being  accepted,  every  possible 
contumely  was  thrown  upon  Congress  and  every  possible  step  taken  to  prevent 
its  acceptance,  and- this  is  one  of  the  steps. 

I  will  not  argue  fiirther  under  that  proposition.  Then  the  eleventh  article 
charges  that  "  intending  to  deny  the  power  of  the  thirty-ninth  Congress  to 
propose  amendments  to  the  Constitution  of  the  United  States,"  he  did  declare 
so  and  so.  We  find  with  that  intent  that  when  Congress  had  passed  an  act  for 
the  pacification  of  the  southern  States  and  for  the  settlement  of  the  difficulty,  in 
the  shape  of  a  proposed  amendment  to  the  Constitution,  and  when  that  was  being 
considered  hy  the  southern  States,  the  President  of  the  United  States,  from  his 
high  position,  was  absolutely  telegraphing  to  the  legislature,  in  answer  to  a 
question  of  those  States  when  they  were  asking  for  advice,  urging  them  not  to 
accept  the  amendment  to  the  Constitution.  I  do  not  care  to  argue  this  any 
further. 

Mt.  BvARTa.  If  we  understand  the  honorable  managers  aright,  this  evidence 
ia  s^tpoeed  to  be  relevant  and  competent  only  in  reference  to  the  crimes  charged 
in  th«  tenth  and  eleventh  articles.  Is  that  so  t  Was  that  yonr  proposition,  Mr. 
Bailor  I 

Mr.  Kanager  Butleb.  My  proposition  is  that  it  Is  relevant  under  those.  I 
ha.ve  made  no  proposition  as  to  the  rest— — 

Mr.  EVARTS.  You  did  not  name  any  others. 
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Mr.  Manager  Butleb.  I  did  not  think  it  necessary. 

Mr.  EvARTS.  Very  well ;  I  shall  not  think  it  necessary  to  consider  any  others. 

Mr.  Manager  BuTLER,  Very  well;  we  are  agreed  on  that. 

Mr.  EvAHTS.  Now,  if  the  Chief  Justice  and  senators  will  give  their  attention 
to  the  tenth  article,  it  will  be  found  that  the  entire  charge  there  is  that  the  Presi- 
dent— 

Designing!;  and  intending  to  set  aside  tlie  rightfa!  aatbari^Jn□d  powers  of  Congress,  did 
attempt  to  bnng  ioto  disgraee,  ridicule,  hatred,  contempt,  and  reproach,  the  Congress  of  tbe 
1Jnitc4  States  and  the  sereral  liriinches  thereof,  M  impair  aud  destroy  the  regard  and  respect  of 
all  the  good  people  of  the  United  States  for  the  Cougrese  and  legislative  poviei  thereof,  (whiiA 
all  ofGcers  of  the  government  ought  inviolably  to  preservp  itiid  maintam,;  and  to  excite  tbe 
odium  and  reseutnient  of  all  the  good  people  of  the  Umted  Slalci  aj^aitst  Congress  tiud  the 
latva  by  it  duly  and  constitutionally  ouacted. 

That  is  tlie  entire  purview  of  the  intent.  Now,  the  only  acta  chaiged  as 
Aone,  with  this  intent  are  tbe  delivery  of  a  epeccli  at  the  Executive  Mansion  in 
August,  IS66,  and  two  speeches,  one  at  St.  Louia  and  the  other  at  Cleveland, 
in  September,  1866.     The  article  concludes  thai  by  mtans  of  these  utterauces — 

Said  Andrew  Johnson  has  bronght  the  high  office  of  the  President  of  tbe  United  Slates 
into  contempt,  ridicule,  and  disgrace,  to  the  great  scandal  of  all  good  citizens,  whereby 
said  Andrew  JohusoD,  President  of  tbe  United  States,  did  commit,  aud  was  then  and  there 
guilty  of,  a  high  misdemeunor  in  office. 

That  is  the  gravamen  of  the  crime;  that  he  brought  the  presidential  office 
into  scandal  by  these  speeches  made  with  this  intent.  Senators  will  judge  from 
the  reading  of  this  telegram,  dated  in  January,  1867,  whether  that  supports  the 
principal  charge  or  intent  of  his  derogating  from  the  credit  of  Congress  or  bring- 
ing the  presidential  office  mto  disei-edit. 

The  eleventh  article  has  for  its  substantive  cliarge  nothing  hut  the  making  of 
the  speech  of  the  18th  of  August,  1866,  saying  that  by  that  speech  he  declared 
and  affirmed — 

In  substance,  that  the  tliirty-ninth  Congress  of  the  United  States  was  not  a  Congress  of 
the  United  States  anthorized  by  the  Constitution  to  exercise  l^slative  power  under  the 
same,  but,  on  the  contrary,  was  a  Congress  of  only  part  of  the  States,  thereby  denying,  and 
intending  to  deny,  that  the  legislation  of  sail)  Cougross  was  valid  or  obligatory  upon  him, 
the  sidd  Andrew  Johnson,  except  in  ko  far  as  he  saw  fit  to  approve  the  same,  and,  also, 
thereby  denying,  and  iuteuding  to  deny,  (ho  power  of  the  said  thirty.nintb  Congress  to  pro- 
pose umendments  to  tbe  Constitution  of  the  United  Slates  :  aud  \a  pursuance  of  said  declara- 

That  is,  in  pursuance  of  the  speech  made  at  the  Executive  Mansion  on  the 
18th  of  August,  1866— 

The  aaicl  Andrew  Johnson,  President  of  the  United  Stales,  afterward,  to  wit,  on  the  21st 
day  of  February,  A.  D.  1868,  at  the  city  of  Waahingtou,  in  the  District  of  Columbia,  did^ 
unlawfully,  and  in  disregard  of  the  requirement  of  the  ConstJtution  tliat  he  should  take  care 
that  the  laws  be  f^thfully  executed,  attempt  to  prevout  the  execution  of  an  act  entitled  "An 
act  regulating  the  tenure  of  certain  civil  offices,"  passed  Match  2,  I8()7— 

Which  was  after  the  date  of  this  despatch — 

ontriving,  and  .iltempting  to  devise  and  contrive,  means  by 
1  M.  Stanton  from  forthwith  resuming  the  functions  of  the 
office  of  Secretary" for  the  Department  of  War. 

The  court  wilt  consider  whether  this  despatch  touches  that  subject. 

And  also  by  further  unlawfully  devising  and  contriving,  aud  attempting  to  devise  and  coq- 
trivti,  means,  then  and  there,  to  preveot  the  execution  ot  an  act  entitled  "  An  act  making 
appropriations  for  the  support  o)  tlie  army  for  the  fiscal  year  ending-  June  30,  1868,  and  for 
other  purposes,"  approved  Marph  2, 1H07;  and  also  to  prevent  tbe  execution  of  an  act  entitled 
"An  act  to  provide  for  the  more  efficient  government  of  the  rebel  States,"  passed  March  2,  1367. 

Also,  after  the  date  of  this  despatch.     It  is  under  one  or  the  other  of  these- 
IS  I  P 
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1  its  date  and  in  its  substance,  supposed  to  be 

Washington,  D.  C,  January  17,  1867. 

What  possible  good  cau  be  obtained  by  reconsidpriog  tbe  coustitttlional  amendment?  I 
know  of  none  in  the  present  posture  o!  affairs :  and  I  do  not  believe  tbut  tlie  people  of  llie 
whole  country  will  BUstain  any  set  of  individuals  in  atti^mpts  to  whanRe  the  whole  elinracter 
of  our  government  by  enabling  acts  or  otherwise. ,  I  believe,  on  the  contrary,  thut  tliey  will 
eveutually  uphold  all  wbo  have  patriotism  and  coutaee  to  stand  by  the  Constitution,  and 
who  plate  their  eonfideuce  in  the  people.  There  Bhonld  be  no  faltering  on  the  part  of  those 
who  are  honest  in  thuir  determination  to  sustain  the  several  co-ordinate  departTnents  of  the 
govern ment  in  aci^ordance  with  its  original  design. 

ANDREW  JOHNSON. 

Hon.  Lewis  E.  Parsons,  Monlgomenj,  Alahma. 

There  is  nothing  liere  pertinent  in  depreciation  of  Congress,  nothing  that 
tends  to  the  scandal  of  the  presidential  office,  npthing  that  has  relation  to  the 
defeat  of  laws  not  then  passed,  and  not  possible  to  be  ihe  subject  of  crime  or 
misdemeanor  on  the  part  of  the  President  in  resisting  or  opposing ;  and  we  find 
nothing  whatever  in  these  transactiotis — if  introduced  undoubtedly  leading  into 
a  wide  field  of  inquiry — that  touches  any  crime,  or  any  intent,  or  any  purpose 
mentioned  in  these  articles. 

Mr.  Manager  Boutwell.  Mr.  President  and  Senators,  if  this  evidence  is 
admissible  nndet  either  of  the  articles — and  I  have  no  donbt  it  is  admissible 
under  both  the  tenth  and  eleventh — it  is  Boffieient  for  our  purpose.  It  is  enough 
that  we  show  it  to  be  admissible  under  one ;  and  therefore  I  treat  the  proposi- 
tion to  introduce  this  evidence  under  the  eleventh  article  only — from  which  I 
think  it  must  appear  to  senators  that  there  can  be  no  doubt  upon  tins  point.  If 
attention  be  given  to  the  eleventh  article  it  will  be  aeeu  that  we  charge  that  the 
President  did — 

On  the  18th  day  of  Aufjust,  A.  D.  18G6,  at  tlio  city  of  Wwhington,  and  in  the  District 
of  ColUDibiu,  by  public  apeeoh,  declare  and  atiirnt,  in  substance,  ihat  the  3'Jlli  Cougiei^ii  of 
tlie  tJuited  Stales  was  not  a  Conereas  of  tlie  United  Stales  authorized  by  the  CouBtitution 
to  exercise  legislative  power  under  the  same,  but,  on  tbe  contrary,  was  a  Congress  of  only 
part  of  the  Slates,  thereby  denying  and  intending  to  deny  that  tlie  legislatlnu  of  said  Con- 
greflB  was  v^lid  or  obligatory  upon  him,  and  also  thereby  denying  and  inlending  to  deny 
the  power  of  tbe  :iHtii  Congress  to  propose  amendments  to  the  Constitution  of  the  United 
States — 

Tlie  very  subject  of  these  telegraphic  despatches — 

And  in  pursuance  of  said  declaration,  the  said  Andrew  Johnson,  President  of  the  United 
BCates,  afterward,  to  wit,  on  the  ^Ist  day  of  February,  A.  D.  miid — 

Which  we  understand  to  include  all  these  dates  between  the  time  when  the 
declaration  which  is  the  basis  of  this  article,  to  wit,  August  18,  18G6,  up  to  and 
including  the  21st  of  February,  1868,  so  that  all  that  period  is  open  to  us  for 
the  introduction  of  testimony  showing  the  transactions  of  the  President  on  this 
point — 

On  the  21st  day  of  Febrnary,  A.D.  1868,  at  the  city  of  Washington,  in  tbe  district  of 
Columbia,  did,  unlawfully,  and  in  disregard  of  the  requirements  of  the  Constitution  that  he 
should  tahe  care  that  the  laws  be  faitbfuDy  executed,  attempt  to  prevent  the  ei 


ititled"An  act  regalaliup  the  tenure  of  cert^n  civil  offices,"  passed  March  2,  1867,  by 

.  'fully  devising  and  contriving,  and  attemplioe  to  devise  and  contrive,  means  by  which 

he  should  prevent  Edwin  M.  Stanton  from  rortliwith  resuming  the  functions  of  the  office  of 


Secretary  lor  the  Department  of  War,  uotwiths landing  the  refusal  of  the  Senate  li 
In  the  suspension  theretofore  made  by  snid  Andrew  Johnson  of  said  Edwin  M.  Stanton  from 
"said  office  of  Secretary  for  tbe  Department  of  War;  and,  also,  by  further  unlawfully  devis- 
■ing  and  contriving,  and  attempting  to  devise  and  contrive  means,  then  and  there,  to  prevent 
the  eiecntion  of  an  act  entitled  "  An  act  malting  appropriations  for  the  support  of  the  army 
for  the  fiscal  year  ending  June  '.il<,  IStiS,  and  for  other  purposes,"  approved  March  2,  181)7 ; 
and,  also,  to  prevent  the  execution  of  an  act  entitled  "  An  act  to  provide  for  the  more  efficient 
government  of  the  rebel  States,"  passed  March  2,  1867. 

HereiD  we  see  the  nature  and  extent  of  the  influence  of  the  conduct  of  the 
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President  in  sending  out  this  telegram.  Here  was  Mr.  Paraona,  who  is  known 
upon  public  fame  to  have  been  the  pvovieional  governor  of  the  Stat*  of  Ala- 
bama in  the  year  1865  and  1SG6,  a  man  of  influence  in  that  part  of  the  country, 
who  asks  the  President'a  opinion  upon  the  very  matter  of  the  reconstruction  of 
the  rebel  Statee.     He  says  : 

Le^ialature  in  seasiou.  EfFbrts  makiup;  to  reconsitier  vole  on  cnnstitiitinnal  amendment. 
Report  from  Washing-ton  aajs  it  Is  probable  an  enabling  act  will  pais 

Which,  undoubtedly,  related  to  those  acts  which  have  come  to  he  called  acts 
for  the  government  of  the  rebel  States,  enabling  acts  ;  measuie*  oi  Congress, 
by  and  through  which  these  States  were  to  be  restored  to  the  Unmu  He  aaks 
the  opinion  of  the  President  as  to  what  they  shall  do.     He  saj  s , 

We  do  not  know  wliat  to  believe. 

Kow,  what  does  the  President  say? 

Wbat  possible  good  ciin  be  obtiuned  hj  reconsidering  the  cciiatittitional  amondtnentt 

Which  had  been  rejected. 

I  know  of  none  m  the  present  posture  of  afTuirs  ;  and  I  do  not  believe  the  people  of  the 
whole  countrj  will  sastain  any  set  of  individuuls^ 

Here  is  the  gist  of  the  offence  of  this  particular  telegraphic  despatch,  and 
showing,  also,  wherein  it  applies  under  the  charge  contained  in  the  eleventh 
article.  We  set  forth  in  the  eleventh  article  that  in  August,  186S,  he  had 
charged  that  Congress  was  not  a  constitutional  body  representing  all  the  States 
of  the  Union.  In  this  despatch  ho  speaks  of  Congress,  because  he  can  refer 
to  no  other  set  of  men,  as  a  "  set  of  individuals,"     He  says  : 

T  do  not  believe  the  people  of  the  whole  country  will  sustain  any  set  of  individuals — 

Tlius  characterizing  Congress  as  a  set  of  individuals,  which  is  seen  in  what 
he  says  in  regard  to  them — 
in  attempts  to  change  the  whole  cbaraeter  of  our  governmeut  by  enabling  acts  or  otherwise. 

And  wo  eay  that  herein  we  have  evidence  Lf  the  intent  of  the  President  to 
defeat  the  will  of  Congress  in  regard  to  the  enforcement  of  the  reconstruction 
laws,  which  is  precisely  the  offence  charged  against  him  in  the  eleventh  article 
preferred  by  the  House  of  Representatives.  I  am  reminded,  too,  that  the  origi- 
nal reconstruction  act  provides  for  the  adoption  of  the  constitutional  amendment 
as  one  of  the  conditions  precedent  to  or  coincident  with  the  right  of  a  State 
organized  under  the  reconstruction  laws  to  be  admitted  to  representation  in 
Congress. 

The  Chief  Justice.  Do.  the  counsel  for  the  respondent  desire  to  say  any- 
thing further? 

Mr.  EvARTS  and  Mr.  Curtis.  Nothing  further. 

Mr.  Manager  Butler.  I  wish,  if  the  presiding  officer  will  allow  me,  to  call 
attention  to  the  fifth  section  of  the  act  of  March  2,  1867,  known  as  ihe  recon- 
struction act,  which  is  the  act  described  in  the  eleventh  article,  which  provides  ; 

And  when  such  constitution  shall  be  ralified  by  a  majority  of  the  persons  voting  on  the 
question  of  rutjGcation  who  are  qualified  aa  electors  for  delegates,  ana  when  such  constitu- 
yon  shall  have  been  submitted  to  Cougieas  for  examination  and  approval,  and  Oongresa 
shall  have  approved  the  same,  and  when  said  State,  by  a  vote  of  its  legislature  elected  under 
said  constitution,  shall  hiive  adopted  the  amendment  to  the  Constitution  of  the  United  Stales 
proposed  by  the  thirty -ninth  Congress,  and  known  a«  article  fourteen,  and  when  said  article 
shall  linve  hecomea  part  of  the  Constitution  of  the  United  States,  said  State  shall  beentitled 
to  representation  in  Congress,  and  senators  and  Teptesenttktives  shall  be  admitted  therelrom 
on  ttieir  taking  the  oaths  prescribed  by  law. 

So  that  the  adoption  of  the  fourteenth  article  is  a  part  of  the  reconstruction 

The  Chief  Justice.  Do  the  counsel  for  the  reBpondeut  desire  to  be  heard 
further  1 

Mr.  Stanbery.  No,  sir. 
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Mr  Howard.  I  offer  a  question  to  the  managera. 

The  Chjki'  JrsTicn.  The  question  offered  by  the  senator  from  Michigan  will 

The  Secretary  read  as  follows  : 

What  amendment  of  the  Constitution  is  referred  to  in  Mr.  Pariona'i  deipatcli ' 

Mr.  Manager  Butlkr.  I  can  answer.  There  wa^  hut  one  amendment  at 
tliat  time  pending  before  the  country,  and  that  was  known  as  the  fourteenth 
article,  the  one  concerning  which  I  have  just  read,  auil  which  is  lequired  to  be 
adopted  by  every  State  legislature  before  the  State  can  bo  admitted  to  repre- 
sentatioa  in  Congress. 

The  CwrBP  Justice.  Senatora,  the  managers  offer  in  support  of  the  accusa- 
tions of  the  House  of  Bepresentatives  two  telegraphic  mewsages,  one  signed  by 
Lewis  E.  Patsons,  and  one  signed  by  Andrew  Johnson.  The  question  is,  is  the 
evidence  proposed  on  the  |iart  of  the  managers  admissible  ? 

Mr.  Dhakb.  T  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered  ;  and  being  taken,  resulted — yeas  27,  nays 
17  ;  as  follows  : 

Yeas— Messrs.  Anthony,  Cameron,  Cattoll,  Chandler,  Cole,  Conkling,  Conness,  Corbett, 
Ctttgin,  Drake,  Henderson,  Howard,  Morgan,  Morrill  of  Vermont,  Nja,  Pattei'son  of  New 
Hampshire,  Pomeroy,  Ramsey,  Ross,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipton, 
WiUey,  and  Wilson— 27. 

Navs — Massra.  Buckalew,  Davis, -Dixon,  Doolittlc,  Edmunds,  Perry,  Fesgeaflen,  Fowler, 
FrelingbaysEn,  McCreery,  Morrill  of  Maine,  Norton,  Patterson  of  Tennessee,  IVumbull, 
Van  Winkle,  Vickers,  and  Williams— 17. 

Not  voting — Messrs.  Bayard,  Grimes,  Harlan,  Hendriclis,  Hone,  Johnson,  Morton, 
Saulsbury,  Wade,  and  Yales— 10. 

So  the  evideoce  was  admitted, 

Mr.  Manager  Butlek.  I  suppose  that  the  despatches  need  not  be  read  again  ; 
they  have  been  read  once  or  twice. 

Mr.  Curtis.  No;  we  waive  the  further  reading. 

Mr.  DooLiTTLB.  Mr.  Chief  Justice,  the  hour  of  five  having  arrived,  I  move 
that  the  court  adjourn  until  to-mirrow  at  twelve  o'clock. 

TheCmEP  Justice.  It  is  moved  that  the  Senate  sitting  as  a  court  of  impeach- 
ment now  adjourn  until  to-morrow  at  twelve  o'clock. 

The  question  being  put,  it  was  declared  that  the  motion  was  not  agreed  to. 

Mr.  FowLEH.  I  call  for  a  division. 

The  Chief  Justice.  The  reenlt  has  been  announced.  It  is  too  late  to  call 
for  a  division. 

Mr.  Ramsey.  The  questiop  was  not  understoodt  I  think. 

The  OttiKF  Justice.  If  that  he  the  case,  the  question  will  be  put  again. 

The  question  being  put  again,  the  Chief  Justice  declared  that  the  motion 
appeared  to  be  agreed  to. 

Mr.  Conness  and  Mr,  Sum.vbr  called  for  the  yeaa  and  nays,  and  they  were 
ordered  ;  and  being  taken,  resulted — yeas  22,  nays  22  ;  as  follows  x 

TEAS-Messrs,  Anthony,  Buckalew,  Cameron,  Corbett,  Cragin,  Davis,  Dixon.  Doolittla, 
Fowler,  Ftelinghuysen,  Ilendersuu,  McCreery,  Morrill  of  Vermont,  Norton,  Patterson  cf 
Tennessee,  Ramsey,  Sprague,  Tipton,  Trumbull,  Van  Winkle,  Viclcera,  and  Willey— S3. 

Kays— Messrs.  Catldl,  Chandler,  Cole,  Conkling,  Conness,  Drake,  Edmunds,  Fessenden, 
Howard.  Howe,  Morgan,  Morrill  of  Maine.  N^e,  Patterson  of  New  Hampshire,  Pomeroy, 
EoflS,  Sherman.  Stewart,  Sumner,  Thayer,  Williams,  and  Wilson— 22. 

Hot  voting — Messrs.  Bayard,  Ferry,  Grimes,  Harlan,  Hendricks,  Johnson,  Morion, 
Saulsbury,  Wade,  and  Yates — 10. 

The  Chiek  Justice.  On  this  question  the  yeas  are  22,  and  the  nays  are  22. 
The  Chief  Justice  votes  in  the  affirmative.  The  Senate,  sitting  as  a  court  of 
impeachment,  stands  adjourned  until  to-morrow  at  12  o'clock. 
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Friday,  April  3,  1868. 

The  OLief  Justice  nf  tlie  United  States  entered  tlie  Senate  chamber  at  five 
miautes  past  12  o'clock  and  took  the  chair. 

Tlie  usual  proclamation  having  been  made  by  the  Sergeant- a t-arm«, 

The  manageia  of  the  impeachment  on  the  part  of  tlie  House  of  Representa- 
tives appeared  and  took  the  seats  assigued  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washbunie,  the  chairman  of  that  committee,  and  accompiinied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 


The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
sitting  for  the  trial  of  the  impeachment. 

Mr.  Drakr.  Mr.  President,  I  move  that  the  Senate  take  up  the  proposition 
which  I  offered  yesterday,  to  amend  the  seventh  rule,  and  have  a  vote  upon  it. 

The  Chief  Justice.  The  amendment  will  be  considered  as  before  the  Senate 
unless  objected  to. 

Mr.  Edmunds.  Let  it  be  read. 

The  Chief  Ji!STIcb.  The  Secretary  will  read  the  amendment. 

The  Secretary  read  as  follows: 

Amend  fbe  aesenth  rule  by  abiding  the  fullowitig ; 

Upon  all  such  qtiestious  the  vote  shall  be  without  a  division,  unlchs  the  yeas  aud  nays  be 
demmidcd  by  onofifib  of  the  members  present-  or  requested  by  Che  presiding  officer,  when 
(he  same  shall  be  taken. 

Mr.  Edmunds.  Mr.  President,  I  move  to  strike  out  that  part  of  it  relating  to 
the  yeas  and  nays  being  taken  upon  the  request  of  the  presiding  officer. 

Mr.  CoNKUNG.  Not  having  lieawl  ihe  motion  of  the  senator  from  Vermont, 
I  auk  for  the  reading  of  the  seventh  rule  as  it  is  now,  which  is  not  before  us, 
and  which  we  have  no  means  of  knowing  anything  about. 

The  Chief  Justice.  The  Secretary  will  read  the  seventh  rule. 

The  Secretary.  The  seventh  rule  is  as  follows: 

VII,  The  presiding  officer  of  the  Senate  shall  direct  all  necessary  preparaticins  in  the 
Semite  chamber,  and  the  presiding  offit^er  on  itie  trial  shall  direct  all  the  forms  of  proceeding 
while  tbe  Senate  are  sitting  fur  the  purpose  af  Irying  an  ini peach tiient.  and  all  farms  daring 
the  trial  nut  otherwise  specially  provided  for.  And  the  presiding  oBiuer  on  the  trial  may 
rule  all  questions  of  evidence  and  incidental  questions,  which  rulinj;  shall  stand  as  the. 
judgment  of  the  Senate,  unless  some  member  of  Che  Senate  siiall  ask  ihiit  a  tbrinal  vote  be 
taken  thereon,  in  which  case  it  shnll  be  submitted  to  the  Senate  for  i^ecision ;  or  he  may,  at 
his  option,  iu  the  first  instance,  submit  any  siich  qiiestioc  to  a  vote  of  the  membere  of  the 

It  is  proposed  to  add  the  following  to  the  rule : 

Upon  all  such  questions  tbe  vote  shall  be  witboiit  a  liivisiou,  unless  the  yeas  and  nays  be 
demanded  by  oue-Hfth  of  the  members  present,  or  requested  by  the  presiding  officer,  whan 
tbe  same  shall  be  taken. 

Mr.DKAKE.  I  have  no  objection  to  the  amendment  proposed  by  the  honorable 
senator  from  Vermont. 

The  Chief  Justice.  The  amendment  to  the  rule  will  be  so  modified  if  there 
be  no  objection.     (To  the  chief  clerk.)     Read  the  amendment  as  modified. 

The  chief  clerk  read  the  amendment  as  modified,  as  follows: 

At  tbe  end  of  rule  seven  insert: 

Upon  all  such  questioua  the  vote  shall  be  without  a  division,  unless  the  yeas  and  nays  be 
demanded  by  one-fifth  cf  tbe  members  present,  when  the  same  shall  be  taken. 

The  amendment  to  the  rules,  as  modified,  was  agreed  to. 
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Mr.  Drake.  I  move  that  the  rulea,  as  now  amended,  be  printed  for  tLe  use  of 
the  Senate, 

The  motion  was  agreed  to. 

Tbe  Chief  Justice,  The  managers  on  the  part  of  the  House  of  Representa- 
tives will  proceed  with  their  evidence. 

Mr.  Manager  Butlkh.  Before  patting  any  question  to  Mr.  Tinker,  the  witness 
under  esamination  at  the  adjournment,  I  will  put  in  a  single  paper  with  the  leave 
of  the  court.  The  paper  is  a  "message  of  the  President  of  the  United  States, 
communicating  to  the  Senate  a  report  of  the  Secretary  of  State,  showing  the 
proceedings  under  the  concurrent  resolution  of  the  two  houses  of  Congress  of 
the  13th  instant,  requesting  the  President  to  submit  to  the  legislatures  of  the 
States  an  additional  article  to  the  Constitution  of  tlie  United  States." 

Mfi.  Stanbeby.    What"  article  is  that )     What  date  'i 

Mr.  Manager  Butlkr.  The  fourteenth  article.  The  document  is  dated  June 
22,  1866.  it  is  the  same  article  to  which  the  despatch  related.  We  offer  it  in 
order  to  show  to  what  the  despatch  referred. 

(The  document  was  handed  to  the  counsel  for  the  respondent.) 

Mr.  Stanbeey,  (returning  it.)  Mr.  Chief  Justice,  we  do  not  see  the  particu- 
lar relevancy  of  this  message  to  any  article  which  we  are  called  upon  to  answer. 
However,  we  have  no  objection  to  the  gentleman  reading  it. 

Mr.  Manager  Butler.  Mr,  Clerk,  will  you  read  the  messagel 

The  chief  clerk  read  as  follows ; 

Message  from  the  President  of  the  United  Stales,  commanicalivg  to  thu  Senate  a  report  of  tl'e 
StCTetary  of  Stale,  tkounng  the  -proceedings  under  concurrent  resolutions  of  llie  luto  liouaes 
of  Congress  of  the  I'Mh  instant,  regaesting  the  President  to  SNftmil  to  the  Irgislntures  of  the 
Slates  an  additional  article  to  Ibe  Constitatian  of  the  United  States. 

To  the  Senate  and  Mouse  of  Represtatativts  : 

I  Bubmlt  to  CoD^nrsa  a  report  of  tbe  Secretary  of  State,  to  wtiom  was  referred  the  concur- 
rent resohition  of  the  18th  iuslaut,  respectiug  a  submissioD  to  the  legiBlatures  of  the  States 
of  Bu  additional  article  t«  the  CoDStitutiou  of  tho  United  Slates.  It  will  be  seen  from  tliia 
report  that  the  Secretary  of  State  bad,  on  ttie  16th  iuslant,  transmitted  to  the  governors  of 
the  several  Slates  certified  copies  of  the  joint  resolution  passed  on  the  I  SchinBlHul,  proposing 
an  amendment  to  the  Constituljou. 

Even  in  ordinarj  times  anj  o^estion  of  amending  the  Constitution  must  be  justly  regai'dcd 
as  of  paramount  importauce.  This  tmportnnce  is  at  the  present  time  enhanced  by  the  fact 
that  the  joint  resolution  was  not  submitted  by  the  two  houses  for  the  approval  of  the  Presi- 
dent, and  that  of  the  Ihirty-six  States  which  constitutes  the  Union  eleven  are  excluded  from 
represeutatioii  in  either  house  of  Congress,  allboujrh,  nith  the  single  exception  of  Texas, 
they  have  been  entirely  restored  to  all  tbeir  funclioBs  as  States,  in  conformity  with  the 
organic  law  of  the  land,  and  have  appeared  at  the  national  capital  by  senators  and  represen- 
.tatives  who  have  applied  for  and  have  been  refused  admission  to  the  vacant  seats.  Nor  have  the 
sovereign  people  ot  the  nation  been  afforded  an  opportunity  of  eipressing  their  vlawa  upon 


y  and  justly  arise  as  k>  whether  the  action  of  Cougresa  is  in  harmony  w 

la  of  the  people,  and  whether  Stale  leginlatutea,  elected  without  Teferonco  \o  eucli  an 

issue,  should  DO  called  uptn  by  Congress  to  decide  respecUng  the  ratification  of  the  proposec! 
aniendmeitt. 

Waiving  the  queetion  as  to  the  constitutional  validity  of  the  proceedings  of  Congress  upon 
the  joint  resolution  proposing  the  amendment,  or  as  to  tlie  merits  of  the  article  which  it  sub- 
mits, through  the  executive  department,  to  the  legislatures  of  the.  States,  I  deem  it  proper  to 
obaer^'B  that  the  steps  taken  by  the  Secretary  of  State,  as  detwied  in  the  accompanying  report, 
are  to  he  couaidered  as  purely  ministerial,  and  in  no  sense  whatever  committing  the  Execu- 
tive to  an  approval  or  a  recommendation  of  the  amendment  to  the  State  legislatures  or  to  the 
people.  On  the  contrary,  a  proper  appreciation  of  the  letter  and  spirit  of  the  Constitutioii, 
as  well  aa  of  the  interests  of  national  oider,  harmony,  and  union,  and  a  due  deference  for  an 
enlightened  publiu  judgment,  may  at  this  time  well  suggest  a  doubt  whether  any  amendment 
t«  the  Constitution  out^t  to  be  proposed  by  Congress,  and  pressed  upon  the  legislatures  of 
the  several  States  for  tinal  decision,  until  after  the  admission  of  such  loyal  senators  and  rep- 
lesentatives  of  the  now  unrepresented  States  as  have  been  or  as  may  hereafter  be  chosen  in 
conformity  with  the  Constitution  and  laws  of  the  United  States. 

ANDREW  JOHNSON. 

Washington,  D.  C,  June  22,  1868. 
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Department  of  State,  Waihinglon,  Jum  20,  ISfiS. 
Tbe  Setrefary  of  Slate,  to  whom  was  referred  tha  cooeurrent  resolution  of  the  two  bonaes 
of  Coiieressof  the  IStli  instant  in  tlie  following  words:  "Tbat  the  PreKidant  of  the  United 
Stalefl  bo  rciiiiOKtatI  to  tranamit  forthwith  lo  the  exPcutives  of  the  several  Slates  of  the  United 
Stales  copies  of  the  article  of  amendment  proposed  by  Congress  to  the  Stato  teg'islatures,  to 
amend  the  Conatitntion  of  the  United  Slates,  passed  June  13,  1866,  respecting  citisenship, 
the  basia  of  representation,  dlequaliGi^alion  for  office,  and  TOlidily  of  t)ie  public  debt  of  tha 
United  Slates,  &c.,  to  Iho  end  that  the  said  States  may  proceed  to  act  upon  the  said  article 
of  amendment,  and  that  he  reqaest  the  executive  of  each  State  that  may  ratify  said  amend- 
ment to  transmit  to  the  Secretary  of  Stat*  a  certified  copy  of  such  ratification,"  haa  tbe  honor 
to  submit  the  following  report,  namely :  that  on  the  16th  instant  Hon.  Amasa  Cobb,  of  tho 
committee  of  the  House  of  Representatives  on  Enrolled  Bills,  brought  to  this  department  and 
deposited  therein  am  enrolled  resolution  of  tlie  two  houses  of  Congress,  which  was  thereupon 
received  by  the  Secretary  of  State  and  deposited  among  the  rolls  of  the  department,  a  copy 
of  which  is  hereunto  annexed.  Therenpon  the  Secretary  of  State,  on  the  IHth  inatant,  in 
Eonformity  with  the  proceeding  whidi  was  adopted  by  him  in  1865  in  regard  to  the  then  pro- 

SDsed  and  afterward  adopted  congressional  amendment  of  the  Constitution  of  the  United 
tales  concerning  the  prohibition  of  slavery,  transmitted  certified  copies  of  the  annesud  rea. 
olatiou  to  the  governors  of  the  several  States,  together  with  a  certificate  and  circular  letter, 
A  copy  of  both  of  Iheae  cnmmuui cations  is  hereunto  annexed. 


Respectfully  submitted: 
The  Presidest. 


WILLIAM  H.  SEWARD. 
[Circular.] 


Sir  ;  I  have  (he  honor  lo  transmit  an  attested  copy  of  a  reaolulion  of  Congress,  proposing 
to  the  legiKlatureE  of  the  several  States  a  fourteenth  article  lo  tlie  Constitution  of  the  United 
States.  The  decisions  of  the  several  legislalurca  upon  tho  subject  are  required  by  law  to  be 
communicated  to  this  department. 

An  acknowledgnipnt  of  the  receipt  of  this  com  muni  cation  is  requested  by  your  eicellen- 
liT's  niost  obedioct  servant. 

WILLIAM  H.  SEWARD. 


His  Excellency  tbe  Governor  of  the  Slate  of  - 


D  States  o 

Depailtment  of  State. 


To  all  to  tckom  these  present)  shall  come,  gneling  : 

I  curtify  that  the  annexed  is  a  true  copy  of  a  concurrent  resolution  of  Congress,  entitled 
"Joint  r>!solniioa  proposing  an  amendment  to  the  Constitution  of  the  United  Stales,"  (be 
original  of  which  resolution,  received  to-day,  is  on  file  in  this  department. 

In  testjmony  whereof,  I,  William  H.  Seward,  Secretary  of  Stale  of  the  United  States, 
have  hereunto  subacribod  my  name  and  caused  the  seal  of  the  Department  of  Stale  to  be 
afiixcd. 

Done  at  tlie  city  of  Waahlngton  thia  16th  day  of  June,  A.  D.  18G6,  and  of  the  independ- 
ence of  the  United  States  of  America  the  ninetieth. 

[SEAL.I  WILLIAM  H.  SEWARD. 

[Concurrent  resolution  received  at  Department  of  State,  June  16,  1S66.  J 

JOINT  RESOLUTION  proposing  an  amendment  lo  the  Constitution  of  the  United  States. 

Rtsalved  by  At   Senate  and   House  of  RepTeaentalires  of  the   United   States  n/  America  in 

Cong rcsa assembled,  (two-tbirds  of  both  houses  concurring,)  That  the  following  article  bo 

Soposed  to  tbe  legislatures  of  the  several  Slates  a?  an  amendment  to  the  Constitution  of  the 
nited  States,  which,  when  ratified  hy  tbree-fonrlhs  of  said  legislatures,  shall  be  valid  as 
part  of  the  Constitution,  namely : 


XIV. 

Section  1.  All  persons  born  or  naturalized  in  the  United  Slates  and  subject  lo  the  juris- 
diction thereof  are  citizens  of  the  United  States  and  of  the  State  wherein  they  reside.  No 
State  ahall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  cili- 
aeos  of  the  United  States ;  nor  shall  any  State  deprive  any  person  oflife,  liberty,  or  properly 
withont  due  process  of  law,  nor  deny  any  person  within  its  jurisdiction  the  equal  protection 

Sec.  a.  Representatives  shall  be  apportioned  among  tha  several  States  according  to  their 
respective  numbers,  counting  the  whole  number  of  persona  in  each  State,  excluding  Indians 
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not  taned.  But  when  the  tight  to  vole  at  uny  aloetion  for  Ihe  clwice  of  eleetora  forPreeiilent 
and  Vice.Pras ident  of  the  United  States,  representiitiveB  in  Congress,  the  executive  and 
judicial  officers  of  a  Slate,  or  the  uiembers  of  the  legislatare  tbereoT;  ia  deaied  Ui  aaj  of  the 
male  inhabitaatH  of  stich  Si*te  beiug  twenty-one  years  of  age  ond  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  partidpation  in  tobenion  or  other  crime,  the  basis 
of  TepresentBtion  therein  shall  lie  reduced  iu  the  proportion  which  tlie  number  of  such  male 
citizena  shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age  in  sucb  State. 
.  Sec.  3.  No  petsou  shall  be  a  senator  or  representatire  iu  Congress,  or  elector  of  President 
and  Vice-President,  or  hold  any  office,  civil  or  military,  under  tbe  ITnited  States,  or  under 
any  State,  who,  haviog  previously  taken  an  oaCb  as  a  momber  of  Congress,  or  as  an  officer 
of  the  United  States,  or  as  a  member  of  any  State  legislature,  or  as  an  executive  or  judicial 
officer  of  any  State,  to  support  the  Cuustitutiou  of  the  Uuiteil  Slates,  shall  have  eugac:ed  in 
insurrection  or  lebcttion  against  the  same,  or  given  aid  or  comfort  to  tbe  enemies  thereof. 
Bnt  Congress  may  by  a  vole  of  two-thirds  of  each  house  remove  such  disability. 

Sec.  4.  The  vaHdity  of  the  public  debt  of  the  United  States,  authorized  by  latv,  including 
debts  incnrred  fni  payment  of  pensions  and  bounties  for  seivices  iu  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.  But  neither  theUiiitedStatesnoranyStHle  shall  assume 
or  pay  any  debt  or  obligation  incurred  iu  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave ;  bat  all  such  debts,  obligiitions. 
and  claims  shall  he  held  illegal  and  void. 

Sec.  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  pro- 
TiaioBs  of  Ibis  article. 

SCHUYLER  COLFAX, 
Speaker  of  the  House  of  RepTrseatalines. 

LA  FAYETTE  S.  FOSl-EK, 
Pnaident  of  tbe  Senate  pro  tempore. 
Attest : 

Edward  McpHERSo>f, 

Clcth  of  the  House  of  HcpresetilaliBcs, 
J.  W.  FoRBBY, 

Secretary  of  the  Senate, 

[To  which  is  appended  tbe  certificate  of  J.  "W.  Forney,  Secretary  of  tlie 
Senate,  dated  April  2,  186S,  that  the  foregoing  are  true  extracts  from  the  records 
of  tbe  Senate.] 

Charles  A.  Tinker's  exammation  resumei^. 
By  Mr,  Manager  Butlbk  : 

Question.  You  told  us  yesterday  you  were  manager  of  the  Western  Union 
telegraph  office.  Have  you  from  that  oiEce  what  purports  to  he  a  copy  of  a 
speech  which  was  telegraphed  to  the  country  or  any  portion  of  the  country,  aa 
made  by  Andrew  Johnson  on  the  18th  of  August,  1866  ?  if  bo,  produce  it. 

Mr.  Drakb.  I  will  state  that  we  have  not  heard  the  question  put  by  the  hon- 
orable manager. 

The  Chikf  Justice,  The  manager  will  be  good  enough  to  repeat  tbe  question. 

Mr.  Manager  Butler.  It  is  whether,  being  agent  of  the  Western  Union 
Telegraph  Company,  you  have  what  purports  to  he  a  copy  of  a  speech  which 
was  telegraphed  over  that  line,  made  by  Andrew  Johnson  on  the  18th  day  of 
August,  18G6  ;  if  Bo,  produce  it. 

Answer.  I  have  the  files  of  the  Associated  Press  despatches  sent  on  that  day, 
containing  what  purports  to  be  a  copy  of  tbe  speech  delivered  by  the  President. 
[Producing  a  roll  of  manuscript  ] 

Q.  From  the  course  of  business  of  the  office  are  you  enahlcti  to  state  whether 
this  was  sent? 

A.  It  has  the  "  sent"  marks  put  upon  all  despatches  sent  over  the  line. 

Q.  And  this  is  the  original  manuscript  1 

A.  That  is  the  original  manuscript  telegraphed. 

Q.  By  what  associ.ition  was  this  speech  telegraphed  ? 

A.  By  rhe  Associated  Press,  by  their  agent  iu  the  city  of  Washington. 

Mr.  CCKTi«.  We  must  object  to  this,  General  Butlbb.  He  saya  it  has  a 
mark  on  it.  He  does  not  say  he  put  the  mark  on  it,  or  that  he  knows  that  any- 
thing was  done,  thus  far. 
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Mr.  Manager  Butler,  (to  the  witness.)  Can  you  tell  me.  sir,  to  whatextent 
over  the  country  the  telegraphic  mesaages  sent,  by  the  Aeeociated  Press  go? 

A.  I  suppose  they  go  to  all  parts  of  the  country;  I  cannot  state  positively. 
They  are  telegraphed  direct  from  Washington  to  New  York,  Philadelphia,  and 
Baltimore,  there  addressed  to  the  agents  of  the  Associated  Press,  and  from  New 
York  they  are  distributed  through  the  country. 

Mr.  Maoager  Butler,  (to  the  counsel  for  the  respondeat.)  The  witness  is 
yours,  gentlemen, 

Mr.  Curtis.  We  will  not  detain  you,  Mr.  Tinker. 

Mr.  ManagerBuTLKK.  Yoii  can  step  down  for  the  present,  Mr.  Tinker;  but 
do  not  leave, 

James  B.  Sheridan  sworn  and  examined. 
By  Mr.  Manager  Butlek  : 

Q.  Your  whole  name,  Mr.  Sheridan? 

A.  James  Bernard  Sheridan  1 

Q.  What  is  your  business  ? 

A.  1  am  a  stenographer. 

Q.  Where  employed  ? 

A.  At  present  in  New  York  city. 

Q.  What  was  your  business  oq  the  18th  of  August,  1866  ? 

A.  I  was  a  Stenographer, 

Q,  State  whether  you  reported  a  speech  of  the  President  on  the  13ih  of 
August,  1866,  in  the  East  Room  of  the  President's  Maaaion, 

A.  1  did. 

Q.  Have  you  the  notes  taken  at  the  .lime  of  that  speech  ? 

A.  I  have ;  [produuing  a  note-book  containing  short-hand  notes.] 

Q,  Did  you  take  down  that  speech  correctly  as  it  was  given? 

A.  I  did,  to  the  best  of  my  ability. 

Q.  How  long  experience  have  you  had  as  a  reporter? 

A.  Some  fourteen  years  now. 

Q.  Did  you  write  out  that  speech  at  the  time  ? 

A,  I  wrote  out  a  part  of  it. 

Q.  Where? 

A.  At  the  Presidential  Mansion. 

Q.  Who  was  present? 

A,  There  were  several  reporters  present — Mr.  Clephane,  Mr.  Smith. 

Q.  What  Clephane?     Do  you  remember  his  first  name  ? 

A.  James,  I  think,  is  bis  first  name. 

Q.  What  Mr  Smith? 

A.  Francis  H.,  I  believe,  is  his  name. 

Q.  The  official  reporter  of  the  House? 

A.  At  that  time,  I  believe,  he  was  connected  with  the  House. 

Q.  Who  else? 

A.  I  think  Colonel  Moore  was  in  the  room  part  of  the  time  ;  I  do  not  know 
that  he  was  in  al!  the  time. 

Q.  What  Colonel  Moore? 

A.  The  President's  private  secretary,  William  G. 

Q.  After  it  was  written  out,  what,  if  anything,  was  done  with  it? 

Mr.  Curtis.  He  says  he  wrote  a  part. 

Mr.  Manager  Butler.  The  part  that  you  wrote  out? 

A.  I  do  not  know.  I  think  Mr.  Moore  took  it.  I  was  very  sick  at  the  time, 
and  did  not  pay  much  attention  to  what  was  going  on. 

Q,  Yon  think  Mr.  Moore  took  it? 

A,  I  think  either  he  or  Mr,  Smith  took  it,  as  I  wrote  out  my  share  of  it. 
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We  divided  it  among  us  ;  Mr.  Clephane,  Mr.  Smitli,  and  I  wrote  out  tlie  speecb, 
I  think. 

Q.  Look  at  tliat  manuscript,  [handing  to  the  witnese  the  raanuacript  pro- 
duced by  C  A,  Tinker.]  and  see  whether  you  recognize  your  handwriting. 

The  VViTXRSS,  (having  examined  the  manuscript,)  No,  sir;  I  do  not  recog- 
nize any  of  the  writing  liere  as  mine. 

Q.  Have  you  since  written  out  from  your  notes  any  portion  of  the  speech  as 
you  reported  it  1 

A.  I  wrote  out  a  couple  of  extracts  from  it. 

Q.  {Handing  a  uaper  to  the  witness.)  la  that  yotir  writing? 

A.   Yes,  sir.        " 

Q.  Slate  whether  what  you  hold  in  jouv  hand  is  a  correct  transcript  of  that 
speech  made  from  your  notes  1 

A.  It  ia. 

Q.  When  was  that  written  1 

A.  It  was  written  when  I  appeared  before  the  board  of  managers. 

Q,  Will  you  have  the  kindness  to  put  your  initials  upon  it  ?  (T iie  witness 
marked  it  J.  B.  S  ) 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  The  witness  is 
yours,  gentlemen. 

Mr.  Stanberv.  Have  you  got  through  with  this  witness  ? 

Mr.  Manager  ButlrR.  I  said  the  witness  was  yours,  gentlemen. 

Mr.  Staivbkbv.  Is  this  al!  you  expect  of  this  witness  t 

Mr.  Manager  Butler.  All  at  present,  and  we  may  never  recall  him. 

Cross-examined  by  Mr.  Evarts: 

Q.  You  have  produced  a  note-book  of  original"  stHnograpliic  report  of  a  speech 
of  the  President? 

A.  Yes.  sir. 

Q.  Is  it  of  the  whole  speech  ? 

A.  Of  the  whole  speech, 

Q,  Was  it  wholly  made  by  you  ? 

A.  By  me ;  yes,  sir. 

Q.  How  long  did  the  speech  occupy  in  the  delivery  ? 

A,  Well,  I  suppose  some  twenty  or  twenty-five  minutes. 

Q.  By  wliat  method  of  stenographic  reporting  did  you  proceed  on  that  occa- 
sion } 

A.  Pitman's  system  of  phonography. 

Q.  Which  is,  as  1  understand,  reporting  by  sound,  and  not  by  sense  1 

A.  We  report  the  sense  by  the  sound. 

Q.  I  understand  you  report  hy  sound  wholly  1 

Q.  And  not  by  memory  of  or  attention  to  sense  1 

A.  No  good  reporter  can  report  unless  he  always  pays  attention  and  under- 
stands the  sense  of  what  he  is  reporting. 

Q.  That  is  the  very  point  I  wish  to  arrive  at,  whether  yoti  are  attending  to 
the  sound  and  setting  it  down  in  your  notation,  or  whether  you  are  attending 
to  the  sense  and  setting  it  down  from  your  memory  or  attentioQ  to  the  sense  ? 

A.  Both. 

Q.  Both  at  the  same  time  ? 

A.  Yea.  sir. 

Q.  Your  characters  are  arbitrary,  are  they  not;  that  is,  they  are  peculiar  to 
your  art  t 

A.  Yes,  sir. 

Q,  They  are  not  letters  1 

A.  No,  sir. 
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Q.  Nor  words  ? 

A.  We  have  word  signs. 

Q.  But  generally  Round  signs  t 

A.  We  have  signs  for  sounds,  just  aa  the  letters  of  the  alphabet  represent 
sounds. 

Q.  But  not  the  same  ? 

A.  No,  sir. 

Q.  This  transcript  tliat  you  made  of  a  portion  of  your  report  for  the  use  of 
the  committee  was  made  recently,  I  suppose? 

A.  Yes,  sir ;  a  few  weeks  ago. 

Q.  Now,  eir,  what  in  the  practice  of  your  art  is  the  experience  as  to  the 
accuracy  of  transcribing  from  these  stenographic  notes  after  tiie  lapse  of  a  con- 
siderable period  of  time  ? 

A.  Perliaps  I  can  illustrate  better  by  the  present  case — this  report  which  I 
made  here — the  extract  I  gave  when  1  was  called  before  the  managers,  as  I  had 
accompanied  the  President  on  his  tour.  I  did  not  know  what  they  wanted  me 
for  ;  and  when  they  told  me  to  turn  to  this  speech  I  did  not  even  know  that  I  had 
the  notes  of  it  with  me ;  but  I  turned  to  the  speech,  and  found  it  there  in  the 
bonk,  and  I  read  off,  as  they  requested  I  should,  the  extracts  which  the  mana- 
gers for  the  prosecution  handed  me,  which  I  identified. 

Q.  You  read,  then,  from  your  stenographic  notes  ? 

A.  Yes,  sir. 

Q.  And  it  was  taken  down  ? 

A.  The  reporter  of  tlie  managers,  I  believe,  took  it  down  ;  but  I  afterward 
wrute  it  out  for  them, 

Q.  You  do  not  make  a  sign  for  every  word  1 

A.  Almost  every  word.  "  Of  the  "  we  generally  drop,  and  indicate  that  by 
putting  thetwo  wordscloser  together.  Of  course,  wehaverulesgoverniogusin 
writing. 

Q.  That  is,  yon  have  signs  which  belong  to  every  word,  excepting  when  you 
drop  the  particles? 

A.  Yes,  sir. 

Q.  But  not,  as  a  matter  of  course,  a  sign  that  is  the  representative  of  a  whole 

A.  Yes,  sir;  we  have  signs  representing  words, 

Q,  Some  signs  ? 

A.  Yes,  sir. 

Q.  For  instance,  for  the  word  "jurisprudence,"  you  have  no  one  sign  that 
represents  it  ? 

A.  No,  sir;  I  should  write  that  "j-r-s-p." 

Q.  And  that  is  an  illustration  of  your  course  of  proceeding,  is  it  not  ? 

A.  Yes,  sir. 

Q    Are  these  letters  that  you  thus  use,  or  only  signs  that  represent  letters  ? 

A.  Yes,  sir. 

Mr.  EvABTS,  Uo  the  witness.)  That  is  all. 

Mr.  Manager  Butlbk.  That  is  all  for  the  present ;  remain  within  call. 

James  0.  Ci.kfhasr  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q    "What  is  your  business  1 

A.  I  am  at  present  deputy  clerk  of  the  supreme  court  of  the  District  of 
Columbia. 

Q,  What  was  your  employment  on  the  13th  of  August,  1866  ? 

A.  I  was  then  secretary  to  Governor  Seward,  Secretary  of  State. 

Q.  Are  you  a  phonographic  reporter  1 

A.  I  am. 
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Q,  How  considerable  lias  been  youi'  experience? 

A.  Some  eiglit  or  nine  yeare. 

Q.  Were  70U  employed  on  the  IStli  of  Auguat,  1866,  to  intike  a  report  of  the 
President's  speech  in  reply  to  Mr.  Johnson  ? 

A,  I  was.  I  waa  engaged  in  connection  with  Mr.  Smith  for  the  Associated 
Press,  and  also  for  the  Baily  Chronicle  at  Washington. 

Q,  Did  you  make  a  report  ? 

A.  I  did. 

Q.  Where  was  this  speech  made  ? 
■  A.  In  the  East  Room  of  the  White  House. 

Q.  You  say  it  was  in  reply  to  Mr.  Johnston  ? 

A.  It  waa  in  reply  tn  Hon.  iEteverdy  Johnson. 

Q.  State  partially  who  were  present? 

A,  There  were  a  great  many  persona  present — the  committee  of  the  con- 
vention. I  noticed  among  the  prominent  personages  General  Grant,  who  stood 
beside  the  President  during  the  delivery  of  the  speeeli.  Several  reporters  were 
present — Mr.  Murphy,  Mr.  Sheridan,  Mr.  Smith,  and  some  others. 

Q.  Were  any  of  (he  cabinet  officers  present  ? 

A.  I  do  not  recollect  whether  any  of  them  were  present  or  not. 

Q.  Did  yon  report  that  speech  ? 

A,  I  did. 

Q.  What  was  done  with  that  report  ?     State  all  the  circnmstancea. 

A.  With  regard  to  the  Associated  Press  report  I  will  state  that  Colonel 
Moore,  the  President's  private  secretary,  desired  the  privilege  of  revising  it 
before  publication  ;  and,  in  order  to  expedite  matters,  Mr.  Sheridan,  Mr  Smith, 
and  myself  nnited  in  the  labor  of  transcribing  it ;  Mr  Sheridan  tranecribed  one 
portion.  Mr.  Smith  another,  and  I  a  third.  After  it  was  revised  by  Colonel 
Moore  it  was  then  taken  and  handed  to  the  agent  of  the  Associated  Press,  who 
telegraphed  it  throughout  the  country. 

Q.  Look  at  that  roll  of  manuscript  lying  before  you  and  see  if  that  ia  the 
speech  that  you  transcribed  and  Moore  corrected. 

A,  (Having  examined  the  manuscript  produced  by  C.  A.  Tinker.)  I  will 
state  here  that  I  do  not  recognize  any  of  my  writing.  It  is  possible  I  may 
have  dictated  to  along-hand  writer  on  that  occasion  my  portion,  though  I  am  not 
positive  in  regard  to  that. 

Q.  Who  was  present  at  the  time  of  the  wriling  out? 

A.  Mr.  Smith,  Mr.  Sheridan,  and  Colonel  Moore,  as  far  as  I  recollect. 

Q.  Do  you  know  Colonel  Moore's  handwriting  ? 

A.  1  do  not. 

Q.  Did  you  send  your  report  to  the  Chronicle  T 

A.  I  would  state  that  Mr.  McFarland,  who  had  engaged  me  to  report  for  Ihe 
Chronicle,  was  unwilling  to  take  the  revised  report  of  the  President's  speech  as  . 
made  by  Colonel  Moore.  He  desired  to  have  the  speech  as  it  was  delivered,  aa 
lie  stated,  with  all  its  imperfections,  and,  as  he  insisted  upon  my  rewriting  the 
speech,  I  did  ao,  and  it  was  published  in  the  Sunday  Morning  Chronicle  of  the 
19th. 

Q.  Have  you  a  copy  of  that  paper  t 

A.  I  have  not. 

Q.  After  that  report  was  puhhahed  in  the  Chronicle  of  Sunday  morning,  the 
19th,  did  you  see  the  report  1 

A.  I  did,  sir,  and  examined  it  very  carefully,  because  I  had  a  little  curiosity 
to  see  how  it  would  read  under  the  circumstances,  being  a  literal  report,  with 
the  exception  of  a  word,  perhaps,  changed  here  and  there. 

Q.  You  say  with  the  exception  of  a  word  changed  here  and  there ;  how  ? 

A.  Where  the  sentence  was  very  awkward,  and  where  the  meaning  was 
obscure,  doubtless  in  that  case  I  made  a  change.     1  recollect  doing  it  in  one  or 
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two  inatnnces,  though  I  may  not  be  able  to  point  them  out  just  now.     If  I  haii 
my  oi-ig;inal  notes  I  could  clo  BO. 

Q.  With  what  certainty  can  you  speak  as  to  the  Chronicle's  report  being  an 
accural*  one  1 

A.  I  think  I  can  speak  with  certainty  as  to  its  being  accurate,  a  literal  report, 
with  the  exception  that  I  have  named — perhaps  a  word  or  two  here  and  there 
changed,  in  order  to  make  the  meaning  more  intelligible,  or  to  make  the  sentence 
a  little  more  round. 

Q.  Will  yoa  give  us  an  illustration  of  that  change  ? 

Mr,  EvARTS.  Some  instance.  ' 

Mr.  Manager  Butler.    Yes,  some  instance. 

Mr.  Stankery.  He  said  he  could  not  recollect. 

The  Witness.  I  will  state  that  my  attention  was  called  to  a  particular 
instance ;  I  think  it  was  a  day  or  two  after.  Some  correspondent,  learning  that 
the  Chrouiele  had  published  a  cerbatim  report,  had  carefully  scrutiniaed  it — 
some  correspondent  who  had  liatened  to  the  delivery  of  the  speech ;  and  he 
wrote  to  the  Chronicle  a  complaint  of  its  not  being  so,  as,  in  one  instance,  there 
was  an  espreesion  of  "  you  and  I  has  saw,"  or  something  of  that  sort,  and  that 
sentence,  of  course,  was  corrected  in  the  report  published  in  the  Chronicle.  It 
appeared  in  the  notes  "  you  and  I  has  saw,"  as  this  correspondent  stated. 
By  Mr.  Manager  Bitler: 

Q.  How  was  it  corrected  in  the  Chronicle? 

A.  "You  and  myself  have  seen,"  or  something  In  that  effect ;  I  do  not  now 
remember. 

Mr.  Manager  Butler.  I  am  informed,  Mr.  President,  there  being  two  manu- 
Bcriptf,  that  Mr.  Tinker  has  given  me  the  one  which  was  written  out  at  lengih 
as  a  duplicate,  and  not  tlin  original,  as  I  had  supposed,  and  1  shall  have  to  ask 
to  bring  him  on  again.  1  have  sent  for  him  for  that  purpose.  He  will  be  here 
in  a  moment.  This  witness  is  yours,  gentlemen,  {to  the  counsel  for  the 
respondent.) 

Cross-examined  by  Mr.  Evarts: 

Q.  You  acted  upon^the  employment  of  the  Associated  Pressl 

A.  Yea,  sir;  in  connection  with  Mr.  Smith, 

Q,  You  were  jointly  to  n)ake  a  report,  were  you  1 

A,  We  were  to  take  notes  of  the  entire  speech,  each  of  us,  and  then  we  were 
to  divide  the  labor  of  transcribing. 

Q.  Now,  did  you  take  phonographic  notes  of  the  whole  speech  1 

A.  I  did. 

Q.  Where  are  your  phonographic  notes  ? 

A.  I  have  searched  for  them,  but  cannot  find  them. 

Q.  Now,  sir,  at  any  time  after  you  had  completed  the  phonographic  notes 
did  you  translate  or  write  them  oat  ? 

A.  I  did. 

Q.  The  whole  ? 

A.  The  whole  speecli. 

Q-  Where  is  that  translation  or  written  transcript  ? 

A.  I  do  not  know,  sir.  The  manuscript,  of  course,  was  left  in  the  Chronicle 
office.     I  wrote  it  out  for  the  Chronicle. 

Q.  You  have  never  seen  it  since,  have  you  ? 

A.  1  have  not. 

Q.  Have  you  made  any  aearcli  for  it  ? 

A.  I  have  not. 

Q.  And  these  two  acts  of  yours,  the  phonographic  report  and  the  translation 
or  writing  out.  are  all  that  you  had  to  do  with  the  speech,  are  they  ? 
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A.  Yes,  sir. 

Q.  Now,  you  say  tbat  Bubsecjiiently  you  read  a  prhiteil  newspaper  copy  of 
the  BpPech  in  the  Washington  Ciironicle  1 

A.  Yea,  Mr. 

Q.  When  waa  it  that  you  read  that  newspaper  copy  1 

A.  On  the  morning  of  the  publication,  August  [!',  Sunday  morning. 

Q.  Where  were  you  when  you  read  itt 

A.  I  presume  I  was  at  my  room.     I  generally  saw  the  Chronicle  there, 

Q,  And  you  thei'e  read  it  1 
■  A.  Yes,  sir. 

Q.  From  this  curiosity  that  you  had  1 

A.  Yes.     I  read  it  more  carefully  because  of  that  reason, 

Q.  Had  you  hefore  you  your  phonographic  notes,  or  your  written  transcript 
from  them  ? 

A.  I  had  not. 

Q.  And  had  not  ?een  and  have  never  seen  them  in  comparison  with  the  news- 
paper copy  before  you  ? 

A.  No,  eir. 

Re-examined  by  Mr,  Manager  Butler  : 

Q  (Handing  to  the  witness  a  bound  volume  of  Ihe  Washington  Daily  Chron- 
icle.) Have  you  before  you  a  copy  of  the  Sunday  Morning  Chronicle  of  the 
19lh  of  August,  1866  F 

A.  I  have. 

Q.  Look  upon  the  page  before  you  and  see  if  you  can  find  the  speech  as  you 
reported  it. 

A.  I  find  it  here,  sir. 

Q.  Look  at  that  speech,  look  at  it  a  little  carefully,  and  tel!  me  whether  you 
have  any  doubt  that  that  is  a  correct  report,  a  verbalini  report  of  the  speech  of 
Andrew  Johnson  on  that  occasion  ;  and  if  so,  what  ground  have  you  for  doubt  ? 

Mr.  EvAKTS.  Mr.  Chief  Justice,  we  object  to  that  as  a  mode  of  proving  the 
epeech.  It  ie  apparent  that  there  is  a  report  of  this  speech,  and  that  it  has  been 
written  out,  and  that  is  ihe  best  and  moat  trustworthy  evidence  of  the  actual 
speech  as  made.  In  all  legal  proceedings  we  are  entitled  to  that  degree  of 
accuracy  and  truatwoi-lhiness  which  the  nature  of  tlie  case  admits  ;  and  when- 
ever evidence  of  that  degree  of  autbenticity  ia  presented,  then,  for  the  first  time, 
will  arise  the  consideration  of  whether  the  evidence  ia  competent  and  should  he 
received.  Now,  it  is  impossible  to  contend,  upon  the  testiniony  of  this  witness, 
as  it  stands  at  present,  that  he  remembers  the  speech  of  the  President  ao  that 
he  can  produce  it  by  recital,  or  so  tliat  he  can  say  upon  any  memorandum  nf  his 
own  shown  him  (for  none  ia  shown)  that  from  memory  he  can  say  it  is  the 
speech.  What  is  offered  ?  The  same  kind  of  evidence,  and  that  alone,  which 
would  grow  out  of  some  person  who  heard  the  President  deliver  the  speech,  and 
subsequently  read  in  the  Chronicle  the  report  of  it,  that  he  thinks  that  report 
was  a  true  statement  of  the  speech  ;  for  this  witness  has  told  us  distinctly  that 
reading  this  speech  from  curiosity,  to  see  how  it  would  appear  when  reproduced, 
without  the  ordinary  guarantees  of  accuracy,  he  had  neither  his  original  notes 
nor  his  written  transcript,  and  he  read  the  newspapers  as  others  would  read  it, 
but  with  more  care,  from  this  degree  of  ciiriosity  which  he  had.  If  the  true 
«  character  of  a  production  of  this  kind,  as  imputed  to  its  author,  is  to  be  regarded 
as  important,  we  insist  that  this  kind  of  evidence  concerning  a  newspaper  report 
of  it  is  not  admissible. 

Mr.  Manager  Butlkr.  Mr  President,  if  I  understand  there  is  no  question  of 
degree  of  evidence.  We  must  take  the  business  of  the  world  as  we  find  it,  and 
must  not  burrow  ourselves  and  insist  that  we  have  awakened  to  matters  ae  they 
were  a  hundred  years  ago.     The  art  of  stenography  and  etenographic  writing 
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and  ph  n      aphj   1  ib  progressed  to  a  point,  which  makes  us  rely  upon  it  in 
all     h    b  f  1  fe.    I'here  is  not  a  gentleman  of  this  Senate  who  does  not 

ly  np  t  y  iay.  There  is  not  more  thtin  one  member  of  ihe  Senate 
who  m  this  trial  is  taking  notes  of  the  evidence.  Why  1  fiecanse  yon  rely 
upon  the  busy  fingers  of  the  reporter  who  sits  by  my  side  to  give  you  a,  tran- 
script of  it,  upon  which  you  must  judge.  Therefore,  in  every  business  of  life, 
ay,  in  the  very  business  of  this  court,  wo  rely  upon  stenography. 

Now,  this  gentleman  says  that  he  made  a  stenographic  report  of  that  speech  ; 
that  that  was  jointly  made  up  by  himsclC,  Mr.  Sheridan,  and  Mr.  Smith  ;  that 
Lis  employer,  not  being  satisfied  with  that  joint  report,  which  was  the  Presi- 
dent's utterance  distilled  through  the  alembic  of  Colonel  Moore's  critical  dis- 
crimination, he  drew  out  with  care  an  exact  literal  transcript  under  the  chiding 
of  his  employer,  and  for  a  given  purpose  ;  and  that  the  next  day,  having  curi- 
osity to  see  what  would  be  the  difference,  and  how  the  President  of  the  United  * 
States  would  appear  if  put  to  paper  literally,  he  examined  that  speech  in  the 
Chronicle,  and  then  with  the  matter  fresh  in  his  mind,  only  a  few  hours  inter- 
vening, witli  his  attention  freshly  called  to  it,  he  said  then  he  knew  that  that 
was  a  coiTect  copy  ;  that  that  was  the  correct  speech. 

Now,  the  learned  counsel  say  the  manuseiipt  is  the  better  evidence.  If  there 
was  any  evidence  that  that  manuscHpt  had  Been  preserved  perhaps  we  might 
be  called  upon  to  produce  it  in  some  technicality  of  criticism  of  law  as  adminis- 
tered in  a  very  technical  manner.  But  who  does  not  know  the  ordinary  course 
of  business,  and,  if  that  is  to  be  disputed,  I  will  a?k  the  witness;  who  does 
not  know  that  the  ordinary  course  of  business  in  a  newspaper  ofBce,  after  such 
manuscripts  are  got  through  with,  is  to  throw  them  into  the  waste-paper  basket ; 
they  are  not  preserved.  Therefore  I  act  upon  the  usual  and  ordinary  and 
common  understanding  of  the  business  of  life  as  all  courts  must  act  npou  it. 

Then  this  is  a  question  for  the  witness,  and  he  testifies.  The  question  that 
was  objected  to,  the  one  we  are  discussing,  is,  looking  at  that  report,  from  your 
knowledge  of  the  report,  having  twice  written  it  out,  portions  of  it  certainly, 
and  from  having  seen  it  the  next  morning,  with  your  curiosity  awakened,  can 
you  tell  the  Senate  whether  that  is  a  connect  report  t  Thereupon  the  learned 
counsel  lor  the  President  gets  up  and  says  he  cannot.  How  does  the  learned 
counsel  for  the  President  know  that?  How  does  he  know  that  Mr.  Clcphane  is  , 
not  one  of  those  gentlemen  who,  in  his  profession,  having  once  read  a  speech, 
can  repeat  it  the  next  day  ? 

The  difficulty  is  that  I  do  not  see  how  the  objection  arises.  The  question  I 
put  to  the  witness  is  a  plain  one  :  "Sir,  there  is  what  I  say  is  a  ci>py  of  th.it 
speech,  is  a  transcript  of  that  speech ;  from  your  knowledge,  having  heard  it, 
having  written  it  down  in  short-hand,  having  written  it  once  for  correction  by 
the  President's  private  secretary,  and  then  having  rewritten  it  again  from  your 
notes  for  publication  in  the  Chronicle,  and  then  having  examined  it  immediately 
after  publication — from  all  these  sources  of  knowledge  can  you  say  that  that  is 
a  correct  copy  V  Thereupon  the  counsel  for  the  Pi-esident  says  you  cannot. 
How  does  he  know  that  the  witness  cannot  repeat  every  word  of  it  J  « 

The  difficulty  is  the  objection  does  not  apply;  and  I  should  have  contented 
myself  with  this  statement  except  that,  once  for  all,  I  propose  to  put  before  the 
Senate,  so  as  not  ever  to  have  to  argue  it  again  in  the  course  of  putting  in  this 
class  of  testimony,  the  argument  as  to  stenographic  reporting.  Now,  allow  mc 
to  state,  once  for  all,  two  authoiitiea  upon  this  point,  because  I  am  not  going  to 
take  the  time  of  the  Senate  with  arguing  these  questions  hereafter,  for  by  doing 
so  I  should  play  into  the  hands  of  this  delay  which  has  been  so  often  attempted 
here.  In  O'Connell's  case,  to  prove  his  speeches  on  that  great  trial,  the  news- 
papers were  introduced;  and  no  trial  was  ever  fought  with  more  sharpness  or 
bitterness— rnewspapers  were  inti-oduced  containing  Mr.  O'Connell's  speeches, 
or  what  purported  to  be  his  speeches,  and  the  only  proof  adduced  was  that  they 
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had  beeu  properly  stamped  and  issued  from  the  offioe,  aod  the  court  held  that 
Mr  O'Oonnell,  allowiDg  tlioae  speeches  to  go  oiit  without  contradiction  for 
moiithB,  must  be  held  responsible  for  them  to  the  public. 

In  the  trial  of  JaiuPB  WatBon,  fur  high  treason,  re.ported  in  32  State  Trials, 
this  question  aroae,  and  the  question  was  whether  a  copy  might  be  used,  that 
copy  made  eveu  of  partially  obliterated  shorthand  notes. 

Mr.  AUaneij  Oeneral,  (to Mr.  Dowling.)  You  stale  (1ml.  you  lock  in  short- hand  thp  address 
of  Mr,  Watson  to  the  people  ? 

A.  I  did. 
'     Q.  Have  j-ou  your  short-haad  notes  berel 

A.  T  have. 

Q.  Be  80  good  as  to  read  lo  tnj  lords  and  the  jury  what  it  was  he  siid. 

Mr-  IPitherdl.  Pray.  Mr.  Short-hHiid  Writer,  when  did  you  lake  that  note  ? 

A.  I  took  it  on  the  id  of  Deceiaber,  in  Spatields. 

Q.  When  did  you  copy  it  out  T 

A.  1  copied  it  out  the  same  evening. 

Q.  Is  that  the  copy  yon  made  thnt  evening  ! 

A.  No ;  it  is  not.  This  is  the  short-hand  note  I  took,  and  this  is  a  literal  copy.  The 
Bhort-hnnd  note  I  took  with  a  pencil,  and  in  the  crowd,  and,  perhaps,  haviiijr  beeu  taken 
six  months  back,  it  may  be  somewhat  defaufd  ;  bat  I  eun  road  the  short-haud  note  with  a 
little  diEGoulty,  though  certainly  I  could  read  tbe  ttaiiscript  witli  more  ease.  I  will  read  the 
short-hand  note  if  it  is  wished. 

JKr,  Justice  Abbutl.  You  made  that  transcript  the  same  evening ! 

A,  I  made  this  transcript  yesterday,     I  made  aootber  transcript  the  same  evening. 

And  he  was  allowed  to  read  his  transcript.  While  this  authority  is  not 
exactly  to  the  point  of  difference  raised  here,  I  say  I  put  it  once  for  ali  upou 
the  question,  because  I  have  heard  a  cross -exam!  nation  as  to  the  merits  of  Pit- 
mao's  syfitem  of  short-hand  writing  as  if  we  ivere  to  have  it  put  in  controversy 
here,  that  the  whole  system  of  stenography  was  an  unavailable  means  of  fur- 
nishing information.  Therefore  my  present  proposition  is  the  right  to  pat  this 
qnestiou  ;  Mr,  Witness,  looking  at  that,  can  you  tell  me  whether  that  is  a  cor- 
rect transcript  of  the  speech  made  by  the  President  ? 

Mr.  EvARTS.  The  learned  manager  is  quite  correct  in  saying  that  I  do  not 
know  but  that  this  witness  can  repeat  from  memory  the  President's  speech  ; 
and  whenever  he  offers  him  as  a  witness  so  to  do  I  will  not  object.  It  is 
entirely  competent  for  a  person  who  has  heard  a  speech  to  repeat  it  under  oath, 
he  asserting  that  he  remembers  it  and  can  do  so,  and  whenever  Mr.  Clephane 
undertakes  that  feat  it  is  within  the  competency  of  evidence.  What  success  he 
will  have  in  it  we  shall  determine  when  that  experiment  has  been  tried.  That 
method  of  evidence  from  this  witness  is  not  attempted,  but  another  form  of 
trustworthy  evidence  is  sought  to  be  made  competent ;  that  is,  that  by  his  uotes, 
and  through  his  transcript  of  those  notes,  he  is  able  to  present,  under  his  pres- 
ent oath  and  belief  in  his  accuracy  and  competency  as  a  reporter,  this  form  of 
evidence.  Whenever  that  is  attempted  we  shall  make  no  objection  to  that  as 
trastworthy. 

But  when  the  managers  seek  to  avoid  responsibility  and  accuracy  through 
the  oath  of  the  witness  applied  in  either  form,  and  seek  to  put  it,  neither  upon 
present  memory  nor  upon  his  own  memoranda,  but  upon  the  accuracy  with 
which  he  has  followed  or  detected  inaccuracies  in  a  newspaper  report  made  the 
subsequent  day,  and  thereupon  to  give  credit  and  authenticity  to  the  newspaper 
report  upou  his  wholesale  and  general  approval  of  it,  then  we  must  contend  that 
the  sacred  right  of  freedom  of  speech  is  sought  to  be  invaded  by  overthrowing 
certainly  one  of  the  responsible  and  important  protections  of  it ;  and  that  the 
rule  requiring  the  oath  of  somebody  who  heard  and  can  remember,  or,  accord- 
ing to  the  rules  of  evidence,  preserved  the  aids  and  assistances  by  which  he 
presently  in  the  court  of  justice  may  speak,  should  be  adhered  to.  And  we  are 
not  to  be  told  that  it  is  technical  to  maintain  in  defence  of  what  has  been  regard- 
ed as  one  of  the  commonest  and  surest  rights  in  any  free  country,  freedom  of 
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Bpeech,  tliat  whenever  it  is  drawn  in  queatiou  it  shall  be  drawn  in  question  upon 
the  surest  and  most  faithful  evidences. 

The  ieai'ned  manager  has  said  that  you  are  familiar,  as  a  part  of  the  daily 
routine  of  yonr  congressional  duties,  with  the  habit  of  stenographic  reporting 
and  reproduction  in  tlie  newspapers,  and  that  you  i  ely  on  it  habitually  j  and  I 
may  add  rely  on  it  habitually  to  be  habitually  misled.  Correction  is  the  first 
demand  of  every  public  speaker — correction  and  revision,  in  order  that  this 
apparatus,  depending  upon  the  ear  and  the  sudden  strokes  of  the  ready  writer, 
may  not  be  the  fiim  judgment  against  him  of  what  was  said  by  him.  Now, 
when  sedulously  this  newspaper  has  undertaken  that  no  such  considerations  of 
accuracy  shall  bo  afforded  to  the  President  of  the  United  StateS  in  respect  of 
this  speech  to  be  spread-  before  the  country,  but  that  express  orders  shall  be 
given  that  it  shall  be  reported  with  all  its  imperfections 

Mr.  Manager  Hutlrr.  I  pray  correction,  sir.  I  have  not  sedulously  done 
that ;  but  offer  it  that  the  speech  of  the  President's  private  secretary  should 
not  go  before  the  country. 

Mr,  EvARTS.  The  insti-uctione  of  the  editor  were  that  it  should  be  reported 
"with  all  its  imperfections"  as  caught  by  the  short-hand  writer,  without  the 
opportunity  of  that  revision  which  every  public  speaker  at  the  hustings  or  in 
the  halls  of  debate  demands  as  a  primary  and  important  right.  Whenever, 
therefore,  Mr,  Clephane  shall  rise  and  f^poak  from  memory  the  speech  of  the 
President  here,  swearing  to  its  accuracy,  or  whenever  he  shall  produce  his  notes 
and  their  transcript  as  in  Watson's  ease,  some  foundation  for  the  proof  of  the 
speech  will  have  been  laid. 

Mr,  Manager  Butler.  Stand  down,  Mr.  Clephane,  for  a  montent.  I  will 
offer  this  directly.     Now  I  will  call  Mr.  Tinker. 

Charlbs  a,  TlNKKR  recalled; 

The  CwrEF  Jcstfce.  The  witness  states  that  he  desires  to  make  an  esplana- 
lion.     He  will  make  it. 

I'he  Witness,  Yesterday  when  called  upon  the  stand  I  was  attending  to  my 
duties  in  charge  of  the  telegraph  office  in  the  gallery  ;  I  had  not  a  moment's 
notice  that  [  was  to  be  called.  I  then  telegraphed  to  my  office  for  the  docu- 
ments contained  in  packages  that  were  there,  which  I  had  been  previously  ex- 
amined about  before  ihe  mauagera.  These  documents  were  brought  to  me  by  a 
boy  from  the  office,  and  I  put  them  upon  the  stand.  Last  night  when  taken 
from  the  stand  I  deposited  them  in  the  office  of  the  Sergeant-at-arms,  and  this 
morning  btought  one  of  these  packages  upon  the  stand,  and  I  opened  it  here, 
supposing  it  to  be  the  one  on  which  I  was  to  be  examined.  As  1  saw  that  the 
reporters  were  in  trouble  about  it,  I  thought  I  had  made  a  miet^ike,  and  I  con- 
sequently went  to  my  office  after  Mr.  Clephane  eame  upon  the  stand,  and  I  have 
now  the  epeech  of  the  President  telegraphed  by  the  agent  of  the  Associated 
Pi-ess  on  the  18th  of  August,  1866. 

Mr.  Stanbhuy.  Mr.  Tinker,  what  document  was  that  General  Butler  handed 
you  J 

Answer.  This  is  one  of  the  documents, 

Mr.  Stanbery.  Is  that  the  speech  of  the  18th  of  August  at  all  ? 

Answer,  This  is  not  the  speech  of  the  ISrh  of  August. 

Mr.  Manager  Butler.  That  is  the  2Sd  of  February  speech,  is  it  1     [Laughter.^ 

Mr.  Stanbuby.  No  matter  what  it  is. 

The  Witness.  I  have  not  looked  to  see  what  this  is. 

Mt.  Manager  Butler.  You  will  find, out  what  that  document  is  in  good  time. 

Mr,  STANitKBY.  You  had  better  put  it  in  "  in  good  time," 
^  Mr.  Manager  Butler.  It  was  simply  a  mistake.    (To  the  witness.)    Nqw 
give  me  the  document  I  asked  for. 
19  I  p 
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The  Witness.  Yes,  sir.  (Producing  a  roll  of  manuscript.) 
By  Mr.  Manager  Butlre  : 

Q.  la  this  the  document  yon  suppoeed  j-ou  were  teatifyins  about  before  ? 

A.  This  is. 

Q.  Do  you  give  the  same  testimony  about  that  that  you  did 

Mr.  Curtis  and  Mr.  Stawbeky.  That  will  not  do.  JiCt  us  have  his  testi- 
mony abont  this. 

Mr.  Manager  Butler.  Well,  sir,  we  will  give  all  the  delay  possible.  (To  the 
■witness.)  Now,  sir,  will  you  tell  us  whether  that  was  seut  through  the  Associ- 
ated Press  1    , 

A.  It  bears  the  marks  of  having  been  Bent,  and  ia  filed  with  their  despatches 
of  that  date. 

Q.  From  the  course  of  business  of  your  office,  have  you  any  doubt  that  it 
v&B  so  sent  1 

A.  None  whatever. 

Mr.  CuiiTis.  We  object  to  that.  If  the  witness  can  say  it  was  sent  from  any 
knowledge  he  has,  of  course  he  will  say  so.     Hecannot  reason  on  facts. 

Mr.  iManager  BdTLBR,  (to  the  witness.)  After  that  ajieecli  wassent,  if  it  was, 
did  you  see  it  published  in  the  Associated  Press  reports  t 

A.  I  cannot  state  positively ;  I  think  I  did. 

Q.  Was  that  brought  to  your  office  for  the  purpose  of  being  transmitted, 
whether  it  was  or  not  ? 

A.  I  did  not  personally  receive  it ;  but  it  is  in  the  despatches  of  the  Asso- 
ciated Press  sent  on  that  day. 

Mr.  Manager  Butler,  That  is  all  at  present.  Now  we  will  recall  Mr.  Sher- 
idan. 

Jamus  B.  Sheridan  recalled. 
By  Mr.  Manager  Butleu  ; 

Question.  (Handing  to  the  witness  the  manuscript  last  produced  by  Mr. 
Tinker.)  Now,  examine  that  manusetipt  and  see  whotlier  you  find  any  of  your 
handwriting  in  it. 

Answer,  (having  examined  the  manuscript.)  I  see  my  writing  here. 

Q.  What  is  it  you  have  there  ? 

A.  I  have  a  report  of  the  speech  made  by  the  President  on  the  18th  of 
August. 

Q.  In  what  year  1 

A.  1866. 

Q,  Have  you  ever  seen  Mr.  Moore  write  ? 

A.  A  good  many  years  ago,  when  he  was  reporter  for  the  Intelligencer  and 
I  reported  for  the  Washington  Union,  and  we  had  seats  together. 

Q.  He  was  a  reporter  for  the  Intelligencer,  was  he  1 

A.  Yes,  air. 

Q.  Are  there  any  corrections  made  in  that  report  ? 

A.  Yes,  sir. 

Q.  Do  you  see  any  corrections  there  t 

A.  Yes,  sir. 

Q.  Is  that  the  manuscript  which  was  prepared  in  the  Pi'eaident'a  office  1 

A.  I  think  it  is;  I  am  pretty  certain  it  is. 

Q,  Have  you  any  doubt  in  your  mind  ? 

A.  Not  the  least. 

Q.  Waa  the  President  there  to  correct  it  1 

A.  No,  sir. 

Q.  Then  he  did  not  exercise  that  great  right  of  revision  there,  did  he,  to  your 
knowledge  ? 
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A.  I  did  not  Bee  the  President  after  he  left  the  East  Room. 

Q.  Do  you  know  whether  Colonel  Moore  took  any  memoranda  of  tLat  speech  ? 

A.  I  do  not.     There  waa  qaite  a  crowd  there,     I  had  no  opportunity  of 


Q.  Will  you  pick  out  and  lay  aside  the  portions  that  are  la  your  handwriting  ? 

(The  witness  proceeded  to  do  bo.) 

Mr.  Manager  Butleb.  I  will  give  you  time  to  do  that  in  a  moment.  (To 
the  counsel  for  the  respondent.)     Anything  further  with  thia  witness  ! 

No  response. 

Q.  T>o  you  think  you  know  all  that  are  in  your  handwriting  1 

A.  Yes,  sir. 

(Selecting  certain  sheets  and  handing  them  to  Mr.  Manager  Uutler.) 

Mr.  EvARTs.  We  will  now  put  a  few  questions. 
Croes-examined  by  Mr.  Evabts  : 

Q.  You  have  selected  the  pages  that  are  in  j^our  handwriting  and  have  them 
before  you.     How  large  a  proportion  do  tliey  make  of  the  whole  manuscript  ? 

A.  I  can  hardly  tell.     I  have  not  examined  the  rest. 

Q.  Well,  no  matter ;  was  this  whole  manuscript  made  as  a  transcript  from 
your  notes  1 

A.  This  part  that  I  wrote  out. 

Q.  Was  the  whole  ? 

A.  No,  sir. 

Q.  The  whole  was  not  made  from  your  notes  1 

A.  No,  sir;  Mr,  01  ephane  wrote  his  part  from  his  notes,  and  Mr.  Smith  frtim 
his. 

Q.  Then  it  is  only  the  part  that  you  now  hold  iu  your  hands  that  was  pro- 
duced from  the  original  stenograpiiic  notes  that  you  have  brought  in  evidence 
here  1 

A.  That  is  all. 

Q.  Did  you  write  it  out  yourself  from  your  stenographic  notes,  following  the 
latter  with  your  eye,  or  were  your  notes  read  to  you  by  another  person  ? 
.   A.  I  wrote  out  from  my  own  notes,  i-eading  my  notes  as  I  wrote. 

Q.  Have  you  made  any  subsequent  comparisou  of  the  manuscript  now  in 
your  hands  with  your  stenographic  notes  ? 

A.  I  have  not. 

Q.  When  was  this  completed  on  your  part  ? 

A.  Avery  few  minutes  after  the  speech  was  delivered. 

Q.  And  what  did  you  do  with  the  maiiuacript  after  you  had  completed  it  ? 

A.  i  hardly  know.  I  sat  at  the  table  there  writing  it  out,  and  I  think  Mr, 
Smith  took  it  as  I  wrote  out;  I  am  not  certain  about  that. 

Q.  That  ended  your  connection  with  it  1 

A,  That  ended  my  connection  with  it.     I  left  for  New  York  the  same  night. 

Q.  I  desire  that  you  should  leave  your  original  stenographic  notes  as  a  part 
of  the  ease  subject  to  our  disposal? 

A.  Certainly. 

Mr.  Manager  Butler.  Put  your  initials  upon  these  papers. 

The  Witness.  I  will  do  so. 

(The  notes  were  marked  "  J.  B.  S.") 

Mr,  Manager  Butlbb.  One  of  my  associates  desires  me  to  put  this  question 
which  I  suppose  you  have  answered  before:  whether  that  manuscript  which 
you  have  produced  in  your  handwriting  was  a  true  manuscript  of  your  notes  ol 
that  speech  1 

A.  It  was.     I  will  not  say  it  was  written  out  exactly  as  it  was  spoken. 

Q,  What  is  the  ihange,  if  any  T 

A,  I  do  not  know  that  there  were  any  changes,  but  frequently  iu  writing  out 
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I  little  judgment.     We  do  not  always  write  out  a  speech  just  as  it 
is  deliveied, 

Q,  la  that  Bubstantially  a  true  version  of  what  the  President  said  ? 

A.  It  ia  undoubtedly. 

Fbancis  H.  Smith  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Question,  Are  you  the  official  reporter  of  the  House  of  Representatives  ? 

Answer.  I  am,  sir. 

Q,  How  long  have  you  been  so  engaged  1 

A.  Ill  the  position  I  now  hold  since  the  5th  of  January,  1865, 

Q.  How  long  have  yon  been  in  the  business  of  reporting  t 

A.  For  Homething  over  eighteen  years, 

Q.  Were  you  employed,  and  if  so  by  whom,  to  make  a  report  of  the  Pres- 
ident's speech  in  August,  1866  ?. 

A.  I  was  employed  at  the  instance  of  one  of  the  agents  of  the  Associated 
Press  at  Washington. 

Q.  Who  aided  in  this  report? 

A.  Mr.  James  0.  Clephane  and  Mr.  James  B,  Sheridan. 

Q.  Did  you  make  such  repoit  ? 

A.  1  did. 

Q.  Have  you  got  your  short-hand  notes  ? 

A.  I  have. 

Q.  Here? 

A.  Yes,  sir. 

Q.  Produce  them. 

A.  I  will  do  so,  (producing  a  note-book.) 

Q.  After  you  had  made  your  short-band  report,  what  did  you  do  then  1 

A.  In  compauy  witli  Mr.  Clephane  and  Mr.  Sheridan,  I  retired  to  one  of  the 
offices  of  the  Executive  Mansion  and  wrote  out  a  portion  of  my  notes, 

Q.  What  did  the  others  do  ? 

A.  The  others  wrote  out  portions  of  the  same  speech. 

Q,  What  was  done  with  the  portion  that  you  wrote  1 

A.  It  was  delivered  to  Colonel  Moore,  private  secretary  of  the  President, 
sheet  by  sheet  as  written  by  me,  for  i-evision. 

Q.  How  came  you  to  deliver  it  to  Colonel  Moore  1 

A.  I  did  it  at  his  rec[uest. 

Q.  What  did  he  do  with  it  1 

A.  He  read  it  over  and  made  certain  alterations. 

Q.  Was  the  President  present  while  that  was  being  done  ? 

A.  He  was  not. 

Q.  Had  Colonel  Moore  taken  any  memoranda  of  the  speech,  to  your  know- 
ledge ? 

A.  I  am  not  aware  whether  he  had  or  not. 

Q.  Did  Colonel  Moore  show  you  any  means  by  which  he  knew  what  the 
President  meant  to  say,  so  that  be  could  correct  the  speech  ? 

A  He  did  not.  He  stated  to  me  prior  to  the  delivery  of  the  speech  that  he 
desired  permission  to  revise  the  manuscript,  simply  to  coi'rect  the  phraseology, 
not  to  make  any  change  in  any  substantial  matter. 

Q.  (Handing  to  the  witness  the  manuscript  last  produced  by  0.  A.  Tinker.) 
Will  you  look  and  see  whether  you  can  find  any  portion  of  the  manuscript 
that  you  wrote  out  there  ? 

A.  I  recognize  some  portion  of  it. 

Q.  Separate  it  as  quickly  as  you  can. 

(The  witness  separated  the  sheets  written  by  him.) 

A.  I  find  what  I  wrote  in  two  different  portions  of  the  speech. 
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Q.  Have  you  now  got  the  portions,  occurriog,  jou  say,  in  two  differeut  pot- 
tiona  of  the  epeecb,  whicli  yoii  wrote  out  1 

A,  I  have, 

Q.  Are  there  any  corrections  on  that  manuscript  ? 

A,  There  are  quite  a  number. 

Q.  In  wlioee  handwriting,  if  you  know  t 

A.  In  the  handwriting  of  Colonel  Moore,  so  far  as  1  see. 

Q,  Have  you  written  out  from  your  notes  since  the  speech  t 

A.  I  have. 

Q.  (Handing  a  manuscript  to  the  witness.)  Is  that  it  ? 

A.  It  is. 

Q.  Is  that  speech,  as  written  out  by  you,  a  correct  transcript  of  your  notes  1 

A.  (Having  examined  the  manuscript.)  It  is,  with  the  exception  of  two 
impoitant  corrections,  which  I  handed  to  the  committee  a  day  or  two  afterward. 
I  do  not  see  them  here, 

Q.  Do  you  remember  what  tbey  were  t 

A.  In  the  sentence  "  I  could  express  more  by  remaining  silent  and  letting 
silence  speak  what  I  should  and  what  I  ought  to  say,"  I  think  the  correction 
was  "  and  letting  silence  speak  and  you  infer,"  the  words  "  you  infer  "  having 
been  accidentally  omitted.  The  other  I  do  not  see ;  it  ia  the  insertion  of  the 
word  "  overruling  "  before  the  words  "  unerring  Providence." 
Cross-examined  by  Mr.  EVAR'rs  : 

Q.  Is  the  last  paper  that  has  been  shown  you  a  transcript  of  the  whole  speech  ? 

A.  Of  the  entire  speech. 

Q.  And  from  your  notes  esclasively  ? 

A.  From  my  notes  esclusively, 

Q.  Have  you  any  doubt  that  the  transcript  that  you  made  at  the  Executive 
Mansion  from  your  notes  was  correctly  made  t 

A.  X  have  no  doubt  the  transcript  I  made  from  my  notes  at  the  Executive 
Mansion  was  eubstantially  correctly  made.     I  remember  that,  having  learned 
that  the  manuscript  was  to  be  revised,  I  took  the  liberty  of  making  certain  revi--^ 
eion  myself  as  I  went  along,  correcting  ungrammatical  expressions  and  chang- 
ing the  order  of  words  in  sentences  in  certain  instances — corrections  of  that  sort. 

Q,  Those  two  liberties,  then,  yon  took  in  writing  out  your  own  notes  1 

A.  Yes,  sir. 

Q.  Have  you  ever  made  any  examination  to  see  what  changes  you  thus  made? 

A,  I  have  not. 

Q.  And  you  cannot  now  point  them  out  ? 

A.  I  cannot  now  point  them  out. 

Q.  You  have  made  a  more  recent  transciipt  from  yoar  notes  1 

A.  Yes,  air. 

Q.  Did  you  allow  yourself  the  same  liberties  in  that  ? 

A.  I  did  not. 

Q.  That,  then,  you  consider  a  transcript  of  the  notes  aS  they  are  J 

A.  A  literal  transcript  of  the  notes  as  they  are,  and  as  they  were  taken. 

Q.  Do  you  report  by  the  aame  system  of  sound,  phonography,  as  it  is  called, 
that  was  spoken  of  by  Mr.  Sheridan  1" 

A.  I  hardly  know  ivhat  system  I  do  report  by.  I  studied  shorthand  when 
1  was  a  boy  going  to  school,  a  system  of  phonography  as  then  published  by 
Andrews  &  Boyle,  which  I  have  used  for  my  own  purposes  since  then,  and 
made  various  changes  from  year  to  year, 

Q.  Can  you  phonographic  reporters  write  out  from  one  another's  notes  ? 

A.  I  do  not  think  any  one  couJd  write  out  my  notes  except  myself. 

Q.  Can  you  write  out  anybody  else's  1 

A.  Probablynot,  unless  written  with  a  very  great  degree  of  accuracy  and  care. 
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James  0.  Clbphane  recalled. 
By  Mr.  Manager  Butler  : 

Q.  (HandiDg  to  the  witness  a  part  of  the  manuscript  last  produced  by  C,  A. 
Tiaker.)  You  have  already  told  u3  that  you  took  the  speech  and  wrote  it  sat. 
Is  whnt  I  now  hand  you  the  manuscript  of  yoar  writing  out  ? 

A.  Itifl. 

Q.  Has  it  any  corrections  upon  it  ? 

A.  It  has  quite  a  number. 

Q.  Who  made  those? 

A.  I  preaume  tbey  were  made  by  Colonel  Moore.  He  took  the  manuacript 
tifi  I  wrote  it.  I  canaot  testify  positively  as  regards  his  handwritiug.  I  am 
not  sufficiently  familiar  with  it. 

Q.  Was  that  manuscript  as  yoK  wrote  it  a  correct  copy  of  the  speech  as 
made? 

A.  I  cannot  say  that  I  adhered  as  closely  to  the  notes  in  preparing  this 
report  as  I  did  iu  regard  to  the  Chronicle. 

Q.  Was  ii  substantially  accurate? 

A.  It  was. 

Q.  Did  you  in  any  case  change  the  sense  ? 

A.  Not  at  all,  sir;  merely  the  form  of  expresaion. 

Q,  And  the  form  of  expression,  why  ? 

A.  Oftentimes  it  tended  to  obscure  the  meaning,  and  for  that  reason  it  was 
changed  ;  or  the  sentence,  perhaps,  was  an  awkward  one,  and  it  was  changed 
to  make  it  more  readable. 

Cross-examined  byMr.  Evarts: 

Q.  What  rules  of  change  did  you  prescribe  to  yourself  iu  the  deviations  you 
made  from  your  phonographic  notes  ? 

A.  As  I  have  said,  I  merely  changed  the  form  of  expression  in  order,  per- 
tapa,  to  make  the  meaning  more  intelligible  or  the  sentence  less  awkward. 

Q.  That  is  to  say,  when  the  meaning  did  not  present  itself  to  you  as  it 
sliouid,  yoti  made  it  clearer,  did  you  1 

A.  I  will  state,  sir,  Mr.  Johnson  is  in  the  habit  of  using  quite  often 

Q.  I  do  not  ask  you  about  Mr.  Johnson.  What  I  asked  you  was  this : 
When  the  meaning  did  not  present  itself  to  you  as  it  should,  you  made  it 
clearer  ? 

A.  I  do  not  know  that  I  in  any  case  altered  the  meaning. 

Q.  But  you  made  the  meaning  clearer? 

A.  I  endeavored  to  do  so. 

Q.  And  you  did,  did  you  not  ? 

A,  I  cannot  say  whether  I  aucceeded  or  not. 

Q.  That  was  one  rule  ;  what  other  rule  of  change  did  you  allow  yourself? 

A,  No  other. 

Q.  No  grammatical  improvement? 

A.  Yea,  sir ;  I  may  say,  if  you  will  allow  me,  that  very  often  the  singular 
verb  waa  used  where  perhaps  the  plural  ought  to  be. 

Q.  You  corrected,  then,  the  grammar  ? 

A.  Yea,  sir;  in  aomo  instances. , 

Q.  Can  you  suggest  any  other  rule  of  change  ? 

A.  I  cannot  at  the  preaent  time. 

WiLLrAM  6.  MooRB  sworn  and  examined. 
By  Mr.  Manager  Bjjtler  : 

Q.  What  is  your  rank? 

A.  1  am  a  paymaster  in  the  army  with  the  rank  of  major. 
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Q.  When  were  yon  appointed  I 

A.  On  the  Hth  day  of  November.  1866. 

Q.  Did  yon  ever  pay  anybody. 

A.  No,  sir  ;  not  with  government  funds,     [Laughter.] 

Q.  What  has  been  your  duty  ? 

A.  I  have  been  on  duty  at  the  Executive  Mansion. 

Q.  What  kind  of  duty  ? 

A.  1  have  been  acting  in  the  capacity  of  secretary  to  the  President. 

Q.  Were  you  so  acting  before  you  were  appointed! 

A.  1  was. 

Q,  How  long  had  you  acted  as  secretary  before  yon  were  appointed  major  ! 

A.  I  was  directed  to  report  to  the  President  in  person  in  the  month  of  Novem- 
ber, 1865. 

Q.  Had  you  been  in  the  army  prior  to  that  time? 

A.  I  had  been  a  major  and  assistant  adjutant  general. 

Q.  In  the  War  Department  1 

A.  Yee,  sir. 

Q.  Did  you  hear  the  President's  speech  of  the  ISth  of  August,  186G  1 

A.  1  did. 

Q.  Did  you  take  any  notes  of  it ! 

A.  I  did  not. 

(Placing  the  niajiuacript  Jast  produced  by  Mr.  C.  A.  Tinker  before  the  witness.) 

Q,  Look  at  the  manuscript  which  lies  before  you  and  see  whether  you  cor- 
rected it.  (The  witness  proceeded  to  examine  the  manuscript.)  I  do  not  care 
whether  you  corrected  it  all ;  did  you  correct  any  portion  ol'  it  1 

A.  Yes,  sir. 

Q.  Where  were  the  corrections  made  t 

A.  In  an  apartment  in  the  Executive  Mansion. 

Q.  Who  was  in  the  apartment  when  you  made  the  corrections  1 

A.  Messrs.  Francis  H,  Smith,  James  B.  Sheridan, "James  0.  Clephane,  aud, 
I  thick,  Mr.  Holland,  of  the  Associated  Press. 

Q.  Had  you  any  memorandum  from  the  President  by  which  to  correct  it  1 

A.  None,  sir. 

Q,  Do  you  claim  to  have  the  power  of  remembering,  on  hearing  a  speech, 
what  a  man  says  ? 

A.  I  do  not,  air. 

Q.  Do  you  not  know  that  the  President,  on  that  occasion,  had  been  exercising 
his  great  constitutional  right  of  freedom  of  speech  ? 

The  WiT.\ESS.  Will  you  repeat  that  question,  if  you  please? 

Q.  Did  you  not  know  that  on  that  occasion  the  President  had  been  exercis- 
ing his  great  constitutional  right  of  freedom  of  speech  ! 

Mr.  CuBTis.  That  puts  a  question  of  law  to  the  witness,  and  I  do  sot  think 
it  is  admissible, 

Mr.  Manager  Butler.  I  am  not  asking  a  question  of  law,  but  a  question  of 
fact.     (To  the  witness  :)  Did  you  not  so  nndctstand  it? 

A.  I  so  understood  it,  eir. 

Mr.  Stanbkry.  Then  we  are  to  understand  the  fact  that  it  was  constitutional 
to  exercise  freedom  of  speech  ? 

Mr.  Manager  Butler.  In  the  idea  of  the  President  and  this  witness,  he  thinks 
it  is  constitutional  to  exercise  it  in  this  way.  It  may  be  constimtional,  but  I 
think  not  decent, 

Mr.  Sta\bebv.  That  is  amatter  of  taste. 
By  Mr.  Manager  Butler  : 

Q.  Now,  then,  sir,  how  dare  yon  correct  the  Pi-esident's  great  constitutional 
right  of  freedom  of  speech  without  any  memorandum  to  do  it  by  ? 

A.  It  was  an  authority  1  a 
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Q.  How  came  you  to  assume  tlie  authority  to  exercise  this  great  constitutional 
right  for  the  President  ? 

A.  Wei!,  that  is  a  difficult  question  to  answer. 

Mr.  EvARTS,  It  ought  to  be  a  difficult  one  to  ask. 
By  Mr.  Manager  Butler  : 

Q.  "Why  should  you  assume  the  authority  to  correct  liis  speech  1 

A.  My  object  was,  as  the  speech  was  an  extemporaneous  one,  simply  to 
change  the  language,  and  not  to  change  the  substance. 

Q.  Did  you  change  the  substance  anywhere  1 

A.  Not  that  I  am  aware  of. 

Q,  Are  there  not  pages  there  where  your  corrections  are  the  most  of  it  1 

A.  I  am  not  aware  of  that  fact. 

Q.  Look  and  see  if  there  is  not  a  larger  number  of  corrections  on  some 
pBgeB? 

A.  (After  examining  the  manuscript^  In  the  hasty  examination  that  I  have 
mitde,  I  find  no  one  page — perhaps  there  may  be  a  single  exception — wliere  my 
writing  predominates.  There  is  a  page  in  which  several  lines  are  erased  ;  but 
whethei  or  not  I  erased  them  I  cannot  say. 

Q,  Do  you  know  of  anybody  else  that  had  anything  to  do  with  revising  it  1 

A.  No,  sir. 

Q.  Did  you  do  that  revision  by  the  direction  of  the  President  ? 

A.  I  did  not,  sir,  so  far  as  I  can  recollect. 

Q.  He  did  not  direct  you  ? 

A.  No,  sir. 

Q.  Did  you  8ay  to  Mr.  Smith  then  and  there  that  you  did  it  by  the  direction 
of  the  President  ? 

A.  Not  that  I  remember, 

Q.  Do  you  mean  to  say  that  you  made  these  alterations  and  corrections  upon 
the  very  solemn  occasion  of  this  speech  without  any  authority  whatever  'I 

A.  That  is  my  impression. 

Q,  After  you  made  the  revision  did  you  show  it  to  the  President  ? 

A.  No,  sir. 

Q.  Did  you  ever  tell  him  that  you  had  taken  that  liberty  with  his  constitu- 
tional rights  ? 

A.  I  cannot  i-eeall  the  fact  that  I  did. 

Q.  What  did  you  do  with  the  manuscript  ? 

A.  The  manuscript,  as  it  was  revised,  was  handed,  I  think,  to  the  agent  of 
the  Associated  Press,  who  despatched  it  from  the  office  in  order  that  it  might  be 
published  in  the  afternoon  papers. 

Q.  Was  it  published  in  the  papers  ? 

A.  I  think  it  was. 

Q.  Have  you  any  doubt  of  that  ? 

A.  I  cannot  say  positively,  as  I  have  not  examined  the  papers.  That  was 
the  object. 

Q.  Was  the  speech — whether  correctly  or  not  I  do  not  ask — but  was  that 
speech,  purporting  to  come  from  the  President,  published  in  the  Associated  Press 
despatches  ? 

A.  I  do  not  know.  I  refer  more  to  the  city  papers  than  to  those  to  which 
the  Associated  Press  furnished  information. 

Q.  Was  the  same  speech  published  in  the  Intelligencer  ? 

A.  The  speech  was  published  in  the  Intelligencer. 

Q    Is  that  newspaper  taken  at  the  Executive  Mansion  ? 

A.  It  is. 

Q.  Was  it  at  that  time  ! 

A.  It  was  at  that  time. 

Q.  Seen  by  the  President? 
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A,  Yes,  sir;  1  presume  it  was. 

Q,  Did  he  ever  chide  you,  or  say  anything  w  you  that  you  had  done  wrong 
in  the  correction,  or  had  misrepreaented  him  in  this  speecli  at  ail  ? 

A.  He  did  not. 

Q.  Even  down  to  this  day ! 

A.  He  has  never  cbided  or  rebuked  me  for  the  correction  of  a  speech. 

Q.  Has  he  ever  said  there  was  anything  wrong  aliout  it  ? 

A.  I  have  never  heard  him  say  so. 

No  cro8S-es  ami  nation, 

Mr.  Manager  Uutler.  I  now  propose,  with  your  Honor's  leave  and  the  Sen- 
ate's, to  read  the  speech  as  corrected  by  Colonel  Moore,  unless  that  is  objected 
to.  If  that  is  objected  to  I  propose  to  put  in  evidence  the  repoit  of  Mr  Smith, 
the  Associated  Press  report,  and  the  report  of  the  Chronicle,  reading  one  only. 
Ton  are  aware,  sir,  that  the  President  complains  in  his  an^iwrr  ihtt  we  do  not 
give  the  whole  speech.  We  have  now  brought  all  the  \er'"nn'?  that  we  can 
conveniently  of  his  whole  speech,  and  if  not  objected  to  we  iv  ill  put  them  all  in. 
Otherwise  I  will  only  put  in  the  extracts. 

Mr.  EvARTS.  What  version  do  yon  now  offer) 

Mr.  Manager  Butler.  All,  hoping  to  get  the  tmtU  out  of  the  whole  of  them. 

Mr.  EvARTS.  The  speech  as  proved  now  by  the  witnesses  iii  the  version 
which  passed  under  Colonel  Moore's  eye  1 

Mr.  Manager  Butliik.  I  think  I  must  ask  that  tiie  objection  if  any  h  to  be 
taken  to  my  offer,  shall  be  put  in  writing. 

Mr.  EvARTS.  Before  it  is  made  ? 

Mr.  Manager  Butleb.  No,  sir;  as  it  is  made, 

Mr.  EvARTS.  Well,  the  speech  as  proved  in  Mr.  Smith  s  and  Mr  Shiridan's 
copy  we  regard  as  in  the  shape  of  evidence,  the  accuracy  of  the  report  to  be 
judged  of,  there  being  competent  evidence  on  the  subject  Ihc  speech  in  the  i 
Chronicle  we  do  not  understand  to  be  supported  by  any  such  evidence,  and  we 
shall  object  to  that  as  not  authentically  proved.  The  speech  in  the  Intelli- 
gencer, which  seems  to  have  been  supported  in  the  intent  of  the  honorable 
managers  by  proof  of  that  newspaper  being  taken  at  the  Executive  Mansion 
has  not  been  produced,  and  has  not  been  offered,  as  I  nnderstand. 

Mr,  Manager  Butler.  No. 

Mr.  EVARTS.  Therefore  we  dismiss  that.  The  Chronicle  speech,  then,  we 
consider  not  proved  by  authentic  evidence  submitted  to  the  court.  The  steno- 
graphic repoi'ts  in  the  two  forms  indicated  we  suppose  have  proof  to  support 
them,  which  is  competent,  and  enable  the  court  under  competent  evidence  to 
judge  of  their  accuracy,  their  accuracy  to  be  the  subject  of  remark,  of  course, 
as  the  cause  proceeds,  and  without  desiring  here  to  anticipate  the  discussion  as 
to  whether  any  evidence  concerning  them  (as  we  have  excepted  and  objected 
in  our  answer  to  the  tenth  and  eleventh  articles)  is  admissible.  Saving  that 
for  the  purpose  of  discussion  in  the  body  of  the  case,  we  make  no  other  objec- 
tion to  the  reading  of  the  speeches. 

Mr.  Manager  Butler.  Do  you  want  the  whole  of  them  read  ?  We  are  con- 
tent with  one,  the  others  being  subject  to  be  used  by  either  party. 

Mr.  EvARTS.  Whichever  version  you  put  in  evidence  we  wish  read. 

Mr.  Manager  Butler.  We  put  all  versions  in  evidence,  and  we  will  read  one. 

Mr.  EvABTS.  We  should  like  to  have  the  one  read  that  you  rely  on. 

Mr.  Tipton.  Mr,  Chief  Justice,  I  move  that  we  now  take  a  recess  of  fifteen 
minutes. 

Mr.THiJMiiULL.  Before  that  motion  is  put  I  wish  to  put  it  in  the  form  of  an  adjourn- 
ment until  three  o'clock,  that  we  may  do  some  legislative  business.  ["  No,  no."J 
There  is  a  rule  that  ought  to  be  altered,  and  if  the  senator  from  Nebraska  will 
allow  me  I  will  move  that  the  court  adjourn  until  three  o'clock. 

The  Chief  Justice.  The  senator  from  Illinois  pi-opoaes  that  the  court  adjourn 
until  three  o'clock. 
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Mr.  Johnson.  What  for? 

The  Chief  Justice,  The  senator  from  Illmois  will  state  the  object  of  the 
adjournment. 

Mr,  Johnson,  I  think  the  honorable  member  did  state  the  purpose,  but  I 
did  not  hear  him. 

The  Chibf  Justice.  The  senator  from  Illinois  states  that  he  desires  aa 
adjournment  for  the  purpose  of  taking  up  a  rule  in  legislative  session,  ^ou 
who  are  in  favor  of  adjourning'  until  three  o'clock  will  say  ay ;  the  contrary 

The  motion  was  not  agreed  to. 

The  Chief  Justice,  The  questioo  now  is  on  the  motion  of  tlie  senator  from 
Nebraska,  (Mr,  Tipton.) 

Mr.  Drake.  I  suggest  an  amendment  to  the  motion  of  the  senator  from 
Hebraska,  that  wo  take  a  recess  for  20  minutes. 

The  Chief  Justice.  The  Chair  will  put  the  question  on  the  longest  tima 
first,     Tlie  motion  is  to  take  a  recess  for  20  miuutes. 

The  motion  was  not  agreed  to. 

The  Chief  Justice.  The  question  now  recurs  on  the  motion  of  the  senator 
from  Nebraska,  to  take  a  recess  for  15  minutes. 

The  motion  was  agreed  to;  and  at  tbe  expiration  of  15  minutes  the  Chief 
Justice  resumed  the  chair,  and  called  the  Senate  to  order  at  two  o'clock  and 
45  minutes  p.  m. 

Mr.  Grimes.  I  move  that  this  court  stand  adjourned  until  Monday  at  12 
o'clock. 

Mr.  CONNKSS,  I  hope  not. 

Mr.  Urakk.  I  ask  for  the  yeas  and  nays  upon  that  motion. 

The  Ohikf  Justice.  It  is  moved  that  the  Senate  adjourn  until  Monday  at 
12  o'clock,  and  on  this  question  the  yeas  and  nays  are  demanded. 

The  yeas  and  nays  were  not  ordered. 

Mr.  Drake.  The  rule  requires  us  to  sit  every  day. 

■Mr,  Johnson.  No, it  does  not.     It  is  "unless  otherwise  ordered." 

The  Chief  Justice,  The  questiun  is  on  the  motion  to  adjourn. 

Mr.  Sumner.  The  yeas  and  nays  have  been  called  for. 

The  Chief  Justice.  There  was  not  a  sufficient  nnmber  rising  to  demand  the 
yeas  and  naya,  and  they  were  not  ordered. 

Mr.  SoMNBR.  Then  there  wasa  misapprehension,  if  the  Chair  will  pardon  me. 

The  C  HI  KF  Justice.  The  Chief  Justice  will  put  the  question  again  on  order- 
ing the  yeas  and  nays. 

The  yeas  and  nays  were  ordered;  and  beingtaken, resulted — yeas  19,  nays  SS, 
as  follows : 

Yeas — Messrs.  Buckalew,  Corbett,  Davia,  Diion,  Fessenden,  Fowler,  Grimes,  Hender- 
son, Hendricks,  Johnson.  McCreery,  Norton,  Patterson  of  Tonneasee,  Eamaoy,  Saulsbury, 
TniQ^bull,  Van  Winkle,  Vickers,  and  Wilson— 19. 

Navs— Messrs.  Antliony,  Cameron,  Cattell,  Chandler,  Cole,  Couklinfj,  Conness,  Ctagin, 
Driike,  Edmunds,  Ferry,  Frolingiiayseii,  Howard,  Howe,  Morgan,  MoiTill  of  Maine,  Morrill 
of  Vermont,  Nye,  Patterson  of  New  Hampshire,  Poineroj,  Ross,  Sprague,  Stevrart,  Sumner, 
Thayer,  Tipton,  Wiilcy,  and  Williams— '28. 

Not  voting— Messrs.  Bayard,  Doollttle,  Harlan,  Morton,  Sliernian,  Wade,  and  Yates— 7. 

So  the  motion  was  not  agreed  to. 

Mr.  Manager  BftLER.  I  now  offer  the  version  of  the  speech  sworn  to  by 
Mr.  Smith : 

Speech  of  Ike  Freiident  ef  the  United  Slates,  Augusl  18,  1866. 

The  President  said ; 

Mr,  Chairman,  and  Gentlemen  of  the  Committee;  Language  is  inadequate  to  express  (he 
emotions  and  feelings  of  this  occasion ;  and  perhaps  I  could  express  more  by  remalninir 
silent  and  letting  silence  speak  what  I  would  and  what  I  ought  to  say.    I  con^s,  though. 
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having  had  some  expcrioBce  in  public  life,  having-  been  liefore  many  public  audienceB — I 
confess  the  present  occasion  and  audience  is  well  calculated,  and  not  only  well  calculated,  but 
has  in  fact,  partially  overwhelmed  me.  I  have  not  lanjfuage  to  eipresa,  or  to  convey,  as  I 
have  said,  in  an  adequate  manner,  the  feelings  and  emolJOns  produced  by  the  present  occa- 
sion. In  listening  to  the  address  that  your  distinguished  and  eloquent  chairman  has  just 
delivered,  Iho  proceedings  of  the  convention,  as  they  transpired,  iccur  to  my  minii,  and  seem- 
ingly, that  I  partook  here  of  the  enthusiasm  which  seemed  to  prevMl  there.  And  upon  the 
recepdon  of  the  despatch,  sent  by  two  distinauished  members  of  that  convention,  conveying 
in  terms  (he  scenaa  that  have  just  been  descnbod,  of  South  Carolina  and  Massachusetts  arm 
in  arm,  marching  iuto  that  convention  giving  evidence  that  ihe  two  extremes  could  come  to- 
gether, that  they  could  peril  in  future,  for  tiie  preservation  of  the  TInion,  as  they  had  in  tho 
past,  when  the  accompanying  statement  that  in  that  vast  assembly  of  distinguished,  eloquent, 
and  intelloctuft!  persons  that  were  thore,  every  face  was  saffused  with  tears— when  I  under- 
took to  read  the  despatch  to  one  associatod  with  me  in  office,  I  could  not  give  utterance  to 
the  feelings  it  produced.     [Applause.] 

I  think  W8  may  justly  conclude  we  are  moving  under  proper  inspirations ;  I  think  I  can- 
not be  mistijten  that  an  unerring  Providence  is  in  this  matter.  The  nation  is  imperiled;  it 
has  just  passed  throngli  a  mighty,  bloody,  and  momentous  ordeal;  and  while  we  have  passed 
throngh  that  we  do  not  find  ourselves  free  from  difficulties  and  dangers  that  surround  us, 
While  our  brave  men  have  performed  their  duUes  in  the  field — ofBcers  and  men— while  tbey 
have  won  laurels  that  are  imperishable,  there  are  still  greater  and  more  important  duties  yet 
to  perform ;  and  while  we  have  had  their  co-operation  in  the  Held  we  want  their  support  out 
of  the  field  when  we  are  tryin?  to  bring  about  peace. 

Every  effort  has  been  made,  so  tar  as  the  executive  department  of  the  government  was 
concerned,  to  restore  the  Union;  to  heal  the  breach;  to  pour  oil  into  the  wound  which  had  been 
inflicted,  and — to  speak  in  common  phrase~to  prepare,  as  the  learned  and  wise  physician 
woatd,  a  plaster  that  was  coeilensivo  with  the  wound,  and  that  was  healing  in  its  character. 
[Aj)plause.3 

Wo  think,  or  thought,  we  had  partially  succeeded ;  but  as  tho  work  progressed,  as  recon- 
dliation  seemed  to  be  restored  and  the  country  become  united,  we  found  a  disturbing  and 
marring  element  uf  opposition  thrown  in ;  and  in  making  any  allusion  to  that,  I  shall  make 
no  more  Bllusion  than  has  been  in  tho  convention  and  by  the  distinguished  gentleman  who 
has  placed  the  proceedings  of  the  convention  before  me — I  shall  make  no  more  allusion  than 
I  think  the  times  justify.  We  have  witnessed  in  one  department  of  the  government  every 
effort,  as  it  were,  to  prevent  the  restoration  of  peace,  harmony,  and  union ;  we  have  seen, 
as  it  were,  hanging  upon  the  verge  of  the  government,  as  it  were,  a  body,  calling  or  assuming 
to  be  tho  Congress  of  the  United  States,  when  it  was  hut  a  Congress  of  a  part  of  tho  States ; 
we  have  seen  Congress  assuming  to  be  for  the  Union  when  every  step  they  took  was  to  per- 
ptuate  dissolutiou,  and  make  disruption  permanent.  We  have  seen  every  stflp  that  has 
been  taken,  instead  of  bringing  about  reconciliation  and  harmony,  has  been  legislation  that 
took  the  character  of  penalties,  retaliation,  and  revenge.  This  has  been  the  course ;  this  has 
been  the  policy  of  one  department  of  your  government.  The  humble  individual  who  has 
been  addressed  here  to-day,  and  now  stands  here  before  you,  baa  been  occupying  another 
department  of  the  government.  The  manner  of  his  getting  thete  I  shall  not  allude  to  now — 
BUffiee  it  to  say,  I  was  there  by  the  Constitution  of  my  country,  [applause,  ]  and  being^  there 
by  the  Constitution  of  my  country,  I  placed  my  foot  upon  the  Constitution  as  the  great  lam- 
part  of  civil  and  religious  liberty,  [applause,]  having  been  taught  in  early  life,  and  having 
practiced  through  my  whole  career  to  renerato,  respect,  and  make  tho  Constitution  of  my 
lathers  my  guide  through  my  public  life.     [Applause.] 

1  know  it  has  been,  said,  and  I  must  be  permitted  to  indulge  in  this  line,  that  the  aseeutive 
department  of  the  government  has  been  despotic  and.  tyrannical.  Why,  let  me  ask  this 
audience  here  to-day,  and  the  distinguished  gentlemen  who  stand  around  me ;  where  is  the 
vote  I  ever  gave,  where  is  the  speech  I  over  made,  where  is  a  single  act  of  my  whole  public 
life  but  what  has  been  arrayed  against  tyranny  and  against  liespotism!  [Applause]  What 
position  have  I  ever  occupied,  what  ground  have  I  ever  stood  upon,  when  I  failed  to  advo- 
cate the  aroelJOTBtion  and  elevation  of  Ihe  great  mass  of  my  couutrymenJ   [Applause.] 

So  far  as  charges  of  that  kind  is  concerned,  it  is  simply  intended  to  deceive  and  delude  the 
public  mind,  that  there  is  some  one  in  power  who  is  seeking  to  trample  upon  and  pervert  the 
prlntaples  of  the  Constitution  by  endeavoring  to  cover  and  delude  the  people  so  far  as  their 
own  public  acts  are  concerned.  I  have  felt  it  my  duty,  in  vindication  of  the  principles  of 
the  Constitution  of  my  country,  to  call  their  attention  to  these  proceedings;  but  when  we  go 
forward  and  examine  who  has  been  playing  tyrant,  and  where  has  been  the  tyranny  and 
despotism  exercised,  the  elements  of  my  nature,  and  the  pursuits  of  my  life,  has  not  made 
me  in  my  practice  aggressive,  nor  in  my  feelings  i  but,  ray  nature,  rather  on  tbe  contrary,  is 
defensive;  and  having  placed  my  feet,  or  taken  my  stand  upon  the  broad  principles  of  liberty 
and  the  Constitution,  thore  is  not  enough  power  on  earth  to  drive  me  from  it.     [Great 

tipon  that  broad  platform  I  have  taken  my  stand.  1  bavo  not  been  awed,  or  dismayed,  or 
intimidated  by  Ibeir  words  or  encroachments ;  but  I  have  stood  there,  in  conjunction  with 

fatiiotic  spirits,  sounding  the  toc«iit  of  alarm  tbat  the  citadel  of  liberty  was  encroached  upon. 
Applause.] 
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I  said  on  one  occasion  before,  and  I  repeat  now,  that  all  that  was  necessary  in  tliia  great 
struggle  was  here,  in  the  contest  with  tyranny  and  despotism,  was  for  the  straggle  to  be  suf- 
ficiently audible  that  the  great  mass  of  the  American  people  could  hear  the  struggle  that  was 
going  on,  and  when  they  understood  and  heard  the  struggle  going  on,  and  came  up  and 
kioked  ia  and  saw  who  the  contestants  were,  and  nnderslood  about  what  that  contest  was, 
they  would  settle  that  question  upon  the  side  of  the  Constitution  and  prinwple.     ["Good."] 

ft  has  been  said  here  t^day,  my  faith  is  abiding  in  the  great  mass  of  the  people.  It  is,  and 
in  the  darkest  moment  of  the  struggle,  when  the  clouds  seemed  to  be  the  most  lowering,  my 
faith,  instead  of  giving  way,  loomM^up  as  from  the  gloom  of  the  cloud,  through  which  1  saw 
that  all  would  be  safe  in  the  end. 

But  tyranny  and  despotism  !  We  all  know  that  tyranny  and  despotism  even,  ia  the  lan- 
guage of  Thomas  Jefferson,  can  he  eiercised,  and  eiercised  more  effectually  by  many  than 
one.  We  have  seen  Congress  organisedi  we  have  seen  Congress  in  its  advance,  step  by 
Bt«p,  has  gradually  boenonroaching  upon  constitutional  rights  and  violating  the  fundamental 


principles  of  the  government,  day  after  day,  and  month  after  month.  We  have  seen  a  Con- 
gress that  seemed  to  forget  that  tbere  was  a  Constitution  of  the  United  Stales,  that  there  waa 
Iiaiits,  that  lliere  was  boundaries  to  the  sphere  or  scope  of  legislation.  We  have  seen  Con- 
gress in  a  minority  assume  to  exercise,  and  have  exercised  powers,  if  carried  out  and  con- 
summated, will  result  in  despotism  or  monarchy  itself.  This  is  truth,  and  because  I  and 
others  have  seen  proper  to  appeal  to  the  country,  to  the  patriotism  and  republican  feeling  of 
the  country,  I  have  been  denounced;  slander  alter  slander,  vituperation  after  vituperation  of 
the  most  virulent  character,  has  made  its  way  through  the  press.  What,  then,  has  been  my 
sin?  What  has  been  your  sioT  What  has  been  the  cause  of  your  offending?  Because  yon 
dare  stand  by  the  Constitution  of  our  fathers.     [Applause] 

I  look  upon  the  proceedings  of  this  convention  as  being  more  important  than  any  conven- 
tion that  ever  sat  in  the  United  States.  [Applause.]  When  I  look  at  that  collecUon  of  citi- 
zens coming  together  voluntarily  and  sittmg  in  council,  with  ideas,  with  principles  aud 
views,  commensurate  with  all  tbe  States  and  coextensive  with  the  whole  people;  and  when  I 
contrast  it  with  a  collection  of  gentlemen  who  were  Crying  to  destroy  the  country,  I  look  upon 
it  as  more  important  than  any  convention  that  has  sat,  at  least,  since  JT87 :  and  I  think  I 
may  say  here,  too,  that  in  the  declarations  that  it  has  made,  which  are  equally  important  with 
the  Declaration  of  independence  itself;  and  I  here,  to-day,  pronounce  it  asecoud  deehiration 
of  independence.     [Great  applause.] 

In  this  connection,  I  may  remark,  when  you  talk  about  deolarations  of  independence, 
there  are  a  great  many  people  in  the  United  States  who  want  to  be  free,  that  cannot  claim, 
exactly,  and  in  fact,  that  th«y  are  free  at  this  time.  I  may  say  that  your  address  and  the 
declarations  made,  are  nothing  more  nor  less  than  a  reaffirmation  of  the  Constituttou  ot  the 
United  States.  [Great  applause,]  Yes,  I  will  go  further,  and  say  that  the  declarations 
that  you  have  there  made,  and  the  principles  enunciated  in  that  address,  is  a  second  procla- 
mation of  emancipation  to  the  people  of  the  United  States;  [applause,]  for  in  the  pnmul- 
gation,  in  the  proclamation  reaffirming  these  great  truths,  you  nave  laid  down  a  platform, 
a  conslitulional  platform,  upon  which  all  can  make  common  cause,  and  stand,  rallying  for 
the  restoration  of  the  Stales  and  the  restoration  of  the  Union,  without  reference  to  whether 
they  belong  to  this  association,  or  this  party,  or  that  party ;  bnt  the  theory  is,  my  country 
rises  above  party.     Upon  this  common  ground  they  can  stand.     [Applause.] 

How  many  are  there  in  the  United  Slates  that  now  require  to  bo  free  )  They  have  got 
shackles  upon  their  limbs  and  are  bound  as  tight  as  though  they  were,  in  fact,  in  slavery. 
Then,  I  repeat,  it  is  a  second  proclamation  of  emancipation  to  the  people  of  the  United  States, 
and  fixes  a  common  ground  upon  which  all  may  stand. 

I  have  said  more  noiv,  Mr,  Chairman,  and  gentlemen  of  the  committee,  than  I  intended 
to  liave  said ;  hut,  in  this  connection,  and  in  conclusion,  let  me  ask  this  intelligent  audience 
and  committee  here  lo-day,  what  have  I  or  you  to  do  other  than  the  promotion  or  advance- 
ment of  the  common  weal  ?  I  am  opposed  to  egotism— as  much  so  as  any  one — bat  here,  in 
a  conversational  manner,  and  iu  the  reception  of  the  proceedings  of  this  convenUon,  I  must 
add,  what  have  I  to  gain,  consalting  human  ambition,  more  than  I  have  gained,  excepting 
one  thing  I  My  race  is  run,  I  have  been  placed  here  by  the  Constitution  of  the  country, 
and  I  may  say  here,  from  the  lowest  to  the  highest  position  in  the  government  I  have  occu- 
pied. I  passed  through  every  single  position  from  alderman  in  a  village  to  the  Presideacy 
of  the  United  Stales ;  and  now,  in  standing  before  you,  don't  you  think  that  all  reasonable 
ambition  should  bo  gratified  T  If  I  wanted  power,  if  I  wanted  to  perpetuate  my  own  power 
and  that  of  those  who  are  around  me,  how  easy  it  would  have  been  lor  me  to  have  held  the 
power  placed  in  my  hands. 

With  the  bill  called  the  Freedmen's 

[laughter  and  applause,]  I  could  have  rt_ 

appropriations,  with  the  machinery  to  be  worked  by  my  own  bands,  with  my  satraps  and 
dependants  in  every  township  and  civil  district  in  the  United  States,  where  it  might  be 
necessary,  with  the  Civil  Bights  hill  coming  along  as  an  auxiliary  [laug-bter]  and  all  the 
other  patronage  of  the  government,  I  could  have  proclaimed  myself  dictator.  ["That's  a 
foct."]  My  pride  and  my  power  is,  if  I  have  any,  to  occupy  that  position  which  retains  the 
powerin  the  bands  of  the  people.    ["Good"  and  applause,]    It  is  upon  them  I  have  always 
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relied  i  it  is  upon  tliem  I  now  roly.  ["And  thoy  will  n 
And  I  repeat,  neitlior  the  taunts  nor  jeers  of  Congress,  i 
press,  mn  <irivc  ine  from  my  purpose.     [Applause.  ] 

I  achnowledK*  "^  superior  but  two — my  God,  the  author  of  my  eiiatence,  and  the  people 
of  the  United  Stales.  [Applause.]  The  one,  I  try  to  obey  all  his  eoinmands  as  best  t  can. 
compatible  with  mortal  man;  the  other,  in  a  political  and  reproaenlative  sense,  the  high 
behest  of  the  people  baa  always  been  in  strict  respect,  has  always  been  obeyed  by  me. 
[Applause,] 

Mr.  Chairman,  I  have  said  more  than  I  intended  to  aay.  For  the  kind  alluaions  made  in 
(he  address  and  in  tb(>  resolutions  or  propositions  adopted  by  your  eonvetition,  I  want  to  say 
to  you  that  in  this  crisis,  in  this  period  of  my  public  life,  I  prize  that  last  resolution,  more 
than  all  that  has  come  to  me.  To  have  the  indorsement  of  a  convention,  constituted  as 
tbat  was,  emanating  spontaneously  from  the  great  mass  of  the  people,  I  prize  it  above  cod- 
sidcration,  and  I  trust  and  hope  my  future  conduct  will  not  cause  the  convention  tbat 
adopted  that  to  have  regretted  the  asBurance  they  have  given.    ["Very  sure  of  it.'"] 

Before  separatin);,  and  leaving  you,  gcutlemeQ,  oDe  and  sU,  committee  and  strangers, 
please  accept  my  thanks  for  this  kind  mauifestatiOD  of  regaid  aud  respect  that  you  have 
— -.nifcKted,  on  this  occasion,  and  lo  one  that  feels  so  little  entitled  to  it,  except  upon  the 


I  repeat  again,  m  I  bate 
juided  by  a  "  — '""'"' —  ■ 


guided  by  a  conscientious  conviction.  That  always  gives  me  courage.  Tlie  Coastilulion  I 
have  made  my  guide.  Tiien,  accept  my  sincere  thanks  for  this  manifestation  of  your  appro- 
bation and  regard. 

5fr.  Manager  Butleb,  having  concluded  the  reading,  continued  : 

I  do  not  propose,  gentlemen,  to  read  any  more  of  theae  veraions,  but  to  leave    • 
them  herd  for  any  correction  that  may  be  desired. 

Ml'.  Anthony.  I  offered,  an  order  in  legislative  aesston,  and  I  do  not  know 
thai  it  13  proper  to  call  it  up  at  this  time.     If  not,  I  should  like  to  repeat  it. 

The  Chief  Justice.  The  Chief  Justice  thinks  it  is  not  m  order  to  call  up 
any  business  transacted  in  legislative  session. 

Mr.  CuiNKLiNC,  (to  Mr.  Anthony.)  Offer  it  originally  now. 

Mr.  Anthony.  Then  I  move  that  the  presiding  officer  be  aathorized  to  assiga 
a  p!ac«  upon  the  floor  to  the  reporter  of  the  Associated  Press. 

Mr.  OoNKLlNO.  A  single  reporter. 

The  Chief  Justice.  The  Chief  Justice  thinks  it  not  in  order  to  interrupt 
the  business  of  the  trial  with  such  a  motiou. 

Mr.  EvARTS,  General  Butler,  will  you  allow  us  to  ask  what  copies  or  ver- 
sions of  the  speech  ol  August  18,  1566,  you  consider  included  ia  the  testimony 
received  t     One  has  been  read, 

Mr.  Manager  Butler.  I  consider  the  two  copies,  one  that  Mr.  Smith  made, 
which  has  been  read,  and  the  corrected  version,  as  the  substantial  copies. 

Mr.  EvARTS.  And  no  others  ? 

Mr,  Manager  Butler.  I  do  not  offer  the  Chronicle,  not  because  it  ia  not  evi- 
dence, but  because  I  have  the  same  thing  in  Mr.  Smith's  import. 

Mr.  EvARTS.  Then  it  is  only  those  two,  and  they  will  both  be  printed  as 
part  of  the  evidence  in  the  case  ? 

Mr.  Manager  Butler.  For  aught  I  care. 

The  other  report  offered  in  evidence — the  one  revised  by  Colonel  Moore  and 
)d — is  as  follows  : 


Mn.  CHAmMAN  AND  Ggntlemek  op  the  Committee;  Language  is  inadequate  to 
express  (he  emotions  and  feelings  produced  by  tbis  ocj;a9Jun.  Perhaps  I  could  express  more 
by  permitting  silence  to  apeak  and  you  (o  infer  what  I  ought  to  say.  I  confess  that,  not- 
witJistanding  the  experience  I  have  had  in  public  life,  and  the  audiences  I  have  addressed, 
this  occasioD  and  this  assembly  are  well  calcnlaled  to,  and  do  overwhelm  me.  As  I  have 
said,  I  have  not  language  to  convey  adequately  my  present  feelings  and  emoliuns.  In  listen- 
ing to  the  address  which  yonr  eloquent  and  distinguished  chairman  has  just  delivered,  the 
proceedings  of  the  convention,  as  they  transpired,  recurred  to  my  mind.  Seeniingly  1  par- 
took of  the  inspiration  that  prevailed  in  the  convention  when  I  received  a  despatch  sent  by 
two  of  its  distinguished  members,  conveying  in  terms  the  scene  which  hasjust  been  described 
of  South  Carolina  and  Massachusetts,  arm  in  arm,  marching  into  that  vast  assemblage,  and 
thns  giving  evidence  that  tlie  two  exlremes  had  come  together  again,  and  that  for  tlie  future 
they  were  united  as  theyhad  been  in  the  tr-'   '-- ■'  -  ■■     --  ■  ""    -'■-- 

despatch  informed  me  tbat  in  that  Vi    ' 
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everj  eye  was  snffiiEetl  with  toars  on  bet  Id'  g  Ih  I  could  not  finish  reading  the 

despatch  tooDesesoclstedwithme  in  theoffi      f  f   1  ngs  overcameme.  [Apptaiise.] 

I  think  ne  may  justlj  coQcluile  that  we  e       d     a  proper  inepi ration,  and  that 

we  need  not  be  miiitakcii  tbat  the  Engor  c  f  T    g^      d  uuerring  Providence  ia  in  this 

mattfif.  The  nation  is  in  peril.  We  h  i  is  pae  d  through  a  mighty,  a  bloodj,  a 
momentous  ordeal,  yet  do  not  find  oureel  ea  f  ee  f  m  h  ditSculties  and  dangers  that  at 
first  surrounded  us.  While  our  brave  m  h  p  f  d  their  duties,  both  offioers  and 
men,  (turning  to  Geneml  Orant,  who  stood  t  h  gi  t  )  hi  they  have  won  laurels  imperish- 
able, there  are  still  greater  and  more  imp  ta  t  d  (  t  perforoi;  and  while  n'e  have  had 
their  co-operation  in  the  field,  we  now  need  their  Eiipport  in  onr  efforts  to  perpetoale  peace. 
[Applause.]  So  far  aa  the  executive  department  of  the  government  is  concerned,  the  elfort 
has  been  made  to  roBtoro  the  Union,  to  heal  the  bread),  lo  ponr  oil  into  the  wounds  »hicb 
vrero  consequent  upon  the  etruggic,  and,  to  speak  in  common  phra«o,  to  prepare,  as  the 
lenmed  and  wise  physician  would,  a  plaster,  healing  in  character  and  coextenaive  with  the 
wound.  [Applause.]  We  thought,  and  yet  think,  that  we  had  partially  succeeded,  but  as 
the  work  progressed,  aa  reconciliation  seemed  to  be  taking  place,  and  the  country  becoming 
united,  we  found  a  disturbing  and  marring  element  opposing  as. 

In  alluding  to  that  element  I  shall  go  no  further  than  did  your  convention  and  the  distin- 
cmiahnl  gentleman  who  faa.s  delivered  to  me  the  report  of  its  proceedings.  I  shall  make  no 
to  it  that  I  do  not  believe  the  time  and  the  occasion  justify.  We  have  witnessed  id 
tment  of  the  govorninenc  every  effort,  as  it  were,  to  prevent  (he  restoration  of  peace 
and  harmony  in  the  Union.  We  have  seen  hanging  upon  the  verge  of  the  government,  as  it 
were,  a  hody  called,  or  which  assumes  lo  be,  the  Cougress  of  tho  Uuited  States — but,  in  fact, 
a  Congress  of  only  part  of  the  States.  We  have  seen  this  Congress  assume  and  pretend  to 
be  for  the  Union,  when  its  every  step  and  act  tended  lo  perpetuatfl  disunion  and  make  a 
disvnption  of  the  States  inevitable.  Instead  of  promoting  reconciliation  and  harmony,  its 
legislation  has  partaken  of  the  character  of  penalties,  relalintion,  and  revenge.  This  has 
been  the  course  and  the  policy  of  one  deparlmeot  of  your  government.  The  humble  indi- 
vidual mho  is  now  addressing  you  stands  the  representative  of  another  department  of  the 
government.  The  manner  in  which  he  was  called  upon  to  occupy  that  pofiitiiin  I  shall  not 
allude  to  on  this  occasion ;  stiffice  it  to  say  that  he  is  here  niider  the  Constitution  of  the 
country,  and  being  here  by  virtue  of  its  provisions,  he  takes  his  stand  upon  that  ciiarter  of 
our  liberties  as  the  great  rampart  of  civil  and  religions  liberty.  [Prolonged  cheering.] 
Having  been  taught  in  my  early  life  to  hold  it  sacred,  and  having  practiced  upon  it  during 
my  whole  public  career,  I  shall  ever  continue  to  revetonco  the  Constitution  of  my  fathers  auil 
to  make  it  niy  guide.  [Hearty  applause.]  I  know  it  has  been  said— and  I  must  be  permitted 
to  indulge  ill  this  remark — that  theexecutive  department  of  the  government  has  been  despotic 
and  tyrannical.  Let  me  ask  this  audience  of  distinguished  gentlemen  around  me  here  to- 
day to  point  to  a  vote  I  ever  gave,  to  a  speech  I  ever  made,  to  a  single  act  of  my  whole 
public  life,  that  has  not  been  against  tyranny  and  despotism.  What  position  have  1  ever 
□ccuDied,  what  ground  have  I  ever  a-isunied,  where  it  eau  be  trutlifiilly  cliarged  that  I  failed 
to  ach-ocate  the  amelioration  and  elevation  of  the  great  masses  of  my  countrymen  ?  [Cries 
of  "Kever,"  and  great  applause.] 

So  far  as  charges  of  that  kind  are  concerned,  I  will  say  that  they  are  simply  intended  to 
deceive  and  delude  tho  public  mind  into  the  belief  that  there  is  some  one  in  power  v'  -  ■■ 
usurping  and  trampling  upon  tho  rights  and  perverting  (he  principles  of  the  Const'' 
It  is  done  by  those  who  make  such  charges  foe  the  purpose  of  covering  their  owu  ».,.,=.■ 
["That's  HO,"  and  applause.]  I  have  felt  it  my  duty,  in  vindication  of  principle  and  the 
Cousiitution  of  my  country,  to  call  the  attention  of  my  countrymon  to  these  proceedings. 
When  we  come  to  eiamine  who  has  been  playing  the  tyrant,  by  whom  dj  we  find  that  des- 
potism has  been  eicrciacd !  As  lo  myaelt,  the  elements  of  my  nature,  the  pursuits  of  my 
fife,  have  not  mado  me,  either  in  my  feelings  or  in  my  practice,  ^grosaive.  My  nature,  on 
die  contrary,  is  rather  defensive  in  its  character ;  but  I  will  say  that,  having  taken  my  stand 
upon  the  broad  principles  of  liberty  and  the  Constitution,  there  is  not  power  enough  on  earth 
to  drive  me  from  it.  [Loud  and  prolonged  applause. ]_  Having  placed  myself  upon  that 
broad  platform,  I  have  not  been  awed,  dismayed,  or  intimidated  by  cither  threats  or  encroach- 
ments, but  have  stood  there,  iu  conjunetiou  with  patriotic  spirits,  sounding  the  tocsin  of 
alarm  when  1  deemed  the  citadel  of  liberty  in  danger.  [Great  applause.  ]  i  said  on  a  pre- 
vious occasion,  and  repeat  now,  that  all  that  was  necessary  in  this  great  struggle  against 
tymuny  and  despotism  was,  that  the  struggle  should  be  sufficiently  audible  for  the  American 
people  to  hear  and  properly  understand.  They  did  hear,  and  looking  on  and  seeing  who  the 
contestants  were  and  what  that  struggle  was  abaut,  they  determined  that  they  would  settle 
this  questjon  on  the  side  of  the  Constitution  and  of  principle.  [Cries  of  "That's  so,"  and 
applause.  ] 

I  proclaim  here  to-day,  as  I  have  on  other  occasions,  that  my  faith  is  abiding  in  the  great 
masa  of  the  people,     la  the  darkest  moment  of  this  struggle,  when  the  clouds  seemed  tu  be 

'  lowering,  my  faith,  Instead  of  giving  way,  loomed  up  through  the  dark  cloud  far 

id — I  saw  tbat  all  would  be  safe  in  the  end.     My  countrymen,  we  all  know  that,  in 


beyond — I  saw  tbat  all  would  be  safe  in  the  end.     My  countrymen, 

the  language  of  Thomas  Jefferson,  "  tyranny  and  despotism  oven  lam  un  m.ch..b™ 

ejwied  more  effeelually  by  the  many  than  the  one."     We  have  seen  a  Congress  gradi 


y  Google 


IMPEACHMENT   OF   THE   PHESIDEST.  303 

encroach,  step  by  step,  upon  coDBUtational  rights,  and  violate,  day  after  day  and  mentli  after 
month,  the  fundameulal  principleB  of  the  piTernnient,  [Cries  of  "That's  bo!"  aud  applause.! 
We  haTe  seen  a  Congress  that  seemed  to  forget  that  there  «a.s  a  CODstitiition  of  the  United 
States,  and  that  there  was  a  limit  to  the  sphere  and  scope  of  legislation.  We  have  seen  a 
Congress  in  a  minority  assume  to  exercise  power.')  which,  if  allowed  to  he  carried  ont,  would 
result  in  despotism  or  monarchy  itself,  [Enthusiastic  applause.]  ITiis  is  truth;  and  because 
others  as  well  as  myself  have  seen  proper  to  appeal  to  the  patriotism  iind  republican  feeling 
of  the  country  we  fiave  been  denounced  in  Ihe  severest  tcimg.  Slander  upon  slander,  vitu 
pcraUon  upon  vituperation,  of  the  most  villanotis  character,  has  made  its  way  throngh  the 

What,  gentlemen,  has  been  your  and  my  sin)  What  hi«  been  the  cause  of  our  offendingl 
I  will  tell  yon — daring  to  stand  by  the  (.'onslitution  of  our  fathers. 

[Approaching  Senator  Johnson,]  I  consider  the  procecdiogs  of  this  convention,  sir,  as 
more  important  than  those  of  any  convention  that  ever  assembleil  in  tho  United  States. 
(Great  applause.)  When  I  look  with  my  mind's  eye  upon  that  collection  of  citizens,  coming 
together  voluntarily,  and  sitting  in  council  with  ideas,  with  prindples  and  views  uommen- 
aurate  with  all  the  States,  and  coeitensive  with  the  whole  people,  and  contrast  it  with  the 
collection  of  gentlemen  who  are  trying  to  destroy  tlie  conntry,  i  regard  it  as  more  important 
than  any  couventiou  that  has  aat  at  least  since  17H7.  (Renewed  applause.)  I  think  I  may 
say  also  that  the  declarations  that  were  there  made  are  equal  with  the  Declaration  of  Inde- 
pendence itself,  and  I  hereto-day  pronounce  it  a  second  DecUiration  of  Indepeudence.  (Cries 
of  "  Glorious,"  and  most  enthusiantic  and  prolonged  applause.)  Your  address  and  declara- 
tions are  nothing  more  noi  less  tlian  a  ruafhimation  of  the  Constitution  of  the  United  States. 
(Cries  of  "Good!"  and  applause.)  Yes,  I  will  go  further,  and  say  that  the  declariitiuns 
yoa  have  made,  that  tho  princinles  you  bavo  enunciated  in  your  address,  are  a  second  pro- 
clamation of  emancipation  to  the  people  of  the  United  States — (renewed  applause) — for  m 
proclaiming  and  reproclaiining  these  great  trutlis  you  have  laid  down  a  constituEioiial  plat- 
form upon  which  all  can  make  common  canso,  and  stand  united  together  for  the  restoration 
of  tliB  Stales  and  the  preservation  of  the  government  without  reference  to  party.  The  query 
only  is  tho  salvation  of  the  conntry,  tor  our  country  rises  above  all  party  considerations  or 
inauences.  (Cries  of  "Good!  "  and  applause.)  flow  many  are  there  in  the  United  States 
that  now  require  to  be  free' — they  have  (he  shackles  upon  their  limbs,  and  are  bound  as 
rigidly  as  though  they  were  in  fact  in  slavery  1  I  repeat,  then,  that  your  declaration  is  the 
second  proclamation  of  emancipation  to  the  people  of  the  United  States,  and  offers  a  common 
ground  upon  which  all  patriots  can  stand.     (Applause.) 

Mr.  Chairman  and  Gentlemen :  Lot  me,  in  this  connection,  ask  you  what  have  I  to  gruit 
more  than  the  advancement  of  tho  public  welfare!  I  am  as  much  opposed  to  tho  indulgence 
of  egotism  as  any  one ;  but  here,  in  a  conveisational  manner,  while  formally  receiving  the 
proc<!edings  of  this  convention,  I  may  be  pernniied  again  to  ask,  what  have  I  to  gain,  con- 
sulting human  ambition,  more  than  I  have  gained,  except  in  one  tiling?    My  race  is  nearly 


.     i  have  been  placed  in  the  high  ofSce  which  I  oecapy  under  llie  Cons 
tuiiutry,  and  I  may  say  that  I  have  held,  from  lowest  to  highest,  almost  every  posicion  i 
which  u  man  may  attain  in  our  government.    I  have  passed  Uirough  oveiy  posiliou,  from  s 


alderman  of  a  village  to  the  presiduncy  of  the  United  States ;  and  surely,  gentlen 
slioald  be  enough  to  gratify  a  roftsonable  ambition.  If  I  wanted  authority,  or  if  I  wished  to 
perpetuate  my  powrr,  how  easy  would  it  have  been  to  hold  and  wield  that  which  was  placed 
in  my  bauds  by  tbe  measure  called  the  "tYeedmen's  Jturean  bill."  (Laughter  and 
applause.)  With  an  army  which  it  placed  at  my  discretion  I  conld  have  remained  at  the 
capital  of  the  nation,  aud  with  iiHy  or  sixty  millions  of  appropriations  at  my  disposal, 
with  the  machinery  to  be  worked  by  my  own  hands,  with  my  satraps  aud  dependents  in 
every  town  and  village,  aud  tiien  with  the  "Civil  Rights  bill"  lollowing  as  an  auiiliary — 
(laushter) — in  connection  with  all  the  other  appliances  of  tho  government,  I  could  liave 
proclaimed  myself  Dictator!     ("That's  true,"  and  applause.) 

But,  gentlemen,  my  pride  and  ambition  have  been  to  occupy  that  position  which  retains 
all  power  in  the  hands  of  tho  people.  (Great  cheering.)  It  is  upon  that  I  have  always 
relied;  it  is  upon  tliat  I  rely  now.  (A  voice — "And  the  people  will  not  disappoint  you.  ) 
Aud  I  repeat,  that  neither  the  taunts  nor  jeers  of  Congress,  nor  of  a  subsidized,  calumnia- 
ting press,  can  drive  me  from  my  purpose.  (Great  applause.)  I  acknowledge  no  superior 
except  my  God,  the  author  of  my  existence,  and  the  people  of  the  United  Statem.  (FiolougGd 
and  enthusiastic  cheering.)    Fortheone,  1  try  to  obey  all  bis  commands  as  best  I  can  coni- 

Catiblo  with  my  poor  humanity;  for  the  other,  in  a  political  aud  repi'esentative  sense,  the 
igh  behests  of  the  people  have  always  heen  respected  and  obeyed  by  me.'  (Applause.)  Mr- 
Chairman,  I  have  said  more  than  I  intended  to  say.     For  the  kind  allusions  to  myself  » 


nitli  feelings  of  profound  gratification  to  the  last  resoludon  containing  the  indorsement  of  a 
convention  emanating  spoutoiieonaly  from  the  great  mass  of  the  people.  I  trust  and  hope 
that  my  future  action  may  be  such  that  you  and  the  convention  that  you  represent  may  aot 
regret  tho  assurance  of  confidence  you  have  expressed.  ("We  are  sure  of  it.")  Before  sep- 
arating, my  friends,  one  aud  all,  committee  and  strangers,  please  accept  my  sincere  thauKs 
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for  tie  kind  manifestation  a  of  rogard  and  respect  you  have  exliibited  on  tliis  occasion.  I 
repeat,  that  I  sliall  aiwajs  continue  to  be  Buided  by  a  conscientious  conviotion  of  duly,  and 
that  always  gives  me  courage,  under  the  Oouslitutiou,  wliicii  I  have  made  my  guide. 


WrLLiAM  N.  Hudson  sworn  and  examined. 

By  Mr.  Manager  Butler  : 
Q.  What  is  your  busincas  ? 

A.  I  am  a  journalist  by  occupatioa,  • 

Q.  Wbere  is  your  home  ? 
A.  In  Cleveland,  Ohio. 
Q.  What  paper  do  you  have  charge  of  1 
A.  The  Cleveland  Leader. 

Q.  Where  were  you  about  the  3d  or  4tb  of  September,  1866  1 
A.  I  was  iu  Cleveland. 
Q.  What  was  your  busineas  then  ? 
A.  I  was  then  one  of  the  editors  of  the  Leader. 

Q.  Did  you  hear  the  speeeh  that  Presideut  Jobnaon  made  there  from  the 
balcony  of  a  hotel  "i 
A.  I  did. 

Q.  Did  you  report  it  ? 

A.  I  did,  with  the  assistance  of  another  reporter. 
Q.  Who  ia  be  1 
A.  His  name  is  Johnson. 
Q.  Was  your  report  published  in  tbe  paper  the  next  day  ? 

A.    It  Wfl8. 

Q.  Have  you  a  copy  ? 

A.  I  have. 

Q.  Will  you  produce  it  ? 

The  witness  produced  a  copy  of  the  Cleveland  Leader  of  September  4,  1S6G. 

Q,  Have  yo»  your  original  notes  E 

A.  I  have  not. 

Q..  Where  aie  they  ? 

A.  I  cannot  tell.     They  are  probably  deslroycd. 

Q,  Have  you  the  report  in  the  paper  of  which  you  arc  the  editor,  wliich  was 
published  the  next  day  ? 

A.  I  have  tbe  report  which  I  have  submitted. 

Q.  What  can  you  say  as  to  the  accuracy  of  that  report  1 

A.  It  ia  not  a  verbatim  report,  except  iu  portions.     There  are  parts  of  it 
which  are  verbatim,  and  parts  are  synopses. 
'  .    Q.  Does  tbe  report  distiuguisb  the  parts  which  are  not  verbatim  from  those 
■which  are  ? 

A.  It  does. 

Q.  Ia  all  put  in  that  Mr.  Johnson  did  say  ! 

Mr.  Evahts.  He  says  not. 

By  Mr.  Manager  Butler  : 
Q.  Is  anything  left  out  which  Johnson  said  ? 
A.  Yes. 

Mr.  EvARTP.  Do  you  mean  the  President  or  reporter  Johnson  ! 
Mr.  STANBEftv.  Whom  do  you  mean  by  Johnson  I 
Mr.  EvARTS.  There  was  another  Johnson  meutioned. 
Mr.  Manager  Butlhe.  Not  on  this  occasion. 
Mr.  EvARTS.  Yes,  reporter  Johnson. 

Mr.  Manager  Botler.  I  mean  Andrew  Johnson  "last  aforesaid." 
A.  The  report  leaves  out  some  portions  of  Mr.  Johnsoa's  speech  ;  states  ttem 
in  synoptical  form. 
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Q.  Is  there  anything  pwt  in  there  that  be  did  not  say  t 

A.  Tlierp are  wflrds  n&vA  which  he  didnotuae.iastatingthestibatauceof  what 
he  said.     There  is  nothing  subs  tan  tidily  stated  that  he  did  not  state. 

Q.  When  was  that  report  prepared  by  yourself? 

A.  It  was  prepared  on  the  evening  of  the  delivery  of  the  speech. 

Q.  Did  you  see  it  after  it  was  printed  ?  ' 

A.  I  did. 

(J.  Did  you  examine  it  f 

A.  I  did. 

Q,  Now,  sir,  what  can  you  aay  as  to  the  accuracy  of  the  report  wherever  the 
words  are  professed  to  be  given  f 

A.  To  the  best  of  my  remembrance  it  is  accurate. 

Q.  You  now  believe  it  to  be  accurate  J 

A.  I  do. 

Q,.  How  far  do  you  say  it  is  accurate  where  substance  is  professed  to  he 

A.  It  gives  the  substance — the  sense  without  the  words. 

Q.  Taking  the  synoptical  part  and  the  verhatim  part,  does  the  whole  give 
the  substance  of  what  he  said  on  that  occasion  ? 

A.  It  does. 

Q.  By  way  of  illustration  of  what  I  mean,  take  this  part :  "Haven't  you  got 
the  court?  Haven't  you  got  the  Attornej'  General?  Who  is  your  Chief 
Justice  1"     Is  that  the  synoptical  part  or  is  that  the  verbatim  part  f 

A.  That  is  part  of  the  verbatim  report. 

Mr.  Manager  ButLek,  (to  the  counsel  for  the  respondent.)  I  propose,  now, 
gentlemen,  to  put  this  in  evidence. 

Mr,  EvABTS.  We  will  cross-examine  him  before  you  put  the  paper  in  evidence. 

Mr.  Manager  BlTTLEti.  Yes,  air. 

Cross -examined  by  Mr.  Evarts; 

Q.  Mr.  Hudson,  was  this  newspaper  that  you  edited  and  for  which  you 
reported  of  the  politics  of  the  President  or  of  the  opposite  opinion  \ 

A,  It  was  republican  in  politics. 

Q.  Opposite  to  the  views  of  the  President,  as  you  understood  them  ? 

A.  It  was. 

Q.  At  what  time  was  this  speech  made  ? 

A.  On  the  3d  of  September,  186Q. 

Q.  At  what  hour  of  the  day? 

A.  About  nine  in  the  evening. 

Q.  It  commenced  then! 

A.  It  commenced. 

Q.  When  did  it  conclude  ? 

A.  I  think  about  a  quarter  before  ten. 

Q.  And  was  there  a  large  crowd  tliere  T 

A.  There  was. 

Q.  Of  the  people  of  Cleveland  I 

A.  Of  the  people  of  Cleveland  and  surrounding  towns. 

Q.  Was  this  balcony  from  which  the  President  spoke  also  crowded  \ 

A.  Yes. 

Q.  And  where  were  you  % 

A.  I  was  upon  the  balcony. 

Q.  What  convenience  or  arrangement  had  you  for  taking  notes  f 

A,  I  took  my  notes  upon  my  knee  as  I  sat. 

Q.  Where  did  you  get  light  from  1 

A.  From  the  gas  above. 

Q.  At  what  time  that  evening  did  yon  begin  to  write  out  your  notes  ? 
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A.  To  the  best  of  my  remembrance  about  11  o'clock. 
Q.  And  when  did  you  finish? 

A,  Between  tweSve  and  one. 

Q.  And  when  did  it  go  to  preaa? 

A.  About  three  o'clock  in  the  morning — between  three  and  four. 

Q.  Did  you  write  the  synoptical  parte  from  your  notes,  or  from  your  recollec- 
tion of  the  drift  of  the  speech  ? 

A.  From  my  notea. 

Q.  You  added  nothing,  you  think,  to  the  notes  ? 

A,  Nothing. 

Q.  But  you  did  not  produce  all  that  was  in  the  notes  ?     Is  that  it  t 

A.  I  did  not. 

Q.  You  omitted  wholly  some  parts  that  were  in  your  notes,  did  you  not  1 

A.  I  endeavored  to  give  the  substance  of  all  the  Pre.sident  said. 

Q.  You  mean  the  meaning,  do  you  not  ? 

A.  The  meaning. 

Q.  As  you  understood  it  ? 

A.  As  I  understood  it. 

Q.  That  is  the  drift  of  it  ? 

A.  Exactly. 

Q.  That  ia  what  you  mean  exactly.  Yon  think  you  meant  ts  give  the  drift 
of  the  whole  that  you  did  not  report  verbatim  ? 

A.  Yea. 

Q.  Did  you  not  leave  out  any  of  "  the  drift  V 

A.  Not  intentionaliy. 

Q.  But  actually  ? 

A.  Not  to  my  remembrance. 

Q.  Have  you  ever  looked  to  pee  ? 

A.  I  have  not  compared  the  speech  with  any  full  report  of  it. 

Q.  Nor  with  your  no'ea  1 

A.  I  did  aubsequentiy  compare  the  speech  with  my  notes. 

Q.  1)0  you  mean  Uiis  drift  part? 

A.  I  mean  to  say  that  I  compared  the  speech  as  reported  here  with  my  notes. 

Q.  I  mean  the  part  that  is  synoptical ;  did  you  compare  that  with  your  notes? 

A.  I  did. 

Q.  When  ? 

A.  On  the  next  day,  and  I  have  had  occasion  to  refer  to  it  several  times  since. 

ti.  When  did  your  notes  disappear  ? 

A.  In  the  course  of  a  few  weeks.     They  were  not  preserved  at  all. 

Q.  Are  you  sure,  then,  that  you  ever  compared  it  with  your  notes  after  the 
immediately  following  day  ? 

A.  I  am. 

Q.  Did  you  destroy  your  notes  intentionally  ? 

A.  I  did  not. 

Q.  Where  are  they  ? 

A,  I  cannot  tell. 

Q.  In  regard  to  the  part  of  the  speech  which  you  say  you  reported  verhaiim, 
did  you  at  any  time,  after  writing  it  out  that  night,  compare  the  transcript  with 
the  notes  ?  o  o  f  f 

A.  I  did. 

Q.  For  the  purpose  of  seeing  that  it  was  accurate  1 

A.  I  did. 

Q.  When  was  that  1 

A.  That  was  oa  the  next  day. 

Q,  With  whose  assistance  ? 

A.  I  think  without  assistance,  to  the  best  of  my  remembrance. 
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Q.  Did  you  find  any  chaugea  necessary  T 

A.  There  were  typographical  errors  in  tlie  reading  of  the  proof.  There  were 
no  material  errors. 

Q.  But  were  tliere  no  errors  in  your  transcript  from  tlie  notes  i 

A.  I  may  have  misapprehended  the  question.  I  did  not  compare  my  manu- 
script transcript ;  I  comparei'.  the  speech  as  printed. 

Q.  Witii  what? 

A.  With  my  notes. 

Q.  That  was  not  my  queation ;  but  you  Bay  you  did  compare  the  speech  as 
printed  with  your  notes,  and  not  with  your  transcript  ? 

A.  Not  with  the  transcript. 

Q.  Did  yon  find  that  there  were  no  errors  in  the  print  as  compared  with  the 
original  notes  ? 

A.  There  were  some  typographical  errors. 

Q.  No  others  ? 

A.  No  others  to  the  best  of  my  remembrance. 

Q.  Not  a  word-? 

A.  I  remember  no  others. 

Q.  Were  there  any  others  ? 

A.  Not  that  I  remember. 

Q.  Are  you  prepared  to  say  that  you  observed  in  comparing  your  printed 
paper  of  that  morning  with  your  phonographic  notes  that  the  printed  paper  was 
absolutely  accurate  ? 

A.  My  notes  were  not  phonographic. 

Q.  What  are  they  t 

A.  They  were  made  in  writing. 

Q.  Written  out  in  long  hand  t 

A.  Yes. 

Q.  Do  you  mean  to  say,  air,  that  you  can  write  out  in  long  hatkd,  word  for     j, 
word,  a  speech  as  it  comes  from  the  mouth  of  a  speaker  ? 

A,  I  mean  to  say  that  in  this  instance  I  did  parts  of  the  speech. 

Q.  Then  you  did  not  even  have  notes  that  were  verbatim  except  for  part  of 
the  speech  1 

A.  That  was  all. 

Q.  And  then  you  made  your  synopsis  or  drift  as  it  went  along  ? 

A.  Yes. 

Q.  How,  and  upon  what  rule  did  yoii  select  the  parts  that  you  should  report 
accurately  and  those  of  which  you  should  give  "  the  drift  V 

A.  Whenever  it  was  possible  to  report  accurately  and  fully,  I  did  so.  When 
I  was  unable  to  keep  up  with  the  speaker  I  gave  the  substance  as  I  could  give 
it.  There  were  times  during  the  speech  when,  owing  to  the  slowness  with 
which  the  speaker  spoke  and  the  interruptions,  a  reporter  was  able  to  keep  up 
writing  in  long  hand  with  the  remarks  of  the  President. 

Q,  Then  that  is  yonr  report  of  his  speech  I 

A.  It  is. 

Q.  Not  by  the  tud  of  phonography  or  short-hand  ? 

A.  No. 

r  wiite  in  full  the  words  that  you  did  write  I 
/  instances. 

Q.  Do  you  remember  that  ? 

A.  I  do. 

Q.  Can  you  give  us  an  instance  of  one  of  your  abbreviations  that  is  now 
written  out  here  in  full  J 

A.  I  cannot. 

Q.  You  cannot  recall  one  7 

A.  I  cannot. 

Q.  Now,  BIT,  without  any  printed  paper  before  yoa,  hoir  mach  of  President 
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Johnann's  speccb,  aa  made  at  Cleveland  on  tbe  third  of  September,  can  you 
rspeat 1 

A.  I  can  repeat  none  of  it. 

Q.  None  whatever? 

A,    Verbatim,  none. 

Q.  Do  you  think  you  could  give  "  the  drift"  of  some  of  it  t 

A.  I  think  I  might. 

Q.  Aa  you  understand  it  and  rememher  it  ? 

Q,  Do  you  mean  to  be  nnderetood  that  you  wrote  down  one  single  aeutence 
of  the  President's  speech,  word  for  word,  as  it  came  from  his  mouth  ? 

A.  I  do. 

Q.  Will" yon  point  out  anywhere  any  such  sentence  ? 

A.  Tbe  sentences  which  were  read  by  the  manager  were  written  out  word 
for  word. 

Q.  Those  three  questions  which  he  read  ?  Now,  do  you  mean  to  say  that 
any  ten  consecutive  lines  of  the  printed  report  of  your  newspaper  you  wi-ote 
down  in  leng-band,  word  for  word,  as  they  came  from  the  President's  mouth  ? 

A.  I  cannot  tell  how  much  of  it  I  wrote  down  at  this  distance  of  time.  It 
is  my  impression,  however,  that  there  wero  as  much  as  that,  aud  more. 

Q.  Can  yoa  say  anything  more  than  this,  that  you  intended  to  report  as 
nearly  aa  you  coidd  and  as  we!l,  under  the  circumstaoees,  without  the  aid  of 
short-hand  faculty,  what  the  Presideot  said  ? 

A.  I  can  say,  in  addition  to  that,  that  there  are  parts  of  this  speech  which 
were  reported  as  he  said  them. 

Q.  From  present  memory  1 

A.  From  memory  of  the  method  in  whicli  those  notes  were  taken. 

Q.  Wliat  parts  can  you  so  state  ?  As  to  all  that  purports  to  be  verbatim  are 
you  ready  so  to  swear  1 

A.  I  cannot  swear  that  it  is  the  absolute  language  in  all  cases.  I  can  swear 
that  it  is  an  accurate  report, 

Q    What  do  you  mean  by  an  accurate  report,  and  not  an  absolute  report  1 

A.  I  mean  to  say  a  report  which  gives  tbe  general  form  of  each  sentence  aa 
it  was  uttered,  perhaps  varying  in  one  or  two  words  occasionally. 

Q.  I  asked  you  jnst  now  if  you  could  say  any  more  than  tliat  you  intended 
to  report  as  well  as  you  could  under  the  eircuraatances  in  which  you  were 
placed  and  without  the  aid  of  short-hand  faculty  ? 

A.  I  can  say  in  addition  to  that,  that  there  are  portions  of  this  which  are 
reported  verbatim. 

Q.  Now,  I  want  you  to  tell  me  whether  all  that  purports  to  bo  verJialim  is, 
IB  your  memory  and  knowledge,  accurately  reported? 

A.  It  is  accurately  reported ;  I  should  not  say  with  absolute  accuracy. 

Q.  The  whole  ? 

A.  Yes,  sir. 

Q.  Now,  in  regard  to  the  portion  of  the  speech  that  you  did  not  profeaa  to  report 
verbatim,  what  assurance  have  you  that  you  didnot  omit  some  part  of  the  speech  ? 

A.  There  are  portions  which  are  not  given  with  entire  fuUuess  ;  but  the  sub- 
stance and  meaning  in  all  cases  I  intended  to  give. 

Q.  Wliat  assurance  have  you  that  some  portions  of  the  speech  are  not  omitted 
entirely  from  your  synoptical  view  7 

A.  I  was  able  to  take  notes  of  nearly  every  sentence  uttered  by  the  President, 
and  I  am  confident  that  I  did  not  fail  to  take  notes  of  at  least  any  paragraph  of 
the  report. 

Q.  Any  paragraph  of  the  speech !  That  is  to  say,  you  are  confident  that 
nothing  that  would  have  been  aparagraph  after  it  was  printed  was  left  out  by  you  ? 

A.  Yes,  sir. 
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Q.  He  did  not  speak  in  paragraphs,  did  he  ? 

A.  Of  course  not- 

Q.  You  are  sure  you  did  not  leave  out  what  would  be  the  whole  of  a  para- 
graph ;  did  you  leave  out  what  would  he  half  of  a  paragraph  ? 

A.  I  endeavored  to  state  the  aubatauce  of  the  President's  remarks  on  each 
suhject  which  he  tuok  up. 

Q.  Thiit  is  the  reault ;  that  you  intended  to  state  the  substance  of  his  remarks 
on  each  subject  that  he  took  up  ? 

A.  Yea,  sir. 

Q.  And  you  supposed  that  you  did  so  ? 

A.  Yos,  sir. 

Q.  Now,  was  this  synoptical  report  that  you  wrote  out  anything  but  your 
original  notes  that  you  wrote  out  that  night  1 

A.  Condensed  from  them, 

Q.  Condensed  fi'om  your  original  notes  t 

A.  Yes,  sir. 

Q.  That  is  to  say,  your  original  synoptical  view,  as  written  down,  was  again 
reduced  in  a  shorter  compend  by  you  that  night? 

A.  The  part  of  the  speech  so  reported, 

Q.  And  still  you  think  that  in  this  last  analysis  you  had  the  whole  of  the 
President's  speech  ? 

A.  I  endeavored  to  state  his  meaning. 

Q,  Now,  cau  you  pretend  to  say,  sir,  that  in  respect  to  any  of  that  portion  of 
your  report  it  is  presented  in  a  shape  in  which  any  man  should  be  judged  as 
coming  from  his  own  month  f 

Mr.  Manager  Bctlek.  Stop  a  moment.     I  object  to  the  question. 

Mr.  EvABTs.  It  is  as  a  test  of  his  accuracy. 

Mr.  Manager  Butler.  You  may  ask  him  how  accurate ;  I  do  not  object  to 
that ;  but  whether  he  thinks  the  man  should  he  judged  upoa  it  is  not  a  proper 
question. 

Mr,  EvARTS.  I  ask  him  if  he  professes  to  state  in  this  synoptical  portion  of 
the  printed  speech  made  by  him  it  is  so  produced  as  to  he  properly  judged  as 
having  corae  from  the  mouth  of  the  speaker  1 

The  WiTNRSS.  I  can  only  say  that  it  gives,  to  the  hest  of  my  belief,  a  fair 
report  of  what  was  seen, 

Q.  In  your  estimate? 

A,  In  my  estimate. 

Q.  And  view? 

A.  And  belief. 

Q.  You  spoke  of  a  reporter  Johnson,  who  took  part,  as  I  understand  you,  in 
this  business  ;  what  part  did  he  take  J 

A,  He  also  took  notes  of  the  speech, 

Q.  But  independently  from  you  ? 

A.  Independently  of  me, 

Q.  But  the  speech  as  printed  in  your  paper  was  made  from  your  notes,  not 
from  his  ? 

A.  From  mine  with  the  assistance  of  his. 

Q.  Then  you  brought  his  in  also  1 

A.  Yes,  sir. 

Q,  You  condensed  and  mingled  the  reporter  Johnson's  report  and  your  own, 
and  produced  this  printed  result  ? 

A.  I  did, 

Q.  What  plan  did  Johnson  proceed  with  in  giving  the  drift  or  effect  of  the 
President's  speech  t     Do  you  know  1 

A.  Johnson  took  as  full  notes  as  possible. 

Q.  As  possible  for  him  1 
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A.  Ab  fall  notes  aa  possible  for  him  of  the  President's  speech. 

Q.  How  much  of  this  report,  or  how  much  of  this  aoalysis  or  estimate  of  what 
the  Presideiit  said,  was  made  out  of  your  notes,  and  how  much  out  of  Johnson's? 

A.  The  Buhstance  of  the  report  was  made  from  my  notes,  the  main  portion 
of  it. 

Q.  What  aa  to  the  rest  ? 

A.  Whenever  Mr.  Johnson's  notes  were  fuller  than  mine  I  used  them  to  cor- 

Q.  Was  that  so  in  many  instances  7 

A.  That  was  not  so  in  a  majority  of  iustances, 

Q.  But  in  a  minority  f 

A.  In  a  minority. 

Q.  A  considerable  minority? 

A.  Considerable, 

Q.  Did  Johnson  write  long-hand  too  1 

A.  Yes. 

Q,  What  connection  had  Johnson  with  you  or  the  paper  ? 

A,  He  was  the  reporter  of  the  paper. 

Q.  Was  there  no  phonographic  reporter  to  take  down  this  speech  ? 

A.  There  was  none  for  our  paper.  There  were  reporters  present,  I  helieve, 
for  other  papers;  but  I  cannot  swear  to  that  of  my  own  knowledge. 

Mr.  EvARTS.  We  submit  upon  this,  Mr.  Chief  Justice 

Mr.  Manager  Bdtlek.  Wait  for  a  moment.  I  have  not  yet  got  through  with 
the  witness. 

Mr.  KvAKTS.  Go  on,  sir. 

Ke-esamined  by  Mr,  Manager  Butler  : 

Q.  You  have  been  asked,  Mr.  Hudson,  about  the  crowd  and  about  the  man- 
ner in  which  you  took  the  speech;  were  there  considerable  interruptions  ? 

A.  There  were. 

Q.  Were  there  considerable  pauses  by  the  Preeident  from  step  to  step  in  his 
speech  ? 

A.  There  were;  and  necessary  pauses. 

Q,  Why  "necessary?" 

A.  Because  of  th«  interruptions  of  the  crowd, 

Q.  Was  the  crowd  a  noisy  one  1 

A.  It  was. 

Q.  Were  they  bandying  back  and  forth  epithets  with  the  President  ? 

Mr,  EvAHTa.  We  object  to  that.     The  question  is,  WLat  was  said  1 

Mr.  Manager  Butler.  I  do  not  adopt  that  question.  I  will  repeat  my  ques- 
tion, Whether  epithets  were  thrown  back  and  forward  between  tlie  President 
and  the  crowd  ] 

Mr.  EvARTS  and  Mr.  Curtis.  We  object  to  the  question.  The  proper  ques- 
tion is,  What  was  said  1 

Mr.  Manager  Butler.  That  is  your  question. 

Mr.  EvAKTS.  The  question,  as  put,  is  leading  and  assuming  a  state  of  facts. 
It  is  asking  if  they  bandied  epithets.  Nobody  knows  what  "  bandying  "  is  or 
what  "epithets"  are. 

Mr.  Manager  Butler,  (to  the  witness.)  Do  you  know  what  ''bandying  " 
means,  Mr.  Witness?     Do  you  not  know  the  meaning  of  the  word? 

Mr.  Curtis.  I  suppose  our  objection  is  first  to  be  disposed  of,  Mr.  Chief 
Justice  ? 

Mr,  Manager  Bu'I'LER.  I  wanted  to  see  whether,  in  the  first  place,  I  had  got 
an  intelligible  English  word.  However,  I  withdraw  the  question,  [A  pause.] 
My  proposition  is  this,  sir :  it  is  not  tn  give  language 

Mr,  EvAHTS.  There  is  no  objection  if  you  have  withdrawn  yonr  question. 
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Mr.  Manager  Butler.  I  have  not.  I  have  only  withdrawn  the  question  as 
to  the  meaning  of  a  word  which  one  of  the  counsel  for  the  President  did  not 
understand.  I  was  about,  sir,  stating  the  question.  In  l^ord  George  Gordon's 
case,  when  he  was  upon  trial,  as  your  honor  will  remember,  the  cries  of  the 
crowd  were  allowed  to  be  put  in  evidence  as  cries,  though  it  was  objected  that 
they  could  not  be  put  in  evidence,  Uut  that  question  precisely  is  not  raised 
here,  because  I  am  now  upon  the  point,  not  of  showing  what  was  said,  not 
repeating  language,  but  of  showing  what  was  said  and  done  by  way  of  inter- 
ruption. I  am  following  the  line  of  cross-exami nation  which  was  opened  to  me. 
It  was  asked  what  interruptions  there  were ;  whether  there  was  a  crowd  there  ; 
how  far  he  was  interrupted;  howfarhe  was  disturbed  ;  if  the  President  stopped 
in  the  midst  of  a  speech  to  put  back  an  epithet  which  was  thrown  to  him  from 
the  crowd,  and  if  the  crowd  was  answering  back  and  he  replying  ;  if  they  were 
answering  backward  and  forward,  a  man  could  very  well  write  down  in  long- 
hand what  he  had  just  said. 

Mr.  EvARTs.  The  witness  stated  that  there  were  interruptions. 

Mr.  Manager  Butler.  And  I  am  following  that  up. 

Mr.  EvARTS.  That  is  the  only  point  of  yonr  inquiry. 

Mr.  Manager  Butler.  I  asked  the  nature  of  them  to  know  whether  they 
would  be  likely  to  disturb  a  speaker  and  make  him  pause. 

Mr.  EvAHTS.  The  question  to  which  we  objected  was,  "Was  there  a  bandy- 
ing of  epithets  backward  and  forward  between  the  President  and  the  crowd?" 

The  Ohikf  Jostiue,  The  honorable  manager  will  be  good  enough  to  reduce 
his  question  to  writing, 

Mr.  Manager  Butlbr.  I  will  not  stop  to  do  it  in  that  form,  but  I  will  put  it 
in  another  shape.  (To  the  witness.)  What  was  said  by  the  crowd  to  the  Pres- 
ident, and  what  was  said  by  the  President  to  the  crowd  ? 

A.  The  President  was  frequently  interrupted  by  cheers,  by  hisses,  and  by 
cries,  apparently  from  those  opposed  to  him  in  the  crowd. 

Mr.  Sutnager  Butler,  (to  the  witness.)  You  have  the  right  to  refresh  your 
memory  by  any  memoranduui  which  you  have,  or  copy  of  memorandum  made 
at  the  time. 

Mr.  Evarts.  Sot  a  copy. 

Mr.  Manager  Butlkb.  Yes,  sir ;  any  copy  of  a  memorandum  which  you  know 
is  a  copy  made  at  the  time;  and  state,  if  you  please,  what  kind  of  epithets  passed. 

The  witness,  placing  a  newspaper  before  him,  was  about  to  read  therefrom. 

Mr.  Evarts.  We  do  not  regard  the  newspaper  as  a  memorandum  made  at 
the  time. 

Mr.  Manager  Bktler.  He  may  refer  to  it. 

Mr.  Evarts.  Our  objection  is  that  it  is  not  a  memorandum. 

Mr.  Manager  Butler.  We  may  as  well  have  that  settled  at  once,  if  it  is  to 
be  done.  When  a  man  says,  "  I  wrote  down  the  best  I  could,  and  put  it  in 
type  within  four  hours  of  that  time,  and  I  know  it  was  correct,  for  I  examined 
it,"*  I  insist  that  on  every  rule  of  law  in  every  court  where  any  man  ever  prac- 
ticed that  is  a  memorandum  by  which  tlie  witness  may  refresh  his  recollection. 

The  Chief  Jcstick.  Do  the  counsel  for  the  President  object  to  the  proof  of 
the  loss  of  the  original  notes  ? 

Mr.  Evarts.  We  do  not  on  this  question.  This  witness  is  to  speak  by  his 
recollection  if  he  can  ;  if  he  cannot  he  is  allowed  to  refresh  it  by  the  presence  of 
a  memorandnm  which  he  made  at  the  time. 

Mr.  Manager  Butlkk.  We  deny  that  to  be  the  nde  of  law.  It  may  be  by 
any  memorandum  which  was  correct  at  the  time  to  his  knowledge.  On  this 
point  I  am  not  without  authority.  In  Starkie  on  Evidence  is  a  reference  to  a 
ease  2  Adolphus  and  Ellis,  210,  where  it  was  said  ; 

Ii)  many  cases,  such  B9  where  bd  agent  has  been  employed  io  make  a  plan  or  map  and  I:as 
lost  the  iteuia  of  actual  aijmeaeurenieut,  all  he  can  state  is  that  the  plan  or  map  is  correct, 
and  Las  been  constructed  from  materials  which  he  knew  at  the  time  to  be  true. 
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He  lias  tlien  a  riglit  lo  use  the  map  or  p!an  ivhicli  ho  made  afterward  having 
lost  his  field-notes,  to  refresh  his  memory,  aaying  he  knew  them  to  be  true.  If 
the  witness  puts  down  these  cries  at  the  time  and  these  interruptions  and  these 
epithets,  and  he  is  willing  to  state  that  he  knows  them  to  be  true,  because  he 
copied  them  off  from  his  original  notes,  which  !ie  has  not  now,  he  has  a  right  to 
refresh  hia  memory  by  that  copy.     I  read  again,  from  Staikic : 

If  llie  witness  be  correct  in  Ihat  whitb  he  positively  slates  from  present  racollpction, 
namely,  that  at  a  prior  time  he  liad  a  perfect  recollection,  ond  liavirig  timt  recoil  eel  ion,  tralj 
staled  it  in  the  ^qpument  produced  in  writing,  though  its  contenls  are  thus  but  inedialc<1y 
proved,  must  be  true, 

Mr.  EvARTS.  If  he  presently  lecolleets. 

Mr.  Manager  Butler.  The  question  now  is  upon  hia  nsing  that  mcm.orandum 
to  refresh  that  recollection.     We  cannot  be  drawn  from  the  point. 

The  CiilKF  Justice.  The  honorable  manager  will  please  reduce  his  question 
to  writing. 

Mr.  Manager  Butler  haviog  reduced  the  question  to  writing,  read  it  as  fol- 
lows : 

Q.  I  desire  you  to  refresh  yonr  recollection  from  any  meHiorandum  made  hj  yun  at  or  noar 
the  time  which  you  have,  which  you  know  to  be  correct,  and  from  that  slate  what  was  suid  by 
the  crowd  to  the  President,  and  what  he  said  to  the  crowd  ? 

Mr.  EvARTS.  That  question  I  do  not  object  to. 

Mr.  Manager  Butler,  (to  the  witness.)  Look  at  the  memorandum  and  go  on. 

Mr.  EvARTS.  That  is  not  a  memorandum;  it  is  a  newspaper. 

The  Chief  Justice,  (to  the  witness.)  Is  that  a  memorandnm  made  by  you 
at  the  time  ? 

The  Witness.  This  is  a  copy  of  the  memorandum  made  by  me  at  the  time. 

The  Chief  Justice.  Are  the  notes  from  which  you  made  that  memorandum 
lofitt 

The  Witness.  They  are. 

The  Chief  Justice.  You  may  look  at  it  unless  there  is  some  objection  on 
the  part  of  some  senator. 

Mr.  JoH\soiv.  Mr.  Chief  Justice,  I  do  not  understand  the  question  asked  by 
the  manager. 

Mr.  Manager  Butler.  I  do  not  understand  the  counsel  for  the  President  as 
objecting. 

Mr.  Johnson.  I  am  not  objecting  at  all ;  I  only  want  to  know  what  the 
question  is. 

The  Chief  Justice.  It  is  inquired  on  the  pari  of  the  managers  what  inter- 
ruptions there  were,  and  the  witness  is  requested  to  look  at  a  memorandum  made 
at  the  time  in  order  to  refresh  his  memory.  Of  that  memorandum  he  has  no 
copy,  but  he  made  one  at  the  time,  and  it  is  lost.  The  Chief  Justice  rules  that 
be  is  entitled  to  look  at  a  paper  which  he  knows  to  be  a  true  copy  of  that 
memorandum.  If  there  is  any  objection  to  that  ruling,  the  question  will  be  put 
to  the  Senate. 

Mr.  Manager  Butler,  (to  the  witness.)  Go  on  now,  sir,  beginning  at  the 
beginning. 

The  Witness,  (with  a  newspaper  before  him.)  The  first  interruption  of  the 
President  by  the  crowd  occurred  on  his  referring  to 

Mr.  EvARTS,  Mr.  Chief  Justice,  we  understand  the  ruling  of  the  court,  to 
which  of  course  we  submit,  to  be  that  the  witness  is  allowed  to  refresh  himself  by 
looking  at  a  memorandum  made  at  the  time,  which  this  is  considered  equivalent 
to,  and  thereupon  state  from  his  memory,  thus  refreshed,  what  occurred.  Ho 
must  swear  from  memory  refreshed  by  the  memorandum,  and  not  by  reading 
the  memorandum. 

Mr.  Manager  Butler.  He  may  read  the  memorandum  to  refresh  bia  memory, 
and  then  testify. 

Mr.  Evarts,  Yes,  sir;  but  not  to  read  it  aloud  to  us. 
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The  Chief  Justice,  (to  the  witness.)  Look  at  the  memorandum  and  then 
testify. 

Mr.  Manager  Butleb.  Tou  may  read  it  if  you  please. 

The  Witness.  The  first  interraption  of  the  President  occurred  when  he 
referred  to  the  name  of  General  Grant.  He  said  that  a  large  number  in  the 
crowd  desired  to  see  General  Grant,  and  to  hear  what  he  had  to  eay,  whereupon 
there  were  throe  cheers  given  for  General  Grant.  The  President  went  on.  and 
the  next  interruption  occurred  when  he  spoke  of  his  visit,  and  alluded  to  the 
name  of  Stephen  A.  Douglas,  at  which  there  were  cheers.  The  nest  serion? 
interruption  occnrred  at  the  time  that  the  President  used  this  language  :  "  I  was 
placed  upon  that  ticket,"  the  ticket  for  the  Presidency,  "  with  a  distinguished 
citizen  now  no  more  ;  "  whei'eupon  there  were  cries,  "  It's  a  pity;  "  "Too  bad;" 
"  Unfoi-tuuate."  The  President  proceeded  to  say,  "Xes,  I  know  there  are  some 
who  say  '  unfortunate.' " 

Mr.  EVAKTs  and  Mr.  Ci'RTis.  That  will  not  do. 

Mr.  Manager  Butlek.  What  was  then  done  by  the  crowd  1 

The  Witness,  (consulting  the  newspaper,)  The  President  went  on  to  say 
that  it  was  unfortunate  for  some  that  God  rules  on  high  and  deals  in  justice,  and 
there  were  then  cheers. 

Mr.  EvARTS.  Mr.  Chief  Jos  ticc,  the  point  made  by  the  learned  managerwas 
this,  that  in  following  his  examination  of  this  witness,  in  order  to  prove  that  he 
had  times  and  chances  to  write  out  in  long-hand  what  the  President  had  said, 
he  could  show  that  there  were  interruptions  of  space.  That  is  the  whole  matter 
as  I  understand  it,  and  now  he  is  reading  the  President's  speech,  which  is  not 
yet  in  evidence,  nor  permitted  to  he  given  in  evidence,  as  a  part  of  the  question 
whether  there  were  interruptions  or  not  to  allow  him  to  write  it  out. 

Mr.  Manager  Butlbk.  He  is,  1  uuderstand,  not  giving  the  President's  speech, 
but  he  is  giving  such  portions  only  as  show  whei-e  the  interruptions  come  in, 
because  he  has  skipped  long  passages.  Now,  when  we  compare  these  interrup- 
tions with  that  which  he  took  accurately,  we  shalt  see  how  he  had  time  to  take 
verbatim  certtun  portions  of  the  speech.     We  go  on  unless  stopped. 

The  Chief  Justice,  (to  the  witness,)  The  witness  will  look  at  the  mem- 
orandum, and  testify  as  well  as  he  can  from  his  present  recollection. 

Mr.  Manager  BuTLKR,  (to  the  witness.)  Goon,  sir,  from  where  you  left  off. 

I'he  Witness.  The  next  inteiruption  occm'red  where  the  President  )'en>arked 
that  if  his  predecessor  had  lived 

Mr.  EvARTS.  The  question  is  of  the  interruption  and  its  duration  and  form, 
not  of  its  being  when  the  President  said  this  or  that,  or  what  he  said. 

Mr.  Manager  Butlbr.  I  beg  your  pardon.  I  put  the  question,  and  it  waa 
expressly  said  there  was  no  objection  to  if,  "  What  did  the  President  say  to  the 
crowd  and  what  did  the  crowd  say  to  the  President  V  That  was  not  objected 
to,  but  it  was  said,  "  That  is  what  we  want."  I  put  it  iri  writing  and  the  wri- 
ting is  on  the  desk,  that  I  want  what  the  crowd  said  to  the  President,  and  what 
the  President  said  to  the  crowd.  That  was  not  objected  to.  (To  the  witness.) 
Go  on,  sir. 

The  Witness.  When  this  reraark  was  made  the  crowd  responded  "  Never," 
"  Never,"  and  gave  three  cheers  for  the  Congress  of  the  United  States.  The 
President  went  on:  "I  came  hei-e  as  I  was  passing  along,  and  having  been 
called  upon  for  ihepurposeof  exchanging  views  and  ascertaining  if  we  could" 

The  Chief  Justice.  Mr.  Manager,  do  we  understand  that  the  witness  is  to 
read  the  speech  1 

Mr.  Manager  Butlrr.  No,  air  ;  he  is  not  reading  the  speech  ;  he  is  skipping 
whole  paragraphs,  whole  pages  of  it  almost ;  it  is  only  where  the  interi'uptions 
come  in.  (To  the  witness.)  Now  just  read  the  last  words  before  the  interrup- 
tions come  in,  if  you  please,  which  will  bring  out  all  we  want,  and  that  will 
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The  Witness.  When  tlie  President  remarked  that  lie  came  here  for  tie  pur- 
pose of  ascertaining,  il'  he  could,  who  was  wrong  and  responsible,  the  crowd 
aaid,  "You  are,"  and  there  were  long-continued  cries.  The  President  inquired 
later  in  his  speech,  who  could  place  his  finger  upon  any  act  of  tho  President's 
deviating  from  right,  whereupon  there  were  cheers  and  counter-cries  of  "  New 
Orleans"  long  continued;  and  that  cry  was  repeated,  frequently  breaking  the 
sentences  of  the  President  into  clauses,  and  at  the  close  of  each  sentence  it  was 
of  some  lengtb.  At  the  same  time  there  were  cries,  "Why  don't  you  hang 
Jeff.  Davis 7"  The  President  i-esponded,  "Hang  Jeff.  Davis!"  Then  there 
were  shouts  and  cries  of  "  Down  with  him,  "  and  there  were  other  cries  of 
"Hang  Wendell  Phillips."  The  President  asked,  "  Why  don't  you  hang  him  1" 
There  were  answers  given,  "  Give  «9  an  opportunity."  The  President  went 
on  to  ask  :  Haven't  you  got  the  court  ?  Haven't  you  got  the  Attorney  Gen- 
eral J  Who  is  yonr  Chief  Justice  who  has  refused  to  sit  oh  his  trial  V  He 
was  then  interrupteil  by  "  groans  and  cheers."  He  went  on  to  speak  of  calling 
npon  Congress,  "  that  is  trying  to  break  up  the  government" 

Mr.  Stanberv.  Stop. 

Wr.  Manager  Butlkr,  (to  the  witness.)  Well,  sir,stat«  what  took  place  then. 

The  WiTXKSS.  When  he  said,  "  I  called  upon  your  Congress,  that  is  trying  to 
break  up  the  government,"  there  were  cries  of  "  A  lie !  "  from  the  crowd, 
hisses,  and  voices  cried  "  Don't  get  mad  ;  "  and  the  President  responded,  "  I  am 
not  mad."  There  were  then  hisses.  After  a  sentence  or  two  there  were  three 
more  cheers  given  for  Congress.  Then,  after  another  sentence,  voices  cried, 
"  How  about  Moses  1 " 

Q.  What  nest? 

A.  The  next  inte.miption  I  find  note3  here 

Mr.  EvARTS.  That  is  not  what  you  are  to  testify  to  ;  not  what  you  find  there, 
but  what  you  remember. 

Mr,  Manager  Butler.  The  question  is  whether,  after  seeing  it,  you  can 
remember  it  to  tell  it  to  ust 

A.  The  nest  interruption,  1  remember,  was  a  cry  of  •'  Yes,"  when  the  Presi- 
dent inquired,  "Will  you  hear  me?"  These  cries  were  taken  up  and  were 
repeated,  sometimes  for  several  minutes.  There  was  all  this  time  great  confu- 
sion ;  cheers  by  the  friends  of  the  President,  and  counter  cries  by  those  opposed 
to  liim.  The  President  repeated  his  qoestion,  asking  if  the  people  would  hear 
him  for  his  cause,  and  for  the  Constitution  of  his  country,  and  there  were  again 
cries,  "  Yes,  yes,"  "  Go  on."  He  proceeded  in  the  next  sentence  to  inquire 
whether,  in  any  circumstances,  he  ever  violated  the  Constitution  of  the  country, 
to  which  there  were  cries  in  response  of  "  Never,  nevei',"  and  counter-cries. 
The  interruptions  continued.  When  Mr.  Seward's  name  was  mentioned,  there 
was  a  voice,  "  God  bless  him,"  and  cheers  for  Mr.  Seward.  He  said  that  he 
would  bring  Mr.  Seward  before  the  people,  show  them  his  gaping  wounds  and 
bloody  garments,  and  ask  who  WJis  the  traitor.  There  were  cries  of  "  Thad. 
Stevens,"  when  the  President  asked,  "  Why  don't  you  hang  Thad.  Stevens  and 
Wendell  Phillips?"  and  there  were  cheers  and  hisses.  The  President  pro- 
ceeded to  say  that,  having  fought  traitors  at  the  south,  he  would  fight  them  at 
the  north,  when  there  were  cheers  and  hisses ;  and  there  were  also  cries, 
when  the  President  said  that  he  woiild  do  this  with  the  help  of  the  people, 
"  We  won't  give  it."  Tho  interruptions  continued  in  the  shape  of  cheers  and 
Liases  and  cries  of  the  same  sort  throughout  the  speech. 

Q.  Were  those  cries  and  cheers  and  hisses  cootiiiued  so  as  to  make  the  inter- 
ruption go  on  for  some  time  1 

A.  Frequently  for  several  minutes. 

Q.  In  what  time  would. you  be  enabled  to  get  up  with  him  aud  get  your 
report  out  ? . 

A.  I  was  able  to  make,  during  most  of  these,  a  verbatim  report  of  what  the 
President  said. 
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Ee-cross-cxamineil  by  Mr,  Bvarts; 

Q.  Yfiu  made  a  memorandum  at  the  lime  of  tlicse  intLTiiiptions  t 

A.  I  did. 

Q.  Of  these  cries  and  liisses  ? 

A.  I  did. 

Q.  And  wliile  you  were  doing  tliat,  you  could  catcli  up  with  reporting  the 
Preaideiit'a  speech,  could  you  T 

A.  Yes,  sir. 

Q.  Now,  sir,  have  you  not  in  every  statement  that  you  have  made  of  these 
interruptions  read  from  that  newspaper  before  you? 

A.  I  have  read  from  the  newspaper  some.  I  thiatthat  every  one  was  in  the 
newspaper. 

Q.  Are  yon  not  qnite  snre  of  it? 

A,  I  will  not  be  positive. 

Q,  Not  positive  but  that  you  remember  aome  that  are  not  in  the  newspaper? 

A.  Possibly. 

Q.  Have  you  foi^otten  any  that  were  in  the  newspaper? 

A,  No.     I  have  not  given  all  that  occurred  in  the  newspapei-. 

Q.  Witliout  that  newspaper,  do  you  recollect  any  of  those  interruptions? 

A.  I  do. 

Q.  All  of  them? 

A.  I  should  not  be  able  to  give  all  of  them  without  the  aid  of  the  memorandum. 

Q.  Did  you  not  make  a  ful!  report  of  these  interruptions  on  your  notes? 

A.  I  did. 

Q.  Of  all  that  the  crowd  said  ? 

A.  Not  of  all  that  they  said. 

Q.  Why  not  of  all  that  they  said  1 

A.  Of  all  that  I  was  able  to  catch. 

A.  AU  that  you  could  put  down? 

A.  Yes. 

Q.  You  got  all  that  you  could  put  down,  and  you  left  out  some  of  what  they 
said  because  you  had  not  time  to  put  it  down ;  and  yet  you  were  catching  up 
with  the  President? 

A.  I  gdve  niy  first  attention  to  reporting  the  President.  Whatever  time  I 
had  for  putting  down  cries  besides  that  I  did  so. 

By  Mr,  Senator  GtRI.mrs: 

Q.  I  desire  the  witness  to  specify  the  particular  part  of  the  report,  as  pub- 
lished, which  was  supplied  by  the  reporter  Johnson  ? 

A.  It  is  impossible  for  me  to  do  that  at  this  time. 

Mr.  Manager  Bittler.  If  the  senator  will  allow  me,  I  will  ask  the  witness 
whether  any  special  part  of  the  report  itself  was  supplied  by  Johnson  or  whether 
it  was  only  corrected  by  Johnson's  notes  ? 

The  WiTNUSS,  The  report  was  made  out  from  my  notes,  corrected  by  Mr. 
Johnson's  notes.  1  cannot  say  whether  there  were  entire  sentences  from  Mr. 
Johnson's  notes  or  not. 

By  Mr.  Manager  Bvtlkr  : 

Q.  I  will  ask  you  whether  there  can  bo  such  practice  in  reporting  as  to  enable 
a  person  by  long-hand  to  make  out  a  substantially  accurate  report  1 

Mr.  EvAS'rs,  To  that  we  object.  You  can  ask  whether  this  witness  by  his 
practice  can  do  it.  not  whether  other  people  can  do  it. 

Mr.  Manager  Butler,  {to  the  witness,)     Have  you  had  such  practice  ? 

A.  I  have  had  considerable  practice  in  reporting  in  this  way,  and  can  make 
out  a  substantially  accurate  report. 

[The  witness,  at  the  request  of  the  honorable  manager,  put  bis  initials  on  the 
newspaper  to  which  he  had  referred,  the  Cleveland  Leader  of  September  4, 1866.] 
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Daniel  C.  McEwen  sworn  and  esamiaed. 
By  Mr,  Manager  Butler  ; 

Q,  What  is  your  professiuu? 

A.  Short-hnnd  writer. 

Q.  How  long  haa  tliat  been  your  profession  J 

A.  For  about  four  or  five  years,  I  sliould  judge. 

Q.  Were  you  employed  in  September,  1866,  iu  reporting  for  any  paper  ? 

A.  I  was. 

Q,  What  paper? 

A.  Tbe  New  York  World. 

Q.  Did  you  accompany  Mr.  Johnson  and  the  presidential  party  when  they 
went  to  lay  the  corner-stone  of  a  monument  in  honor  of  Mr.  Douglas  I 

A.  I  did. 

Q.  Where  did  you  join  the  party? 

A.  I  joined  the  jMirty  at  West  Point,  New  York. 

Q.  How  long  did  you  continue  with  the  party  ? 

A.  I  continued  with  them  till  they  arrived  at  Oiucinnati  on  their  return. 

Q.  Did  you  go  professionally  aa  a  reporter  ? 

A.  I  did. 

Q.  Had  you  accommodation  on  the  train  as  such  ? 

A.  I  had. 

Q.  The  mtree  of  the  President's  car  t 

A.  I  had. 

Q.  Were  yon  at  Cievcland  ? 

A.  I  was. 

Q.  Did  you  make  a  report  of  his  speech  at  Cleveland  from  the  balcony? 

A.  I  did. 

Q.  How,  phonographic  ally  or  steuographically  ? 

A.  Stenographicaily. 

Q.  Have  you  your  notes  ? 

A.  I  have, 

Q.  Here! 

A.  Yes,  air. 

Q.  Produce  them.  ['ITie  witness  produced  a  memorandum-book.]  Have 
you,  at  ray  request,  copied  out  those  notes  since  you  have  been  here  ? 

A.  I  have. 

Q.  (Exhibiting  a  manuscript  to  the  witness.)     Is  that  the  copy  of  them  ? 

A.  It  appeai-s  to  be. 

Q.  Is  that  an  accurate  copv  of  your  notes  ? 

A.  It  is. 

Q.  How  accurate  a  report  of  the  speech  are  your  notes  1 

A.  My  notes  are,  I  consider,  very  accurate  si>  far  as  I  took  them.  Some  few 
sentences  in  the  speech  were  interrupted  by  confusion  in  the  crowd,  which  I 
have  indicated  in  making  the  transci'ipt,  and  the  parts  about  which  I  am  uncer- 
tain I  enclose  in  brackets. 

Q.  Where  you  have  not  enclosed  in  brackets,  bow  is  the  transcript  ? 

A.  Correct. 

Q.  Was  your  report  published  1 

A.  I  cannot  say.  I  took  notes  of  the  speech,  but  owing  to  the  lateness  of 
the  hour — it  waa  eleven  o'clock  or  after — it  was  imposailile  for  me  to  write  out 
a  report  of  tbe  speech  and  send  it  to  tbe  paper  wliieb  I  repreaeiited.  There- 
fore I  went  to  the  telegraph  office  after  tbe  speech  was  given,  and  dictated  some 
of  my  notes  to  other  reporters  and  correspondents,  and  we  made  a  report  which 
we  gave  to  the  agent  of  the  Associated  I'ress,  Mv.  Gobright. 

Q.  Did  the  agent  of  the  Associated  Press  accompany  the  presidential  party 
for  a  purpose  ? 
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A.  Yes,  sir. 

Q,  "Was  it  hia  bnisinesa  and  duty  to  forward  reports  of  speeches  ? 
A.  I  supposed  it  to  be. 
Q.  Did  you  bo  deal  witli  Iiim  ? 
A.  I  did. 

Q.  Have  you  put  dowa  the  cheera  and  interruptions  of  the  crowd  or  any 
portion  of  them  ? 

A.  I  have  put  down  a  portion  of  them.     It  was  impossible  to  take  them  all. 
Q.  State  whether  there  was  a  good  deal  of  confusion  and  noise  there  ? 
A.  There  was  a  great  deal  of  it. 
Q,  Exhibition  of  ill-feeJing  and  temper  ? 
A.  I  thought  there  waa. 
Q.  On  the  pavt  of  the  crowd  1 
A.  On  the  part  of  the  crowd. 
Q.  How  on  the  part  of  the  President  1 
A.  He  seemed  a  little  excited, 

Q.  Do  you  remember  anything  said  there  to  him  by  tbe  crowd  about  keeping 
hie  dignity  ? 

A.  I  have  not  it  in  my  notea, 
Q.  Do  you  remember  it  ? 
A,  I  do  not  remember  it  from  hearing. 
Q,  Waa  anything  said  about  not  getting  mad  1 
A.  Yes.  air. 

Q.  Did  the  crowd  caution  him  not  to  get  mad  ? 
A.  ITie  words  used  were,  "Don't  get  mad,  Andy." 

Q.  Waa  he  then  speaking  in  considerable  excitement,  or  otherwise  ?  Did 
he  appear  considerably  excited  at  that  moment  when  they  told  him  not  to  get 
mad? 

Mr,  EvARTS.  That  is  not  any  part  of  the  present  inq^uiry,  which  is  to  verify 
these  notes,  to  see  whether  they  shall  be  in  evidence  or  not. 

Mr.  Manager  Butler.  I  understand ;  but  I  want  to  get  as  much  as  I  can  from 
memory,  and  as  much  as  I  can  from  notes,  and  both  together  will  make  a  per- 
fect transcript  of  the  scene. 

Mr,  EvARTS.  But  the  present  inquiry,  I  understand,  is  a  verification  of  notes, 
Whenever  that  ia  abandoned  and  you  go  by  memory  let  u 
Mr.  Manager  Butlbr.  The  allegation  is  that  it  waa  a 
graceful  acene.     The  difference  between  ua  is  that  the  com 
claim  the  i'reedom  of  speech  and  we  claim  the  decency  of  speech.     We  are  now  * 
trying  to  show  the  indecency  of  the  occasion.     That  is  the  point  between  ua, 
and  the  surroundings  are  as  much  part  of  the  occasion  as  what  was  said. 

Mr.  EvARTS.  I  understand  you  regard  the  freedom  of  speech  in  tbia  country 
to  be  limited  to  the  right  of  speaking  properly  and  discreetly. 

Mr.  Manager  Butler.  Oh,  no.     I  regard  freedom  of  apeech  in  this  couutry 
the  freedom  to  say  anything  by  a  private  citizen  in  a  decent  manner. 
Mr.  EvART.s,  That  is  the  same  thing. 
Mr.  Manager  Butler.  Ob,  no. 

Mr.  EVAHTs.  And  who  is  the  judge  of  the  decency  ? 

Mr.  Manager  Butlbr.  The  court  before  whom  the  man  is  tried  for  breaking 
the  lawa  of  decency, 

Mr.  EvARTS.  Did  you  ever  hear  of  a  man  being  tried  for  freedom  of  speech 
in  this  country  1 

Mr.  Manager  Butler.  No  ;  but  I  have  seen  two  or  three  women  tried ;  I 
never  heard  of  a  man  being  tried  for  it  before.  [Laughter.]  (To  the  witness.) 
I  was  asking  you  whether  there  was  considerable  excitement  in  the  raanner  of 
the  Preaident  at  the  time  he  was  cautioned  by  the  crowd  not  to  get  mad  ! 
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A.  I  was  not  standing  where  I  could  see  tlic  Pfesident,  I  did  not  notice 
his  manner ;  I  only  heard  his  tone  of  voice. 

Q.  Judging  from  what  you  saw  and  heard  f 

A.  I  did  not  see  the  President. 

Q.  What  you  heard  t 

A,  He  seemed  excited ;  I  do  not  know  what  hia  manner  is  from  personal  nc- 
quaintanee  when  he  is  angry. 

Mr.  Manager  Butlbr,  (to  the  counsel  for  the  respondent.)  The  witness  is 
years,  gentlemen. 

Mr.  Eva  bts.  T)n  yon  propose  to  offer  thia  report  of  the  speech  ? 

Mr.  Manager  Butler.  1  do. 

Mr.  JEvAETS.  Very  well;  then  I  will  crosa-cxamiiic  the  witness. 

Cross-examined  by  Mr.  Evabts  : 

Q.  Did  you  report  the  whole  of  the  President's  speech  ? 
«•  A.  No,  sir.     The  hour  waa  late  and  I  left  shorily  before  the  close ;  I  do 
not  know  how  long  before  he  closed  his  speech. 

Q.  So  your  report  does  not  profess  to  be  of  the  whole  of  the  speech  ? 

A.  No,  sir. 

Q.  From  the  time  that  he  commenced  till  the  point  at  which  you  left  off  did 
you  report  the  whole  of  his  speech  1 

A.  No,  sir.  Certain  eeu  ten  ces  we  re  broken  offbytiie  interruption  of  the  crowd, 
aB  I  before  stated. 

Q.  But  aside  from  the  interruplion,  did  you  continue  through  the  whole  tenor 
of  the  speech  till  the  point  at  which  you  left  i 

A.  I  did. 

Q.  Did  you  make  a  report  of  it  word  for  word  as  you  supposed  ? 

A.  Yes,  sir;  as  I  understood  the  speech. 

Q.  Ami  did  you  attempt  to  include,  word  for  word,  the  interruptions  of  the 
assemblage  ? 

A.  I  did.  I  took  what  appeared  to  he  the  principal  exclamations  of  the  crowd ; 
I  could  not  hear  all  of  them. 

Q.  When  did  you  make  the  copy  or  transcript  that  you  produce  here  ? 

A.  I  made  that  about  two  wefks  since,  aft«r  1  was  summoned  before  the 
managers  of  the  impeachment,  and  gave  evidence  concerning  the  speech  there, 

Q.  Can  you  be  as  accurate  or  as  confident  in  a  transcript  made  after  a  lapse 
of  two  years  as  if  it  had  been  made  presently,  when  the  speech  was  fresh  ? 

A.  I  generally  find  that  when  a  speech  is  fresh  in  my  mind  I  read  the  notes 
with  more  readiness  than  when  they  become  old;  but  as  to  the  accuracy  of  the 
report,  I  think  1  can  make  as  accurate  a  transcript  of  the  notes  now  aa  at  that 

Q.  When  you  transcribe  after  the  lapse  of  time  you  have  nothing  to  help 
you  except  the  figures  that  are  before  you  in  your  notes  ] 

A.  That  is  all,  with  me. 

Q.  Are  you  not  aware  thatin  phonographic  reporting  there  is  freijuent  obscurity 
in  the  haste  and  brevity  of  the  notation  1 

A.  There  sometimes  is. 

By  Mr.  Manager  Butler  : 

Q.  I  observe  that  the  counsel  on  the  other  side  asked  for  the  politics  of  the 
Leader.     May  1  ask  you  for  the  politics  of  the  World? 

A.  I  have  understood  them  to  be  demiicratic, 

Everett  D.  Stark  sworn  and  examined. 
By  Mr.  Manager  Butler  ; 

Question.  What  is  your  profession  ? 

Answer,  I  practice  law  now. 

Q.  What  was  your  profession  in  September,  1866  ? 
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A.  I  practiced  law  then. 

Q.  Where? 

A.  In  Cleveland.  I  may  say  I  was  formerly  a  ahort-liaad  reporter,  and  do 
more  or  less  of  it  now  in  law  business. 

Q.  Did  you  report  tlie  speech  of  Andi-ew  Johnson,  President  of  the  Urited 
Statee,  from  the  balcony  of  the  Cleveland  hotel  on  the  night  of  the  3d  of  Septem- 
ber, 1866  I 

A.  Yes,  sir. 

Q.  Tor  what  paper  ? 

A.  For  the  Cleveland  Herald. 

Q.  Did  you  take  it  in  short-hand  ? 

A.  I  did. 

Q.  Was  it  written  out  by  you  and  published  ? 

A.  It  was. 

Q.  Was  it  published  as  written  out  by  you  ? 

A.  Yes,  sir. 

Q.  Have  you  your  short-hand  notes  t 

A.  I  have  not. 

Q.  Are  they  in  existence  'i 

A.  I  suppose  not.  I  paid  no  attention  to  them.  I  suppose  tbey  were  iLrowu 
in  the  chip-basket. 

Q.  Did  yon  ever  compare  the  printed  speech  in  tbe  Herald  with  your  noles 
for  any  purpose,  or  with  the  mauuscript  7 

A.  I  aid  with  the  manuscript  that  night.  That  is,  I  compared  the  slips  of 
proofs  thiit  were  furnished  with  the  copy  as  I  took  it  from  the  original  notes. 

Q.  How  did  it  compare  ? 

A.  It  was  the  same. 

Q.  Were  the  slips  of  proofs  the  same  as  the  paper  published  the  next  day  ? 

A.  Just  the  same,  with  such  typographical  corrections  aa  were  made  there. 

Q.  Have  you  a  copy  of  the  paper  ! 

A.  I  have. 

Q.  Will  yon  pi-oduce  it  ?  [The  witness  produced  a  copy  of  the  Cleveland 
Herald,  of  September  4,  1866.J  Can  you  now  state  whether  this  is  a  substan- 
tially accurate  report  in  this  paper  of  what  Andrew  Johnson  said  the  nighl 
before  I 

A.  Yes,  sir ;  it  is  generally.  There  are  some  portions  there  that  were  cut 
down,  and  I  can  point  out  juat  where  those  places  are. 

Q.  By  being  "  cut  down"  do  you  mean  the  substance  given  instead  of  the 
words? 

A  Yes,  sir. 

Q.  Does  it  appear  in  the  report  which  are  substantial  and  which  are  the  ver- 
batim  parts  t 

A.  Not  to  any  other  person  than  myself,  aa  I  can  tell  fi'om  my  recollection.      ' 
Q.  Can  you  point  out  that  which  ia  substantial  and  that  which  is  accurate 
in  tlie  report? 

The  Witness.  Do  you  wish  mo  to  go  over  the  whole  apeech  for  that  purpose  1 
Mr,  Manager  Butler.  I  will,  for  the  present,  confine  myself  to  such  por- 
.  tions  aa  are  in  the  articles.     If  my  learned  friends  want  you  to  go  over  the  rest 
they  will  ask  you,  . 

The  WIT^F,&s.     Commencing  a  little  before  where  the  specification  in  the 
articles  of  impeachment  begina,  I  can  read  just  what  Mr.  Johnson  aaid  at  that 
point. 
.    Q.  Do  so. 

A.  (Reading )  "Where  ia  the  man  living,  or  the  woman,  in  the  community, 
that  I  have  wronged,  or  wliere  is  the  person  that  can  place  their  finger  upon 
one  single  hairbreadth  of  deviation  from  one  single  pledge  I  have  made,  or  one 
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Single  violation  of  the  Constitution  of  the  conntry  ?  What  tongue  does  Tie  speak  ? 
What  religion  does  he  profesB  ?  Let  him  come  forward  .ind  [ilnce  his  finger 
upon  one  pledge  I  have  violated."  There  was  some  interruption  by  the  crowd, 
and  various  remarks  were  made,  of  which  I  have  noted  one,  because  only  one  did 
Mr.  Johnson  pay  any  attention  to,  and  that  was  a  voice  tbat  cried  ''  Hang  Jeff.  Da- 
via."  TbePresident8aid,"HangJeff.DaviB?  hang  Jeff.  Davis?  Why  don'tyou?" 
Tbere  was  tben  some  applause  and  interruption,  and  he  repeated  "why  don't 
you  V  and  tbere  was  again  applause  and  interruption ;  and  the  President  went  on, 
"  Have  not  yoii  got  the  court '!  Have  not  yon  got  the  court  ?"  repeating  it  twice. 
"  Have  not  you  got  the  Attorney  Gcnei'al  !  Who  ia  your  Cbicf  Justice — and 
that  refused  to  ait  upon  the  trial  V  There  was  tben  interruption  and  applause, 
and  be  went  on  to  say  ;  '■  I  am  uot  tbe  prosecuting  attorney ;  I  am  not  the  jury  ; 
but  I  will  tell  you  what  I  did  do:  I  called  upon  your  Congress  tbat  is  trying 

to  break  up  tbe  governtnent" .     At  that  point  there  was  interruption  and 

confusion,  and  there  may  have  been  words  there  nttered  by  the  President  that  I 
did  not  bear,  but  I  think  not.  "  Tes,  did  your  Congress  order  hanging  Jeff. 
Davis  1"  and  then  tbere  was  confusion  and  applause.  And  then  the  President 
went  on  to  say,  "but  let  prejudices  pass,"  and  so  on. 

Q.  Will  you  now  come  toward  tbe  conclusion  of  the  other  point  menti6ned 
in  tbe  specifications,  and  stale  wbether  yon  reported  that  accurately  ? 

A.  Commencing  a  little  before  where  tbe  specification  is  of  tbe  speech  be 
said;  "  In  bidding  you  farewell  bcre  to  night,  I  would  ask  you,  with  all  tbe 
pains  Congress  has  taken  to  calumniate  and  malign  me,  what  has  Congress  done  ? 
has  it  done  anything  to  restore  the  Union  of  the  States  T  But,  on  the  contrary, 
baa  it  not  done  everything  to  prevent  it?  And  because  I  stand  now  as  I  did 
when  tbe  rebellion  commenced  I  have  been  denounced  as  a  traitor.  My  country- 
men, here  to-night,  who  has  suffered  ui'>r6  than  I  ?  Who  has  run  greater  risk  ? 
Who  has  borne  more  than  I?  But  Congress,  factious,  domineo'-iug,  tyranni- 
cal Congress,  has  undertaken  to  poison  tbe  minds  of  the  American  ppople  and 
create  a  feeling  against  me" — so  far  Mr.  Johnson's  words,  and  I  concluded  the 
sentence  here  in  this  fashion — "in  consequence  of  tbe  manner  in  which  I  have 
distributed  the  public  patronage."  These  were  not  Mr.  Johnson's  words,  but 
contained  in  a  summary  way  the  reasons  that  he  gave  just  at  that  point  for  bia 

Mr.  EvARTS,  (to  tbe  managers.)  Do  ycu  propose  to  offer  this  report  of  the 
Cleveland  speech  also  1 

Mr.  Manager  Butler,  I  propose  to  read  one  and  offer  all,  so  tbat  tbe  Presi- 
dent may  have  the  privilege  of  collating  tbem  in  order  to  have  no  injustice 
done  him  ns  to  what  he  said. 

Mr.  EVARTS.  We  do  not  claim  any  privileges  of  that  kind;  on  the  contrary, 
we  propose  to  object  to  all  of  them  that  they  are  not  properly  proved. 

Mr.  Manager  Butlrr.  Certainly.  I  observed  that  tbe  President  objected  in 
his  answer  that  we  did  not  put  in  all  he  said,  and  I  mean  to  do  the  best  I  can 
in  that  regard  now. 

Mr.  EvARTS.  That  is  exactly  what  we  desire,  if  anything  is  to  come  in.  Now, 
I  will  proceed  with  the  witness. 

Cross-examined  by  Mr.  Evarts: 

Q.  You  have  a  newspaper  report  here  1 

A.  I  have. 

Q.  And  that  is  all  you  have? 

A.  That  is  all  the  memorandum  I  have. 

Q.  The  only  memorandum  is  tbe  newspaper  report? 

A.  The  newspaper  report. 

Q.  What  is  the  date  of  tbe  newspaper  I 

A.  September  4,  1866. 
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Q.  Did  you  make  a  etenographic  report  of  the  whole  of  the  Presidetit's 
speech  1 

A.  I  did  with  one  exception. 

Q.  What  exception  ia  that  I 

A.  It  was  a  part  of  what  he  said  ahout  the  Freedmeti's  Burean.  Somewhere 
ahout  the  commen cement  of,  I  shonld  say,  the  latter  half  of  his  speech  by  time, 
he  went  somewhat  into  details  and  figures  which  I  omitted  to  take  down. 

Q.  Did  you  write  out  your  notea  in  full  ? 

A.  No.  sir. 

Q.  You  never  did  that  ] 

A.  I  never  did  that. 

Q.  And  you  have  not  now  either  the  notes  or  any  transcript  of  tliem  ? 

A.  Only  this. 

Q.  You  have  got  a  newspaper ;  I  understand  that.  Now,  did  you  prepare 
for  the  riewepaper  the  report  that  is  there  contained  ? 

A.  I  did. 

Q.  And  you  prepared  it  on  the  plan  of  some  part  verbatim  and  some  part 
condensed  f 

A.  Yes,  sir. 

Q.  What  was  your  rule  of  condensation  aod  the  motive  of  it? 

A.  I  had  no  definite  rule  that  I  can  give.  The  reason  why  I  left  out  a  part 
of  what  he  said  of  the  Freedmen's  Burean  was 

Q.  That  was  not  condensed  at  all,  was  it? 

A.  That  part  was  not  taken.     That  I  did  take  was  somewhat  condensed, 

Q.  1  am  only  asking  ahout  what  you  did  take,  not  what  you  did  not  take. 
What  was  yonr  rule  in  respect  to  what  you  put  verbatim  into  your  report  and 
what  you  condensed?  How  did  you  determine  which  parts  you  would  treat  in 
one  way  or  the  other  ? 

A,  Well,  sir,  perhaps  I  was  inflnenced  somewhat  by  what  I  considered, 
would  be  a  little  more  spicy  or  entertaining  to  the  reader. 

Q.  In  which  interest,  that  of  the  President  or  bis  opponents  J 

A.  Well,  I  do  not  know  that, 

Q.  Which  side  were  you  on  '! 

A.  I  was  opposed  to  the  President. 

Q.  But  you  do  not  know  which  you  thought  the  interest  was  you  Selected' 
the  spicy  part  for? 

A.  I  was  very  careful  of  those  parts  that  occasioned  considerable  eseitement 
or  interest  in  the  crowd,  in  bia  hearers,  to  take  them  down  carefully,  as  he  said' 
them. 

Q.  The  parts  that  the  crowd  were  most  interested  in  you  thought  you  woald 
take  down  carefully? 

A,  With  more  particularity. 

Q,  And  the  parts  that  they  were  interested  in,  as  you  observed,  were  those 
that  they  made  the  most  outcry  about  ?     Was  it  not  so  ? 

A.  Yes,  sir ;  partially  so. 

Q,  That  was  your  judgment  and  guide  1 

A.  Considerably. 

Q.  Now,  in  regard  tn  the  condensed  part  of  your  report,  are  you  able  to  say 
tliat  there  is  a  single  expression  in  that  portion  of  yonr  report  which  was  used 
by  the  President,  so  that  the  words  as  they  came  from  his  mouth  were  there- 
set  down  ? 

A.  No,  sir ;  I  think  it  is  not  the  case  in  those  particular  points  that  I  cour 
densed.     I  did  so  by  the  use,  in  some  part,  of  my  own  words. 

Q.  And  for  compression  of  space,  dkl  you  not? 

A.  Yes,  sir  ;  primarily. 
21  I  p 
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Q.  Was  not  your  rule  for  condcusatiou  partly  when  you  Lad  got  tired  of  wr> 
ting  out? 

A.  No,  sir. 

Q.  Not  at  ain 

A.  One  reasou  was  it  was  getting  on  between  three  and  four  o'clotfe,  and  I 
was  directed  to  cut  down  toward  the  iast,  and  J  did  so  more  toward  lln^  lust 
than  I  did  in  the  earlier  parts  of  the  speech. 

Q,  In  order  to  be  ready  for  the  press? 

A.  In  order  to  he  ready  for  the  morning  press. 

Mr.  EVAiiTS,     We  object  to  this  report  ;ia  a  report  of  the  PresideiU'3  speech. 

Mr.  Maniiger  BuTLKK,  {to  the  wituesa.)  Mark  it  with  your  initials  and  tesve 
it  on  the  tabJe.  [The  witness  marked  with  his  initials  "E.  D.  S."  the  copy  of 
the  ClevelaDd  Herald  referred  to  by  him.]  I  forgot  to  ask  you  what  are  the 
poli'.ics  of  the  Herald. 

The  Witness.     It  was  at  that  time  what  we  called  "  Johnson  Republican," 
Some  called  it  "Post  Office  Republican."     The  editor  of  the  Herald  ha.d  the  . 
post  office  at  that  time. 

Mr.  Manager  Butlbb,  I  piopoae  now,  sir,  to  offer  aa  the  foundati^ni,  as  the 
one  upon  which  I  rely,  the  Leader's  report  aa  sworn  to  by  Mr.  Hudson,  the 
first  witness  as  to  this  speech. 

Mr.  EvAHTS.  That  we  object  to  ;  and  the  grounds  of  objection,  made  mani- 
fest doubtless  to  the  observation  of  the  Chief  Justice  aud  the  senators,  are 
greatly  enhanced  wlieu  I  find  that  the  managers  are  in  posseBsiou  of  tiie  origi- 
nal minutes  of  a  short-hand  reporter  of  the  whole  speech,  and  his  triiniiciipt 
made  therefrom  and  sworn  to  by  him.  We  suhinit  llmt  to  substitule  for  this 
evidence  of  the  whole  speech,  upon  this  mode  of  authentication,  the  stfitemeiit 
of  Mr.  Hudson,  upon  the  plan  and  theory  aa  testified  to  by  hiin,  is  contrary  tn 
the  first  principles  of  justice  in  evidence.  He  has  not  said  bow  much  is  his  and 
bow  much  is  the  reporter  Johnson's,  and  it  is  in  considerable  part  condensed,  a 
statement  of  "drift,"  detertniued  by  circnmstances,  not  of  the  President's  utter- 
ance. Tiie  same  objection  will  be  made  if  this  second  or  Cleveland  H;:rald 
report  is  presented. 

Mr.  Manager  BUTl.BB.  I  do  not  propose  to  argue  the  question.  Suppose  wc 
were  trying  any  other  case  for  substantive  words;  would  not  this  be  asuflicieut 
proof?  I  do  not  propose  to  withdraw  the  other  report  of  Mr.  McEweu.  I  pro- 
pose to  put  it  in,  subject  to  comment,  to  be  read  if  these  gentlemen  desire  it 
read,  aud  the  other  report,  so  that  we  may  have  all  three  reports :  the  Post 
■Office  report,  the  Republican  report,  and  the  Democratic  report.  A  natural  lean- 
ing makes  me  lean  to  this  particular  report  as  the  one  which  I  mean  shall  be 
the  standard  report,  because  it  is  aworn  to  expressly  by  the  party  as  having 
•  been  written  dowa  by  himself,  published  by  himself,  aud  corrected  by  himself, 
«nd  I  am  only  suiprised  that  there  should  be  olvjeetion  to  it. 

Mr,  EvARTS.  Nothing  cau-better  manifest,  Mr.  Chief  Justice,  the  soundneas 
of  our  objection  than  the  statement  of  t!io  manager.  He  selects  by  preference 
A  report  made  by  and  through  the  agency  of  political  hostility,  and  on  the  plan 
ofcondeugation,  and  on  the  method  of  condensing  another  man's  notes,  the  amount 
And  tfuality  relatively  not  being  discerned,  instead  of  a  sworn  report  by  a  pbo- 
nogi'apher  who  took  eveiy  wofd  and  brings  bis  original  notes  transcribed,  and 
brings  his  transcription,  and  swears  to  their  accuracy  ;  and  here  deliberately,  in 
the  lace  of  this  testimony  as  to  what  was  said,  lb  lie  authentically  taken  and 
authentically  preserved  and  brought  into  court  to  be  verified,  the  honorable  mana- 
ger proposes  to  present,  as  of  the  speech,  in  its  production,  the  notes  framed  and 
published  in  the  motive,  and  with  the  feeling  and  under  the  influence  and  in 
the  method,  that  has  been  stated.  We  object  to  it  as  evidence  of  the  words 
.spoken. 

Mr.  Manager  Butler.  If,  Mr.  President  and   Senators,  I  bad  not  lived  too 
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long  in  this  world  to  be  aatonialied  at  anything,  I  should  have  heen  surprised  at 
the  tone  iu  whith  this  proposition  ia  argued.  Do  I  keep  back  from  these  gea- 
tlemen  anybody's  report?  Do  I  not  give  them  all  reports — everything  I  can 
lay  my  hand  on  ?  Am  lobliged  to  go  into  the  enemy's  campt  Shall  I  not  use 
the  report  of  my  friends  and  not  of  my  enemies,  and  then  give  them  an  oppor- 
tunity of  having  the  reports  of  my  enemies  to  correct  that  of  my  friends  I  Is 
all  virtue,  ali  propriety  in  the  democratic  report  ?  Oan  that  never  be  wrong  ? 
At  one  time  1  think  President  Johnson,  if  1  i-emember,  would  not  like  to  have 
me  put  in  the  "  World's"  report  of  him ;  and  when  tbey  changed  exactly  I  do 
not  know.  I  have  oflfered  this  report — why?  Because  this  is  the  fullest  com- 
plete report.  The  reason  why  I  did  not  rely  upon  Mr.  McEwen's  report  is  that  • 
he  testified  on  the  stand  that  he  got  tired  and  went  away  and  did  not  report  the 
whole  speech ;  but  this  is  a  report  of  tjie  whole  speech,  and  the  only  report 
which  purports  to  be  a  report  of  the  whole  speech.  Mr.  Stark's  report,  as  be 
aays,  left  out  a  portion.  Mr.  McEwcn  expressly  sweara  he  left  out  a  portion.  • 
Hence  I  cannot  put  them  in,  or  if  I  offered  to  do  so  1  should  be  met  with  the 
objection,  "You  du  not  put  in  the  whole  speech."  I  do  choose  the  report  which 
the  witness  swears  ia  a  complete  report  of  the  speech  esceptsofar  as  he  synop- 
sized ;  and  then,  ao  far  as  the  other  two  reports  go,  I  bring  them  in  here  to  cor- 
rect it,  so  that  the  President  siiall  take  no  detriment.  Ob,  how  he  stickles  now 
for  exactness !  The  President  was  willing  that  Mr,  Moore  should  make  a  speech 
for  him  on  the  18th  of  August,  and  that  went  out.  Now,  then,  here  are  three 
reports,  representing  the  three  unfortunate  divisions  of  opinion  on  this  question  ; 
and  we  offer  them  all  to  the  counsel.  We  say  which  wo  prefer,  and  then  he 
almost  berates  us,  as  much  as  his  courtesy  will  allow  him  to  do,  because  we 
choose  our  friends,  and  I  am  glad  to  say  not  his.  The  question  is  not  of  com- 
petency but  of  weight  of  evidence,  and  has  simply  been  argued  so.  [Mr,  Evarte 
rose.]     I  ask  that  there  may  be  a  decision.     I  thitik  I  have  the  close  some  t;mg, 

Mr.  EvART.?.  Not  on  our  objection. 

Mr.  Manager  ButlBK.  I  beg  your  pardon ;  it  is  on  ray  offer. 

Mr.  EvARTS.  Our  objection. 

Sir.  Manager  Butler.  No  ;  my  offer. 

The  OmRF  Jiisxrcn.  Do  the  counsel  desire  to  be  heard  further  ? 

Mr.  Manager  Bi'tler.  Does  not  the  presiding  officer  think  we  have  the  close  1 

The  Chief  Justice.  The  counsel  fur  the  respondent  have  not  exhausted 
their  hour. 

Mr.  Manager  Butler.  Have  we  got  to  keep  on,  in  order  to  get  the  close, 
until  we  occupy  onr  wliole  hour ! 

The  Chief  Justice.  The  rule  of  the  Senate  is  that  each  side  shall  have 
an  hour. 

Mr.  Manager  BirTLEK.  Be  it  so,     I  can  even  get  on  with  that  rule. 

Mr.  EvARTS.  Discredit  is  now  thrown  upon  the  most  anthentic  report,  first 
by  an  observation  that  it  omits  a  part  of  the  spcceh,  and  secondly  by  a  augges- 
lion  that  it  has  but  democratic  responsibility.  There  you  have  it  fairly  and 
squarely,  that  it  is  not  on  the  accuracy  of  phonography  nor  on  the  honesty  of 
transcription,  but  on  the  color  of  the  mind  through  which  the  President's  speech 
is  to  b'i  ron,  and  by  double  condensation  i-eproduced  to  the  tone  and  the  temper 
of  a  party  print.  Thei-e  is  precisely  that  condensation  in  the- first  original  notes 
of  Mr.  Hudson,  and  condensation  then  from  those  notes  into  the  space  that  the 
newspaper  takes,  and  is  offered  confessedly  on  the  principle  of  selection  which 
the  learned  managers  have  adopted  of  preferring  what  they  consider  a  friendly 
report.  Mr.  Chief  Justice  and  senators,  I  have  read  neither  of  them.  I  did 
not  know  before  that  the  question  of  whether  the  authenticity  of  stenography 
was  reliable  depended  upon  the  political  opinions  of  the  stenographer.  We 
submit  that  there  is  no  proper  evidence ;  there  is  no  living  witness  that  by  mem- 
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ory  can  produce  the  President's  epPecli,  and  tliere  ia  no  siicTi  an tli en ti cation  of 
notes  in  any  case  but  Mr.  McEweu'fl  that  makes  the  pubiiehed  speechea  evi- 
dence. 

Mr.  Manager  Butler.  I  ehsl!  not  debate  the  matter  furlhcr.  I  riae  simply 
to  say  that  I  have  made  no  such  propofttiou.  I  think  thi3  i.^  an  accurate  report 
so  fer  as  we  have  put  it  into  the  articles.  It  ia  an  accurate  report,  a  aworn 
accurate  report,  and  by  a  man  whom  we  can  trust  and  do  trust.  The  nthei's, 
we  think,  are  just  as  accurate  perhaps ;  that  we  do  not  go  into ;  we  simply  put 
them  forward,  ao  that  if  there  is  any  change  the  President  may  have  the  benefit 
of  it.  He  comes  in  here  in  his  answer  and  says  that  we  will  not  give  liim  the 
full  benefit  of  all  he  said ;  and  then,  when  we  take  great  pains  here  to  bring 
everybody  that  made  a  report  that  we  can  hear  of  in  this  case  and  we  offer  them 
all,  be  Bays  we  must  take  a  given  one.  To  that  we  answer  we  take  the  one  that 
has  the  whole  speech.  And  now  1  will  teat  the  question ;  if  the  gentlemen  will 
agree  not  to  object  to  McEwen'a  repoit  because  it  is  not  a  report  of  the  whole 
speech,  I  will  take  that. 

Mr.  EvARTS.  We  will  not  make  that  objection. 

Mr.  Manager  Butlbb.  Very  good  ;  put  it  in  then. 

The  Ckibf  Justice.  Tiie  honorable  manager  then  withdraws  his  proposition 
to  read  the  Cleveland  Leader  1 

Mr,  Manager  ButlerT  No,  sir;  I  am  going  to  read  this  and  put  in  both  th 
others  as  evidinice,  with  your  leave.     I  will  take  this  as  the  standard  copy. 

Mr.  Howahd.  Mr.  President,  if  the  managera  have  no  objection  to  it,  I 
desire  to  move  that  the  trial  be  postponed  until  to-morrow  at  the  usual  hour, 
for  the  purpoae  of  enabling  the  Senate  to  transact  aome  businesa. 

Mr.  CoNKLiNO  and  others.  Let  us  finish  this  mailer. 

Mr.  HoWABD.  I  withdraw  my  motion  for  the  present. 

Mr.  Manager  Butler,  Mr.  Clerk,  will  you  have  the  kindness  to  read  this  ? 
(Handing  to  the  chief  clerk  the  Cleveland  Leader  of  Septeti.ber  4,  1866.) 

Mr.  EVARTS.  Tlie  honorable  managers  will  correct  us  if  we  are  in  error  in 
supposing  that  when  I  had  made  manifest  our  objections  to  the  imperfect  reports, 
as  matter  of  lawful  right  on  our  part  to  object,  the  managers  said  that  if  we 
would  not  object  to  McEwen's  for  incompleteness  they  would  put  that  in  as  the 
report  of  the  speech.     Now,  it  seems,  they  propose  to  put  the  others  in  also. 

Mr,  Manager  Butler.  We  want  to  be  fully  understood,  so  thiU  we  shall 
have  no  mistake.  We  put  this  iu  as  the  standard  We  put  in  the  otJier  two, 
so  that  if  the  President  comes  in  hero  with  witnesses  to  say  it  ia  not  true, 
(because  all  things  are  possible,)  then  we  shjll  have  the  additional  autlientica- 
tion  of  the  other  two  reports. 

Mr.  EVABTS.  The  learned  manager  is  familiar  enough  with  the  course  of 
trials  to  know  that  it  will  be  time  enough  for  him  to  bring  forth  these  add  it  iijnil 
copies  to  contradict  this  movement  of  ours  when  we  make  it. 

Mr.  Manager  Butler.  I   never  knew  that  was  the  way.     Will  you  allow 
this  to  be  read,  or  do  you  still  make  any  objection  1     I  claim  that  they  shall  all 
go  in. 
'       Mr.  EvABTS.  We  object  to  the  two  copies  from  newspapers. 

Mr.  Manager  Butler.  Very  good.  1  ask  that  that  CLuestion  be  decided, 
then.     We  say  they  all  go  in. 

The  Chief  Justice,  (to  the  managers.)  You  offer  the  Cleveland  Leader 
fint? 

Mr.  Manager  Butler.  I  offer  the  whole  three  at  once. 

The  Chief  Justice.  The  Chief  Justice  will  not  put  the  question  upon  all 
three  at  once  unleas  ao  directed  by  the  Senate. 

Mr.  Manager  Butler.  Under  the  direction  of  the  presiding  officer,  I  will 
offer  first  the  Leader,  and  ask  a  vote  on  that. 

The  Chief  Justice.  The  managers  offer  a  report  made  ,in  the  Leader  news- 
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paper  of  Cleveland  as  evidence  in  the  cause.  It  appears  from  the  statement  of 
the  witnees,  Hudson,  that  the  report  was  not  maJe  by  him  wholly  from  hie 
own  notes,  but  from  his  own  notes  and  the  notes  of  another  person  whose  notes 
are  not  produced,  nor  is  that  person  himself  produced  for  examination.  Under 
these  circumstances  the  Chief  Justice  thinks  ihat  that  paper  is  iuadmisaible. 
Does  any  senator  desire  a  vote  of  the  senate  ou  the  qaestion  ? 

Mr.  Drake.  I  ask  for  a  vote  on  the  question,  sir. 

Mr,  Manager  BuTLEB.  I  supposed  tlii a  question  was  to  be  decided  without 
debate. 

The  Chief  JusxrcB.  It  is.  Senators,  you  who  are  of  opinion  tliat  the 
Leader  newspaper  is  admissible  in  evidence 

Mr,  CoNNESS  and  Mr.  Sumner  called  for  the  yeas  and  naya  ;  and  they  were 
ordered. 

The  Chief  Justice.  Senators,  yoii  who  are  of  opinion  that  the  Leader 
newspaper  is  admissible  in  evidence  will,  as  your  names  are  called,  answer 
"yea;"  those  of  the  contrary  opinion,  "  nay." 

The  qnestiou  being  taken  by  yeas  and  nays,  resulted — yeas  35,  nays  11 ;  as 
follows : 

Yeas— Messrs.  Anthony,  Cameron,  CatlcU,  Cliandler,  Cok.  Coukling,  Conneas,  Corbetc, 
Ciiigiu,  Drake,  Edmunds,  Ferry,  Famseiiden,  FreliDgliuyaen,  Hendersou,  Howard,  Johnaon, 
Morgiin,  Morrill  of  Maine,  Murrill  of  Vermont,  Norton,  Nye.  Patterson  of  New  Hampshire, 
Pomeroy,  Kainsey,  Ross,  Slierman,  Spnunie,  Stewart,  Suumer,  Thayer,  Tipton.  Van  Winkle, 
Willey,  and  Willittma-35. 

Says— Messrs.  Buckalaw,  Davia,  Dixon,  Doolittle,  Fowler,  Hendricks,  Howe,  McCreery, 
Patterson  of  Tennessee,  Trumbull,  and  Vjckers — 11. 

Not  Votinr— Messrs.  Bayard,  Griraoa,  Harlaa,  Morton,  Saiilabuty,  Wade,  Wilson,  and 
Yates— 8. 

The  Chirp  Justice.  On  this  question  the  yeas  are  35,  and  the  nays  are  11. 
So  the  report  of  the  Leader  is  admitted  iu  evidence. 

Mr.  Manager  Butler.  I  now  offer  also  the  report  of  Mr.  McEwen.  Is  that 
objected  to  ? 

Mr.  EvARTS.  Our  former  objection.     We  make  no  additional  objection. 

Mr.  Manager  Butlbr.  Then  I  understand  that  is  in  evidence.  I  now  offer 
the  report  of  Mr,  Stark  in  the  Clovehmd  Ileciild.     Is  there  any  objection  to  that  ? 

Mr.  EvABTS.  The  same,  I  suppose. 

Mr,  Manager  Butlbb.  Now  I  wilt  read  the  report  in  the  Leader,  as  it  is  a 
short  one. 

Mr,  HoWAitD,  I  understand  that  the  honorable  managers  are  about  to  read 
these  speocheB  fi-om  the  reports. 

Mr.  Manager  Butler,  Unless  the  reading  may  he  dispensed  with  and  they 
he  put  in  pi'tntt 

Mr.  JoHNBoni.  Let  them  be  considered  as  read. 

Mr.  Stanbeky.  We  do  not  want  them  read. 

Mr.  Manager,  BuTLETt,  Very  well,  then,  I  do  not  want  the  reading.  They 
will  be  taken  as  read,  and  printed.     ["Agreed."] 

The  reports  thus  put  in  evidence  are  as  follows  : 

[From  the  Cleveland  Leader.] 

President  Johnson's  ipeeck. 

FELLOW-CmzENS ;  It  is  not  for  the  purposo  of  making  a  speech  (hat  I  now  appear  before 
you,  I  am  aware  of  the  great  curiosity  which  prevails  to  see  alraiigers  who  have  notoriety 
and  distinction  in  tJie  country.  I  know  a  large  number  of  you  desire  to  see  General  Grant, 
and  to  hear  what  ha  iiaa  to  say.  [Avoice;  "Threecheers  for  Grant."]  But  you  cannot 
see  him  to-night.  Ha  is  extremely  ill,  I  repeat  I  ara  not  before  yoa  now  to  make  a  speech, 
bat  simply  to  make  your  acquaintance— to  say  how  are  yon  and  bid  you  good-bye.  We  are 
on  our  way  to  Chii-ago,  to  participate  in  or  witness  the  laying  of  the  corner-stone  of  a  mon- 
ument to  the  raeraory  of  a  distinguished  fellow-citiieo  who  is  now  no  more.  It  is  not  neces- 
sary for  me  to  mention  tlie  name  of  Stephen  A.  Douglas  to  the  people  of  Ohio.  [Applause.  ] 
1  am  free  to  say  I  am  flattered  by  the  demonstrations  I  have  witnessed,  and  being  flattered, 
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I  don't  mean  to  think  it  pcreonal,  but  as  an  evidence  of  wbat  is  perraJing;  the  public  mind, 
and  thia  denionstiation  is  notliing  more  nor  less  than  an  indication  of  tLo  latent  scutiment 
or  ifeeling  of  Ibe  great  masses  of  the  people  with  regard  to  tliia  great  qiiestiiin. 

I  come  before  joa  as  au  American  citizen  simply,  and  not  as  the  Chief  Maeistrate  clothed 
in  the  insiiniia  and  paraphernalia  of  stale,  being  an  inhabibiuC  of  a  State  lu  thia  Union  ; 
I  knoiv  it  has  been  a^d  tbat  I  was  an  alien,  (laughter, )  and  that  I  did  not  reaide  in  one  of 
tbe  States  of  the  Union,  and  therefore  I  could  uot  be  tbe  Chief  Magistrate,  thoug'b  the 
Constitution  declarer  that  I  mnst  bo  a  citizen  to  ocuupj  that  office.  Tiieivfure,  all  that  tvaa 
necessary  to  depose  its  occupant  vraa  to  declare  tbe  omce  vacant,  or  under  a  pretext  to  preter 


impeachment.     And  thus  the  individual  who  occupies  tbe  Chief  Magistrncj'  n 
,  osed  of  and  driven  from  poHer. 
There  was,  two  years  ago,  a  ticket  before  you  for  the  preiidency.     I  was  placed  npcm 

lliilt   tii-.t^nt  witb    B.  jTititinivjiiqlifVl    i^ttiy.fin.    nnw   T^o  mnrp.      rVni^pfl — ^"  Tt'q  n.  nitv  :"    '*  Tao 


>ij  disposed 


(hat  ticket  with  a  distinguished  citinen,  now  no  more.  [Voices — "It's  i  ,  .  . 
Iwidi"  "Uufortunate."]  Yes,  I  know  there  ftro  aoirie  who  say,  "Unfortunate."  Yes, 
uufortunate  for  some  (hat  God  rulea  on  high  and  deals  in  justice.  [Cheers.]  Yes. 
unfortunate!  The  ways  of  Providence  are  mysterious  and  incompreliensible,  controlling; 
all  those  who  exeUim,  "  Unfortunate."  "  Bully  for  you."]  I  was  Roiiig  to  say, 
my  countrymen,  a  short  time  since  I  was  elected  and  placed  upon  the  ticket.  There 
was  a  platform  proclaimed  and  adopted  by  thoae  who  placed  me  nnou  it.  Notwitb- 
slanding  it  mendacious  press ;  notwithfi landing  a  subsidized  gang  of  hirelings  who  have  not 
ceased  to  traduce  uie,  I  have  discharged  all  my  official  duties,  and  fulfilled  my  pledges.  And 
I  say  here  to-night  that  if  my  predecessor  had  lived,  the  rials  of  wrath  would  bitve  poured 
out  upon  him.  [Cries,  "Never!"  "  Never!"  and  three  cheerafor  the  Congress  of  tlie  United 
Sfales.  ]  I  c^me  here  as  I  was  paasing  along,  and  having  been  called  upon  for  the  pur- 
pose  of  exchanging  views,  and  ascertain injf,  if  wo  could,  who  was  wrong.  [Cries,  "  Yon 
Hie.'"]  That  was  my  object  in  nppearlni;  before  you  to-night.  I  waut  to  say  that  I  have 
lived  among  tbe  American  people,  and  have  represented  them  in  some  public  capacity  for 
llie  last  twenly'ltvo  years.  Wbere  is  tbe  man  or  the  woman  who  can  place  bis  finger  upon 
one  single  act  of  mine,  d»iviating  from  any  pledges  of  mine  or  in  violation  of  the  Constitu- 
tion of  the  country  J     [Cbeers  and  cries  of  "New  Orleans!"! 

Who  is  he — what  language  does  he  speak  T — wljat  religion  does  he  profeaa — that  can  come 
and  place  bis  finger  upon  one  pledge  I  ever  violated,  or  one  principle  I  ever  proved  false  to  T 
[Voice,  "New  Orleans!"  Another,  "Why  don't  you  hang  Jeff.DavisI"]  Hang  Jeff. 
DavisT  [Sbonls  and  cries  of  "Down  with  Mm!"]  Hang  Jeff.  Davis  J  [voice,  "Hang 
Wendell  Phillips!"]  Why  don't  job  liang  him?  [Cries  of  "Give  us  an  opportunity!"] 
Haven't  you  got  the  conrtl  Haven't  you  got  the  Attorney  Generall  Who  is  your  Chief 
Justice,  who  has  refused  t«aiton  his  trial?  [Gioaus  and  cheers.]  I  am  not  the  Chief  Jus- 
tice! 1  am  not  tbe  Attorney  General!  I  am  no  jury.'  But  I'll  tell  you  what  I  did  do.  I 
called  upon  your  Congreits,  that  is  trying  to  break  up  the  government.  [Hisses  and  cries  of 
"Alie!  Great  confusion.  Voice,  "Don't  get  mad!"]  I  am  not  nmd.  [Hisses.]  I 
will  tell  you  who  ia  mad.  "  Whom  tbe  gods  want  to  destroy  th^  first  make  mad."  Did 
jour  Congress  order  any  of  them  to  be  tnedt  [Three  cheers  for  Congress.]  Then,  tellow- 
citizens,  we  miti^ht  as  well  aHay  our  passion  and  permit  reason  to  resume  her  empire  and 
prevail.  In  presenting  the  few  reoiarks  that  I  designed  to  make,  my  intention  was  to 
address  myself  to  your  common  sense,  your  jndgment,  your  better  feelings,  not  to  the  pas- 
sion and  mohgnancy  of  your  hearts.  [Voice,  "How  about  Moses!"  J  This  was  my  object 
in  presenting  myself  on  this  occasiou,  and  to  say  "  how  d'ye"  and  "good-bye."  In  the 
assembly  here  to-nicht  the  remark  has  been  niade"traitor!"  Traitor,  my  countrymen! 
Will  you  bear  me?  [Cries,  "Yes!"]  And  will  you  hear  me  for  my  cause  and  for  theCon- 
sUtulion  of  my  country!    ["Yes!    Yea!    Go  on!"] 

'  I  want  to  know  when  or  where  or  under  what  circumstances  Andrew  Johnson,  not  as 
Eiecutive,  but  in  any  capacity,  ever  deserted  any  principle,  or  violated  the  Constitution  of 
this  country.  (Never!  never!]  Let  me  ask  Ihia  large  and  intelligent  audience  if  your  Sec- 
retary of  State,  who  aerved  four  years  under  Mr.  Lincoln,  and  who  was  placed  upon  the 
butcher's  Mock  as  it  were  and  hacked  and  eashed  all  to  pieces,  scarred  by  the  assassin's 
knife— when  he  tunied  traitor?  [Cries  of  "Never!  "J  If  1  were  disposed  to  play  tlie  ora- 
tor and  deal  in  declamation,  even  to-night  I  would  imitate  one  of  the  ancient  tragedies,  and 
would  take  Mr.  Seward,  bring  him  be&re  you,  and  point  you  lo  ttie  bactis  and  scars  upon 
his  person.  ["  Voice,  God  bless  him  !  "]  I  would  exhibit  the  bloody  garments  saturated 
with  gore  from  his  gaping  wounds.  Then  I  would  ask  you,  who  is  the  traitor !  [Voice : 
"  Thad.  Stevens !  "J  Why  don't  you  hatig  Thad.  Stevens  and  Wendell  Phillips?  [Cheers.] 
I  have  been  fighting  traitors  in  the  south.  They  have  been  whipped  and  crushed.  I'huy 
acknowledge  their  defeat  and  accept  the  terms  of  the  Constitution.  And  now,  as  1  go  round 
the  circle,  having  fought  traitors  at  the  south,  I  am  prepared  to  fight  them  at  the  north, 
[Cheeva,  ]  God  beinc  willing,  with  your  help.  [Cries,  "We  won't  give  it."]  They  will  be 
crushed  north  and  tTiis  glorious  Union  of  ours  will  be  preserved.  [Cheers.  ]  I  do  not  come 
here  as  tbe  Chief  Magistrate  of  twenty-Eve  States  out  of  thirty-sii.     [Cheers. 1 

I  come  here  to-night  with  the  flag  of  my  country  and  the  constellaiiou  of  tEirtj-'Sii  stars 
untarnished.  Are  you  for  dividing  this  country?  [Cries,  "No."]  Then  I  am  President, 
and  President  o'  the  whole  United  Stales.     [Cheers.]    I  will  tell  you  another  thing.     I 
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wnderBlsna  he  diacofdaot  notes  in  this  crowd  to-night.  He  who  is  opposed  to  the  restora- 
tion of  the  governmeDt  and  the  Union  of  the  Stalt»<  is  a  greater  traitor  than  Jeff.  Davis  or 
Wendell  Phillips,  [Loud  cheers.;)  I  amneainsthoih  of  fliem.  [Cries,  "Give  it  to  them."] 
Some  of  yon  talh  about  tTaitors  in  the  soatli,  who  have  not  coura)^  lo  go  awa;  from  tout 
homes  to  fight  them.  fLanght«r  and  cheers.]  The  coursfreotis  men.  Giaiit,  Sherman,  Far- 
ra^it,  and  the  long  list  of  the  diBtlnguighed  sons  of  the  Union,  were  in  llie  tield.  and  led  on 
'their  gallant  hosts  to  conquest  and  to  victory,  while  you  remaned  cowardly  at  borne. 
[Applause ;  bnltr.]  Now  when  these  bravo  men  have  returned  home,  many  of  whom  have 
left  an  arm  or  a  leg  or  their  blood  upon  many  a  battle-Geld,  they  found  yoti  at  home  specu- 
lating and  committing  frauds  upon  the  government.  [Laughter  and  cheers.  ]  You  pretend 
DOW  to  have  great  respect  and  sympathy  for  the  poor,  brave  fellow  who  bus  left  an  arm  on 
the  battle-field,  [Cries,  "Is  this  dignified?  "J  I  understand  you.  You  may  talk  about 
the  dignity  of  the  President.  [Cries,  "  How  was  it  about  his  making  a  speech  on  the  S'^d 
of  February?  "J  I  have  been  with  yon  on  the  battle-fields  of  this  country,  and  I  can  tell 
you  fnrtheroiore  to-uigbt,  who  have  to  pay  these  brave  men  who  shed  theit  blood.  You 
specalatod,  and  now  the  great  massi  of  the  people  have  got  to  work  it  out.     [Cbeei^.  I 

It  is  time  that  the  great  mass  of  the  American  people  shontd  understand  what  your  designs 
are.  [A  voice,  "What  did  General  Butler  eay?"]  What  did  General  Butler  say?  [Hinses.] 
What  did  Grant  say?  [cheers]  and  what  does  General  Grant  say  about  General  Butler? 
[Laughter  and  cheers.]  What  does  General  Shermansay!  [Avoieo,  "What  does  Sheri- 
dan say?  New  Orleans '.  New  Orleans  1"]  General  Sheridan  says  that  he  is  for  the  resto- 
ration of  the  goveroment  that  General  Sheridan  fought  for.  [Buflj.]  Bat,  fellow-citizens, 
let  this  all  pass.  J  care  not  for  my  dignity.  There  is  a  certain  portion  of  our  countrymen 
will  respect  a  citizen  wherever  he  is  entitled  to  respect,  [A  voice,  "That's  so."]  There  ia 
another  class,  that  have  no  respect  for  themselves,  and  conseqnently  they  cannot  respect  any 
one  else.  [Laughter  and  cheers.]  I  knoiv  a  man  and  a  gentleman  whenever  I  meet  him.  , 
I  have  onH'  to  took  in  his  face ;  and  if  I  was  to  see  yours  by  the  light  of  day  I  do  not  doubt 
but  that  I  shonid  see  cowardice  and  treachery  written  upon  it.  [Laughter  and  cheers.] 
Come  out  here  where  I  can  see  you.  [Cheers.  ]  If  you  ever  shoot  a  man  you  will  do  it  in 
the  dark,  and  piiit  the  trigger  when  no  one  is  by  to  see.  [Cheers.]  I  understand  traitors. 
I  have  been  lighting  them  at  the  southern  end  of  the  line,  and  we  are  now  lighting  them  in 
the  other  direction.  [Laughter  and  cheers.]  I  came  here  neither  to  criminate  nor  recrimi- 
nate, but  when  attacked,  my  plan  is  to  defend  myself.     [Cheers.] 

When  encroached  upon,  I  care  not  from  what  quarter  it  eoines,  it  will  meet  with  resistance. 
As  Chief  Magistcatc,  I  felt,  after  taking  the  oath  to  support  the  Constitntion,  and  when  I  saw 
encroachments  upon  your  conBtitutionai  rights,  I  dared  to  sound  the  tocsin  of  alarm  [Three 
cheers  for  Andrew  Johnson.]  Then,  if  this  be  right,  the  head  and  front  of  my  offending  is 
in  telling  when  the  Coostitntion  of  our  country  was  trampled  upon.  Lot  me  say  to  those 
who  thirst  for  more  blood,  who  are  still  willing  to  sacrifice  hamao  life,  if  you  want  a  victim, 
and  the  country  requires  it,  erect  your  altar  and  lay  me  upon  it  to  pour  the  last  libation  to 
human  freedom.  [Loud  applause.  ]  1  love  my  country.  Every  public  act  of  my  life  testi- 
fies that  it  is  so.  Where  is  the  man  Uiat  can  put  his  finger  upon  any  one  act  of  mine  that  goes 
to  prove  to  the  contrary  ?  And  what  is  my  offending?  [Voice,  '■  Because  you  are  not  a  rad- 
ical," and  ciiesof  "Veto!"]  Somebody  says  "Veto!"  Veto  of  what is  called  the  Freed- 

men's  Bureau  bilH  I  can  tell  you  what  it  is.  Before  the  rebellion  commenced,  there  were 
4,000,0(10  of  slaves  and  about  340,000  white  people  living  in  the  south.  These  latter  paid 
expenses,  bought  the  lands  and  cultivated  them,  and,  alter  the  crops  were  gathered,  pocketed 
the  profits.  'Tnat's  the  way  the  thing  stood  up  to  the  rebellioo.  The  rebellion  commenced, 
the  slaves  were  liberated,  and  then  caaie  up  the  Freodmen's  Bureau  bill.  This  provides  for 
the  appointment  of  agents  aad  sub-agents  in  all  States,  counties,  and  school  districts,  who 
have  power  to  make  contracts  for  the  freedmen  and  to  hire  them  out,  and  to  use  the  military 
power  to  carry  them  into  eiecutiou.  The  co$t  of  this  lo  the  people  was  J13.OUO,O00  at  the 
beginning,  'The  further  expense  would  be  greater,  and  you  are  to  be  taxed  for  it.  That  is 
why  I  vetoed  it.  I  might  refer  to  the  civil. rights  bill,  which  ja  even  more  atrociotiB.  1  tell 
yon,  my  countrymen,  that  though  the  powers  of  hell  and  Thad.  Stevens  and  his  gang  were 
by,  they  could  cot  turn  me  from  my  purpose.  There  is  no  power  that  could  turn  me  except 
you  and  the  God  who  spoke  me  into  existence. 

In  conclusion,  he  said  that  Cougi-ess  had  taken  much  pains  t«  poison  their  constituents 
against  him.  But  what  had  Congress  done  t  Have  they  done  anything  to  restore  the  Union 
ol  these  States  t  No :  on  the  contrary,  they  had  done  everything  to  prevent  it ;  and,  because 
he  stood  now  where  he  did  when  the  rebellion  commenced,  he  had^  been  denounced  as  a  traitor. 
Who  had  run  greater  risks  or  made  greater  sacrifices  than  himself?  But  Congress,  factioua 
and  domineering,  bad  taken  to  poisoning  the  minds  of  the  American  people.  It  was  with 
them'  a  qaestion  of  power.  Every  friend  of  theirs  who  hoMa  an  ofSce  as  assessor,  cullectoi'r 
orpostmaster,  [A  voice — "Turn  Benedict  out !"]  wanted  to  retain  his  place,  liotation  in 
office  used  to  be  thought  a  good  doctrine  by  IVasbington,  Jefferson,  and  Adams ;  and  Andrew 
Jackson,  God  bless  him,  thought  so.  [Applause.]  Thisgangof  office-holders— these  blood- 
suckers and  cormoranl*~bad  got  fat  on  the  country.  You  have  got  them  over  your  district. 
Hence  you  see  a  system  of  legislation  proposed  that  these  men  shall  not  be  turned  out :  and 
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tlie  ouly  channel  tbroug'h  which  the^  cao  he  reached,  is  called  »  tyrant.     He 

ne  had  tome  when  those  who  bad  emoyed  fat  offices  for  four  years  should  give 

lor  those  who  bad  foiiglit  for  the  couEtry.    Hence  it  was  seen  why  he  was  assailed  aud 


thought  the  time  had  come  when  those  who  had  emoyed  fat  offices  for  foar  years  should  give 
■way  for  those  who  had  foiiglit  for  the  country.  Hence  it  was  seen  why  he  was  assailed  aud 
raduced.    He  had  stcod  by  them  in  the  field,  and,  God  willing,  he  would  continue  to  stand 


hy  them.  He  had  tnmed  aside  from  the  thread  of  his  remarks  to  notice  the  insult  sought 
he  given  him.  When  an  insult  offered  he  would  resent  it  in  »  proper  manner.  But  he  wa» 
free  to  say  he  had  no  revenijeful  or  resentful  ieeliu^.  All  be  wanted  when  the  war  was  over 
and  peace  bad  come  was  for  patriotic  and  Christian  men  to  Tally  round  the  flag  of  the  country 
in  a  fraternal  bug,  and  resolved  that  all  shall  periKli  rather  than  that  the  Union  shall  not  he 
Testored.  While  referring  to  the  question  oF  suffnt^,  some  one  in  the  crowd  asked  hitn, 
"How  about  Louisana!      To  which  he  responded,  "Let  the  negroes  vote  in  Ohio  before 

Eon  talk  abont  their  voting  in  Louisiana."  [Laughler  and  cries  ot  "Good  !"]  "Take  tbe 
eaui  ontof  your  own  eye  before  you  B<;e  the  mote  in  your  brother's,"  [Renewed  laughter.] 
In  conclusion,  after  some  further  remarks,  he  invoked  God's  best  blessings  on  hia  heareis. 
rApplause.] 

[D.  C.  McEmen's  report  oflha  Cleveland  speech.] 

FELLriW-ClTWBNS  OF  THE  CiTV  OF  CLEVELAND :  In  being  presented  here  to-night,  not 
for  the  purpose  of  making  a  speech,  I  am  well  aware  of  the  great  curiosity  that  exists  on  the 
part  of  sirangers  in  lel'erence  to  seeing  individuals  whe  are  hero  amongst  them  who  have  a 
notoriety  and  distinction  in  the  coootry.  Most  of  tbe  persons  hero  to-night — [A  voice, 
"Louder  I"]  Well,  you  must  remember  there  are«  good  maoy  people  here  lo-nlght,  and  it 
reqalrcB  a  pretty  strong  voice  to  reach  the  almi>st  verge  of  this  audience  to-night,  and  espe- 
cially one  who,  from  speaking  for  the  last  two  or  three  days,  has  to  some  extent  marred  or 
destroyed  what  little  voice  he  had.  But  for  the  time  I  consume,  if  yon  will  bear  with  me,  I 
will  try  and  make  myself  heard,  notwithstanding  the  bonrseness  nnder  which  I  labor.  What 
I  was  going  to  say,  though,  is,  1  kndw  that  a  large  number  are  here  who  vouM  desire  to  see 
General  Grant,  aud  to  hear  what  he  might  say.  [A  voice,  "  That's  so."]  But  the  fact  is 
that  General  Grant  h  extremely  ill.  His  health  will  not  permit  of  his  appearing  before  this 
audience  here  to-night.  It  would  be  much  more  pleasure  to  mo  to  hear  him  here  before  you, 
and  Ut  hear  what  he  might  have  to  say,  than  to  give  a  speech  of  my  own,  or  to  give  tbe  rea- 
sons of  bis  absence  on  Uiis  occasion.  So  then  it  will  not  bo  expected  he  will  he  here.  He 
will  not  address  jou  to-nigbt.  You  cannot  see  him  to-night,  so  far  as  that  goes,  on  account 
of  bis  extreme  indtaposition. 

Fellow-citizens,  in  being  before  you  to-niglit  it  is  not  for  the  purpose  of  making'  a  speech, 
but  simply  to  make  your  acquaintance,  and  while  I  am  telling  yon  "  How  do  you  do,"  at 
the  very  same  time  to  tell  you  "  Good  bye."  We  are  here  to-day  on  our  tour  to  a  visit  for 
tbe  purpose  of  participating  in  or  witnessing  the  laj'itrg  of  tbe  chief  eornet-stone  to  a  monu- 
ment to  he  erected  to  one  of  our  distinguisoed  fellow-citiaens,  who  is  no  more.  It  is  not 
necessary  for  me  to  mention  the  nameof  Stephen  A.  Douglas  totbopeopleof  Ohio.  [Cheers.] 
It  is  a  name  familiar  to  all ;  and,  being  on  a  tour  to  participate  in  the  ceremonies,  passing 
through  tbis  city  and  section  of  countiy,  and  witnessing  the  demonstration  or  manifestations 
of  regard  and  respect  which  have  been  made,  I  am  free  to  say  to  you  that  so  far  as  lam  con- 
cerned— and  I  think  I  may  speak  for  all  those  who  accompany  me— that  we  feel  extremely 
flattered  and  gratifled  at  the  demonstrations  that  have  been  made  by  the  people  of  I  he  country 
tbrongh  which  we  have  passed.     Ajid  in  being  flattered  Iw.--'  -*  •'• ■'- — '"  -■----'--■ 


I  don  t  consider  that  entirely  personal,  but  as  an  evidence  of  what  is  pervading  the  public 
mind,  that  there  is  a  great  issufe  before  tbe  country  that  is  not  yet  settled,  and  these  demon- 
strations are  nothing'  mora  nor  less  than  an  indication  of  a  latent  sentiment  of  the  feeling  of 
the  great  mass  of  the  people  which  is  being  developed  in  reference  to  the  proper  settlement 
of  those  great  questions.     [Cheers.] 

And  in  coming  before  you  to-night,  I  come  before  you  an  American  citizen.  Not  simply 
as  the  Chief  Magistrate  receiving,  and  going  along  as  an  officer  with  the  insignia  aud  para- 
phernalia of  State,  hut  appear  before  you  as  a  fellow-citizon,  being  an  individual  of  one  of 
the  States  of  this  tlnion.  1  know  that  it  has  been  said  and  contended  for  on  the  part  of  some 
that  I  was  an  alien — [laughter,  and  cries  of  "  Shame  "J— that  I  did  not  reside  in  one  of  the 
States  of  tbe  Union,  and  therefore  I  could  not  be  Chief  Magistrate,  thongh  the  Constitution 
declared  that  I  was.  And  all  ihat'was  necessary  was  simply  to  introducesresolutiondeclar- 
ing  the  office  vacant  or  deposing  the  occupantorunder  pretext  to  preier  articles  of  impeach- 
ment, and  that  the  individual  wbo  occupied  tbe  Chief  Magistracy  was  lo  be  disposed  of  and 
driven  from  power.  [Cries  of  "Never."]  But,  fellow-citizens,  but  a  short  time  since  you 
had  B  ticket  before  you  for  the  Presidency  and  Vice-Presidency.  I  was  placed  upon  that 
ticket  with  a  distinguished  fellow-citizon  who  is  now  no  more.  Yes,  I  know  there  are  some 
that  will  complain.  Unfortunate  !  Yes,  unfortunate  lor  some  that  Ood  rules  on  high  and 
deals  In  right.  Yes,  unfortunate  that  tbe  ways  of  Providence  are  mysterious  and  inuompre- 
henmhle,  controlling  all  those  who  exclaim  "nnfortnnale."  [Voices,  "Bully  for  yon."]  I 
vras  going  to  say,  my  countrymen,  hut  a  short  time  since  I  was  selected  and  placed  upon  tha 
ticket ;  and  there  was  a  platform  proclaimed  and  adopted  by  those  who  placed  me  upon  it 

And  now,  notwithstanding  [?]  a  subsidized  gang  of  htrelings  (Cheers)  [and  traducers]  X 
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[havp  3iseliflrgad  all  my  official  dnties.]  And  I  say  here,  if  my  predecessor  liad  lived,  the 
viala  of  wrath  would  have  been  poured  out  upon  him.  [Cheers.  Cries  of  "Never;"  three 
cheers  for  the  Congress  uf  (he  Uuited  Stales?]  I  came  here  to-night  in  passing  along,  and 
being  called  upon  for  the  parpose  of  eichaugiug,  to  the  extent  that  Ibe  time  would  permit, 
of  opinions  and  views,  and  to  ascertain,  if  we  could,  who  was  in  the  wrong.  (LaiigliteE 
and  cries  of  "Oh,  oh.")  Tbat  was  my  object  in  appearing  before  you  to-night,  and  I  want  to 
say  this,  that  I  hare  lived  with  aud  been  among  the  American  people  and  have  rcpreseulad 
them  in  some  capacity  for  the  last  25  years ;  and  where  is  the  mau  living,  or  the  woinan,  iu 
the  coniinnnjty  where  I  have  lived  and  had  the  confidence  of  the  people,  that  can  place  his 
finger  upon  one  single  {1 }  deviating  from  any  pledge  I  ever  made— in  violation  of  the  laws 
of  my  country !  [Cheers.  A  voice,  "How  about  New  Orleanst"]  Where  ishe!  What 
language  docs  he  speak,  what  religion  does  he  profess  that  can  conie  forward  and  place  his 
finger  upon  one  pledge  1  have  violated  or  one  principle  I  {everj  [?]  [A  voice,  "New  Or- 
leans."] New  Orleaos.  [Hang  Jeif.  Davis;]  Juat  upon  that  subject— Hang  Jeff  Davis? 
[Voices,  "No,"and  "Down  wiili  him."]  ["Hang  WeudellPhiilips."]  Haog  Jeff.  Davis  J 
("No."]  ["Yes."]  Why  don't  you?  Why  dun't  jou  f  [A  voice,  "Give  us  the  oppr- 
tuuity,"]  Haven't  you  got  tiie  court!  Haven't  you  got  tlie  Attorney  General  I  [A  voice, 
"No,  he  is  removed."]  Who  is  your  Chief  Justice  and  has  refused  to  sit  upon  the  trial? 
[Cheers.]  I  am  not  the  Chief  Justice;  I  am  not  the  prosecuting  attorney.  [  Good,"  and 
cheers.  ]    I  am  not  the  jury. 

But  I  wit!  tell  you  what  1  did  do.  I  called  np  oui  Congress  that  is  trying  to  break  up  the 
government  [A  voice,  "You  lie,"  and  cheers.  "Not  so."  Hisses.  "Don't  get  mad,  Andy."] 
Well,  I  will  tell  yon  who  is  mad.  "  Wliom  the  gods  intend  to  destroy,  the^  first  make  mad." 
Yes,  did  your  Congress  order  any  of  them  to  be  tvied  I  [Three  cheers  for  Gen.  Grant  and 
Congress.]  Then,  fellow- citizens,  we  might  as  well  allay  our  feelings  and  let  passion  sub- 
side and  reason  resume  her  empire  and  prevail.  [Cheers.]  In  presenting  myself  iu  the  few 
remarks  that  I  intended  to  make,- my  intention  was  to  address  myself  Ijj  your  common  sense, 
lo  your  judgmoiit,  to  the  betler  feeling,  not  the  passion  and  the  niaiignancy  of  your  hearts. 
(Cheers.)  This  wio  my  object  In  prei^enting  myself  on  this  occasion,  and  to  merely  tell  you 
"  How  do  you  do,"  and  at  the  same  time  tw  hid  you  "  Good  bye."  Iu  this  crowd  here  to- 
night the  remark  has  been  made,  "Traitor,"  "Traitor!"  My  countrymen  will  you  hear 
me?  [Voices,  "Yes."]  And  will  you  bear  nie  for  my  cause  and  for  the  Constitution  of  my 
country  1  [Cries  of  "  Yes."  I  want  to  know  when  or  where  or  under  what  circumstances 
Andrew  Johnson — not  as  Chief  Executive  but  ac:ting  in  any  other  capacity— ever  deserted 
any  principle  or  violated  the  Constitution  of  his  country.  [Cries  of  "Never,"  and  "You 
abandoned  your  party."] 

Let  me  ask  this  large  and  tntelllgent  audience  here  to-nigirt  if  your  Secretary  of  State, 
who  served  four  years  under  Mr.  Lincoln,  and  who  was  placed  upon  the  butcher's  block,  aa 
it  were,  and  chopped  in  pieces,  backed,  and  scarred  all  over  by  the  assassin's  knife,  when 
he  turned  trMtovf  ["Cries  of  never."]  CuJ  if  I  were  disposed  tfl  play  the  orator  and 
deal  in  dedamatiou  here  to-night,  I  would  imitate  one  of  the  ancient  tragedies  that  we  have 
such  a  graphic  account  of— yes,  I  would  take  William  H.  Seward,  and  I  would  bring  him 
before  you,  and  would  point  you  to  the  hacks  and  scars  upon  bis  person.  [A  voice,  "Qod 
bless  bim."]  Yes,  I  wonld  exhibit  his  bloody  garments,  caused  by  blood  from  wounds  in- 
flicted by  the  assassin's  hnile.  [Three  cheers  for  Seward.  ]  Yes,  I  would  unfold  his  bloody 
garments  before  you  to-night,  and  asU  nho  had  committed  treason.  (A  voice,  Tiiad.  Stevens.^ 
Yes,  I  would  ask  you  why  Jeff.  Davis  was  nothanged  ?  [And  I  would  give  the  reason  and 
hang  Thad.  Stevens  and  Wendell  Phillips.] 

I  tell  you,  my  countrymen,  1  have  been  fighting  the  south.  They  have  been  whipped, 
they  have  been  cnished;  and  they  are  very  willine  to  acknowledge  their  error  and  accept  the 
t;rmsof  the  Constitution;  and  now,  as  I  go  around  ihe  circle,  having  fought  traitors  at  the 
south,  I  am  prepared  lo  fight  traitors  at  the  North.  [Cheers.]  God  being  willing  with  yout 
help  [Cries  "We  will  do  it,"  and  "We  won't  do  it,"]lhey  will  be  crushed  North  and  South, 
and  this  glorious  Union  of  oura  will  be  preserved,  and  in  coming  here  to-night  [it]  was  not 
coming  as  the  Chief  Magistiato  of  twenty-five  Stales.  No.  I  came  here  to-night  aa  the 
Executive  of  thirty-six  States.  [Cheers.]  I  comehere  to-night  with  the  flag  of  my  country  in  my 
band,a  constellation  of  thirty-six,  no  I  twenty-five  stars.  [Cheers.  ]  I  comeliere  to-night  with  the 
constellation  of  my  country  intact — [noise  and  confusion] — determined  to  defend  the  Constitu- 
tion of  my  country  let  the  consequences  be  what  they  may.  I  come  here  to-night  with  the 
Union,  the  entire  circle  of  the  Stales  [not  a  segment  of  a  circle.]  [A  voice,  "How  many 
Slates  made  you  President!]  How  many  Stales  made  me  President?  Wa'n't  you  against 
secession?  ["Ysa."]  Were  yoa  for  dissolving  the  Union!  ["No."}  Were  you  for  dividing 
this  government?  ["No."]  Then  I  am  President,  and  I  am  President  of  the  whole  United 
States.  [Cheers.]  And  I  will  tell  you  another  thing.  I  will  tell  yoa  another  thing.  I  un- 
derstand the  discordant  notes  in  this  crowd  here  to-night.  And  I  will  tell  you  furthermore ; 
he  that  is  opposed  to  the  restoration  of  the  government  and  the  reunion  of  tbe  States  is  as 
great  a  traitor  as  Jeff.  Davis  or  Wendell  Phillips.  [Loud  cheers.]  I  am  against  both  of 
them.    [A  voice  "Give  it  to  tbem."]    I  am  gainst  both  of  them. 

I  fottgbt  tbe  traitors  of  the  south,  and  I  wilfnow  fight  them  in  the  north.  And  I  will  tall 
yon  another  thing,  I  have  been  with  them  down  there,  and  when  [!]  men  were  sleeping  on 


tby  Google 


330  IMPEACHMENT    OF   THE   PRESIDENT. 

(heir  srms;  [I  knew  who  whs  with  tliem  aud  ahoot  them.]  When  some  of  yon  talk  about 
traitor  in  Ibe  south  yon  hadn't  touTage  lo  get  ont  of  Jour  [closets]  hnt  persuaded  [somebody 
else]  to  go.  [Laugbler  and  applause.]  The  courageous  men — while  Grant,  Sherman,  Far- 
Ts^ut— the  long  list  of  the  distinguished  sons  of  (he  United  States— were  Id  the  field  of  bat- 
tle, leading  on  their  gatlanl  hosts  to  conquest  and  victory,  you  were  cowftrdly  at  home. 
[Cheers,]  [Cries  of  "BhUj,"]  And'Dow  when  these  brave  men  have  returned  homo, 
many  of  them  lettvin);  an  arm  or  a  leg  or  his  blood  in  or  upon  some  battle-fleld,  yon  were  at 
home  speculating  and  committing  frauds  upon  your  government.  [Langliter  and  cheers.] 
Tou  pretend  now  as  great  respect  and  sympathy  for  the  poor  brave  fellow  that  left  his  arm 
on  the  battle-field  [voices  and  confusion]  I  uiidarslaod  you.  And  yoii  may  talk  about  the 
dignity  of  the  President  [if  he  does  not  make  a  speech  on  the  2^d  of  July  or  the  2dd  of 
Febrnar J.  ] 

I  have  been  with  you  (A  voice  "That  was  whisky.")  I  have  been  with  you  in  thfi  battle 
of  Ihis  country.  And  I  can  leli  you  fnrthermore  who  has  to  pay  for  it.  These  brave  men 
shed  their  blood ;  you  speculated  and  got  the  money,  and  now  the  great  mass  of  people  must 
work  it  out  (cheers)  [and  all  this  hanging.]  I  care  not  for  your  prejudice  i  it  is  time  for  the 
great  mass  of  the  American  people  to  understand  what  yoor  designs  are.  [A  voice,  "That's 
BO,"]  and  in  addition  t«  this,  the  south,  in  proposing  to  come  to  terms,  even  proposed  to 
come  forward  and  pay  their  part.  (A  voice,  "Lot  them  come.")  I  say  then  let  them  come. 
(A  voice,  "That's  right,")  and  these  brave  men  that  conquered  them,  and  after  having  pros- 
trated them,  [T]  (while)  these  gentlemen  with  the  heel  of^power  upon  their  necks,  what  do 
they  Bay!  They  do  not  aay  anything  about  it. — [A  voice — "  What  did  General  Bntleisayi"] 
General  liuller !  [Hisses.]  What  does  General  Grant  sayt  [Cheers.]  And  what  does 
General  Grant  any  about  General  Butler?  [I>aughter  and  applause.]  What  does  General 
Sherman  say?  (A  voice,  "What  did  General  Sheridan  say?  )  General  Sheridan  says  he  is 
for  a  restoration  of  the  government.     General  Sheridan  fought  for  ic     [Cries  of  "  Bully."] 

Bat,  fellow-citizeus,  let  Ibis  all  pass.  I  care  not  for  my  dignity.  There  is  a  certain  por- 
tion of  onr  countrymen  that  will  respect  their  fellow-citizcn  whenever  he  is  entitled  to  re- 
spect, [a  voice,  "  that's  so,"  and  cheers.]  T'here  is  another  portion  of  them  (bat  have  no 
respect  for  themselves,  and  conseqnentlythey  cannot  respect  anybody  else,  [cries  of  "bully" 
and  cheers,  and  other  exclamations  in  (he  audience. 1  I  know  a  gentleman  and  a  man 
whenever  I  can  see  bim.  And  furthermore,  1  know  [when  I  look  a  man  in  tlio  face  and  tan 
Bee  him]— [the  President  was  here  understood  to  express  a  wish  that  he  conld  see  some  one 
in  the  crowd]  I  will  bet  now  if  there  can  be  a  light  that  cowardice  and  treachery  can  be 
seen  it.  [Laughter  and  cheers.]  Come  ont  here  where  we  eiin  see  yon.  (Cheers.)  And 
if  ever  you  shoot  a  man  yon  will  shoot  in  the  d*rk,  and  pull  your  trigjier  when  no  one  is  by. 
[Cheers.]  I  understand  traitors.  I  have  been  fighting  them  for  five  years.  Wo  (fonght) 
it  out  on  the  sontliem  end  of  the  line,  and  now  we  are  going  to  go  the  other  direction.  And 
this  man,  such  a  one  as  insulted  me  to-night,  when  you  [I]  you  will  see  that  he  has  ccasod 
to  be  a  man.  But  In  ceasing  to  be  a  man  he  shrank  into  tbe  dimonxions  of  a  reptile.  [Cheers  ] 
And  having  so  shrank,  aa  an  honest  man  I  will  tread  upon  him.  I  came  here  to-night 
neither  to  criminate  nor  to  recriminate;  but  when  provoked,  my  nature  is  not  to  (advance,) 
but  it  is  to  defend.  [Cheers,  j  And  when  encroached  upon,  I  care  not  from  what  quarter 
ircomes,  ids  entitled  (o  resistance — [aa  resistance  to  oppression.] 

As  your  Chief  Magistrate  [have  I  felt  for  taking  the  oath  to  support  tbe  Constitution  of  my 
country,  after  1  saw  the  encroachments  of  the  enemy  upon  your  constitutional  rishta.]  I 
saw  the  citadel  of  liberty  encroached  upon,  and  as  an  honest  man,  and  being  placed  there  as 

Jour  sentinel,  I  have  dared  (o  sound  tbe  tocsin  of  alarm.  (A  voice — "God  bless  Andrew 
ohnson.")  Should  I  have  ears  and  not  hear?  Should  I  have  a  tongue  and  not  speak? 
(Voices — "No,  no.")  Then  if  this  bo  right,  the  head  and  front  of  my  offending  is  in  [say- 
ing] when  the  Constitution  of  my  country  was  trampled  upon.  [A  voice — "  Bully."]  And 
let  me  say  to-nigbt,  Ibougb  my  [head]  has  been  threatened,  though  it  has  been  said  that  my 
tlood  is  to  be  Bhed--[A  voice—"  I  can't  see  it"]— let  me  say  lo  those  that  thirst  for  my 
blood— <A  voice — "Thei-e  is  better  blood  than  yours  shed")— let  me  say  to  (hose  who  are 
etill  willing  to  sacrifice  hnman  life,  let  me  say  lo  those,  if  yon  want  a  vicUm.  and  my  coun- 
try requires  it,  erect  your  altar  (A  voice- "Bully  foryou.")  [The  confusion  prevented  the 
lenorter  from  heflrine  the  remainder  of  the  sentence  save  the  words  "  and  the  individual  who 
addresses  you  to-night."]  Erectyour  altar  if  yon  still  thirst  for  blood.  (Cries  of  "Kevor.") 
And  if  you  want  it,  (ake  out  the  individual  who  addresses  you.  lay  bim  upon  your  altar,  and 
the  blood  that  now  warms  and  animates  bis  existence  shall  be  poured  out  as  tbe  last  libation 
to  human  freedom.  (Loud  applause.)  I  love  my  country  [over  popularity]  and  all  my 
life  testifies  that  it  is  so.  (A  voice— "That  is  so.")  Where  is  the  man  that  [nsed  to  he] 
toiling  for  a  home  and  abiding  place  for  his  children  that  can  look  Andrew  Johnson  in  the 
face  and  say  that  be  was  not  his  friend!  Where  is  the  man  that  has  participated  in  any  and 
all  oar  wars,  since  our  war  with  Meiico  down  t«  the  present  time,  l]iat  can  put  his  tinger 
upon  any  one  act  that  goes  to  prove  [hut  what  he  stood  at  all  times  for  the  country  ?  ]  (A 
voice — "That  is  so.")  Then  what  is  my  offending?  [A  voice — "Because  you  are  not  a 
radical."]    (Cries  of  "Veto.") 

Somebody  says  "veto."  (A  voice,  "Bully  for  the  veto;"  cheers.)  Veto  of  what? 
What  is  called  the  Freedmen's  Bureau  bill.    And  lean  tell  you  what  it  is.    (A  voice,  "Tell 
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ns.")    Before  the  Tebeltioii  cominQDced  tbere  were  four  mitlinn  of  persons,  that  were  called 
colored  pcrKQQB,  tbnt  Tvere  held  as  slaves  b;^  about  340.000  people  living  in  the  south. 

Tbese  340,000  slaTobolders  paid  the  eipenses,  [worked  the  ni^ftroes,]  as  tbcy — '- 

called,  and  at  the  ejtpirattoD  of  the  year,  [when]  tbe'iice.  tobacuo.  and  cot 
after  paying  all  the  expenaeB,  the  slavebolders  pnt  tbe  money  in  tlieii  pockets.  In  many 
instances  there  were  no  prolita,  [thus  be  that  bought  the  land  and  tbe  staves  came  out  (?)] 
Welt,  tbat  is  the  way  the  thing  stood  before  the  rebellioa.  The  rebellion  commenced,  the 
slaves  were  tamed  loose,  and  then  we  come  up  to  the  Freedmen'H  Bureau  bill.  What  did 
the  Freedmeii's  Bureau  propose!     It  is  to  appoint  a^iits  and  Bub-ageiits  in  all  the  States, 


is: 


s,  school  districts,  and  parishes,  with  power  to  make  contracts  far  all  the  slaves, with 
power  (0  control,  power  to  bire  them  out,  ana  to  dispose  of  them :  and,  in  addition  to  that, 
the  wliole  militarj  power  of  the  KOTernment  to  aid  tbe  execution  of  the  Freedmen's  Bureau 
bill.  tA  voice,  ■'Bully.")  I  never  fear  clamor.  (A  voice,  "  Good  for  you,")  I  never 
[have]  been  afraid  of  the  people,  for  it  is  in  them  I  relied,  and  upon  tbera  1  always  relied. 
Then  when  I  [fot  the  truth,  the  argument,  aild  the  fact  and  reason  on  my  side,  neither 
clamor,  nor  frowns,  nor  menaces  can  drive  me  from  ray  purpose.  [Cries  of  "bully,"  and 
cheers  ] 

And  now  to  the  Freedmen's  Bureau  bill.  What  was  it  I  Four  millions  of  slaves  were 
emancipated,  siven  an  equal  chance,  a  fair  start  to  make  tbeir  own  support ;  to  work,  pro- 
duce, and,  bavmg  worked  and  produced,  to  appropriate  the  product  of  their  owik  labor  to 
tbeir  own  sustenance  and  support.  But  the  Freedmen's  Bureau  comes  Along  and  says  that 
we  must  lake  charge  of  four  millions  of  slaves.  (Cries  of  "  No,"  never.)  The  Freedmen's 
BuTcail  comes  along  and  proposes  to  appropriate  a  fraction  less  than  {12,000,OIX)  to  sustain, 
this  Freedmen's  Bureau.    I  want  to  give  some  facts ;  I  want  to  put  tbe  nail  in,  and,  having 

{ut  it  ill,  to  ciincb  it  on  the  other  side.  .[Cheers.}  .Then  we  come  along  and  propose  at  tbe 
eginuiuff,  as  an  initiative,  to  appropriate  |il2,OUU,000  to  defray  the  expense  of  emancipating 
four  million  of  slaves.  In  tbe  fii^t  instance  it  has  cost  you  throe  thousaud  million  of  dolliu's. 
Three  million  of  dollars  you  have  expended ;  and,  after  having  given  a  full  and  (air  oppor- 
tunity to  enjoy  the  products  of  bis  own  labor,  then  these  gentlemen  that  are  such  creat  phi- 
lanthropists, that  are  such  great  friends  to  humanity—  the  great  masses  of  tbe  peopte  who  toil 
and  labor  six  days  iu  Ihe  week,  and  some  of  litem  not  even  restine  on  tbe  eevenCh,  must 
be  taxed  to  pay  ?I9,000,000  to  sustain  tbat  Freedmen's  Bureau.  [Tbe  system  so  kept  on 
the  couul:7  would  run  up  to  fifty  millions  of  dollars.  ]  In  the  daya  of  John  Quincy  Adams 
Sia,  000,000  was  looked  upon  as  an  enormous  expen8e~[to  tbe  existence  of  the  govemment]— 
but  here  are #13,000,000  for  tbe  Freedmen's  Bureau.  Your  atteotioa,  my  countrymen;  I 
have  not  got  to  tbe  point  yet.   (Cheers.) 

Yonr  attention.  I  would  rather  sneak  to  five  hundred  men  who  would  give  me  attention 
than  to  ten  thousand  who  are  not  willing  lo  hear  me.  How  does  tbe  matter  stand?  Tbe  whole 
proposition  stands  to  transfer  4,000,000  of  slaves  from  the  original  owners — as  I  have  iust 
told  you — iu  tbe  south  to  tbeir  new  lask-mastera ;  [yes,]  a  worse  system  of  slavery  uian 
ever  existed  before  [was  l«  transfer  four  million  of  staves  to  a  new  set  6(  task-masters,  who 
vere  to  work  Ihem,  to  control  tliem,  to  make  their  contracls.  and  in  the  end,  if  there  were 

any  profits  made,  they  would  put  (hem  into  their  own  pockets,  instead  of [the  remainder 

of  tbe  sentence  was  broken  by  cheers  and  voices,  "True,"  "True."]  But,  on  the  other 
land,  if  tbe  system  turned  out  to  be  unprofitable,  and  was  losing  business,  jou,  the  people, 
had  to  foot  up  the  biU  and  the  government  pay  tbe  expense.  That  is  the  Freedmen's 
Bureau  bill. 

Bow  when  they  talk  about  power  and  usurpation,  I  atond  t«-uight, where  I  have  always 
stood.  [See  this  measure  before  you.]  Before  this  Congress  came  up  or  this  rebWlion  com- 
menced ;  and  because  I  apposed  it,  exercising  one  of  the  moat  conservative  powers  in  the 
constitutions  of  the  couniry.  What  could  I  do  by  the  veto  power  T  [A  voice,  "Send  it 
over  yonr  bead."]  Can  you  [present  anything?]  Ko.  But  all  tbat  the  Executive  can  do, 
who  was  the  reptcsonlative  ot^tUe  people,  tbe  people's  Iribuue,  ia  to  say  when  a  measure  is 
nnconstitutioQal,  is  to  say  when  it  is  extravagant  and  improvident  and  [T]  let  the  people 
consider  of  it.  (Cheers.)  Was  there  any  tyranny  in  stopping  the  measure  until  you  can  get 
the  people  to  consider  it?  [A  voice,  "No."]  Then  as  your  tribune,  as  your  representa- 
tive, I  said  when  this  bill  was  [passed] — and  a  bill,  Uw,  if  I  had  been  dispoaed  and  with 
plenty  of  power,  I  could  have  taken  it  into  my  bands,  with  thousands  of  satraps  and  from 
12  to  50  millions  of  expenditure,  I  could  have  declared  myself  dictator.  Isdd  no'!  that  the 
power  is  where  the  Constitution  placed  it^in  tbe  hands  of  tbe  people.  (Cb  )  S  ro  h 
for  the  Freedmen's  Bureau  bilL 

And  if  I  was  disposed  to  [come]  along,  in  connection  with  this  [and]  call  y  It    t   u 

to  the  civil-righte  bill,  it  is  only  more  enormous  than  the  other.     [Confused       ce  gled 

with  cheers.J    And  let  me  say  to  you,  all  the  threats  and  menaces  emanati  g  f   m     h 
called  tbe  extreme  men,  your  Stevenses,  your  Sumners,  and  your  Pliillipses       d  t    m     il 
that  ciflsa,  I  care  not ;  as  they  have  once  talked  about  forming  a  league  w  h  h  II      da 
covenant  with  the  devil.     [Langhter  and  cries  of  "bully,"]    I  telt  you  mj  trym  a 

here  to-nicht,  that  though  the  powers  of  hell  and  'Thad.  Stevens  and  his  ga  g  [  by  ] 

they  could  cot  turn  me  from  my  purpose.  There  is  no  power  to  control  me  save  you  and 
the  God  who  spoke  me  into  eiistence.     ["Three  cheers."] 
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In  bidding  you  farewell  [1  would  be  willing]  (liat  this  Congress  which  has  been  ineessioa 
and  which  has  taken  so  much  pains  to  poison  tho  minds  of  their  constituents  against  me — 
what  hai*  this  Congress  done?  f  A  voice,  "Nothing."]  Has  it  done  auylhiug  to  restore  the 
Union  of  Ihe.'ie  States  ?  [A  voice,  "No."]  Bat,  on  the  contrary,  thoy  have  done  everything 
in  their  power  topreventit.  [A  voice,  "Thatisso."]  But  because  I  stand  now  where  I 
did  when  this  rebellion  commenced,  I  have  been  denounced  as  a,  traitor  and  recreant  to  the 
came  of  my  country.  [Cries  of  "Never."]  My  countrymen  here  to-night,  who  has  suffered 
more  than  I  7  [Cries  of  "No  one."]  Who  has  ran  greater  risks — who  bos  done  more  tbon 
I  that  address  you  here  to-night  7  [Cries  of  "No  one,"  and  "God  bless  you,  old  man."] 
But  this  factious,  domineering,  tyrannical  paj'ty  in  Congiess  baa  undertaken  to  poison  the 
minds  of  the  American  people,  [Voiues,  "That's  so,"  and  cheers.]  It  is  just  a  queaUon 
of  power;  and  the  attempt  bos  been  (?)  every  man  that  held  a  place  in  their  districts.  The 
"  -    'nt  cannot  control  it;  ob,  no— [my]  Congressmen  control  it.     [Laughter.]    Yes,  yonr 

-Band  collectors  and  postmasters [A  voice,  "Hit 'em  ^ain."]    Wh^,  they  vised 

[o  DHve  an  axiom  in  old  timCE,  that  ratation  in  ofBce  was  a  goofl  thing.  Washington  used 
to  tbink  GO,  Jefferson  thouglit  so,  Monroe  thought  so,  Jackson  (God  bless  him '.)  thought  so. 

(Cheers;  a  voice,  "  Here's  a  second  Jackson."]     But  now,  when  we  talk  about (The 

Bonlenco  was  interropted  by  confusion  in  the  assembly.)  Your  atlontion.  I  would  rather 
have  your  atteulioa  [than  to  listen  to  yon.  ] 

Now  how  does  the  matter  stand!  Why,  this  gang,  this  gang  of  cormorants  and  blood- 
BUCkers,  that  have  iived  at  home  and  fattened  upon  the  country  the  last  four  or  five  years, 
nevei'  going  into  the  field — oh,  they  are  gfeat  patriots  and  everybody  [wants  to  turn  them 
Ottt{?>  Look  at  them  (?).]  Every  body  are  triulora  that  are  against  us.  Hence  you  he  ai- a  sys- 
tem of  legislation  proposed  to  do  what  t  Why  that  these  men  sbaii  not  be  tamed  out.  [  "  We 
hare  got  our  particular  friends  in  power  in  the  districts  (!),"]  and  the  President,  the  tribune 
of  tlie  people,  the  only  channel  through  which  yon  can  reach  and  vacate  these  places  and 
bnng  honest  men  in,  is  denounced  as  a  tyrant  because  ho  stands  [in  vindicationof  the  people.] 
[Cheers.]  All  it  wants  is  for  the  country  to  [understand.]  I  think  the  time  hascomewhen 
those  who  have  staid  at  home  and  enjoyed  ail  the  fat  offices  four  or  five  years,  got  rich — 
I  think  it  is  nothing-  more  than  rij^ht  that  a  few  of  those  who  have  fought  the  battles  of  the 
country  [as  well  as]  others  who  have  staid  at  home  fshonld  join  in]  the  benefits  of  the  vie-- 
tory.  (How  is  it  with  Tennessee  t  Why,  it  is  that  [I  mean  to  say  that  I  stood  up  with 
these  oien  at  home]  and  in  the  field,  and  God  being  willing,  I  intend  to  stand  by  them  agiJa. 
LCriesof  "Good,"   "Bully,"  and  cheers.] 

'ilien,  my  countrymen— I  have  been  drawn  into  this.  I  intended  simply  to  mako  my 
acknowledgments  for  the  cordial  welcome  that  you  have  given  tiie.  But  even  in  gcifg 
along,  passing  the  civilities  of  life,  if  I  am  insulted  while  the  civilities  are  going  on  I  will 
resent  it  in  a  proper  manner.  [Cries  of  "  Good,"  and  cheers.  ]  Then  iii  parting  with  you 
here  Co- night,  if  I  know  the  feelings  of  my  own  heart,  there  is  no  anger.  I  have  no  revenge- 
ful feelings  to  gratify.  [A  voice,  "Every body  loves  you,"]  All  that  1  want  is — now  that 
peace  has  come,  now  when  the  war  is  over— is  for  all  patiiotic  and  Christian  men  to  rally  round 
the  standard  of  their  country,  and  unite  in  one  [eternal,  patriotic  oath,]  and  swear  by  the 
altar  and  their  God  that  all  shall  sink  together  but  what  this  Union  shall  be  restored.  [Cheers.] 
Then  in  parting  with  you  hero  to-night,  I  hand  over  to  you  this  flag,  not  with  S5  but  with 
36  stars ;  I  hand  over  to  you  the  Constitution  of  my  country  unimpaired,  though  breaches 
have  been  made  upon  it,  with  the  confident  liope  that  you  will  repair  the  breaches  and  pre- 
serve the  Constitution  intact.  I  hand  it  over  to  you,  in  whom  I  have  always  trusted,  and 
upon  whom  I  have  always  relied,  and  so  far  I  have  never  deserted.  And  I  feel  confident, 
though  spnkiug  here  to-night  for  heart  that  responds  to  heart— men  timt  agree  in  principle, 
men  that  agree  in  some  great  doctrine,  [that  compare  ideas  or  notions,  when  they  come  to 
the  hour  of  acting  in  harmony  and  concert.]  Then  in  parting  with  you  to-night  I  hand  over 
the  flag,  the  Constitution,  aud  the  Union  into  hands  tiiat  1  know  will  preserve  it,  and  at 
the  proper  time  will  render  the  proper{?). 

Theu  farewell;  and  the  little  ill-leeljng  that  boa  been  [stricken  out;]  if  some  man  who  has 
been  morose  and  felt  malignant  under  the  influence  of  some  party  leader  and  that  don't  feel 
that  he  IB  free,  let  me  say  just  in  conclusion,  and  in  this  connection  1  tell  you  there  are  a 
good  many  while  men  in  this  country  need  emancipating.  Aud  let  the  work  of  emancipa- 
tion go  on.  Strike  the  shackles  from  the  white  man's  limbs  and  let  him  stand  erect.  You 
free  your  folks  at  home  before  yoa  go  to  the  negroes.  You  let  the  negroes  vote  in  Ohio 
before  yon  talk  about  negroes  voting  in  Louisiana,  [A  voice,  "  Never."]  Take  the  beam 
out  of  your  own  eye  before  you  see  the  mote  that  is  in  your  neighbor'a.  You  are  very  much 
disturbed  about  New  Orleans,  but  you  wont  let  anem-o  [go]  to  the  ballot-box  to  vote  in  Ohio. 
[Then,  my  countrymen,  this  is  my  claim.]  We  understand  these  questions. 

Then  In  parting  with  jou— [The  speech  is  not  concluded  in  my  notes- D.  C.  McEwon.] 
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[Cleveland  HeiaM  report,] 

Prest.  JoLnson  then  stepped  forward  and  spoke  as  follows : 
PHEST.  JOHNSON'S  SPEECH. 

Fellow-CITIZEKSOFClf.vf.Land:  Itisnot  for  the  purpose  ofmaMnff  a  speecli  that  I  came 
Iiere  to-uiglit,  I  am  aware  of  the  great  curiositj  that  eiista  oa  the  part  of  atittugers  in  refereno* 
to  swilng  individaals  who  are  here  amooggt  ns.  (Londer.)  You  must  remember  there  are 
a  (jood  many  people  here  to-night,  and  it  requires  a  great  voice  to  reach  the  utmost  verge  of 
Ihis  vast  audience,  I  have  used  my  voice  so  constantly  for  some  days  past  that  I  do  not 
know  as  I  shall  be  able  to  make  you  all  hoar,  fanl  I  will  do  my  best  to  make  myself  beard. 

What  I  am  goiny  to  say  is :  There  is  a  large  number  here  who  would  like  to  see  General 
Grant,  and  hear  him  speak,  and  hear  what  Tie  would  have  to  say ;  but  Ihe  fact  is  General 
Grant  is  not  here.  He  is  extremely  111.  His  health  will  not  pormit  of  bis  appealing  before 
this  audience  to-ni^hL  It  would  be  a  greater  pleasure  to  me  to  see  bim  here  and  have  htm 
speak  than  to  make  aspeechof  my  own.  So  then  it  will  not  be  expRct^d  that  he  will  be  here 
to-nisht,  and  you  cannot  eeo  him  on  account  of  his  extreme  indisposition. 

Fellow-citizens,  in  being  before  you  to-night  it  is  not  for  the  purpose  of  making  a 
speech,  but  simifly  to  make  your  acquaintance,  and  while  I  hm  telling  yon  how  to  do,  and 
at  the  same  time  tell  you  good-bye.  We  are  hero  lo-night  on  our  tour  towards  a  sister  State 
for  the  purpose  of  participating  in  and  witnessing  the  laying  of  the  chief  corner  st^oe  over 
a  monument  to  one  of  onr  fellow-citizens  who  is  no  more.  It  ia  not  necessary  for  me  to  men- 
tion the  name  of  Stephen  A.  Douglas  to  the  citizens  of  Ohio,  It  is  a  name  familiar  to  you 
all,  and  being  on  a  tour  to  participate  in  the  ceremonies,  and  passing;  through  yonr  State  and 
section  of  country  and  witnessing  the  demonstration  and. manifestation  of  regard  and  respect 
which  has  been  paid  me,  I  nm  fi'eo  Co  say  to  you  that  so  far  as  1  am  concerned,  and  I  think 
1  am  I  speaking  for  all  the  company,  when  I  say  we  feel  extremely  gratified  and  flattered  at 
the  demonstration  made  by  the  country  through  which  we  bavo  passed,  and  in  being  flattered, 
I  want  to  state  at  the  same  time  that  I  don't  consider  that  entirely  personal,  but  as  evidence 
of  what  is  pervading  the  public  mind,  that  there  is  a  greater  issue  before  (he  country,  and 
that  this  demonstration  of  feeling  is  more  than  anything  else  an  indication  of  a  deep  interest 
among  the  groat  mass  of  the  people  in  regard  to  all  tiiese  great  questions  that  agitate  the 
public  mind.  In  looming  betore  you  to-night,  I  come  before  you  as  an  American  citizen, 
and  not  simply  as  your  Chief  Mt^strate.  I  claim  to  be  a  citizen  of  tbe  southern  States,  and 
an  inhabitant  of  one  of  the  States  of  this  Union.  I  know  that  it  has  been  said,  and  contended 
for  on  the  part  of  some,  that  I  was  an  alien,  for  I  did  not  reside  in  any  one  of  (he  States  of 
the  Union,  and  therefore  I  could  not  be  Chief  Magistrate,  though  the  States  declared  I  was. 

But  all  that  was  necessary  was  simply  tjj  introduce  a  resolution  declaring  the  otKce  vacant 
or  depose  tbo  occupant,  or  under  some  pretext  to  prefer  articles  of  impeachment,  and  the 
individual  who  occupies  the  Chief  Magistracy  would  be  deposed  and  deprived  of  power. 

But,  fellow-citizens,  a  short  timo  since  you  had  a  ticket  before  yon  for  the  Presidency  and 
Vice  Presidency  ;  I  was  placed  upon  that  ticket,  in  conjunction  with  a  distinguished  ftllow- 
citiaen  who  is  now  no  more.  (Voice,  "A  great  misfortune  too,")  I  know  there  are  some 
who  will  cxclwm,  "Unfortunate."  I  admit  the  ways  of  Providence  are  mysterious  and. 
unfortunate  but  uncontrollable  by  those  who  would  exclaim  unfortunate,  I  was  going  to  say, 
my  coiuitrymen,  but  a  short  time  since  I  was  selected  and  placed  upon  a  ticket.  Tliece  was 
a  platform  prepared  and  adopted  by  those  who  placed  me  upon  it,  and  now,  not  withstanding 
all  hinds  of  misrepresentation ;  notwithstanding  since  after  the  sluice  of  misrepresentation  has 
been  poured  out;  notwilbetanding  a  subsidized  gang  of  hirelings  have  traduced  me  and 
maligned  me  ever  since  I  have  entered  upon  tJie  discharge  of  my  ofHcial  duties,  yet  I  will  say 
had  my  prodeceflEor  have  lived,  the  vials  of  wrath  would  have  bten  poured  out  on  him. 
(Cries  of  "Never,  never,  never.")  I  come  here  to-uight  in  passing  along,  and  being  called 
upon,  for  the  purpose  of  exchanging  opinions  and  views  as  time  would  permit,  and  to  ascet- 
tain  if  we  could  who  was  in  the  wrong. 

I  appear  before  you  to-night  and  I  want  to  say  this;  tliatl  have  lived  and  been  among  all 
Aroencan  peopls,  and  have  represented  them  in  some  capacity  for  the  last  twenty-five  years. 
And  where  is  the  man  living,  or  the  woman  in  the  community,  that  I  have  wronged,  or 
where  is  the  person  that  can  place  their  finger  upon  one  single  hairbreadth  of  deviation  from 
one  single  pledge!  have  made,  or  one  single  violation  of  the  Constitution  of  ourconntryT 
What  tongue  does  he  speak  ?  What  religion  does-he  profess  T  Let  him  come  forward  and 
place  his  linger  upon  one  pledge  I  have  violated.  (A  voice,  "Hang  Jen  Davis.")  (Mr. 
President  resumes.)  Hang  Jeff  Davis !  Hang  Jeff  Davis  1  Why  don't  youi  (Applause.) 
Why  don't  yoii!  (Applause.)  Have  you  not  got  the  court?  Have  you  not  got  the  court) 
Have  not  you  got  thoAltorney  General  1  Who  is  your  Chief  Justice,  and  that  refused  to  sit 
upon  the  trial!  (Applanee.)  T  am  not  the  prosecuting  attorney.  I  am  not  the  Jury.  But 
I  will  tell  yon  what  I  did  do  ;  I  called  upon  your  Congress  that  is  trying  to  break  up  the 
government.  (Immense  applause.)  Yes,  did  your  Congress  order  hanging  Jeff  Davis  T 
(Prolonged  applause,  mingled  with  hisses.) 

But,  fellow -citizens,  we  nad  as  well  let  leelings  and  prejudices  pass ;  let  passion  subside ; 
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let  reason  resume  hev  empire.  In  presenting  myself  (o  you  in  the  few  remarks  I  intended 
to  make,  my  infention  wb3  to  address  myself  to  your  judemeut  and  lo  your  good  sense, 
and  not  to  your  aager  or  the  malignity  of  your  hearts.  This  was  my  objeut  in  presenting 
myself  on  this  occasion,  and  at  the  same  time  to  tell  jou  good-bye.  I  have  heanl  tiie  remark 
made  in  this  crowd  lo-night,  "  Traitor,  traitor  T'  {Prolonged  confusion.)  My  countrymen, 
will  yon  hear  me  for  my  cause?  For  the  Constitution  ot  my  country  7  I  want  to  know 
when,  where  and  under  what  circumstanceB  Andrew  Johnson,  either  as  Chief  Eiecntive,  or 
In  any  other  capacity,  ever  violated  the  Constitution  of  hia  country.  Let  me  ask  thia  large 
and  intelligent  audience  here  to-night,  if  your  Secretary  of  State,  who  served  four  years 
under  Sir.  Lincoln,  who  was  placed  under  the  hntcher's  blow  and  exposed  l«  the  assassin's  ■ 
knife,  when  he  turned  h'^wr.  If  I  were  disposed  to  play  orator,  aud  deal  in  declamalJon, 
here  lo-night,  I  would  imitate  one  of  the  ancient  tragedies  we  Lave  sncb  account  of—I 
would  fake  William  H.  Seward  and  open  to  you  the  scars  he  has  received.  I  would  exhibit 
'  s  bloody  garment  and  show  the  rent  caused  by  the  assassin's  knife,     [Three  cheers  for 


Seward,]     Yes,  I  would  unfold  Lis  bloody  Rarments  here  to-night  and  ask  who  had 
ted  treason,     I  would  ask  why  Jeff.  Davis  was  not  hung  ?    Why  don't  jou  I 
Stevens  and  Wendell  Phillips  f  I  can  tell  TOU,  my  countrymen,  I  have  been  fighl 


in  the  south,  [prolonged  applause,]  and  they  have  bei'u  whipped,  and  say  they  weie  wrong, 
acknowledge  iheir  error  and  accept  the  terms  of  the  Constitution. 

And  now  as  I  pass  around  the  circle,  having  fought  tiaitors  at  the  south,  I  am  prepared 
to  fight  triutors  at  the  north,  God  being  willing  with  your  help  ["  Yon  can't  have  it,"  and 
prolonged  confusion,]  they  would  he  ctushed  worse  than  the  traitors  of  the  soutli,  aud  thia 
glorious  Union  of  ours  will  be  preserved.  In  coming  here  to-night,  it  was  not  coming  as 
Chief  Mt4!isirats  of  twenty-live  States,  but  I  ooirie  here  as  the  Chief  Magistrate  of  thirty- 
aii  Stfties.  I  came  here  toTiigUt  ivith  the  flag  of  mj  country  in  my  hand,  with  a  constella- 
tion of  thirty-si;(,  and  not  twenty-five  stars.  I  came  here  to-night  with  the  Constitution  of 
my  country  iutRcl,  determined  lo  defend  the  ConsatuUon  let  the  consequences  be  what  they 
may.  I  cume  hereto-night  for  the  Union;  the  entire  circle  of  tliese  States.  {A  voice,  "How 
many  States  made  you  President T"]  Hovr  many  States  made  me  President?  Was  you 
against  secession ?  Do  you  want  to  dissolve  the  Union?  [A  voice,  "No."]  Then  1  am 
Freaideut  of  the  whole  United  States,  and  I  will  tell  you  one  thing.  I  understand  the  dis- 
cordant notes  in  this  audience  here  to-nighC.  And  1  will  tell  you,  furthermore,  that  he  that 
is  opposed  to  the  restoration  of  the  government  and  the  Union  of  the  States,  is  as  great  a 
traitor  as  Jelf.  Davis,  and  I  am  against  both  of  them.  I  fought  traitors  at  the  south :  now  I 
light  them  at  the  north.     (Immense  applause.) 

I  will  tell  you  another  thing;  I  know  all  about  those  boys  that  have  fought  for  Iheir 
country.  I  have  been  with  them  down  there  when  cities  were  besieged.  I  know  who  was_ 
with  them  when  some  of  you,  that  talk  about  traitors,  had  not  courage  to  come  ont  of  your* 
closets,  but  persuaded  somebody  else  to  go. 

Very  courageous  men !  While  Grant.  Sherman,  Fariagut,  and  a  long  host  of  the  distin- 
guished sons  of  the  United  States  were  in  the  field  of  battle  you  were  cowards  at  home;  aiid 
now  when  these  brave  men  have  returned,  many  of  tbem  having  left  an  arm  or  leg  on  some 
batlle-field  while  yon  were  at  home  speculating  and  committing  frauds  upon  your  govern- 
ment, you  pretend  now  to  have  great  respect  and  sympathy  for  the  poor  fellow  who  left  bis 
arm  on  the  battle-field.  I  understand  you,  who  talk  about  the  duty  of  the  President,  and 
oljecl  to  his  speech  of  the-Wd  of  July,  [voice,  "22d  of  February,"]— a2d  of  February.  I 
IiDow  who  have  fought  the  battles  of  the  country,  aud  I  know  who  is  to  pay  for  it.  Those 
brave  men  shed  their  blood  aud  you  speculated,  got  money,  aud  now  the  great  mass  of  the 
people  must  work  itout.  [Applauseaud  confusion.]  I  care  not  for  your  prejudices.  It  is 
time  for  the  great  mass  of  the  American  people  to  understand  what  your  designs  are  in  not 
admitting  the  southern  States  when  they  have  come  tp  terms  aud  even  proposed  to  pay  their 
part  of  the  national  debt.  I  say,  let  thero  come ;  and  those  brave  men,  having  eonquored 
them,  and  having  prostrated  them  in  the  dust  with  the  heel  of  power  upou  thorn,  what  do 
Ihojsay?  [Voice,  "  WhatdoesGeuoralButlersay?"]  General  Butler )  What  does  General 
Grant  say)  And  what  does  General  Grant  say  of  General  Butler?  What  does  General  Sher- 
man say  ?   Ha  says  he  is  for  restoration  of  the  government ;  and  General  Sherman  fought 

But  fellow-ddzens,  let  this  all  pass-  I  care  not  for  malignity.  There  is  a  certain  portion 
of  our  countrymen  that  will  respect  their  fellow- citizen  whenever  he  is  entitled  to  respect, 
and  there  is  another  portion  that  have  no  respect  for  tbomselvea,  and  consequently  havenono 
for  anybody  else,  I  know  a  gentleman  when  I  see  him.  And  furthermore,  I  know  when  I 
look  a  man  in  tUe  face— [Voice,  "Which  you  can't  do."]  I  wish  I  could  see  vou;  I  will 
b«l  Eow,  if  there  could  be  a  light  refleAed  upon  your  face,  that  cowardice  and  treachery 
could  be  seen  in  it.  Show  yourself  Come  out  here  where  we  can  see  you.  If  ever  you 
shoot  a  man,  you  will  stand  iu  the  dark  and  pull  yotir trigger.  I  understand  traitors  ;  Ihave 
been  fighting  them  for  five  years.  We  fouglit  it  out  on  the  southern  end  of  the  line;  now 
we  are  fighting  in  the  other  direction.  And  those  men — such  a  one  as  insulted  me  to-night — 
you  may  say,  nas  ceased  to  be  a  man,  and  in  ceasing  to  be  a  man  shrunk  into  (he  denomi- 
nation of  a  reptile,  and  having  so  shrunken,  as  an  honest  man,  I  tread  upon  him.  1  came 
terB  to-night  not  tocriminateorrectiminate.  but  when  provoked  my  nature  is.  not  to  advance 
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a  dofeiid,  and  when,  encroacheil  upon,  I  care  not  from  what  q^iarter  it  comes,  it  will  find 
lanc«,  and  reaistanc*  at  the  thiHaholil.  Aa  your  Cbief  Magistrate  I  have  felt,  after 
faking  an  oath  to  support  the  Constitution  of  my  country,  that  I  aaw  the  encroachments  of 
tie  enemy  upon  your  sorereign  rights.  I  saw  the  citadel  of  liberty  intrenched  upon  and,  as 
an  honest  man,  being  placecl  there  as  a  sentinel,  I  have  dared  to  sound  the  tocsm  of  alarm. 
Should  I  have  ears  and  not  hear;  have  a  tongue  and  not  speak  when  the  eoe  my  approaches  ? 
And  let  me  suy  to-night  that  my  head  has  been  threatened.  It  has  been  said  that  my 
blood  WHS  to  be  shed,  [jet  me  say  to  those  who  are  still  wilitng  to  sacriSce  my  life  [derisive 
laughter  and  ctieets],  if  yon  want  a  victim  and  mv  country  requires  it,  erect  your  altar,  and 
the  individual  wlio  addresses  you  to-night,  while  here  a  visitor,  ["No,"  "No,"  and 
langhCor,!  erect  youi  altar  if  you  still  thirst  for  blood,  and,  if  you  want  it.  take  oat  the 
iDdiviilnal  who  now  addresses  yon  and  lay  3iim  upon  your  altar,  and  tlie  blood  that  now 
courses  hia  veins  and  warms  his  existence  shall  be  pnurcd  out  as  a  last  libation  \a  Freedom. 
I  love  my  country,  and  I  defy  any  man  to  put  his  finger  upon  anything  lo  the  contrary. 
Then  what  is  my  offenco 7  [Voices,  "Yoo  oint't  a  radical,"  "New  Orleans,"  "Veto."] 
Somebody  says  "Veto."  Veto  of  what)  Whwt  is  called  the  Freedmcn's  Bureau  bill,  and 
in  fine,  nut  to  go  into  any  argument  hereto-night,  if  yoa  do  not  understand  what  the  Freed- 
nien's  Ifurean  bill  is,  I  can  tell  you.  [Voice,  "  Tell  us."]  Before  the  rebellion  there  were 
4,000,OUU  called  colored  persons  held  as  slaves  by  about  340,00(1  people  living  in  tho  South. 
That  is,  340,000  slave  owners  paid  expenses,  bought  land,  and  worked  the  negroes,  and  at 
the  expiration  of  the  year  when  cotton,  tobacco,  and  rice  was  gathered  and  sold,  after  a)L 
paying  expenses,  these  slave  owners  put  the  money  in  their  pocket — [slight  iutermptioo] — 
youx  attention — they  put  tho  property  in  their  pocket.  In  many  insiances  there  was  no 
profit,  and  many  come  out  in  debt.  Well  that  is  the  way  things  stood  before  the  rebellion. 
The  rebellion  commenced  and  the  slaves  were  turned  loose.  Then  ire  come  to  the  Freed- 
meu's  Bureau  bill.  And  what  did  the  bill  propose?  It  proposed  to  appoint  agents  and  sub- 
agents  in  all  i!ie  cities,  counties,  school  districts,  and  parishes,  with  power  to  make 
contracts  for  all  the  slaves,  power  lo  control,  and  power  to  hire  them  ont — di.tpose  of  theni, 
and  in  addition  lu  that  the  whole  military  power  ot  the  government  applied  to  carry  it  into 


Now  [clamor  and  confusion]  I  never  feared  clamor.    I  have  never  been  afraid  of  tho  peo- 

file,  for  by  them  I  have  always  been  sustained.  And  when  I  have  all  the  truth,  argument, 
act  and  reason  on  my  side,  clamor  nur  affront,  nor  animosities  can  drive  me  from  my  purpose. 
Now  to  the  f^eedman's  Bureau.  What  was  it?  Four  million  slaves  were  eniancipateii  and 
mven  an  equal  chance  and  fWr  start  to  make  thdr  own  support — to  work  and  produce ;  and 
havina;  woiked  and  produced,  lo  have  their  own  property  and  apply  it  to  their  ovia  support. 
But  tile  ytoedmcn's  Bureau  comes  and  says  we  must  talto  cliarge  of  these  4,000,000  slavea. 
Tho  bureau  comes  along  and  proposes,  at  an  expense  of  a  fractiou  less  than  812,000,000  a 
year,  to  take  charge  of  these  slaves.  You  had  already  expended  $3,000,000,000  to  set 
them  free  and  give  them  a  fair  opportunity  to  take  care  of  themselves — then  these  ^ntle- 
men,  who  are  such  great  friends  of  the  people,  tell  ns  they  must  be  taxed  813,000,000  to 
sustain  the  Freedmuu's  Bureau.  [Great  confusion.]  I  would  rather  speak  to  5U0  men  that 
would  give  me  their  attention  than  b)  lUO.UOO  that  would  not.  [With  all  this  mass  of  paC- 
Touage lie  said  ho  could  have  declared  himself  dictator.] 

The  Civil  Rights  bill  was  more  enormous  tliau  the  other.  I  have  exercised  the  veto  power, 
they  say.  -  Let  me  say  to  you  of  tlio  threats  from  your  Stevcnses,  Snmners.  Pliillipses  and  all 
that  class,  I  care  not  n>r  them.  As  they  once  tn.lked  about  fonning  a  "Ict^ue  with  hell  and 
a  covenant  with  the  devil,"  I  tell  you,  my  countrymen,  bere  to  uight,  through  the  power 
of  Iiell,  death  and  Stevens  with  all  his  powers  coinhiued,  there  is  no  power  than  can  control 
- '  ■    -    ■>■■     -    ..■    .        -      --■- ■-.-CO.     Jib"'" '- " 


„ -.0  people  and  the  God  that  spoke  me  into  existence.     In  bidding  you  farewell 

here  to-night,  I  would  aak  you  with  all  tlie  pains  Congiens  has  token  to  calumniate  and 
malign  me,  what  bus  Congress  done  ^  Han  it  dona  anything  to  restore  the  Union  of  the 
States  I     But,  ou  the  contrary,  has  it  not  done  everything  to  prevout  iti 

And  because  1  stand  now  as  I  did  when  the  rebellion  commenced,  I  have  been  denounced 
as  a  triulor.  Jly  countrymen  here  to-night,  who  haa  suffered  more  than  I  ?  Who  has  run 
greuteriisk?  Who  has  homo  more  than  I)  But  Congi-uss,  factions,  domineering,  tyran- 
nical Congress  has  undertuken  to  poison  the  minds  of  the  American  people,  aud  create  a 
feeling  l^CHinst  me  in  consequence  of  the  manner  in  which  I  have  distribated  the  public 
patronage. 

While  this  gang— this  common  gang  of  corniorants  and  bloodsuckers,  have  been  fatteuing 
upon  the  country  tor  the  past  four  or  tive  yeara — men  never  going  into  tho  field,  who  growa 
at  being  removed  from  their  fat  offices,  they  are  great  patriots !  Look  at  them  all  over  your 
district!  Everybody  is  a  traitor  that  is  a^nst  them.  I  think  the  time  has  come  when  those 
who  stayed  at  hunie  aud  enjoyed  fat  offices  fur  the  last  fiiur  or  five  years — I  think  it  would 
be  no  more  than  light  for  them  Co  give  way  aud  let  others  partidpate  in  the  benefits  of  ofiice. 
Hence  you  can  see  why  It  is  that  I  am  traduced  and  assaulted.  I  stood  up  by  these  men  who 
were  iu  the  field,  and  1  stand  by  Ihem  now. 

I  have  been  drawn  into  this  long  speech,  while  I  intended  simply  to  make  acknowl- 
eilgnionts  for  the  cordial  welcome;  but  if  I  am  insulted  while  civilities  are  going  on  I  wilt 
leseut  it  in  a  proper  manner,  and  in  partiug  here  to-night  I  have  no  anger  nor  leven^elul 
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feelings  io  gTatify.  All  I  want  now,  peace  has  come  and  tlie  war-  Is  over,  is  for  all  palriotio 
men  t»  rally  roatid  the  standard  of  their  country,  and  awear  by  their  allara  and  their  God, 
tbat  allshall  sink  If^etber  but  what  tliisUmonjshall  be  supported.  Then  in  parting  with 
you  to-night,  I  hang  over  yon  this  Sag,  not  of  25  but  of  3d  stars :  I  hand  ovnr  1o  yon  the 
ConsUtution  of  uiy  country,  tbough  imprisoned,  though  breaches  haVte  been  made  upon  it, 
viJh  coDfideiice  hoping  that  you  will  repair  the  breaches  ;  I  haafl  it  over  to  you,  in  whom  I 
have  always  trusted  and  relied,  and,  so  far,  I  have  never  deserteil — and  I  feel  confident, 
while  speuking  here  to-nigbt,  for  heart  responds  l<i  heart  of  man,  that  you  agree  lo  the  same 
great  doctrine, 

Tbenfarewall!  The  little  ill-feelings  aronsed  hereto-night— for  some  men  have  felt  a  little 
ill — let  us  not  cherish  them.  Let  me  say,  in  this  connection,  there  are  many  white  people  in 
(his  country  that  need  emancipation.  Let  the  work  of  emaDcipalion  go  on.  Let  while  men 
stand  erect  and  free.  [A  Toice,  "  What  abont  New  Orleans !"]  You  complain  of  the  dis- 
franchisement  of  the  negroes  in  the  southern  Stales,  while  you  would  not  give  them  the  right 
o[  suffiage  in  Ohio  to^lay.  Let  your  negroes  TOte  in  Ohio  before  you  talk  about  negroes 
voting.  Take  the  beamout  ofyour  own  eye  before  yon  see  the  mote  in  your  neighbor's  eye. 
You  are  v^ry  much  disturbed  about  New  Orleans :  but  you  wilt  not  allow  the  negro  to  vote  ' 
in  Ohio. 

This  is  all  plain;  we  understand  this  nil.  And  ii 
the  blesBing  of  God  upon  you,  espressing  my  since) 
you  have  received  me. 

Mr,  Edmunds.  I  move  that  the  Senate  sitting  for  tbia  trial  stand  adjourned 
\intil  to-morrnw  at  12  o'clock. 

-  Mr.  Fessendbn.  I  wish  to  make  a  motion  that  takes  precedence  of  that,  that 
when  the  court  ailjoiirna  it  adjnuin  to  meet  on  Monday  next. 

Mr,  Drake.  That  has  been  decided  against, 

Mr.  Kkssenden.  It  can  he  considered  again,  because  other  business  has  been 
done  in  the  mean  time. 

Mr.  Edmunds.  I  rise  to  a  point  of  order,  that  under  the  rules  the  raotioa  to 
adjourn  lakes  precedence. 

The  Chief  Justice.  The  Chair  is  of  opinion  (hat  the  motion  to  adjourn  takes 
precedence  of  every  other  motion  if  it  is  not  withdrawn. 

Mr,  Edmonds.  I  will  withdraw  it  at  the  request  of  the  senator  from  Maine. 

Mr.  Fesse.nden.  I  can  af^.erwavd  renew  the  motion  to  adjourn. 

The  Chief  Justice,  The  senator  from  Maine  moves  that  when  the  Senate 
sitting  as  a  court  of  impeachment  adjourns,  it  adjourn  to  meet  at  12  o'clock 
on  Monday. 

Mr.  Febby  called  for  the  yeas  and  nays,  and  they  were  ordered;  and  being 
taken,  resulted — yeas  16,  nays  29 ;  aa  follows  : 

Yeas— Messrs.  Buckalew,  Corbett,  Davis,  Dixon,  Doolittlc,  Fessenden,  Fowler,  Hender- 
son, Johnson,  McCreery,  Norton,  Nye,  Patterson  of  Tennessee,  Trumbull,  Van  Winkle,  and 
Yickera— 16. 

Navs— Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Cragin, 
Drake,  Edmunds,  Ferry,  Prelinghuysen,  Hendricks,  Howard,  Howe,  Morgan,  Morrill  of 
Maine,  Morrill  of  Vermont,  Patterson  of  New  Hampshire,  Pomeroy,  Koss,  Shernmn,  Sprague,    , 
Slewait,  Sumner,  Thayer,  Willey,  and  Williama — '£}. 

Not  VOTIKG — MesBrs,  Bayard,  Grimes,  Harlan,  Morton,  Ramsey,  Sanlsbury,  Tipton, 
Wade,  and  Yates— 9. 

So  the  motion  was  not  agreed  to, 

Mr.  EI^»t)^DS    I  move  that  the  Senate  sitting  for  this  trial  adjourn. 

The  Chief  Justfck.  The  seuator  from  Vermont  moves  that  the  Senate  sit- 
tiof;  as  a  court  of  impeachment  adjourn  nnfi!  to-morrow  at  IS  o'clock. 

The  motion  was  agreed  to. 
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Saturday,  Jpril  4,  1S68. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at 
12  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 
_  The  managere  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Represeatativee  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washburne,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 


_  The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
sitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice,  Gentlemen  Managers,  you  will  pleaae  to  proceed  with 
your  evidence.     The  senators  will  please  to  give  their  attention. 

L,  L.  Waluridqg  sworn  and  examined. 
By  Mr.  Manager  Butlkr  : 

Q,  What  is  yonr  business  ? 

A.  Short-hand  writer. 

Q.  How  long  have  you  been  engaged  in  that  business  ? 

A.  Nearly  ten  years. 

Q.  Have  you  had  during  that  time  any  considerable  experience  ;  and  if  so,  how 
much  in  that  business  1 

A.  Yes,  sir  ;  I  have  had  experience  during  the  whole  of  that  time  in  connec- 
tion with  newspaper  reporting  and  outside, 

Q.  Reporting  for  courts  1 

A.  Yes,  sir. 

Q.  With  what  papers  have  you  been  lately  connected  ? 

A.  More  recently  with  the  Missouri  Democrat ;  previous  to  that  time  with 
the  Missouri  Republican. 

Q.  Do  the  names  of  those  papers  indicate  their  party  proclivities,  or  are  they 


A.  They  are  the  reverse. 

Q.  The  Democrat  means  republican,  and  the  Republican  means  democrat  1 

A.  Exactly, 

Q.  To  what  paper  were  you  attached  on  or  about  the  8th  of  September,  1866  ? 

A.  The  Missouri  Democrat. 

Q.  Did  you  report  a  speech  delivered  from  the  balcony  of  the  Southern  Hotel 
in  St.  Louis  by  Andrew  Johnson  1 

A  I  did. 

Q,  What  time  in  the  day  was  that  speech  delivered  ? 

A.  Between  eight  and  nine  o'clock  in  the  evening, 

Q,  Was  there  a  crowd  in  the  streets? 

A,  Yes,  sir,  there  was,  and  on  the  balcony  also. 

Q.  Where  were  you  f 

A.  I  was  on  the  balcony,  within  two  or  three  feet  of  the  President  while  he 
was  speaking. 

Q.  Where  were  the  rest  of  the  presidential  patty  ? 

A.  I  cannot  tell  you. 

Q.  Were  they  there  J 
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A.  I  have  no  recollection  of  aecing  any  of  the  party  on  the  balcony. 

Q.  Did  the  President  come  out  to  answer  a  call  from  the  crowd  in  the  street 
apparently  ? 

A.  Yee,  sir,  I  judge  eo;  I  know  there  was  a  very  large  crowd  in  the  street 
in  front  of  the  hotel,  and  there  were  continuoua  'crie^  for  the  President,  and  ia 
reaponse  to  those  cries  I  supposed  be  came  forward. 

Q.  Had  he  been  received  in  the  city  by  a  procession  of  the  various  charitable 
societies  t 

A,  He  had  during  the  afternoon  been  received  by  the  municipal  authorities. 

Q.  Had  the  mayor  made  him  an  address  of  welcome? 

A.  He  had. 

Q.  Had  he  answered  that  address  1 

A.  He  had. 

Q,  Did  you  take  a  report  of  that  speech  1 

A.  I  did. 

Q.  How  fully  I 

A.  I  took  every  word. 

Q.  After  it  was  takeu,  how  soon  was  it  written  out] 

A.  Immediately. 

Q.  How  was  it  written  outt 

A.  At  my  dictation. 

Q.  By  whom? 

A.  The  first  part  of  the  speech  previous  to  the  banquet  was  written  ont  in 
one  of  the  rooms  of  tlie  Southern-  Hotel,  That  occupied  about  half  an  hour,  I 
think.  We  then  attended  the  banquet,  at  which  other  speeches  were  made. 
Immediately  after  the  conclusion  of  the  banquet  we  went  to  the  Republican 
office  and  there  I  dictated  the  speech  to  Mr.  Monahau  and  Mr.  McHenry,  two 
attaches  of  the  Republican. 

Q.  Ton  have  spoken  of  a  banquet ;  was  there  a  banquet  given  to  the  Presi- 
dent and  his  suite  by  the  city  1 

A.  There  was,  at  the  Southern  Hotel,  immediately  after  the  speech  on  the 


Q.  At  that  banquet  did  the  President  speak  1 

A.  He  made  a  very  short  address. 

Q.  And  there  was  other  speaking  there,  I  presume? 

A.  Yea,  air. 

Q.  After  that  speech  was  written  out  was  it  published  ? 

A.  It  waa- 

Q.  When? 

A.  On  the  very  next  morning,  in  the  Slinday  Eepublican. 

Q.  After  it  was  publisLed  did  you  revise  the  publication  by  your  notes  ? 

A.  I  did. 

Q.  How  soon  1 

A.  Immediately  after  the  speech  was  printed  in  the  Sunday  morning  Repub- 
lican I  went  to  the  Democrat  office  in  company  with  my  associate,  Mr.  Edmund 
T.  Alien,  and  we  very  carefully  revised  the  speech  for  the  Monday  morning 
Democrat. 

Q,  Then  it  waa  on  the  same  Sunday  that  you  made  the  revision  1 

A.  Tea,  sir ;  the  Sunday  after  the  speech. 

Q,  When  you  made  the  revision  had  you  your  notes  ? 

A.  I  had. 

Q,  State  whether  yoa  compared  the  speech  as  printed  with  those  notea  ? 

A.  Yes,  sir ;  I  did  at  that  time,  and  since. 

Q.  When  you  compared  it,  did  you  make  any  coiyections  that  were  needed, 
if  any  were  needed  ? 

A.  My  lecollection  ia  that  there  were  one  or  two  simple  correctioQS — errora 
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either  in  tranacribittg  or  on  tlie  part  of  the  printer.     That  is  all  that  I  remember 
iu  the  way  of  corrections  of  the  speech. 

Q.  Did  you  afterward  have  occasion  to  revise  tliat  speech  with  your  notw  ? 

A.  I  had. 

Q.  When  was  that  1 

A.  I  think  that  was  little  over  a  year  ago. 

Q,  "What  occasion  called  you  to  revise  it  with  your  notes  a  little  orer  a  year 
ago  I 

A.  I  was  summoued  here  by  the  Committee  on  the  New  Orleans  Riots,  and 
immediately  after  receiving  the  summons  I  hunted  up  my  notes  and  again  made 
a  comparison  with  them  of  the  printed  speech. 

Q.  How  far  did  that  second  comparison  assure  you  of  corrections  t 

A.   It  was  perfectly  correct. 

Q.  Now,  in  regard  to  particularity  of  reporting ;  were  you  enabled  to  report 
so  correctly  as  to  give  inaccuracies  of  pronunciation  even  1 

A.  Yes,  sir.    I  did  so  in  that  instance. 

Q.  Where  are  your  original  notes  now  ? 

A.  I  cannot  tell  you,  sir.  I  searched  for  them  immediately  after  I  was  sum- 
moaed  here,  but  failed  to  find  them. 

Q.  Toa  had  them  up  to  the  time  you  were  examined  before  the  Committee  on 
the  New  Orleans  Riot  ? 

A.  I  had,  and  broaght  them  with  me  here,  but  I  have  no  recollection  of  them 
since  that  time. 

Q.  Have  you  a  copy  of  that  paper  1 

A.  J  have. 

y.  Will  you  produce  it? 

(The  witness  produced  a  newspaper,  being  the  Missoari  Democrat  of  Monday, 
September  10. 1866.) 

Q.  Is  this  it  ? 

A.  It  is. 

Q.  From  your  knowledge  of  the  manner  in  which  yon  taok  ^e  speech,  and 
from  your  knowledge  of  the  manner  in  which  you  corrected  it,  state  whether 
you  are  now  enabled  to  say  that  this  paper  which  I  hold  in  my  hand  contains 
an  accurate  report  of  the  speech  of  the  President  delivered  on  that  occasion  ? 

A,  Yes,  sir ;  I  am  enabled  to  say  it  is  an  accurate  report. 

Mr.  Manager  Butleb.  I  propose,  if  there  is  no  objection,  to  offer  this  in  evi- 
dence, and  also  if  there  is  objection. 

Mr.  EVARTS.  Before  that  is  done  let  us  cross-examine  this  witness. 

Mr.  Manager  Butler.  Certainly. 

Croas-eiamined  by  Mr.  Evabts  : 

Q,  I  understand  that  you  took  down,  as  from  the  President's  mouth,  the 
entire  speech,  word  for  word  as  he  delivered  it  ? 

A.  Yes,  sir. 

Q,  In  the  transcript  from  your  notes  and  in  this  publication  did  you  preserve 
that  form  and  degree  of  accuracy  and  completeness "?     Is  it  all  the  speech  ? 

A.  It  is  the  whole  speech. 

Q.  No  part  of  it  is  condensed  or  paraphrased  1 

A.  No,  sir ;  the  whole  speech  is  there  in  complete  form. 

Q.  You  say  that,  beside  the  revision  of  the  speech  which  you  made  on  the 
Sunday  following  its  delivery,  you  made  a  revision  a  year  ago  t 

A.  Yes,  sir. 

Q.  For  what  reason  and  upon  what  occasion  ? 

A.  Aa  I  said,  it  was  owing  to  my  having  been  summoned  before  the  Com- 
mittee on  the  New  Orleans  Riot. 

Q.  A  committee  of  Congress  t 
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A.  Yes,  Bir. 

Q.  At  Waahingtou  I 

A.  Yes,  air. 

Q.  When  was  that  1 

A.  I  should  say  a  little  over  a  year  ago.     I  cannot  fix  the  date  precisely. 

Q.  Were  you  then  iuquired  of  in  regard  to  that  speech  ? 

A.  1  was. 

Q.  And  did  you  produce  it  then  to  that  committee  ? 

A.  I  did. 

Q.  Were  you  examined  hefore  any  other  committee  than  that  1 

A.  No,  sir. 

Q,  Was  your  tefltimony  reduced  to  writing  ? 

A.  I  believe  bo. 

Q.  And  signed  hy  you  J 

A.  No,  sir  ;  not  signed. 

Mr.  EvARTS.  We  suppose,  if  the  court  please,  that  thia  report  is  within  the 
competency  of  proof. 

Mr.  Manager  Butleb,  (to  the  witness.)  Was  your  testimony  published? 

The  Witness.  The  testimony  I  gave  last  winter  f 

Mr.  Manager  Butler.  Yea,  air;  before  the  New  Orleans  riot  committee, 

A.  I  am  not  aware  whether  it  was  or  not. 

Mr.  Manager  Butlkr.  Will  the  Secretary  have  the  kindness  to  read  this 
speech  J 

The  Chief  Clerk  read  as  follows,  from  the  Missouri  Democrat  of  Monday, 
"    rlO,  1866: 


Speech  of  Preiident  Johaaon. 

Being  aet  down  at  the  SotitbtrD,  a  large  crond  collected  in  Walnut  street,  and  called 
Icudlj  Tor  the  President.    Ue  ansivered  their  suintnona  by  the  following  Bddreas : 

Fellow -citizens  of  St.  Louis:  In  being  introduced  to  yon  to-nigbt  it  ja  not  for  llie  purpose 
of  makinf;  a  speech.  It  is  true  I  am  proud  to  meiit  so  mnuy  of  tnj  fellow -citizens  here  on 
thiH  occasion,  ani^andei'  the  favorable  circumstances  that  I  do.  [Cry,  "  How  abant  British 
sabjecMI  "}  We  will  attend  to  John  Bull  after  awhile,  so  far  as  thaCia  concerned.  [Laoj^b- 
ter  and  loud  cheers.]  I  have  juat  stated  that  I  was  not  here  for  tlie  purpose  of  mailing  a 
speech,  but  after  being  introduced  simply  to  (onder  my  cordial  thauka  for  the  welcome  you 
have  Kiven  me  in  your  midst.  [A  voice:  "  Ten  thousand  welcomes  ;"  hurrahs  and  cheers.] 
Thank  you,  sir ;  1  wish  it  was  in  my  power  lo  address  you  under  favorable  ciroumstatices 
Dpon  some  of  the  questions  Ibat  af^tate  and  distract  the  public  mind  At  this  time — qnes- 
Wona  that  bave  grown  out  of  a  Bery  ordeal  we  have  jast  passed  through,  and  which  I  think 
ts  impottant  as  those  we  have  juat  pasaed  by.  The  time  hsa  come  when  it  seems  to  me  that 
all  ought  to  be  prepared  for  peace.  The  rebellion  being  suppressed,  and  the  stieddln?  of 
blood  being  stopped,  the  sncnlice  of  life  being  suspended  and  stayed,  it  seema  that  the  tioie 
bas  arrived  when  we  should  have  peace ;  when  the  bleeding  arteries  should  be  tied  up.  [A 
voice,  "  New  Orleans ;"  "Go  on.''] 

Perhaps  if  you  had  a  word  or  two  on  the  subject  of  New  Orleans,  you  might  understand 
moreabool  it  than  vou  do.  [Laughlerand  cheers.]  And  if  you  will  go  back— [Cries  for 
Seward]— if  you  will  go  back  and  ascertain  the  cause  of  tbe  riot  at  Now  Orleaua,  perhaps 
you  would  not  be  so  prompt  in  calling  out  New  Orleans.  If  you  will  take  up  the  riot  at 
New  Orleans,  and  trace  it  back  to  its  source,  or  to  its  immediate  cause,  you  will  find  out  who 
was  reaponsihle  for  the  blood  that  was  ahed  there. 

If;j^ou  will  take  up  the  riot  at  New  Orleans,  and  trace  it  back  to  the  radical  Congress  [great 
cbeerinff,  and  cries  of  "  bully"]  you  will  find  that  the  riot  at  New  Orleans  was  sabstanHally 
p1»nned—if  you  will  lake  up  the  proceedings  in  their  caucusea  vou  will  understand  that  thi>y 
there  knew  (cheers]  that  a  convention  waa  to  be  called  which  was  extinct,  by  its  powers 
having  expired ;  tbat  it  was  said,  and  the  intention  iwoa,  that  a  new  governmeut  waa  to  be 
organized ;  and  in  tbe  organization  of  that  government  the  intention  was  to  enfranchise  one 
portion  of  the  population  called  the  colored  popalation,  who  had  jast  been  emancipated,  and 
at  the  same  lime  disfranchise  white  men.  |  Great  cheering.  ]  when  you  begin  to  talk  about 
New  Orleana  [eonftision]  you  ought  to  uuderaland  what  you  are  talking  about. 

When  you  reod  the  apeeches  that  were  made  or  take  up  the  facta— on  Friday  and  Saturday 
before  Ibat  convention  aat — you  will  there  find  that  speecbes  were  made  incendiary  in  their 
character,  exciting  that  portion  of  the  population,  the  biatJt  population,  to  arm  themaelvos 
and  prepare  for  the  shedding  of  blood.     [A  voice,  "That's  so,"  and  cbeers.]    You  will  also 
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find  tliat  tliat  convention  did  assemble  m  violatioD  of  law,  and  the  intent  of  that  convetition 
was  to  supersede  tlic  recognized  authorities  in  the  Slate  govemment  of  Louisiana,  which 
bad  been  recogoiaed  by  the  government  of  the  United  States,  and  every  man  engaged  ia  that 
rebellion — in  that  couvention,  with  Che  intention  of  superseding  and  npturnin^  the  civil 
government  which  ha^  been  recognized  hy  the  government  of  the  United  States-— I  say  that 
he  was  a  traitor  to  the  ConstUution  of  the  United  States,  [cheers.]  and  hence  you  find  that 
another  rebellion  was  commenced,  having  ita  origin  in  the  radical  Congress.  These  men 
were  to  go  there;  a  government  was  to  be  organized,  and  the  one  in  existence  in  Louisiana 
was  to  M  BupeTBeded,  set  aside,  and  overthrown.  You  talk  to  me  about  New  Orleans  1  And 
then  the  question  was  to  come  up,  when  they  had  established  their  government — a  question 
of  political  power — which  of  the  two  governments  waa  to  be  recognised — a  new  government 
inaugnrated  under  this  defunct  conventioa-— set  up  in  violation  of  law  and  without  the  con- 
sent of  the  people.  And  then  when  they  had  eafablished  their  goverument  and  extended  univer- 
sal or  impartial  franchise,  as  they  called  it,  to  this  colored  population,  then  this  radical  Con- 
gress was  to  determine  Chat  a  governmeuC  established  on  negro  votes  was  to  be  the  govem- 
ment  of  Louisiana^    [Voices,  "Never,"  and  cheers  and  "Hurrah  for  Andy."] 

So  mnch  for  the  New  Orleans  rioC — and  there  was  the  cause  of  the  origin  ot  flie  blood  that 
was  shed,  and  every  drop  of  hlood  that  was  shed  is  upon  their  skirts,  anil  they  are  responsible 
for  iL  [Cheers.]  I  could  trace  this  thing  a  little  closer,  but  I  will  not  do  it  here  Co-nieht. 
But  when  you  talk  about  New  Orleans,  and  Calk  about  Che  causes  and  consequences  that 


wholesome  Chings  Chat  has  been  done  by  Cliis  radical  Congress.     [Cheers.  ] 

In  connection  with  New  Orleans  and  Che  extension  of  the  elective  franchise,  I  know  that 
I  have  been  traduced  and  abused.  I  know  it  has  come  in  advance  of  me  here,  as  it  has  else- 
where, and  that  1  hare  attempted  to  exercise  an  arbitrary  power  in  resisting  laws  that  leaB 
intended  to  be  enforced  on  the  government.     [Cheers  and  cries  of  "  Hear.] 

Yes,  that  I  had  exercised  the  veto  power,  ["  Bully  for  you,"]  that  I  had  abandoned  the 
power  that  elected  me,  and  that  I  was  a  t>r-ai-tar  [cheers]  because  I  exercised  the  veto  power 
in  attempting  to,  and  did  arrest  for  a  time,  a  bill  that  was  called  a  Freedmen  s  Bureau  bill. 
[Cheers  ]  Yeg,  thaCi  was  a  C-r-ai-t-o-r !  And  I  have  been  traduced,  I  have  been  slandered, 
I  have  been  maligned,  I  have  been  called  Judas — Judas  Iscariot,  and  all  that.  Kow,  my 
countrymen  here  to-night,  it  is  very  easy  to  indulge  in  epithets,  it  is  very  easy  U}  call  a  man 
Judas,  a,nd  cry  out  t-r-ai-tor,  but  when  he  is  called  upon  to  give  arguments  ii,  facts  he  is 
very  often  found  wanting. 

Judaas,  Judas  hcariol,  Judaai !  There  was  a  Judas  once,  one  of  the  twelve  aposlles.  Oh  I 
yes,  and  these  twelve  apostles  had  a  Christ.  [A  voice,  "And  a  Moses,  too."  Great  laagh- 
ter.  ]  The  twelve  aposlles  bad  a  ChrJBt,  and  he  cnaid  not  have  had  a  Judas  unless  be  bad 
had  twelve  apostles.  If  I  have  played  tbo  Judas,  who  has  been  my  Christ  that  I  have  played 
the  Judas  with  T  Was  it  Thad.  Stevens!  Was  it  Wendell  Phillips?  Was  it  Charles  Snmner? 
[Hisses  and  cheers.]  Are  these  Che  men  tbaC  set  up  and  compare  Cbemselvea  wtCh  the  Savior 
of  men,  and  everybody  that  differs  with  them  in  opinion,  and  try  to  stay  and  arrest  their  dia- 
bolical and  nefarious  policy,  Is  to  be  denounced  as  a  Judas.  ["Hurrah  for  Andy."  and  cheers.] 

In  the  days  when  there  ware  twelve  apostles,  and  when  there  ware  a  Christ,  while  there 
ware  Judases,  there  ware  unbelievers,  too.  Y-a-s ;  while  there  were  Judases,  there  ware 
unfaelieveTB.  [Voices,  "Hear,"  "Three  groans  for  Fletcher."]  Yes,  oh!  yes  !  unbelievers 
in  Christ:  men  who  persecuted  and  slondored  and  brought  him  before  Pontius  Pilate,  and 
preferred  charges  and  condemned  and  put  him  to  death  on  the  cross  to  satisfy  unbelievers. 
And  this  same  persecnting,  diabolical,  and  nefarious  clan  to-day  would  persecute  and  shed 
the  blood  of  innocent  men  to  carry  out  their  purposes.  [Cheers.]  But  let  me  Cell  you — leC 
me  give  jou  a  few  words  here  to-night-— and  but  a  short  time  since  I  heard  some  one  say  in 
the  crowd  that  we  had  a  Moses.  [Laughter  and  cheers.]  Yes,  there  was  a  Moses.  And  I 
know  sometimes  it  has  been  said  that  I  have  said  thatlwouldbe  the  Moses  of  the  colored  man. 
["Never,"  and  dieers.]  Why,  1  have  labored  as  much  in  the  cause  of  emancipalinn  as 
any  other  mortal  man  living.  But  while  I  have  slrived  to  emancipate  the  colored  man,  I  have 
felt,  and  now  feel,  that  we  have  a  great  many  while  men  that  want  emancipation.  [Laugh- 
ter and  cheers.  ]  There  is  a  set  amongst  you  that  have  got  shackles  on  their  limbs,  and  are 
OS  much  under  the  heel  and  control  of  their  masters  as  the  colored  man  that  was  emancipated. 
[Cheers.]    , 

I  call  upon  you  here  to-night  as  freemen— as  men  who  favor  the  emancipation  of  the  white 
man  as  well  as  the  colored  ones.  I  have  been  in  favor  of  emancipation ;  I  have  nothing  to 
disguise  obout  that — I  have  tried  to  do  as  much,  and  have  done  as  much,  and  when  they 
talk  about  Moses  and  the  colored  man  being  led  into  the  promised  land,  where  is  the  land 
that  this  clan  proposes  to  lead  them?  [Cheers.]  When  we  talk  about  taking  them  out 
from  among  the  white  population  and  sending  them  to  other  climes,  what  is  it  they  propose? 
Why.  it  is  to  give  us  a  Ereedmen's  Bureau.  And  afler  giving  us  a  Freedipen's  Bureau,  what 
then !  Why,  nere  in  the  souCh  it  is  not  necessary  for  me  to  talk  to  you,  where  I  have  lived 
and  yon  have  lived,  and  understand  (he  whole  sysCem,  and  bow  it  operates :  we  know  how 
the  slaves  have  been  worked  heretofore.  Their  original  owners  bought  the  land  and  raised 
the  negroes,  oi  purchased  them,  as  the  coaemighCbe;  paid  all  Che  expenses  ofcarryiug  on  the 
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farm,  and.  in  the  eai,  nner  pioducing  tobacco,  cotton,  hemp,  and  flax,  and  alt  the  raiious 
products  of  the  south,  hringing  them  into  the  market  without  any  profit  to  them,  while  these 
owners  put  it  all  into  their  own  pockets.  This  was  their  condition  before  the  emancipatioa. 
This  was  their  condition  before  we about  their  ''Moses."     [Cheers  and  laughter.] 

Noiv  what  IB  the  plan?  I  ask  your  attention.  Come,  as  we  have  got  to  talking  on  thl» 
BuMect,  give  me  your  attention  for  a  few  minute's.  I  am  addressing  mjEelf  to  jour  br^ns, 
ano  not  to  your  prejudices  ;  to  your  reason,  and  not  to  your  paiiBions.  And  when  reasou 
and  aigument  again  resume  their  empire,  this  mist,  this  prejudice  that  has  been  incruated 
upon  the  public  miud,  must  give  way  and  reason  become  triumphant.  [Cheers. J  Now,  my 
countrymen,  let  me  call  your  attention  to  a  siUBle  fact,  the  Freedmen's  Bureau.  [Laughter 
and  hiases.]  Teaj  slayery  was  an  accursed  institution  til!  emancipation  took  place.  It  was 
an  accursed  iustitulion  while  one  set  of  men  worked  them  and  got  the  profits.  But  atYer 
emancipation  took  place  they  gave  us  the  Freedmen's  Bareaa.  They  gave  ob  these  agents 
to  go  into  every  county,  every  township,  and  into  every  school  district  throughout  the  United 
States,  and  especially  the  sontliern  States.  They  gave  QS  commifSionerB.  They  gave  us 
812,000,000,  and  placed  the  power  in  the  hands  ol  the  Executive,  who  was  to  work  this 
machinery,  with  the  army  hrought  to  its  aid,  and  to  sustain  it.  ThpE  let  as  run  it,  on  the 
812,000.000  as  a  bpginuing,  and,  in  the  end,  receive  ft;)0,OOO,000  or  $yO,00«,000,  as  the  ease 
may  bt,  and  let  us  woik  Hio  4,(>00,000  of  slaves.  In  fine,  the  Freedmen's  Bureau  was  a 
simple  proposition  to  transfer  4,000,000  of  slaves  iu  the  United  Stales  from  their  oripiual 
owners  to  a  new  set  of  taskmasters.  [Voice,  "Never,''  and  cheers.]  I  have  been  laboring 
four  years  to  emancipate  them;  and  then  I  was  opi>08ed  to  seeing  them  "transferred  to  a  new 
set  of  taskmasters,  to  ha  worked  with  more  rigor  than  they  bad  been  heretofore.  [Cheers.] 
Yes,  under  this  new  system  they  would  work  the  slaves,  and  call  on  the  government  to 
bear  all  the  expense,  and  if  there  was  any  proKts  left,  why,  they  would  packet  them,  [laugh- 
ter and  cheers.]  while  you,  the  people,  must  pay  the  expense  of  running  the  machine  out  of 
your  pockets,  while  they  get  the  profits  of  it.     So  much  for  this  question. 

I  simply  intended  to-night  to  tender  yon  my  sincere  thanks.  But  as  I  go  along,  as  we  are 
talking  about  this  Congress  and  these  respected  gentlemen,  who  contend  that  the  President 
is  wrong,  because  he  vetoed  the  Freedmen's  Bureau  bill,  and  all  this;  because  he  chose  to 
exercise  the  veto  power,  he  committed  a  high  offence,  and  therefore  ought  to  be  impeached. 
[Voice,  "Never."]  T-n-s,  u-o-s,  they  are  ready  to  impeach  him.  [Voice,  "  Let  them  try 
it."]  And  if  they  were  satisfied  they  had  the  nest  Congress,  by  as  decided  a  majority  as 
this,  upon  some  pretext  or  other — violating  the  Constitution,  neglect  of  duty,  or  omitting 
to  enforce  some  act  of  law — upon  some  pretext  or  other,  they  would  vacate  the  Executive 
department  of  the  United  States.  [A  voice,  "  Too  had  they  don't  impeach  him."]  Wha-t  ! 
As  we  talk  about  this  Congress,  let  me  call  the  soldiers'  attention  to  this  immaculate  Cou- 
greas — let  me  call  your  attention.  Oh!  this  Congress,  that  could  make  war  upon  theExoeu- 
live  becanse  be  stands  upon  the  Constitution  and  vindicates  the  rights  of  the  people,  exer- 
cising the  veto  power  in  their  behalf^because  he  dared  to  do  this,  they  can  clamor  and  talk 
about  impeachment.  And  by  way  of  elevating  themselves  and  increasing  confidence  with  the 
soldiers  throughout  the  country,  they  talk  about  impeachment. 

So  far  as  the  Feniaus  are  concerned ;  npun  this  subject  of  Fenians  let  me  ask  yon  very 

glainly  here  to-night  to  go  back  into  my  history  of  legislation,  and  even  when  governor  of  a 
tate — let  me  ask  if  there  is  a  man  here  to  night,  who,  in  the  dark  days  of  Know-nothiag- 
ism,  stood  and  sacrificed  more  for  their  rights?    (Voice,  "Good,"  and  cheers.] 

It  has  been  my  peculiar  misfortune  always  to  have  fierce  opposition,  because  I  have 
always  struck  mj  blows  direct,  and  fonght  with  right  and  the  Constitution  on  my  side. 
(Cheers.]  Yes,  1  wiUcouie  hack  to  the  soldiers  again  in  a  moment.  Yes.  here  was  a  neu- 
trality law.  J  was  sworn  to  support  the  Constitution  and  see  that  that  law  was  faithfully 
executed. 

And  becanse  it  was  executed,  then  they  raised  a  clamor  &  tried  to  make  an  appeal  to  the 
foreigners,  and  especially  the  FeniaoB.  And  what  did  they  do  J  They  introduced  a  bill  to 
tickle  Rnd  play  with  the  fancy,  pretending  lo  repeal  the  law,  and  at  the  same  time  making 
it  worse,  and  then  left  the  law  just  where  it  is.  [Voice.  "That's  so."]  They  knew  that 
whenever  a  law  was  presented  to  me,  proper  in  its  provisions,  ameliorating  and  softening  the 
rigors  of  the  present  f&m,  that  it  would  meet  my  hearty  approbation ;  hut  as  they  were  pretty 
well  broken  down  and  losing  public  confidence,  at  the  heels  of  the  session  they  found  they 
moat  do  something.  And  hence,  what  did  they  do?  They  pretended  to  do  something  for 
the  soldiers.  Who  has  done  more  for  the  soldiers  than  1  have  f  Who  has  perilled  more  iu 
this  struggle  ihao  1  have  T  [Cheers.]  But  then,  to  make  them  their  peculiar  fdends  aijd 
favorites  of  the  soldiers,  they  came  forward  with  a  proposition  to  do  what?  Why,  we  will 
give  the  soldier  %:,0  bounty— $50  bounty— your  attention  to  this— if  he  has  served  two  years ; 
and  $IO0if  he  has  served  three  years. 

Now,  mark  you,  the  colored  man  that  served  two  years  can  get  his  $100  bounty.  But  the 
white  man  mnst  serve  tAree before  he  can  get  hig.  [Cheers.]  But  that  is  not  the  point.  While 
they  were  tickling' and  attempting  to  please  Oio  soldiers,  by  giving  them  J50  bounty  for  two 
years*  service,  they  took  it  into  their  h.^ads  to  vote  somebody  else  a  bounty,  [laughter,]  and 
they  voted  themselves  not  |50  for  two  years'  service ;  your  attention— I  want  to  make  a  lodg- 
ment in  your  minds  of  the  (acts  because  I  want  to  put  the  nait  in,  and  haviug  put  it  in,  I 
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want  to  eliiicli  it  on  the  other  side.     [Chee 

who  rollowed  his  fjallant  officers,  slept  in  t 

blood,  and  left  his  limba  behind  bim  and  ciuiie horn e  m angled  an^  maimed, 

if  he  haa  served  two  years.     But  the  members  of  Congress,  who  never 

can  get  $4,000  extra  pay.     [Iiond  cheering.] 

Thiais  a  faint  picture,  mj  conntrjmen,  of  what  has  transpired.     [A  vi 

riEtion."]  Feltow-citizena,  joa  are  all  familiar  with  the  work  of  resto: 
tsince  the  rebellion  collapsed,  since  tbe  armies  were  snppressed  on  the  field,  that  everything 
that  could  be  done  has  been  done  by  the  executive  department  of  the  government  for  the 
restoration  of  the  government.  Everything  haa  been  done  with  the  exception  of  one  thing, 
and  that  is  the  admission  of  members  Irom  the  eleven  States  that  went  into  the  rebellion. 
And  after  having  accitpted  the  terms  of  the  government,  having  abolished  slavery,  having 
repndialed  their  debt,  and  sent  loyal  representatives,  everything  baa  been  done,  excepting  the 
admission  of  represeutatives  which  all  the  States  are  constitutionally  entitled  to.  [Cheers.] 
When  you  torn  and  examine  the  Constitution  of  the  United  Slates,  you  find  that  you  cannot 
even  amend  that  Constitution  so  as  to  deprive  any  State  of  its  equal  suffrage  in  the  Senat«. 
[A  voice,  "They  have  never  been  oat,"]  It  ia  said  before  me,  "They  have  never  been 
out."  I  aay  HO  loo,  and  they  cannot  go  ont.  [Cheers,]  That  being  the  &ct,  under  the 
Constitution  they  are  entitled  to  equal  suffrage  in  Ihe  Senate  of  the  United  States,  and  no 
power  hea  the  right  to  deprive  'them  of  it,  without  violating  the  Constitution.  [Cheera,  ] 
And  the  same  argument  applies  to  the  House  of  Representalivea. 

How  then  does  the  matter  standi  It  used  to  be  one  of  the  arguments  that  if  the  ^tates 
withdrew  their  representatives  and  senators  that  that  was  secession — a  peaceable  breaking 
up  of  the  government.  Now,  the  radical  power  in  this  government  turn  around  and  ussame 
that  the  States  are  out  of  (he  Union,  that  they  are  not  entitled  to  rapresentafion  in  Congress. 
[Cheers.]  That  is  to  say,  they  are  diasolutionists,  and  their  position  now  ia  to  perpetuate  a 
disruption  of  the  government,  and  that,  too,  while  they  are  denying  the  States  the  right  of 
representation,  they  impose  taxation  npoo  them,  a  principle  upon  wbieb,  in  the  Bevolution, 
yon  resisted  the  power  of  Great  Briton,  We  deny  the  right  of  taxation  without  rcpreaenla- 
tlon.  That  ia  one  of  our  great  principles.  Let  the  government  be  restored.  I  have  labored 
for  iL  Now,  I  deny  this  doctrine  of  secession,  come  from  what  quarter  it  may,  whether 
from  the  north  or  from  the  south.  I  am  opposed  to  it.  I  am  for  the  Union  of  the  States. 
[Voices,  "That's  rigbt,"  and  cheers.}  I  am  for  thirty-six  States,  remaining  where  they  are, 
under  the  Conatitutiou,  as  your  fathers  made  it,  and  handed  it  down  to  you;  and  if  it  is 
altered,  or  amended,  let  it  be  done  in  the  mode  and  manner  pointed  by  that  instrument  itself, 
and  in  no  other,     fCheers.] 

I  am  for  the  restoration  of  peace.  Let  me  ask  this  people  here  l«-tiight  if  we  have  not 
ehed  enough  bloods  Let  me  ask  are  you  pr^ared  to  go  into  another  civil  waTi  Lfit  me 
Hsk  this  people  here  Iv'night  are  they  prepared  to  sot  man  upon  man,  and,  in  the  name  of 
God,  lift  his  hand  against  the  throat  of  his  fellow  !  [Voice,  "  Never."]  Are  you  prepared 
to  see  our  fields  laid  waste  again,  our  busineaa  and  commerce  suspended,  and  all  trade 
stopped  ?  Are  you  prepared  to  see  tliia  land  again  drenched  in  our  brothers'  blood  7  Heaven 
avert  it,  is  my  prayer.  [Cheers.]  I  am  one  of  those  who  believe  that  man  does  sin,  and 
having  sinned,  I  believe  he  mast  repent;  and,  sometimes,  having  sinned  and  having  repented 
makes  him  a  better  man  than  he  was  before.  [Cheers.]  I  know  it  has  been  said  that  I 
have  eiercised  the  pardoning  power.  Y-a-a,  I  have.  [Cheers  and  "  What  about  Drake's 
constitution)"]  i'-a-s,  1  have,  and  don't  you  think  it  is  to  prevoill  I  reckon  I  have  par 
doned  more  men,  turned  more  men  loose  and  set  them  at  liberty  that  were  imprisoned,  I 
imagine,  than  any  other  living  man  on  God's  habitable  globe,  [Voice,  "  Bully  for  you," 
and  cheers.]  Yes,  I  turned  47,000  of  our  men  who  engaged  in  this  struggle,  with  the  arms 
they  captured  with  them,  and  who  were  then  in  prison,  I  turned  them  loose.  [Vpice,  "Bully 
for  you,  old  fellow,"  and  laughter.] 

Large  numbers  have  applied  for  pardon,  and  I  have  granted  them  pardon.  Yet  there  are 
some  who  condemn  and  hold  me  responsiijle  for  so  doing  wrong.  Yes,  there  are  some  who 
stayed  at  home,  who  did  not  go  into  the  field  on  the  other  side,  that  can  talk  about  others 
being  traitors  and  being  treacherous.  There  are  some  who  can  talk  about  blood,  and  ven- 
geance, and  crime,  and  everything  to  "  make  treason  odious,"  and  all  that,  who  never  smelt 
gunpowder' on  either  side.  [Cheers  ]  Yes,  they  can  condemn  others  and  recommend  hang- 
ing and  torture,  and  all  that.  If  I  have  erred.  I  have  erred  on  the  side  of  mercy.  Some  of 
these  croakers  have  dared  to  assume  that  they  are  better  than  was  the  Saviour  of  men  him- 
BBlf— a  kind  of  over  righteousness— better  than  everybody  else,  and  always  wanting  to  do 
Deity's  work,  thinking  he  cannot  do  it  as  well  as  they  can.  [Laughter  an'd  cheers.]  Yes, 
the  Saviour  of  man  came  on  the  earth  and  found  the  human  race  condemned  and  sentenced 
under  the  law.  But  when  they  repented  and  believed,  he  said,  "  Lot  tbero  live."  Instead 
of  executing  and  pitting  the  worid  to  death  he  went  upon  ihe  cross,  and  there  was  painfuHy 
nailed  by  these  unbelievers  that  I  have  spoken  of  here  to-night,  and  there  shed  his  blood 
that.youand  I  might  live.  [Cheera.]  Think  of  it!  To  execute  and  hang  and  put  to  death 
^ght  millions  of  people.  [Voices,  "Never."]  It  is  an  absurdity,  and  such  a  thing  ia  '~ 
practicable  even  if Jtjvere  light      "-"'--"--  ^ -'-'<—    -'-••■-       •-     .--_:.  j^_ 
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[Graat  dieeriog-.]  Iain  not  the  conrt,  I  am  not  the  jory,  oor  the  jodee.  [Voice,  "Nor  the 
MoseH."]  Before  the  case  comes  to  me,  and  all  other  casee,  it  would  have  to  cnmc  on  ai>pli- 
cation  as  a  oase  for  pardon.  T l^at  is  the  onlj  way  the  case  can  e^t  to  me.  Wbv  don't 
Judge  Chase — Judge  Chaae,  the  Chief  Justice  of  the  United  States,  JQ  whose  district  he  is — 
why  don't  he  try  bimJ  [Loud  cheers.]  But,  perhaps,  1  conM  answer  the  question,  as 
eoDietimes  persons  want  te  be  facetious  and  indulge  iu  repartee,  I  might  ask  you  a  question, 
why  don't  yon  hanp  Thad.  Stevens  and  Wendell  Phillipa  !  [Great  cheering.]  A  traitor  at 
one  end  of  the  lice  la  aa  had  as  a  traitor  at  the  other. 

I  know  that  there  are  some  who  have  eot  their  little  pieces  and  sayings  to  repeat  on  pnblic 
occasione,  like  parrots,  that  have  been  placed  In  their  mouths  by  their  superiorH,  who  have 
not  the  courage  and  the  manhood  to  come  fornard  and  tell  them  themselves,  hut  have  their 
underatrapperB  to  do  their  work  for  them.  [Cheers.]  I  know  there  is  some  that  talk  about 
this  uaiversal  elective  franchise  upon  which  they  wanted  to  upturn  the  gOTenimout  of  Lou- 
isiana and  institute  another;  who  contended  that  we  must  send  men  there  lo  control,  govern, 
and  manage  their  slave  population,  because  they  are  inuompeteut  to  do  it  themselves.  And 
yet  they  turn  round  when  they  get  there  and  say  they  are  competent  to  go  to  Cougreee  and 
manage  the  affairs  of  State.  [Cheers.}  Before  you  commence  throwing  your  stines  you 
ought  (o  he  sure  you  don't  live  in  a  glass  house.  Then,  why  all  this  clamorl  Bon't  ^on 
see,  my  couiitrynien,  it  is  a  question  of  power,  and  being  in  power  as  they  ere.  tiieir  object 
is  to  perpetuate  their  power!  Hence,  wnenTon  talk  about  turning  any  of  Item  out  of  office, 
oh,  they  talk  about  "  bread  and  batter."  [Laughter.]  Yea.  these  men  are  the  most  perfect 
and  complete  "  bread  and  butter  party  "  that  has  ever  appeared  in  this  government.  [Great 
cheefing.]  When  you  make  an  effort  or  struggle  to  take  the  nipple  out  of  their  mouths, 
hon  they  clamor.'  They  have  staid  at  home  here  five  or  sis  years,  held  the  offices,  grown 
fat,  and  enjoyed  al!  the  emuluments  of  position,  and  ovvr,  when  yoo  talk  about  turning  one 
of  Ihem  out,  "Oh,  it  is  proscription,"  and  hence  they  come  forward  and  propose  in  Congress 
to  do  what!  To  pass  laws  to  prevent  ttte  Executive  from  turning  anybody  out.  [Voice, 
"  Put  'em  out."]  Hence,  don't  you  see  what  the  policy  was  to  he  !  J  believe  in  the  good 
old  doctrine  advocated  by  Washington,  Jefferson  aiid  Madison,  of  rotation  in  ofSce. 

These  people  who  have  been  enjoying  these  offices  seem  to  have  lost  sight  of  this  doctrine. 
I  believe  that  when  one  set  of  men  have  enjoyed  the  emoluments  of  officelong  enough,  they 
should  let  another  portion  of  the  people  have  a  chance.  [Cheers.  ]  How  are  these  men  to 
be  got  out — [Voice,  "  Kick  'em  out;"  cheers  and  laughter]  unless  your  Eiecutive  can  put 
them,  nuleea  you  can  reach  them  through  the  President!  Congress  says  he  shall  not  turn 
them  out,  and  they  are  trying  lo  pass  laws  to  prevent  it  being  done.  Well,  let  me  say  to 
jou  if  yon  will  staod  by  me  in  this  action,  [Cheers,]  if  you  will  stand  by  me  in  trying  to 
give  the  people  a  fair  chance,  soldiers  and  citizens,  to  participate  in  those  offices,  God  being 
willing,  tvitll  "kick  them  out"  just  as  fast  as  I  can.  [Great  cheering.]  Let  me  saj-  to 
you  in  concluding,  what  I  have  said,  and  I  intended  to  say  hut  little,  hut  was  provoked  mto 
this  rather  than  otherwise,  i  care  not  for  the  menaces,-  the  lannts  and  jeers.  I  care  not  for 
the  threats;  I  do  not  intend  to  be  bullied  hy  my  enemies  nor  overawed  by. my  friends; 
[cheers ;  ]  but  God  willing,  with  your  help,  I  will  veto  their  measures  whenever  they  come 
to  me.  [Cheers.]  I  place  myself  upon  the  ramparts  of  the  Constitution,  and  when  I  see 
the  enemy  approaching,  so  long  as  T  have  eyes  to  sec,  or  ears  to  hear,  or  a  tongue  to  sound  the 
alarm,  so  help  me  Goa  I  will  do  it,  and  call  upon  the  people  to  he  my  judges.  [Cheen.  ]  I 
tell  you  here  to-night  that  the  Constitution  of  the  country  is  being  encroached  upon.  I  fell 
yon  here  to-night  that  the.  citadel  of  liberty  is  hoing  endangered.     [A  voice — "Go  it, 

I  say  loyou  then,  goto  work;  take  the  Constitution  as  your  palladium  of  civil  anti  religions 
liberty ;  take  it  as  our  chief  ark  of  safety.  Just  let  me  ask  yon  here  to-night  to  cling  to 
the  Constitution  in  this  great  struggle  tor  freedom  and  for  its  preeervatibn,  as  the  snip- 
wrecked  mariner  clings  to  the  mast  wTien  the  midnight  tempest  closes  around  him.  [Cheers.] 
So  far  as  my  public  life  has  been  advanced,  the  people  of  Missouri,  as  well  as  of  other  States, 
know  that  my  efforts  have  been  devoted  in  that  direction  which  would  ameliorate  and  elevate 
the  interests  of  the  great  mass  of  the  people.  [Voice,  "That's  so."]  Why,  where'a  the 
speech.  Where's  the  vote  to  be  got  of  miue,  but  what  has  always  had  a  tendency  to  elevate 
the  great  working  classes  of  the  people !  [Cheers.]  When  they  talk  about  tyranny  and 
despotism,  where's  one  act  of  Andrew  Johnson's  that  ever  encroached  upon  the  rights  of  a 
&ee  man  in  this  land  ?  But  because  I  have  stood  as  a  faithful  sentiuel  upon  the  watch-tower 
of  freedom  to  sonnd  the  alarm,  hence  all  this  traduction  and  deioractiotr  tliat  has  been  heaped 
upon  me.     [*'  Bully  for  Andy  Johnson."] 

I  now,  then,  in  eoncluaioQ,  my  countrymen,  hand  over  to  yon  the  flag  of  your  country 
with  thir^-sii  stars  upon  it.  I  hand  over  lo  you  your  Constitution  with  the  charge  and 
responsibility  of  preserving  it  intact.  I  hand  over  to  you  to-night  the  Union  of  these  Slates, 
the  great  magic  circle  which  embraces  them  all.  I  hand  them  all  over  to  jou,  the  oeople, 
in  -whom  I  have  always  trusted  in  all  great  emergencies— questions  which  are  of  such  vital 
interest — I  hand  them  over  to  you  as  men  who  can  rise  above  party,  who  c%n  stand  around 
the  ^lar  of  a  common  country  with  their  faces  upturned  to  hearen,  swearing  hy  Him  that 
lives  forever  and  erei,  that  the  altar  and  all  shall  sink  in  the  <Iitet,  but  that  the  Constitution 
and  the  Union  shall  be  preserved.     Let  ds  stand  by  the  Union  of  liiese  States — let  ns  fight 
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Enemies  of  tbe  government  come  from  what  quarter  they  may.  My  atan<t  bas  been  taheTi. 
Von  undemtand  white  my  poeitiolL  is,  and  in  parting  with  you  now,  leave  the  govemmeDt  in 
your  haoils  with  the  confidence  I  have  always  bad  that  tbe  people  will  ultimately  redress  all 
wrongs  and  set  the  government  right,  Tlien.  gentlemen,  in  conclusion,  for  the  cordial  wel- 
come yoa  have  given  me  in  this  great  city  of  the  northwest,  whose  destiny  no  one  can  fore- 
tell— now,  [voice,  "Three  cheers  for  Johnson,"!  then,  in  bidding  yoa  good  night,  I  leave 
all  in  your  char^,  and  thank  you  for  the  cordial  welcome  yon  have  given  me  in  this  spon- 
taneous outpouring  of  the  people  of  your  city. 

Joseph  A.  Dbab  sworn 


By  Mr.  Manager  Butler  : 
Question.  "What  ia  your  buaiueee  ? 
Anewer.  Journal  ist. 
Q.  How  long  haa  tliat  been  yourb 
A.  i'ive  years. 
Q.  Can  you  report  speeches  made  1 
A.  I  am  a  sbort-baod  writer  as  well. 

Q.  Did  you  join  tbe  presidential  party  wben  it  went  to  St.  Louis,  via  Cleve- 
land ? 

A.  I  aid  at  Chicago  on  the  6tb  of  September,  1866,  I  believe. 
Q.  Were  you  with  the  presidential  party  at  St.  Louia  t 

Q.  Did  you  take  a  report  of  any  of  the  speeches  made  there  ? 

A.  I  reported  all  the  speeches  made  there. 

Q.  For  what  paper  were  you  reporting  ? 

A.  I  was  with  the  party  as  the  correspoadent  of  the  Chicago  Republican.  I 
made  the  reports  for  the  St.  Louis  Times. 

Q.  Have  you  your  uotea  of  that  report  ? 

A.  I  have  p&rt  of  them. 

Q.  Was  there  speaking  on  the  steamboat  t 

A.  There  was. 

Q.  Did  you  report  that  speech  t 

A,  I  did ;  part  of  it.     Yea,  I  reported  that  speech  on  the  steamboat. 

Q.  Waa  that  in  anawer  to  an  address  of  welcome  by  the  mayor? 

A.  I  thiak  that  was  a  speech  in  answer  to  an  address  of  welcome  by  Captain 
Eads. 

Q.  Who  was  he "!    Whom  did  he  represent  ? 

A.  I  believe  he  represented  a  committee  of  citizens  which  met  the  party  at 

Q.  How  did  you  make  this  report  1 

A.  By  short-hand  writing. 

Q.  How  soon  did  you  write  it  out  1 

A.  That  evening. 

Q.  How  accurate  is  it  where  it  purports  to  be  accurate  ? 

A.  It  ia  a  report  made  for  the  St.  Louis  Times  ;  and,  as  a  matter  of  course, 
reporting  for  &  paper  of  strong  democratic  politica,  I  corrected  inaccuracies  of 
grammar.     That  ia  all. 

Q.  Have  you  since  written  that  out  from  your  notes,  bo  far  as  you  have  the 
notes  ? 

A.  I  have. 

Q.  (Handing  a  manuscript  to  the  witness.)  Look  there  and  see  if  that  is  your 
writing  out  from  your  notes  1 

A.  {Examining  the  manuscript.)  This  is. 

Q.  An  exact  transcript  1 

A,  An  exact  transcript. 

Q.  So  far  as  it  goes,  is  it  an  accurate  report  of  the  speech  as  delivered  by 
Andrew  Johnson  1 
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A.  With  the  excrjption  I  have  mentioned. 

Q,  With  the  exception  of  inaccuracieB  of  grammar 

Mr.  8ta.\beky.  Is  that  the  speech  at  the  steamboat  or  the  hotel  1 

Mr.  Manager  Butler.  At  the  Southern  Hotel,  on  the  balcony.  They  are 
both  here  ;  but  I  am  now  asking  for  the  one  at  the  balcony. 

The  Witness.  The  firat  is  the  speech  at  the  Lindell  Hotel. 

Q.  The  other,  the  one  we  are  inf|uiring  about,  was  at  the  Southern  Hotel  ? 

A.  At  the  Southern  Hotel. 

Mr.  Manager  Butler.  I  mistook.  I  saw  the  memorandum  "  steamboat " 
there.  (To  the  witness.)  Now  take  ihe  speech  at  the  Southern  Hotel.  So 
far  as  your  report  goes,  as  I  understand,  it  is  an  accurate  report  of  the  speech  1 

A.  It  is. 

Q.  Why  is  it  not  all  there  ? 

A.  I  have  lost  part  of  my  notes. 

Q,  Whereabouts  does  it  commence? 

A,  The  speech  in  my  nofes  commences  abruptly  in  the  middle  of  a  sentence, 
"  who  have  got  the  shackles  upon  their  limbs,  and  which  are  as  much  under 
control  and  will  of  the  master  as  the  colored  men  who  were  emancipated." 

Mr.  Howard.  Where  was  this  speech  made? 

Mr.  Manager  Butler.  At  the  Southern  Hotel,  St.  Louis.  It  is  the  same 
speech  that  has  been  read.  (To  the  witness.)  Will  you  read,  sir,  where  your 
report  begins  t  • 

A.  (reading,)  "  Who  have  got  the  shackles  upon  their  limbs,  and  which  are 
as  much  nnder  control  and  will  of  the  master  as  the  colored  men  who  were 
emancipated,  [Hisses  and  cheers.]  And  I  call  upon  you  as  freemen  to  advocate 
the  freedom  " 

Q,  That  will  do  for  the  present.     Does  the  speech  then  go  through  ? 

A.  It  goes  through  to  the  end.' 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  (Gentlemen,  you 
will  see  that  this  report  begins  at  about  the  top  of  the  first  full  column  of  the 
previous  report  after  the  speech  commences,  (To  the  wituesa.)  Have  you  ever 
compared  that  with  this  paper  ? 

A.  I  do  not  know  what  "  this  paper  "  is. 

Q.  This  paper  is  the  St.  Louis  Democrat. 

A.  No,  sir  ;  I  never  have, 

Mr.  Manager  Butler.  We  offer  this  paper  now  in  evidence  ;  I  do  not  care 
to  read  it.     The  variations  are  not  remarkable. 

Mr.  STANBeRY.  We  will  first  cross-examine  the  witness. 

Mr.  Manager  Butler.  Certainly, 

Cross-examined  by  Mr.  Stanbery  ; 

Q.  Was  this  copy  of  yours  published  anywhere  1 

A.  Yes. 

Q.  In  what  paper  ? 

A.  In  the  St,  Louis  Times. 

Q.  What  date  1 

A.  The  Sunday  following;  I  think  the  9th. 

Q.  State  how  much  time  it  requires  a  short-band  writer  to  write  out  bis  notes 
in  what  is  called  long-hand,  compared  with  that  which  is  required  in  taking 
down  the  notation, 

A.  We  generally  reckon  the  difi'erence  between  the  rates  of  speed  in  writing 
long-hand  and  short-hand  as  about  one-sixth  or  one-seventh. 

Q.  That  is,  it  takes  six  or  seven  times  as  long  to  write  out  the  speech  as  it 
does  to  take  the  notes? 

A.  No,  sir. 

Q.  How  then  f 
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A.  There  are  frequentiy  interruptions  in  tbe  course  of  a  speech ;  there  are 
frequent  pauses  of  a  speaker,  and  a  great  many  things. 

Q.  But  suppose  there  are  no  pauses,  hut  you  are  merely  taking  down  the 
speech  J 

A.  If  a  man  talks  steadily  for  two  or  three  minutes  together,  it  will  take  from 
twelve  to  twenty  minntus  to  write  out  what  he  may  say  in  three  minutes'  time, 
ordinarily. 

Q.  That  is,  four  times  as  long? 

A.  Yes. 

Q.  Suppose  he  speaks  rapidly  and  excitedly  1 

A.  If  he  is  a  very  fluent  speaker  it  may  take  longer. 

Q.  Of  course  there  is  a  difference  between  speakers  as  to  that  ? 

A.  A  very  great  deal  of  difference. 

Q.  In  a  rapid  speaker  what  ia  the  proportion  of  time  ? 

A.  My  last  answer  covers  it :  I  cannot  say  more  precisely  than  that. 

Q.  Does  the  standard  you  give  of  four  times  as  long  apply  to  those  who 
Bpeak  deliherately  ? 

A.  Yes,  I  think  that  would.  A  man  could  easily  write  out  the  remarks  of  a 
deliberate  speaker  in  four  times  the  length  of  time. 

Q.  What,  then,  is  the  proportion  of  time  in  the  case  of  a  rapid  speaker  ? 

A.  Some  men  speak  about  as  high  as  two  hundred  and  thirty  words  a  minute. 
A  long-hand  writer  can  write  out  about  twenty-eight  or  thirty  words  a  minute 
steadily,  if  he  is  a  rapid  penman  and  has  no  difficulty  in  reading  his  not«s. 

Q.  Then  it  ought  to  be  from  eight  to  ten  times  as  long  for  a  rapid  speaker  ? 

A,  About  seven  times  as  long. 

Q.  Twenty-eight  to  two  hundred  ? 

A.  That  is  about  seven  times. 

Q.  Then  the  long-hand  writer  who  is  reporting  will  get,  in  case  of  a  rapid 
speaker,  one  word  in  seven  'i 

A.  If  he  attempts  to  write  out  in  full. 

Re-examiucd  by  Mr,  Manager  Butler  ; 

Q.  Do  I  understand  you  that  the  whole  of  your  report  of  the  speech  was 
published  in  the  Times  from  all  your  notes  ! 

A.  Not  the  whole  of  it, 

Q.  Was  it  condensed  for  that  publication  1 

A.  It  was  considerably  condensed. 

Q.  Was  Andrew  Johnson  a  rapid  speaker  in  the  manner  that  he  spoke  1 

A.  Mr.  Johnson  is  a  very  fluent  speaker  and  a  very  incoherent  one. 

Q.  Bepeating  frequently  his  words  1 

A.  Very  frequently ;  very  tautological,  very  verbose. 

Q.  Does  that  enable  him  to  be  taken  with  more  ease  ! 

A.  It  enables  him  to  be  taken  with  more  ease. 

Q.  Is  it  not  within  your  experience  that  there  are  men  who  by  practice  in 
long-hand  hy  abbreviations  can  follow  very  accurately  or  quite  accurately  a 
speaker  who  spoke  as  Andrew  Johnson  spoke  ? 

A.  I  think  they  could  give  the  sense  of  his  speech  without  doing  him  any 
injustice. 

Q.  How  was  it,  taking  into  consideration  the  interruptions,  supposing  such  a 
writer  had  been  taking  him  from  the  balcony  t 

A.  He  would  have  to  indicate  the  interruptions  ;  he  could  not  write  them  out. 

Q.  But  could  he  get  the  sense  of  what  tbe  speaker  was  saying  J 

A.  Of  the  speaker  or  the  interruptions  ? 

Q.  Of  the  speaker. 

A.  Y'es  he  could. 


y  Google 


348  IMPEACHMENT  OF  THE   PBB8IDENT. 

By  Mr.  Stanberv  ; 

Q.  A  long-hand  writer  may  take  the  aense  and  auhstanee  of  a  speech ;  that 
is,  he  may  take  the  senae  and  substance  as  to  hie  ideas  of  what  are  the  sense 


A.  Undoubtedly ;  he  must  rely  on  his  own  view  of  what  was  intended  to  be 
eatd. 

By  Mr.  Manager  Butler  : 

Q.  By  dictating  a  report  from  the  cotes,  with  another  peraou  to  write  out,  it 
can  be  much  more  rapidly  written  oat,  can  it  not  ? 

A,  Yes,  sir;  at  least  one-fourth. 

Mr.  Manager  Butler.  I  put  this  report  in  evidence.  I  do  not  propose  to 
read  it. 

Mr.  Stanbrry.  Let  it  he  printed. 

Mr.  Manager  Butler.  Certainly. 

The  report  made  by  the  witness,  Joseph  A.  Dear,  is  as  follows  : 

Speechfiom  balcony  of  Southern  Hotel. 

After  a  few  words  of  thaults  Mr.  Johnson  was  inlerrupted  with  inquiries  "  about  New 
Orieaos,''  and  in  reply  he  charged  the  reaponGlbMity  of  that  riot  on  Congiess,  saying  it  was 
certainly  planned  and  that  every  drop  of  blood  shed  in  it  reeled  oo  the  skirts  of  the  radical 
Congress,  defended  himself  from  (he  charjie  of  haTing  been  a  traitor,  asked  had  he  pla:Fed 
"Judas"  to  ThaddeuB  Stevens  Wendell  Phillips  or  Charles  Sumner,  spoke  of  the  major- 
ity in  Con^^ress  as  "this  same  persecating  nefariooB  and  diabolical  clan"  and  referring  to 
an  intermption  about  "Moses"  said  that  Uiere  were  other  men  in  the  country  who  claimed 
their  sympathy  besides  colored  men. 

who  have  got  the  shackles  upon  their  limbs  and  which  are  as  much  under  control  and  will 
of  the  master  as  the  colored  men  who  were  emaocipated  (hisses  and  cheers)  and  I  call  upon 
you  as  freemen  to  advocate  the  freedom  of  the  white  man  as  well  as  the  colored  man.  1  have 
nothing  to  complain  about  emancipation.  I  tried  todo  as  much  and  have  done  as  much  as — 
and  when  they  talk  about  Moses  and  the  promised  land — where  is  the  promised  land  that 
these  people  propose  to  leid  them  to  when  uiey  talk  about  taking  them  out  of  America  and 
sending  them  to  other  climes  what  is  it  Choy  propose?  Why  it  is  to  give  them  a  Freed- 
men's  Bureau  and  then  wbatt  Why  here  in  the  south  it  is  not  necessary  for  me  to 
talk  to  you  about  the  system  and  how  it  operates.  We  kuow  slaves  have  been  worked  here 
before.  Their  orl^nal  owners  bought  the  land  and  boaglit  the  negroes,  paid  all  the  eipenses 
of  carrying  on  the  farm  and  in  the  end  after  bringing  the  products  to  the  market,  if  there 
was  any  profit  on  them  these  men  pat  it  into  their  pocket. 

I  am  not  addressing  myself  te  your  passions,  and  when  reason  and  argument  again 
— le  Iheir  sway  on  the  public  mind  this  prejudice  mnst  give  way  and  reason  and  argu- 


ment  become  triumphant.  Now  let  me  eallyourattention  to  a  single  fact,  the  bureau, 
slavery  was  an  accursed  institution  but  after  emancipation  took  place  the  ConBress  here  gave 
us  our  commissioners,  gave  us  twelve  millions  of  dollars,  placed  the  power  in  the  hands  of  the 
President  or  the  Executive,  who  was  to  work  this  machinery  with  the  army  to  sustain  it,  and 
let  us  work  the  foar  millions  of  slaves.  In  fine  the  Freedmen's  Burean  was  a  simple  proposition 
to  transfer  the  four  million  of  slaves  in  the  United  Stales  from  their  original  owners  to  a  new 
set  of  taskmasters.  I  had  been  laboring  for  years  to  try  and  get  them  freed  and  I  was  opposed 
to  seeing  them  transferred  to  a  new  set  of  taskmasters  to  be  worked  with  more  rigor  than 
before.  Yes,  under  this  new  system  they  would  work  the  slaves,  the  goveramenl  was  to 
bear  all  the  expense  and  if  there  was  any  profits  left  they  would  pocket  them.  So  much 
for.this  question.  1  merely  intended  to  tender  you  here  tonight  my  thanks  tonight  as  we 
go  along  and  not  to  talk  about  this  Congress  that  says  the  President  is  wrong  because  he 
vetoed  the  freedmen's  Bureau  Bill,  and  because  the  President  exercised  the  veto  power,  he 
has  committed  a  higb  offence  and  therefore  he  ought  to  be  impeached.  (No.)  Tes  they  are 
ready  to  impeach  him  and  if  they  were  satisfied  of  having  as  large  a  majority  in  the  next 
Congress  as  this,  they  would  upon  gome  pretest  of  violating  some  law  or  some  provision 
of  me  ConaHtulion  they  would  vacate  the  Bieculivo  of  the  United  States.  As  they  talking 
aboQl  the  soldiers  let  me  call  the  atteation  oif  the  soldiers  to  tbii  immaculate  Congress, 
this  Congress  which  can  make  war  upon 

upon  the  ( 
the  President  because  be  stands  by  the  ( Coastitutioa  andeiercises  the  vet«  power  in  behalf  of 
the  people  they  dared  to  talk  about  impeachment 
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By  way  of  immortaliEing  tliemselves  and  increasing  the  confidence  of  the  soHiera, 
throughout  this  country  at  one  time  they  talked  alKiut  impeach  me  ot.  (How  about  the 
reniauB  ?)  (Laughter)  So  far  aa  the  Feniaas  are  concerned  let  me  aak  any  Fenians,  if 
there  are  any  here  to-night,  to  go  back  to  my  histotj  and  say  who  in  the  dark  days  of 
Know-nothingism,  stood  and  made  more  sacrifice  for  theitrights.  It  has  been  my  peculiar 
misfortune  always  to  ha^e  fierce  opposition  bECausB  I  have  always  struck  my  blows  direct 
and  fought  with  the  right,  jind  Constitution  on  my  side.  Yes  here  was  tLe  law  of  neutrality 
and  I  was  sworn  to  support  the  Constitution  and  see  that  law  faithfully  eiecuted  ( "  Why 
didn't  yon  do  it  ?")  The  law  was  eiecnted,  and  because  it  was  eiecuted  they  raised  a 
clamor  and  made  an  appeal  to  the  Fenians  and  they  pretended  to  repeat  the  law,  bat  left  it 
jnst  as  it  was,  Tiiey  knew  that  whenevet  a  law  was  presented  to  me  proper  in  its  character 
and  softening  the  provisions  of  the  present  law  it  would  meet  my  hearty  approbation.  But, 
to  return  to- the  soldier,  as  they  were  ptetty  well  broken  down  and  losing  confidence  at  the 
end  of  secession,  they  thought  they  must  do  something  for  the  soldier.  What  did  tliey  do ! 
Who  has  done  more  for  the  soldier  than  I  have  ?  who  has  sacrificed  more  for  the  soldier  than 
I  have  T  But  they  to  make  them  the  friends  of  the  soldier  they  come  forward  with  a 
proposition — to  do  what  7  To  give  to  the  soldier  fifty  dollars  ((50)  bounty  if  he  has  served 
two  ("2)  years,  one  hundred  dollars  (8100}  if  he  has  served  three  (3)  years.  Now  mark  this. 
The  colored  man  that  served  two  years  can  get  his  one  hundred  (glOO)  adiars  bounty,  but 
the  white  man  must  serve  three  for  bis. 

But  that  is  not  the  point.  While  they  were  tickling  and  attempting  to  please  the  soldier 
hj  giving  him  fifty  (SSO)  dollars  for  two  (2)  years  services  they  took  it  into  their  head  to 
give  somebody  else  a  boanty,  not  of  fifty  (ISO)  dollars  for  two  years  services — now,  atten- 
tion! as  I  want  to  make  an  impression  on  your  minds  of  the  facts — When,  the  brave  hoy  who 
has  followed  his  gallant  Officer,  who  slept  on  the  tented  field,  who  perilled  his  life,  shed  his 
hlood  and  left  his  limbs  behind  him,  he  can  get  fifty  ($50)  dollars  bounty  if  be  has  served  two 
years,  but  the  Member  of  Congress  who  never  smelt  gunpowder  caa  get  four  thousand  dollars 
($4,000)  extra  pay  (Loud  cheers)  That  is  a  true  picture  my  counti7meu  of  what  has 
transpired  in  the  past.  Fellow -citizens  you  are  all  familiar  with  the  work  of  restoration :  you 
know  that  ever  since  the  rebellion  collapsed  everything  has  been  done  that  could  be  done  by 
the  Executive  department  of  the  Government-— in  fact,  all  has  been  done  except  the  admission 
of  the  members  ot  the  eleven  Slates  that  went  into  rebellion,  hut  having  laid  down  their  alms, 
abolished  slavery,  repudiated  their  debts  and  sent  loyal  representatives,  everything  hiui  been 
done  except  the  admission  of  the  representatives  which  all  the  States  are  constitatloually 
entitled  to.  When  you  examine  the  ConstituUon  of  the  United  stales  you  will  find  that  yon 
cannot  refuse  tu  any  slate  ila  suffrage  in  the  Senate  (They  have  never  been  out)  That's 
eol  and  I  have  always  said  they  could  not  go  out  (cheers)  and  that  being  so  they  are 
entitled  to  their  equal  suffrage  in  the  United  States  Senate,  and  no  power  has  the  right  or  can 
deprive  them  of  it  without  violating  the  ConstituUon  of  the  United  States.  And  the  same 
argument  applies  lo  the  representatives  in  the  House.  It  used  to  he  said  that  when  the  states 
relused  lo  send  theit  representatives  that  thaf  was  secession,  a  breaking  up  of  the  Union. 
Now  the  Radical  parly  have  turned  round  and  say  that  the  States  are  not  entitled  to  repre- 
sentation in  Congress.  That  ia  to  sa^  they  are  dissolutioniats  and  their  position  now  is 
to  perpetuate  the  dissolution  of  the  Union  and  that  too  while  they  deny  the  right  of  repre- 
aentatioQ  tbey  impose  on  them  ttuatlon — a  prin (J pie  upon  which  in  the  revolution  your  fathers 
resisted  the  power  of  Great  Britain.  We  deny  the  right  of  taxation  without  rep  resents  lion — 
this  is  one  ot  the  great  principles  of  our  governmeut.  (Cheers.)  Let  the  tfoverninent  be 
restored,  let  peace  he  restored.  Many  years  I  have  labored  foj"  and  I  am  for  it  now.  I  deny 
this  doctrine  of  Beceasion  come  from  whatever  quarter  it  may,  whether  from  the  North  or 
South.  I  am  opposed  to  it.  I  am  for  the  Union  of  these  states  for  the  thirty-sii  stars  rep- 
resenting thlrty-sii  states  remaining  where  theji-  are.  I  am  for  the  Constitution  as  our  fathers 
have  made  it  and  handed  it  down  U>  us  and  it  it  is  altered  or  amended  let  it  be  done  in  the 
mode  appointed  for  it  by  that  instrument  itself  and  in  no  other.  I  am  for  the  restora- 
tion ot  peace.  Let  me  ask  this  people  here  tonight  if  we  have  not  shed  enough  blood.  Let 
me  ask  this  people  here  tonight,  are  you  prepared  to  go  into,  to  go  into,  another  civil  war  I 

(No.)    Let  me  ask  this  people  here  tonight :  are  they  prepared  to  set  Man  upon '  '— 

.N. rr..>  ,:^....  (!_(__;,  ...., t.-L^.^tof  hisbr-*'-'- '     ' 


^_      -  r--i je  this  land  that  gave  a  brother  birth,  dreuehed  in  a  brother's  blood?     I 

am  one  of  those  who  heUeve  (hat  a  man  May  sin  and  that  a  man  May  repent  and  sometimes 
that  having  sinned  &.  having  repented  it  makes  him  a  better  man  than  before,  (Cheers.) 

I  know  it  has  been  said  tlmt  I  have  exercised  the  pardoning  power.  Yes,  I  have  (cheers) 
And  I  reckon  I  have  pardoned  more  men  than  any  other  man  living  on  the  habitable  globe. 
Tes,  I  turned  forty-seven  thousand  of  our  men,  who  were  engaged  in  this  struggle,  who  were 
ia  prison  with  the  arms  we  captured — I  turned  them  loose.  Large  nnmbers  mtve  applied  for 
paraons  and  thus  I  have  granted  pardons  to  some.  But  by  some  I  am  attempted  to  be  held 
responsible  for  doing  wrong.  Yes,  there  are  some  who  stayed  at  home  and  did  not  go  into 
the  field  who  call  out  About  blood  and  punishment  and  making  treason  oduius  and  eW  that 
(Laughter)  who  never  smelled  gunpowder  on  the  other  side.  Yea  they  would  condemn  and 
they  would  hang  and  torture  and  all  that  and  they  that  make  the  comparison — hut  if  1  have 
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erred  I  have  erred  on  mercy's  side  and  some  of  these  croakers  assume  to  set  up  that  they  are 
better  than  the  Saviour  of  manltind,  himself — a  kind  of  over  righteousness — thinking  tbey  are 
better  than  anybody-elae  and  are  always  wanting  to  do  the  Deity's  work,  thinking  they  cau 
do  better  than  be  can.  Yes,  the  Saviour  came  and  found  man  sentenced  and  UDiIer  the  law 
but  when  tbey  repeated  he  said,  "let  them  live."  Instead  of  putting  tbetn  to  death  he  went 
Dpon  and  waa  there  painfully  nailed  by  those  tmbeLievera  that  I  have  spoken  of  and  there 
Bbed  his  blood  and  died  that  yon  and  I  might,  live.  Will  you  execute  and  put  to  death  eight 
million  of  peoplel  It  is  an  absurdity  and  is  impracticable  even  if  it  were  right,  but  it  is 
a  violation  of  all  law,  human  and  divine.     (Hang  JeS  Davis.) 

You  cull  on  Judge  Chase  to  hang  Jeff.  Davis;  will  jou!  (Laughter.)  I  am  uot  the 
court,  I  am  ool  the  Jury  nor  tbo  Judge.  Before  the  case  comes  to  me,  and  all  other  cases, 
it  would  have  to  come  as  a  case  or  application  for  pardon.  That  is  the  only  way  cases  can 
come  before  me.  Why  don't  Judge  Chase,  Chief  Justice  of  the  United  Slates — in  whose 
district  be  is — why  don  t  he  try  him  7  But  perhaps  I  can  answer  the  qneslioo,  and  as  some- 
times people  will  be  facetious  and  indulge  in  repartee,  I  might  ask  you  a  question — why 
dont  you  bang  Thad  Stevens  and  Wendell  Phillips?  [Hisses,  Laughter,  and  Cheers.]  I 
say  that  a  traitor  at  one  end  of  the  line  is  as  bad  as  a  traitor  at  the  other.  I  know  men  on 
some  occasions  who  repeat  sayings  that  have  been  placed  in  their  rooutbe  by  their  superiors, 
who  have  not  the  courije  to  come  forward  and  say  themselves,  but  have  tbeir  understrajj- 
pers  come  forward.  I  know  there  are  some  who  lalk  about  the  elective  franchise  for  which 
they  wanted  to  overturn  the  government  of  Louisiana,  who  say,  "  Wa  roust  make  contracts 
and  send  men  to  these  colored  people  and  raanage  tbeir  affairs  for  them,  and  yet  say  they  are 
competent  to  go  to  Congress  and  and  manage  affairs  of  stale.  Before  you  commence  throw- 
ing your  stones  you  ought  to  be  able  to  say  that  you  dont  live  in  glass  bouses.  Then  why 
all  this  clamor?  Dont  you  see,  my  countrymen,  it  ia  a  question  of  power  and  being  in 
power  it  is  their  object  to  perpetuate  tbeir  power.  Hence  when  you  turn  any  of  them  out 
of  Otfice  they  talk  about  "bread  and  butler."  Yes,  it  is  the  most  perfect  and  complete  bread 
and  batter  party  that  has  ever  appeared  in  this  government,  and  hence  when  you  make  an 
ofler  to  take  a  single  piece  out  of  their  mouths  how  they  clamor.  The  man  who  has  stayed 
at  home  four  or  five  or  sii  years  and  grown  fat  and  indulged  in  all  the  emoiuments  of 
office  and  grown  rich,  when  you  talk  ^out  turning  one  of  them  out  it  is  "proscription," 
and  hence  >t  is  one  of  the  objects  of  the  Congress  of  flie  United  States  to  pass  a  law  prevent- 
ing the  Executive  from  turning  any  one  out.  (Turn  them  all  ont.)  Hence,  dout  you  see 
wnat  the  policy  was  to  be- 
How  were  the  people  to  get  hold  of  the  offices.  The  idea  of  rotation  in  office  nf  the  days 
of  Madison  and  Jeiferson  seems  to  be  lost  sight  of;  but  my  belief  is  that  when  one  set  of  men 
have  been  in  long  enough  it  is  time  soniebiKly  else  should  have  a  turn.  How  are  these  men 
to  be  turned  out?  (Kick  them  ont)  How  is  this  to  ba  done  unless  you  can  reach  them 
through  the  Executive.  Congress  proposes  to  pass  laws  to  keep  them  in.  How  is  this  to 
be  done  unless  it  is  by  the  President  of  the  UnLled  Slates,  Well  let  me  say  to  you,  if  you 
will  stand  by  me  in  vindication  of  the  constittltion  of  the  United  States  in  trying  to  give  the 
soldiers  and  people  a  chance,  I  will  kick  them  out  as  fast  as  I  can  (Loud  cheers.)  I  care 
not  for  the  menaces,  for  the  taunts,  the  jeers,  the  threats.  I  don't  intend  to  be  bullied  by 
my  enemies  or  even  overawed  by  my  Iriende  but  God  being  willing  with  your  help  I  will 
veto  every  measure  of  theirs  whenever  they  come  before  me.  I  place  myselt  on  the  ramparts 
of  the  Constitution  and  when  I  see  the  enemy  approaching  so  long  as  1  have  eyes  to  see  or 
ears  to  hear  or  a  tongue  to  sound  the  alarm  so  help  me  God  I  will  do  it  and  call  for  you  to 
the  rescue  (Loud  cheera.)  I  Jell  you  here  to-night  that  the  constitution  of  the  country 
has  been  encroached  upon,  the  citadal  of  liberty  is  oeing  endangered  (Go  in  Andyi]  Come 
np  to  the  work  and  protect  your  Constitution  as  the  palladium  of  our  civil  and  religious  lib- 
erty for  it  is  the  ark  of  our  safety.  Yes  let  me  ask  you  to  cling  to  the  Constitution  in  this 
great  struggle  for  freedom  as  the  shipwrecked  mariner  clings  to  the  plank  in  the  night  when 
the  tempest  flows  around  him.  So  far  as  my  public  life  is  concerned  the  people  of  Missouri 
know  that  my  efforts  have  been  in  that  direction  which  would  elevate  the  great  masses  of  the 
people.  Where  is  the  speech  or  vote  of  mine  but  what  has  always  had  a  tendency  to  elevatfl 
the  great  masses  of  the  people  and  when  they  talk  about  tyranny  or  despotism  where  is 
one  act  of  Andrew  Johnson's  that  has  encroached  upon  the  rights  of  a  freeman. 

But  because  I  have  stood  upon  the  outworks  of  freedom  and  have  sounded  an  alarm  hence 
all  this  detraction  that  has  been  heaped  upon  me.  Then  in  conclusion  here  to-night  I  hand 
over  the  Sag  of  your  country  with  thlrty-aLx  stars  upon  it.  I  hand  over  the  Constitution  ol 
your  countiy  with  the  charge  and  responaibility  of  preserving  it  intact.  I  band  over  to  you 
to-nigbt  the  great  circle  of  these  states.  I  hand  them  over  to  you,  the  people ;  1  must  I 
h»ve  always  trosted  the  people.  The  great  queslJona  which  pertain  to  your  interest  I  hand 
them  over  to  you  with  the  charge  to  preserve  them  as  men  who  can  rise  above  party 
&  come  around  the  altar  of  a  common  country  &,  with  faces  upturned  to  heaven  swear  by 
bim  and  all  shall  sink  into  the  dust  but  that  the  constitution  shall  be  preserved.  Let  us 
stand  up  for  the  Union  of  these  States,  let  ns  fight  the  enemies  of  the  government  come  from 
whatever  quarter  they  may.  _  Yon  understand  what  my  position  is—oo  tyranny— and  with 
you  to-night,  I  leave  the  Union  in  your  hands  with  the  confidence  I  have  always  bad  that 
the  people  will  redress  all  wrongs  and  set  the  government  right.    Then  gentlemen  of  this 
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great  city  of  tlia  Weelera  SlaleB  in  bidding  yon  farewell  I  leave  all  in  jour  charge  aad  thank 
you  greatly  for  the  cordial  welcome  you  have  given  me  to  your  city  (Loud  cheBrs.) 

BoBEBT  S.  Chew  Bworn  and  examiaed. 

By  Mr.  Manager  Butler  : 
Question.  You  are  employed  in  the  State  Department  ? 
,  Answer.  I  am. 
Q.  In  what  capacity  ? 
A.  Chief  clerk, 

Q.  Is  it  part  of  your  duty  to  supervise  and  know  the  commissions  issued  ] 
A.  The  duty  devolves  particularly  upon  the  commission  clerk  of  the  depart- 
ment to  prepare  all  commisaiona.  The  commission  is  first  made  out  by  a  clerk 
who  is  called  the  commission  clerk  of  the  department.  It  is  brought  to  me, 
and  by  me  sent  to  the  President,  When  returned  with  the  Preeideut'fl  signa- 
ture it  is  submitted  by  me  to  the  Secretary  of  State!  who  counterBigna  it.  It 
then  goes  to  the  commission  clerk  for  the  seal  to  be  affixed. 

Q    Then,  when  it  does  not  belong  to  your  department,  where  does  it  go, 
when  it  is  not  a  commission  of  an  officer  in  your  department  1 
A.  To  the  Treasury, 

Q.  That  is  to  say,  if  I  understand,  the  commissions  of  officers  in  the  Treasury 
are  prepared  at  your  department  ? 

A.  Yes,  sir ;  of  a  portion  of  the  officers  of  the  Treasury. 
Q.  Such  as  whom? 

A.  Such  as  comptrollers,  auditors,  treasurers,  assistant  treasurers,  officers 
of  the  mint,  commissioners  of  the  revenue. 
Q.  Secretary  and  assistant  secretary ) 
A.  Yes,  sir. 

A.  Then,  after  being  prepared,  they  are  sent  to  the  Treasury  t 
A.  Yes,  sir. 

Q.  Those  that  belong  there  1 
A.  Yos.  sir. 

Q.  Those  belonging  to  your  office  ar»  issued  from  your  office  1 
A.  From  the  Department  of  State, 

Q.  Now,  will  you  have  the  kindness  to  tell  us  whether,  after  the  passage  of 
the  civil-tenure  act,  any  change  was  made  in  the  commissions  of  the  officers  of 
your  department  to  conform  to  that  act? 
A.  There  was. 

Q.  What  was  that  change?  Tell  us  how  the  commission  ran  in  that  regard 
before  and  how  it  has  been  since. 

A.  (Referring  to  forms.)  The  form  of  the  old  commission  was  "during  the 
pleasure  of  the  President  of  the  United  States  for  the  time  being."  Those  words 
have  been  stricken  out,  and  the  words  "  subject  to  tlie  conditions  prescribed  by 
law  "  inserted. 

Q,  Does  that  apply  to  all  commissions  ? 
A,  That  applies  to  all  commissions. 
Q.  When  was  that  donel 

A.  Shortly  after  the  passage  of  the  tenure-of-office  act. 
Q.  About  how  soon,  if  you  can  tell  us,  one  month  or  ten  days  1 
A.  I  cannot  say  exactly,  but  when  the  first  case  came  up,  making  il  necessary 
for  the  commission  clerk  to  prepare  a  commission,  he  applied  for  instructions 
under  that  act. 

Q.  Was  the  subject  then  examined  in  the  department? 
A.  It  was, 

Q.  Was  this  change  made  after  that  examination  or  beforel 
A,  After  the  examination. 
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Q.  Was  it  made  by  the  direction  of  the  Secretary  or  not  ? 
A.  The  ease  was  Buhmitted  hy  the  Secretary  to  the  legal  examiaer,  and  upon 
hie  opinion  the  change  waa  made. 
Q.  By  order  of  the  Secretary? 

A.   I  think  BO. 

Q.  Vou,  print  the  form  of  your  commiaBiona  on  parchment  by  copper-plate, 
do  you  not  1 

A,  Yes,  sir. 

Q.  Was  the  copper-plate  then  changed  to  make  all  forms  ? 

A.  It  was. 

Q.  For  the  varioua  kinds  of  coramisBions? 

A.  Yea,  air. 

Q,  Have  you  blank  forms  of  the  various  kinds  of  commissiona  laaued  by 
your  department  ? 

A.  I  nave.     [Producing  a  number  of  blank  forms.] 

Q.  Prior  to  the  paasage'of  the  act  of  the  2i  of  March,  1867,  being  the  tenure- 
of-civil-office  act,  were  all  the  commiasiona  issued  to  hold  office  ■■during  the 
pleasure  of  the  President  for  the  time  being?"  Were  they  all  issued  in  that 
form? 

A.  They  were  all  issued  in  that  form. 

Q.  Since  this  change  have  all  commissions  been  issued  in  the  changed  form  ? 

A.  They  have  been, 

Q.  Have  such  changed  commtSBions  been  signed  by  the  President? 

A,  They  have  been, 

Q.  Has  there  been,  down  to  to-day,  any  other  change  than  the  one  you  have 
stated  ? 

A.  None  at  all,  that  I  am  aware  of. 

Q.  Has  any  commission  whatever  for  any  officer  been  eent  out  from  your 
department  since  the  pasaage  of  the  act,  except  in  this  changed  form? 

A.  I  am  not  aware  of  any. 

Q.  Could  there  have  been,  except  by  accident,  without  your  knowing  it  I 

A.  Not  unless  by  accident, 

Mr.  Manager  BuTLBB,  (to  the  counsel  for  the  respondent.)  I  now  propose, 
gentlemen,  to  offer  these  forma  in  evidence,  but  I  will  not  read'  them  unless  you 

Mr.  Stanbbby.     Ton  will  allow  ua  to  ask  some  ijueations  first,  I  suppose. 

Mr.  Manager  Butlbb.     Certainly. 

Cros  a -examined  by  Mr.  Stanbery  : 

Q.  Mr.  Chew,  aa  I  understand  ynu,  the  old  forta  contained  this  clause,  "  said 
officer  to  nold  and  eserciae  the  office  during  the  pleasure  of  the  President  of 
the  United  States  for  the  time  being."     That  waa  the  old  form  t 

A.  Yes,  sir. 

Q.  And  I  understand  you  that  the  words  '■during  the  pleasure  of  the  Presi- 
dent of  the  United  States  for  the  time  being  "  are  now  left  out,  and  the  words 
"subject  to  the  conditions  prescribed  by  law"  are  inserted  1 

A.  Yes,  sir. 

Q.  Have  you  ever  changed  one  of  your  plates  or  forms  so  aa  to  introduce  in 
place  of  what  waa  there  before  these  words,  "to  hold  until  removed  by  the 
President,  with  the  consent  of  the  Senate  t" 

A.  No,  sir. 

Q.  You  never  have  1 

A.  We  never  have. 

Q,  Let  me  aak  you  if  any  commission  haa  been  issued  to  a  head  of  Depart- 
ment different  from  thoae  that  you  issued  before  the  tenure -of- office  act  ?  Haa 
any  commission  since  that  act  been  issued  to  a  head  of  department  t 
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A.  I  am  not  aware  of  any.     I  brought  no  forms  of  commisaion  to  a  head  c 
Department,  and  did  not  examine  that  question. 

o.  Have  you  a  separate  plate  for  the  eommisaion  of  a  head  of  department  1 


A.  I  cannot  answer  that  question. 

Q.  But  you  recollect  no  instance  in  which  any  change  has  been  made  th' 

A.  I  do  not. 

By  Mr.  Manager  Butlbr  : 

Q.  lias  there  been  any  commission  issued  to  a  head  of  department  since 
March  2,  1867  1 

A.  I  do  not  recollect  at  this  moment. 

Mr,  Manager  BjiTLER.  Then,  of  course,  there  is  no  change. 

Mr.  Stanbery.     Of  course  not;  that  is  what  we  have  proved. 

Mr.  Manager  BuTLeR,  (to  the  witness.)  Hand  to  the  clerk  all  the  forms  you 
have  brought  with  you.     We  offer  them  in  evidence. 

The  forms  offered  in  evidence  are  aa  follows: 


,  President  of  the  United  Slates  of 'America,  lo  all  teho  shall  see  these  presents, 

greeliig : 

Know  ye.  that,  repoeine  Bpecisl  trust  anfl  conlifleiice  in  the  integrity,  ability,  and  punctu- 

ftlity  of ,  I  do  appoint deputy  postmaater ,  and  do  authoriae  and 

empower  bim  to  execute  and  fulfil  the  duties  of  that  office  ai:cording  to  law  ;  and  to  have 
and  lo  hold  the  said  ofBce,  with  all  the  powers,  privileges,  and  emolutnenta  to  the  same  of 

right  appertaining  nnto  hioi  the  said [duriop;  the  pleasure  of  the  President  of 

the  United  States  for  the  Mme  being,  and]  until  the  end  of  tbe  next  session  of  the  Senate  ot 
tibe  United  States,  and  no  longer, 

Id  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent,  and  the  seitl  of  the 
United  Stales  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washington  the  —  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  tbe  United  States  of 

America  the . 

By  the  President; 

Secretary  of  State, 

New  form  permanent  postmaster.— No  form  of  aid  commission  in  the  department. 

,  President  of  the  United  Stales  of  America,  to  all  who  shall  see  these  presents, 

greeting  : 

Know  ye,  that,  reposing  special  trust  and  confidence  in  the  integrity,  ability,  and  punctu- 
ality of ,  I  Lave  nominated,  and  by  and  with  the  wlvice  and  consent  of  the 

Senate,  do  appoint deputy  postmaster ,  and  do  authorize  and  empower  him  to  exe- 
cute and  fulfil  the  duties  of  that  office  according  to  law  ;  and  lo  have  and  to  hold  the  s^d 
ofSce,  with  all  the  powers,  privileges,  and  emoluments  to  tbe  same  of  right  appertMning 

unto  hiui,  the  said ,  for  the  terra  of ,  subject  to  the  conditions  prescribed 

bylaw. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  Stales  hereucto  affiled.  ~ 

Given  under  my  hand,  at  the  city  of  Washington,  the  ~—  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  — ,  and  of  the  independence  of  the  United  States 
of  America  the , 

[L.  S.]  . 

By  tbe  President: 

Secretary  ef  State. 

[Postmaatera  are  appointed  for  four  yeara.    The  words  "  unless  the  President 
of  the  United  States  for  the  time  being  should  be  pleased  sooner  to  revoke  and 
determine  tliis  commisaion  "  are  now  omitted,  and  the  words  "  subject  to  the 
conditions  prescribed  by  law  "  inserted.] 
23  [  F 
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Nea/uTm,  temporary  commission  ofmanhnl  and  attorney.     In  commissions  of  marsliat  "diii-' 
gence  "  «  used  instead  of  ' '  teartnng. " 

,  President  of  the  United  Slates  of  America,  to  all  icfto  shall  see  these  presents, 

Knox  ye,  that  reposing  special  trust  and  confidence  in  the  integrity,  ability,  and  learning 

of ,  I  do  appoint  him  to  be  ittoriiey  of  the  United  Statoa  for  the  ,  and  do  aiithoriae 

and  empoiver  him  to  execute  and  fulf!)  the  duties  of  that  office  according  to  [aw ;  and  to  have 
and  to  hold  the  said  office,  with  ail  tiie  powers,  privileges,  arid  emolumetita  thereunto  legally 

appertaining  nnto  him,  Che  Bai<l ,  [until  the  end  of  the  next  eession  of  the  Senate 

of  the  United  States,  and  no  longer;]  subject  to  the  conditions  prescribed  by  law. 

In  testimony  whereof,  I  have  caused  these  letters  to  lie  made  patent  and  the  seal  of  the 
United  States  to  be  hereunto  affixed, 

GiveD  under  my  hand,  at  tlie  city  of  Washingfen,  the day  of ,  in  Iho  year  of  our 

LorJ  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States  of 

Araerictt  the . 

By  the  President; 

Secretary  of  Slate. 

Old  form. 
["  During  the  pleasure  of  tbe  President  of  the  United  States  for  the  time 
being,  and  until  the  end  of  the  next  aession  of  the  Senate  of  the  United  States, 
and  no  longer,"  instead  of  the  words  in  brackets  Id  the  above  form.] 

Nemform,  permanent  marshals  and  attorneys. 

,  President  of  the  Vnited  Slates  of  America,  in  all  who  shall  see  these  presents, 

greeting  : 

Know  ye,  that  reposing  speeinl  trust  and  confidence  in  theintegrily,  ability,  aodlearningof 

,  I  have  nominated,  and,  by  and  with  tbe  advice  and  consent  of  the  Senate,  Ho 

appoint  him of  the  United  States  in  and  for  the ,  and  do  authorize 

and  empower  him  to  execute  anii  fnlfil  the  duties  of  that  office  according  to  law  ;  and  to  have 
and  to  hold  the  said  office,  with  nil  the  powers,  privileges,  aad  emoluments  to  the  same  of 

right  appertaining  unto  him,  the  said ,  for  the  term  of ,  subject 

to  the  conditions  prescribed  by  law. 

In  testimouy  whereof  I  have  caused  these  letters  to  be  made  patent,  and  tbe  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  WashingUin,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States  of 

America  the . 

By  the  President : 

Secrftary  of  State. 

[Thia  commission  is  used  for  attorneys  and  marshals.  The  term  of  service  is 
four  years.  The  words  "  uniesa  the  President  of  the  United  States  for  the  time 
being  should  be  pleased  to  revoke  and  determine  this  commission"  are  now 
stricken  otit,  and  the  words  "subject  to  the  conditions  prescribed  by  law"  are 
jnaerted.] 

Form  of  commission  for  judges.     AasKieTS  for  permanent  or  temporary. 

,  President  of  the  United  Stales  of  America,  to  all  mho  shall  see  these  prescnli, 

greeting  .- 

Edow  ye,  that  reposing  special  trust  and  conlidence  in  the  wisdom,  uprightness,  and 

learning  of ~ ,  I  have  nominated,  and,  hy  and  with  tbe  advice  and  consent  of 

the  Swiate,  do  appoint  him of  the  United  States  in  and  for  the , 

and  I  do  authorize  and  empower  him  to  execute  and  fulfil  the  duties  of  that  office  according 
to  the  CoiistJtatiOD  and  laws  of  the  United  States,  and  to  have  and  to  hold  the  said  office,  with 
all  the  powers,  privileges,  and  emoluments  to  the  same  of  right  appertaining  unto  hiu,  tiie 
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Id  teslimODj  wliereof  I  have  caused  these  lettei's  lo  be  mado  patent,  im3  the  seM  of  the 
tloited  States  to  be  heTcuuto  affixed. 

Given  under  my  hand,  at  the  city  of  WaahiDgton,  the  —  day  of ,  in  the  year  of  our 

Lord  -— ,  and  of  the  independence  of  the  United  States  of  America  the . 

[L.  S.]  . 

By  the  Preaident : 

Secretary  of  Stale. 

[In  cases  of  judges  of  territoriea  tlie  words  "  subject  to  the  conditions  pre- 
scribed by  law"  are  insetted.  This  commission  is  uaed  for  judges  of  the 
Supreme  Court  of  the  United  States,  judges  of  district  courts  and  Territories, 
and  is  temporary  or  permanent,  as  the  case  thay  be.] 

Farm  of  new  commission  of  seertlaries  of  Icgitliaa  used  either  in  Ike  recess  or  session  of  the 

^  President  of  the  United  Slatef  of  Anwrica,  to ,  greeting  : 

Reposinfr  special  IruBt  and  confidence  in  yoQC  integrity,  prudence,  and  ability,  I  do  appoint 

(or  nominate) secretary  of  the  legation  ot  the  United  Stales  of  America , 

authorizing  yon  hereby  lo  do  and  peifono  alt  such  matters  and  things  as  to  the  said  place  or 

office  doth  afipeitain,  or  as  moy  be  given  you  in  chai^  hereafter,  and  the  game  to  hold  and 

exercise,  subject  to  the  conditions  prescribed  by  law. 
In  teatamony  wliereof  I  have  caused  the  soiJ  of  the  United  States  to  he  hereunto  affiled. 
Given  under  my  hand,  at  the  city  of  Washington,  the  —  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  — — ,  and  of  the  independence  of  llie  United  States 

of  America  the — . 

By  (be  President: 

Secretary  of  State, 

[The  words  "  during  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being"  were  formerly  used. J 

Old  temporary  consalar  commission. 

The  President  of  the  United  Slates  of  America  to  all  vjho  shall  see  these  presents,  greeting: 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  abilities  and  inl<igrity  of 

,  I  do  appoint  biui  oonsnl  of  the  United  Stales  of  America and  such  other  parts 

as  shall  be  nearer  thereto  than  to  the  residence  of  any  other  consul  or  vice-consul  of  the 
United  States,  within  the  stune  allegiance;  and  do  authorize  and  empower  him  ta  have  and 
to  bold  the  said  office,  and  to  exercise  and  enjoy  all  the  rights,  pre-eminences,  privileges,  and 
autborities  to  the  same  of  right  appertaining;,  [during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being,  and]  until  ihe  end  of  tbe  next  session  of  the  Senate  of  the 
United  (jtates,  and  no  longer,  he  demanding  and  receiving  no  fees  or  perquisites  of  office 
whatever  which  shall  not  be  expressly  established  by  some  taw  of  the  United  States.  And  I 
do  hereby  enjoin  all  captains,  masters,  aud  cominaiiders  of  ships  and  other  vessels,  armed  or 
unarmed,  sailing  under  (he  fiag  of  the  said  Stales,  as  well  as  all  other  of  their  citizens,  lo 

acknowledge  and  consider  him,  the  said ,  accordingly.     And  I  do  hereby  pray 

and  request ,  governors  and  officers,  to  permit  the  said fully  and  peace- 
ably to  enjoy  and  eiercise  the  said  office  without  giving,  or  sniferiDg  to  be  given  unto  him, 
any  molestation  or  trouble ;  but,  on  the  contrary,  to  afford  him  all  proper  countenance  anj 
assistance  ;  I  otTering  lo  do  the  same  for  all  those  who  shall,  in  like  manner,  be  recommended 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  bundled  and ,  and  of  the  independence  of  the  United  States 

of  America  the . 

By  the  President : 

Secretary  of  State. 
[The  words  io  brauketa  have  been  omitted  since  the  passage  of  the  teuare-of- 
of^ce  act.] 
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New  permanent  coniular  cammissiam. 
TTit  Praident  of  the  Unittd  States  of  America  to  all  vrho  shall  sec  these  presents,  grtetitig : 

Know  ye,  that  reposing  special  tmst  and  confluence  in  the  abililies  and  integrity  of 

,  I  liave  noniinated,  and  by  and  with  the  advice  and  consent  of  the  Senate  do  appoint 

him of  the  United  States  of  AniBriea and  each  other  parlB  as  shall  be 

nearer  thereto  than  to  the  residence  of  any  other  consul  or  vice-consul  of  the  United  States 
within  the  same  allegiance  ;  and  do  attthotiae  and  empower  him  to  have  and  to  bold  the  said 
office,  and  to  eiercise  and  enjoy  all  the  rig-hts.  pre-emineneea,  privileges,  and  aathorities  to 

the  same  of  rle-ht  appertaining,  subject  to  the  conditiona  prescribed  by  law  ;  the  said p — 

demanding  and  receiviug  no  fees  or  perquisites  of  office  whatever  which  shall  not  be 

expressly  established  by  some  law  of  the  United  8tates.  And  I  do  hereby  enjoin  all  captains, 
masters,  and  commanders  of  ships  and  other  vessels,  armed  or  unarmed,  sailing  under  the 
flag  of  the  said  States,  as  well  as  all  other  of  their  citizens,  to  acknowledge  and  consider  him 
the  said accordingly.  And  I  do  hereby  pray  and  request ,  governors  anil  offi- 
cers, to  permit  the  said fiilly  and  peaceably  to  enjoy  and  esercise  the  said  office 

without  giving,  or  suffering  to  be  given  unto  him,  any  molestation  or  trouble:  bnt,  on  the 
contrary,  to  afford  him  all  proper  countenance  and  ussistance  ;  I  offering  to  do  the  same  for 
all  those  who  shall  in  like  manner  he  recommended  lo  me  by  - — -— . 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  tho  seal  of  the 
United  States  to  be  hereunto  affiled. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and   ■ ,  and  of  the  independence  of  the  United 

States  of  America  the  — — . 

By  the  President  i 

Stcrelary  of  Slate. 
[Heretofore  thia  commiBsion  read  "during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being."] 

OTs,  secreloi 

,  PTesideM  of  ike  United  States  of  America,  (o  all  toio  shall  see  these  presents,  greeting: 

Know  je,  that  reposing  special  trust  and  confidence  in  the  integrity  and  ability  of 

,  I  do  appoint  him ,  and  do  authorize  and  empower  him  to  execute  and  fulfil 

the  duties  of  that  office  according  to  law,  and  to  have  and  to  notd  the  said  office,  with  all  the 
powers,  privileges  and  emoluments  thereunto  of  right  appertaining,  unto  him,  the  said 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affiled. 

Given  under  my  hand,  at  the  city  of  Washington,  the  — 

Lord  one  thousand  eight  hundred  and ,  and  of  tlie  indepen 

of  America  the . 

By  the  President: 

Secretarg  of  State, 

Form  of  old  commission  of  permanent  ministers  plenipotenliurij  issued  us  far  back  as  1790. 

,  President  of  the  United  States  of  America,  to .greeting: 

fieposing  special  Irost  and  confidence  in  your  integrity,  prudence,  and  ability,  1  have  nomi- 
nated, and  by  and  with  the  advice  and  consent  of  the  Senate  do  appoint,  you  envoy  extraor- 
dinary and  minister  plenipotentiary  of  the  United  States  cf  America  — ,  authorizing  you 

hereby  to  do  and  perform  all  such  matters  and  things  as  to  the  said  place  or  office  doth 
appertain,  or  as  may  be  duly  given  in  charge  hereafter,  and  the  said  office  to  hold  and  exer- 
cise during  the  pleasure  of  Uie  President  of  the  United  States  for  the  time  being. 
In  testimony  whereof  I  have  caused  the  seal  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States 

of  America  the . 

By  the  Presldeut: 


SecTetarg  of  Stale. 
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[The  words  ■'  during  the  pleaaaie  of  the  President  of  the  United  Statea  for 
the  time  heing"  are  now  stricken  out,  and  the  words  "subject  to  the  conditions 
prescribed  by  law"  inserted.  The  same  with  commissions  for  miniatere  resident 
s  of  legation.] 


Form  of  old  commissio 

rary  cummissions  of  envois  cxtraordi«aTg  aan 
' ,  President  of  the  United  Statts  of  America  to 

Hepoaing  special  trust  and  confidence  in  your  inte. 

noQiinaled,  and,  \>y  and  with  the  adviee  and  consent  oi  lue  senate,  ao  appoint  jou 

,  of  the  United  Slates  of  America, ,  authorizing"  you  hereby  U>  do  and 

perrorm  all  such  matters  and  things  as  to  the  said  place  or  office  doth  u]iperlain  or  as  may- 
be given  you  in  ohai^  hereafter,  and  the  said  office  to  hold  and  eierciae  [during  the  pleasure 
of  the  President  of  the  United  States  for  the  tinie  bein?.  ] 

In  lesliinony  whiifeof  I  have  caused  tlie  seal  of  the  Uniled  States  tu  be  hereunto  affised. 

Given  under  my  hand  at  the  city  of  Washinf;toD,  thfi day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  Uniled  States  of 

By  the  President: 

Secntarg  of  Stale. 
[If  used  aa  a  temporary  coraraission,  the  words  used  in  place  of  those  in 
brackets  are  ■'  until  the  end  of  the  next  session  of  the  Senate  of  the  United 
States,  and  no  longer."] 

Esamination  of  Robert  S.  Chew  resumed. 

By  Mr.  StAjVBERT  : 

Question.  Mr.  Chow,  how  long  have  you  been  chief  clerk  1 

Answer.  Since  July,  1866. 

Q,  How  long  have  you  been  in  the  Department  of  State  1 

A.  Since  July,  1834. 

Q.  Thai  is,  you  have  been  there  thirty-fonr  years  ? 

Q.  In  ail  that  time  before  this  change  did  commissions  run  in  this  way  : 
"  during  the  pleasure  of  the  President  V 

A:  They  did. 

By  Mr,  Manager  Butler  ; 

Q.  (Haniiling  a  written  paper  to  the  witness.)  I  suppose  you  know  Mr. 
Seward'a  handwriting '! 

A.  I  do. 

Q.  Is  the  letter  I  have  just  shown  you  signed  by  him? 

A.   It  18. 

Mr.  Manager  Butlhr,  (to  the  counsel  for  the  respondent.}  I  offer  now.  gen- 
tlemen, a  list  prepared  by  the  Secretary  of  State,  Mr.  Seward,  and  sent  to  the 
managers,  of -all  the  appointments  and  removals  aa  tliey  appear  in  the  State 
Department  of  officers  from  the  beginning  of  the  government, 

Mr.  SxANBERYandMr.  Curtis.  Of  ail  officers  I 

Mr.  Manager  Butler.  Of  heads  of  departments,  it  is  accompanied  with 
a  letter  simply  describing  the  list,  which  I  will  read,  as  mere  inducements. 

Mr,  Curtis.  We  have  no  objection. 

Mr.  Manager  Butler.  I  will  read  it : 

DEPAaTMENTOf  State, 

lf'aahi«gtoH,  March  Siti,  1866. 

Sir  :  In  reply  to  the  note  which  you  addressed  U>  me  on  the  3M  iustant,  in  behalf  of  ihe 
House  of  Representatives  in  the  matter  of  the  impeachment  of  the  President,  I  have  the 
honor  to  submit  herewith  two  schedules,  A  and  B. 

Schedule  A  presents  a  slatement  of  ail  removals  of  the  heads  of  departments  made  by  the 
President  of  the  United  States  durine  the  session  of  the  Senate,  so  far  as  the  same  can  be 
ascertained  from  the  records  of  this  department. 


i  by  Google 


358  IMPEACHMENT   Of    THE   PREaiDENT. 


ScliGdulc  B  contains  a,  staleniODt  of  all  appointmente  of  heads  of  departments  at  any  time 
made  by  the  President  without  the  advice  and  conseot  of  llie  Senate,  and  while  the  Senate 
was  in  session,  so  far  as  the  same  appears  upon  the  records  of  the  Department  of  Slate. 
I  have  the  honor  to  be,  very  respectfully,  yoar  obedient  servant, 

WILLIAM  H.  SEWARD. 
Hon.  John  A.  Bingmam.  Chairman. 

■   Schedule  A. 

List  of  TeniBuah  of  heads  of  departments  made  hy  the  President  at  ani|  time  during  the  session 
of  the  Senate. 
Timothy  Piekeriiig,  Secretary  of  Slate,  removefl  May  13,  1800. 
That  is  the  whole  of  schedule  A.     Then  cornea 
Schedule  B. 

I.tS(  of  oppiiintmcnls  of  heads  of  departiaenla  made  hy  the  President  at  any  iinie  daring  the 

Timothy  Pickering,  Postmaster  General,  June  1,  1794. 

Samnel  L.  Southard,  Acting;  Secretary  of  (lie  Treasury,  January  26,  1839. 

Asbmy  Dickins,  Acting  Secretary  of  the  Treasuiy,  March  17,  1833. 

John  liobb.  Acting  Secretary  of  War,  June  8,  1832,  and  July  16,  1832. 

McClintock  Young,  Acting  Secretary  of  the  Treasury,  June  i!5.  JB34. 

Mahlon  Dickeraon,  Acting  Secretary  of  War,  January  19,  1835. 

C.  A.  Harris,  Acting  Secretary  of  War,  April  W,  1836. 

Asbury  Uiekina.  Acting  Secretary  of  State,  May  19,  1836. 

C.  A.  Harris,  Acting  Secretary  oi  War,  May  27,  183fl. 

McClintock  Young,  Acting  Secretary  of  the  Treasury,  May  14,  1843,  and  June  30,  194  2, 
and  March  1,  J843. 

John  Nelson.  Acting-  Secretary  of  State  ad  interim,  February  29,  1844. 

McClintock  Young,  Acting  Secretary  of  the  Treasury,  May  2,  1844. 

Nicholas  P.  Trist,  Acting  Secretary  of  State,  Match  31,  1846. 

McClintock  Young,  Acting  Secretary  of  (he  Treasury,  December  9,  1847. 

John  Appleton,  Acting  Secretary  of  Stal«,  April  10,  1848. 

Archibald  Campbell,  Acting  Secretary  of  War,  May  26,  1848. 

John  McGinnia,  Acting  Secretary  of  the  T'reasury,  June  20,  1850. 

Wiufield  Scott,  Acting  Secretary  of  War  ad  ialeriin,  July  23,  1850. 

William  S.  Derrick,  Acting  Secretary  of  State.  December  23, 1850,  and  February  20, 1852, 

William  L.  Hodge,  Acting  Secretary  of  the  Treasury,  February  21,  1352. 

William  Hunter,  Acting  &cretary  of  Stat«,  March  19,  18.'i2. 

William  L.  Hodge,  Acting  Secretary  of  tbe  Treasury,  April  26,  1852. 

William  Hunter,  Acting  Secretary  of  Statj!,  May  I,  1852. 

William  L.  Hodge,  Acting  Secretary  of  the  Treasury,  May  24,  1852,  and  June  10,  1852. 

William  Hunter,  Acting  Secretary  of  State,  July  6,  IH52. 

Jobn  P.  Kennedy,  Acting  Secretary  of  War,  August  19,  1852. 

William  L  Hodge,  Acling  Secretary  of  the  Treasuiy,  August  27,  1852,  and  December  31 
1852,  and  January  15,  I85;i. 

William  Hunter,  Acting  Secretary  of  State,  March  3,  1653, 

Archibald  Campbell,  Acting  Socretaij  of  War,  January  19,  1S57. 

Samuel  Cooper,  Acting -Seccetary  of  War,  March  3,  0^7. 

Philip  Clayton,  Acling  Secretary  of  the  Treasury,  May  30,  1860. 

Isaac  Toucey,  Acting  Secretary  of  the  Treasury,  December  10,  1860. 

ThomBB  A.  Scott,  Acting  Secretary  of  War,  Augusts,  1861. 

George  Harrington,  Acting  Secretary  of  the  Treasury,  December  18,  1861. 

F.  W.  Seward,  Acting  Secretary  of  State,  January  4,  1862,  and  January  25,  18S'i,  and 
February  6,  1862,  and  April  9,  1662. 

George  Harrington,  AcUng  Secretary  of  the  Treasury,  April  11,  1863,  and  May  5,  1862. 

William  Hunter,  Acting  Secretary  of  State,  May  14,  1862. 

George  Harrington,  Acting  Secrelarr  of  tbe  Treasury,  May  19,  1862. 

F.  W.  Seward,  Acting  Secretary  of  State,  June  11,  1862,  and  June  30,  1862. 

George  Harrington,  Acting  Secretary  of  the  Treasury,  January  8,  1963. 

F.  W.  Seward,  Acling  Secretary  of  State,  December  23.  1863,  and  April  11,  1864. 

George  Haningloa,  Acting  Secretary  of  the  Treasury,  April  14,  1864,  and  April  27,  1864, 
and  June  7,  1864,  and  June  30,  1864. 

F.  W.  Seward,  Acting  Secretary  of  State,  January  4,  1865,  and  February  1,  1865. 

Qerge  Harrineton,  Acting  Secretary  of  tbe  Treasury,  March  4,  1865. 

WilTlam  B.  Chandler,  Acting  Secretary  of  the  Treasury,  December  20,  1866. 

F.  W.  Seward,  Acting  Secretary  of  Stale,  May  15,  1866. 

William  E.  Chandler,  Acting  Secretary  of  the  Treasury,  December  20,  1866. 

John  T,  Hartley,  Acting  Secretary  of  the  Treasury,  September  16,  1867,  and  November 
13,  1867. 

F.  W.  Seward,  Acting  Secretary  of  Slate,  March  11,  1868. 
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Mr.  OoNKLiNo,  I  beg  to  ask  what  ia  the  title  of  tlie  iast  schedule  which  has 
just  been  read.     Will  the  manager  read  it  again  ? 

Mr.  Manager  Butlee.  "  Liat  of  appointments  of  heads  of  detiartmeiits  made 
by  the  President  at  any  time  during  the  session  of  the  Senate."  (To  the  wit- 
neaa.)  You  told  us,  Mr.  Chew,  how  long  you  had  been  in  the  State  Depart- 
ment.    How  long  was  that  ? 

A.  I  was  appointed  in  July,  1834. 

Q.  We  Bee  by  the  list  that  there  have  been  certain  appointments  of  Acting 
Secretaries  of  State;  tell  ua  under  what  tircum stances  tbey  were  made, 

Mr,  8TA^BEEV.     We  must  ask  that  that  question  be  repeated. 

Mr.  Manflger  Butler.  I  will  repeat  the  question.  (To  the  witness.}  There 
are  in  the  liat  certain  acting  appointments,  like  those  of  Mr.  Hunter,  Mr.  Appleton, 
and  Mr.  F.  W,  Seward.  I  do  not  ask  the  authority  under  which  they  were 
made  ;  but  I  ask  the  circumalances  under  which  they  were  made.  What  was 
the  necessity  for  making  them — the  absence  of  the  Secretary  or  otherwise  ? 

A.  The  absence  of  the  Secretary. 

Q.  Since  1834,  in  the  thirty-four  years  you  have  been  there,  has  there  been 
any  appointment  of  Acting  Secretary  except  on  account  of  the  temporary  absence 
of  the  Secretary,  to  your  knowledge  ? 

A.  I  do  not  recall  any  at  this  time. 

Q.  By  whom  were  thoae  acting  appointments  made  t 

A.  They  were  made  by  the  President  or  by  his  order. 

Q.  That  is  exactly  what  I  want  to  know.  Did  the  letter  of  authority  in  most 
of  these  eases — take  Hunter's  case  and  Apploton's  case,  for  example — proceed 
from  the  head  of  the  department  or  from  the  President  ? 

Mr.  EvARTS.  We  object  that  the  papers  must  be  produced  if  their  form  is 
to  be  considered  as  material. 

Mr.  Manager  Butlbb.  I  am  not  asking  for  form,  I  am  asking  for  fact, 

Mr.  EvARTS,  That  ia  the  fact,  as  we  suppose,  what  the  authority  or  the  form 
of  authority  was. 

Mr.  Manager  Butlkr.  I  am  asking  now  from  whence  and  by  whom  issued  ; 
whether  the  letter,  whalever  may  be  its  form,  came  directly  from  the  head  of 
the  department  to  the  chief  clerk,  Mr,  Hunter,  or  to  Mr.  Appleton,  who  was 
the  chief  clerk,  I  believe — whether  it  came  directly  from  the  head  of  the 
department  or  from  the  President. 

Mr.  EvABTS.  The  objection  we  make  is  that  the  letter  of  authority  shows 
from  whom  it  came,  and  is  the  best  evidence  from  whom  it  came. 

Mr.  Manager  Butlek.  Suppose  it  should  happen  to  turn  out  that  there  was 
not  any  letter  ? 

Mr.  EvART.s.  Then  you  would  be  in  a  situation  where  you  could  prove  it  hy 
some  other  evidence.     The  question  is  in  regard  to  letters  of  authority. 

Mr.  Manager  Butler.  I  am  asking  from  whom  the  authority  proceeded, 
because  I  do  not  know  now  to  whom  to  aend  to  ask  to  produce  the  letter  until 
I  find  out  who  wrote  it. 

The  Chikf  JusTrcE,  (to  the  witness.)  Were  any  authorities  given  except 
in  writing  and  by  letter  ? 

The  Witness    Only  in  writing. 

Mr.  Manager  Butleh.  I  again  say,  sir,  that  I  am  not  able  to  know  whom 
to  send  to  until  I  can  ask  from  whom  thoae  letters  came.  That  is  competent 
always.  * 

The  Chief  Justice.  You  can  ask  where  the  papers  are)  Where  theae 
writings  are  preserved  ? 

Mr.  Manager  Butler.  Well,  T  am  inclined,  may  it  please  your  honor,  to  put 
this  question,  with  tlie  leave  of  the  presiding  officer.  {To  the  witnoas.)  From 
whom  did  these  letters  of  which  you  speak  come  ? 

Mr.  Curtis  and  Mr,  Evahts.  That  we  object  to. 
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The  Chief  Ji'sticb.  Tbe  honorable  manager  will  reduce  his  question  to 
writing, 

Mr.  Manager  Butlkr.  What  I  propose  to  as,k  is  whetlier  any  of  tlie  letters 

of  authority  thia  witness  has  mentioned  came  from  the  Secretary  of  State  or 

from  any  other  officer.     If  he  says  they  ali  came  from  the  President,  that  will 

.    end  the  inipii'y.     If  he  says  tliey  ali  came  from  the  Secretary  of  State,  tlien  I 

may  want  to  send  for  them.     I  really  canaot  understand  the  objection. 

The  Chief  Justice.  Do  the  counsel  for  the  President  object  to  that  qaestiont 

Mr.  EvARTS.  We  object  to  proof  of  the  authority  sought  to  be  proved,  except 
hy  the  production  of  the  writing  by  which  the  witness  has  stated  that  in  all 
cases  it  is  evidenced.  If  it  is  sought  to  be  proved  who  made  a  raanaal  delivery 
of  a  paper  where  manual  delivery  was  made  to  this  witness,  this  witness  can 
speak  concerning  that,  and  give  such  information  as  pertains  to  that ;  hut  lie  can 
go  no  further. 

Mr.  Manager  Butler.  I  am  not  now  proving  the  autliority,  I  am  proving  the 
Bonree  of  authority.  I  am  endeavoring  to  find  out  from  which  source  of 
authority  these  letters  came.  If  they  came  from  the  President,  that  is  one 
thing,  and  then  I  can  apply  there,  if  I  choose,  for  them ;  whereas,  if  they  came 
from  the  Secretary  of  State,  that  is  another  thing,  and  then  I  can  apply  there. 
I  am  asking,  in  the  usual  couise  of  examination,  as  I  understand  the  csamina- 
lions  of  witnesses,  whence  certain  papers  came ;  were  they  the  papers  of  the 
Secretary  of  State,  or  were  they  the  papers  of  the  President  1  That  does  not 
put  in  their  effect. 

Mr.  CuHTis.  Do  you  mean  to  inquire  who  signed  the  letters  of  authority  ;  is 
that  your  ii  qutry  ? 

Mr.  Manager  Butler.  I  mean  to  inquire  precisely  whether  the  letter  of 
authority  came  from  the  Secretary  or  from  the  President. 

Mr,  CuKTES.  Do  you  mean  by  that  who  signed  the  lettt^,  or  do  yon  mean  oat 
of  whose  manual  possession  it  came  into  this  gentleman's  ? 

Mr.  Manager  Butler.  I  mean,  sir,  who  signed  the  letter,  if  you  put  it  in 
that  form. 

Mr.  Curtis.  That  we  object  to. 

Mr.  Manager  Butler.  I  do  not  do  that  for  the  purpose  of  proving  the  con- 
tents of  the  letter,  but  for  the  purpose  of  identification  of  the  letter. 

Mr.  Curtis.  Tlie  signature  is  as  much  a  part  of  the  letter  and  its  contents  as 
anything  else. 

Mr.  EvARTS.  Is  this  offered  to  prove  wh  h  y   h 

paper  itself  will  show  who  signed  it. 

Mr.  Manager  Butler.  The  difficulty  is  I        k         h  h 

gentlemen  are  determined  that  I  never  shall  h  p  y       n  y  p    p 

My  proposition  is  not  to  prove  the  authority  p  h       g  b 

is  to  prove  the  idemity  of  the  paper ;  and  it  p  w 

of  authority,  because  Mr.  Seward  signed  it    f  n       bn  to  p 

whether  I  am  to  look  for  my  evidence  in  a  g         d  d 

tion.     If  the  witness  says  that  Mr.  Seward      g     d  mp  d 

have  no  right  to  argue  to  the  Senate  that,  th  h  M 

Seward ;  but  I  am  desirous,  if  I  can,  to  ascertain  whether  it  is  worth  while  for 
me  to  go  any  further  than  to  argue  this  question ;  and  the  objection  seems  to 
me  over- sensitiveness. 

The  Chief  Justice,  The  Secretary  will  read  the  question  propounded  by 
the  honorable  manager. 

The  Secretary  read  as  follows  : 


The  Chief  Justice.  "Came  from  the  Secretary  of  State." 
stand  you  to  mean  signed  by  him  1 
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Mr.  Manager  ButlbB.  I  am  not  anxious  upon  that  part  of  it,  Bir.  I  am  con- 
tent with  the  question  as  it  etands. 

The  Chihf  Justice,  The  Chief  Justice  conceivee  that  the  ques  n  u  the 
form  in  which  it  is  put  is  not  objectionable 

Mr.  Manager  Butler.  I  will  put  it,  then,  with  the  leave  of  the  Ch      J  a  ce 

The  CHiEF  Justice,  The  Chief  Justice  was  about  to  proceed  ay  a  f 
it  is  intended  to  ask  the  question  whether  these  documenta,  of  wh  h  a  1  a 
furnished,  were  signed  by  the  Secretary,  then  he  thinks  it  ia  clear  y  mp  nt 
without  producing  them. 

Mr.  Manager  Butler.  Under  favor,  Mr.  President,  I  have  n  of    hese 

documents  ;  none  has  been  furnished. 

The  Chfef  Justicb,  Does  nol  the  qaestion  relate  to  the  liat  wh  ha  been 
furnished  7 

Mr.  Manager  Butler.  It  relates  to  the  people  whose  namea  a  be  n  p 
upon  the  list ;  but  I  have  no  list  of  the  documents  at  all.  I  have  n  y  a  a  o 
the  facts  that  such  appointments  were  made,  hut  I  have  no  list  of  lea 

whether  they  came  from  the  President  or  from  the  Secretary,  or  f   m  a  ybody 
else 

The  Chief  Justicb.  In  the  form  in  which  the  question  ia  put  the  Chief  Jus- 
tice thinks  it  Is  not  objectionable.  If  any  senator  desires  to  have  the  question 
taken  by  the  Senate,  he  will  put  it  to  the  Senate,  (To  the  managers,  no 
senator  speaking.)     Yon  can  put  tlie  question  in  the  form  propoaed. 

Mr.  Manager  Butler,  (to  the  witness.)  State  whether  any  of  the  letters  of 
authority  which  you  have  mentioned,  came  from  the  Secretary  of  State,  or  from 
what  other  officer, 

Mr,  Curtis.  I  uriderstand  the  witness  is  not  to  answer  by  whom  they  were 

Mr.  Manager  Butler.  I  believe  I  have  this  witness. 

The  Chief  Justice.  The  Chief  Justice  will  instruct  the  witness.  (To  the 
witness.)  You  are  not  to  answer  at  present  by  whom  these  documents  were 
signed.     You  may  say  from  whom  they  came. 

The  Witness.  Tbey  came  from  the  President. 
By  Mr,  Manager  Butler  : 

Q.  All  of  them  f 

A.  Such  is  the  usual  course,     I  know  of  no  exception, 

Q,  Do  you  know  of  any  letter  of  authority  for  tlie  chief  clerk,  acting  as  Sec- 
retary of  State,  which  did  not  come  from  the  President? 

A.  I  do  not. 

Q,  Will  you,  upon  your  return  to  the  office,  examine  if  there  is  any,  and 
report  to  me  ] 

A.  I  wilt. 

By  Mr.  Stanberv: 

Q.  Mr.  Chew,  I  aee  by  this  list  only  one  instance  of  the  removal  by  the  Presi- 
dent of  a  head  of  department  during  the  session  of  the  Senate,  and  that  was 
an  early  one.  May  13,  1800.  You  know  nothing  yourself  about  the  circum- 
stances of  that  removal? 

A.  Not  at  all. 

Q.  You  do  not  know  whether  that  officer  bad  refused  to  resign  when  requested 

A.  I  do  not. 

Q.  In  your  knowledge  since  you  have  been  in  the  Department  of  Slate  in  the 
last  thirty-four  yeara,  do  you  know  of  any  instance  in  which  a  head  of  a  depart- 
ment when  he  has  received  a  request  from  the  President  to  resign  has  reiuaed 
to  resign  ? 
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Mr.  Manager  Buti.br.  Stop  a  moment ;  1  object  to  that. 
The  Chief  Justice.  Do  the  counsel  for  the  President  preas  the  question? 
Mr.  K'rA\BERy.  Not  now,  sir.     We  have  the  records. 
B7  Mr.  Stanberv  : 

Q.  Have  you  examined  the  records  of  the  department  to  ascertain  under  what 
circumstancea  it  was  that  Preaideat  Adams  removed  Mr.  Pickering  i'rom  the 
head  of  the  State  Department  in  ISOO,  while  the  Senate  was  io  session  ? 

A.  I  have  not. 

By  Mr,  Manager  Biitlei!  : 

Q.  Do  yon  know  that  he  was  removed  while  the  Senate  was  in  session  of  your 
own  knowledge  ? 

A.  I  do  not. 

Mr.  Stanbery  (to  the  managers.)  You  have  proved  it,  gentlemen,  your- 
selves. 

Mr.  Manager  Butler.  I  now  offer,  sir,  from  the  ninth  volume  of  the  works  of 
John  Adams 

Mr,  Stanbbbv.  There  you  will  find  it,  I  guess, 

Mr.  Manager  Butler.  I  offer  from  the  ninth  volume  of  Little  &  Brown's 
edition  of  1854  of  the  works  of  John  Adams,  hy  his  grandson,  Charles  Franeia 
Adams,  what  purport  to  be  official  letters  from  Timotiiy  Pickering,  Secretary  of 
State,  to  John  Adams,  President,  and  from  John  Adams  to  liim.  Is  there  any 
objection  to  my  reading  them  ? 

Mr.  Johnson.  "Will  you  state  the  page,  Mr.  Manager? 

Mr.  Manager  Butler.  Pages  53,  54,  55.  I  offer  these  printed  copies  as  the 
best  evidence  of  official  letters  of  that  date,  it  is  so  long  ago.  We  have  not  been 
able  to  find  any  record  of  them  thus  far,  but  we  are  still  in  search.  Is  there  any 
objection  ? 

Mr.  Sta\beby.  Not  at  all. 

Mr.  Manager  Butler.  Then  I  will  read  them; 

Sir  ;  As  I  perceive  a  nceesBity  of  introducing  a  cliange  iu  the  ad  mi  uia  (ratio  11  of  the  oflSce 
of  Slale,  I  tbink  il  proper  tomakethis  communication  of  it  to  the  present  Secretary  of  State, 
that  he  may  have  an  opportunity  of  resigning,  if  he  chooses.  I  should  wish  the  day  od 
which  his  resignation  is  to  take  place  to  be  named  by  himself.  I  wish  for  an  aasiver  to  this 
latter  on  or  before  Monday  morning,  becaase  the  nomination  of  a  successor  must  be  sent  to 
the  Smate  as  soon  as  they  sit. 

With  esieeni,  I  am,  sir,  your  most  obedient  and  humble  servant, 

JOHN  ADAMS. 

To  T.  PiCKEHiNO,  SecTttary  of  Stnte. 

IT.  Picktring,  Sectelary  of  State,.to  John  Adams.'] 

ItEPARTMENT  OP  State,  Fhiluilelphia,  li  May,  1300. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  letter,  dated  last  Saturday,  stating  that, 
"  as  yoa  perceive  a  Decessily  of  introducing  a  change  in  tbe  administration  of  tho  office  of 
State,  you  think  it  proper  to  make  this  communication  of  it  to  the  present  Secretary  of  Stale, 
that  he  may  have  an  opportunity  of  resigning  if  he  chooses  ;"  and  that  "you  would  wish 
the  day  on  which  his  resignation  iB  to  take  place  to  be  named  by  himself." 

Several  matters  of  importance  in  the  office,  in  which  mj  agency  will  he  useful,  will  require 
my  diligent  attention  until  about  the  close  of  the  present  quarter,  I  had,  indeed,  contem- 
plated a  continuance  <n  office  undt  ijie  4tii  of  March  next,  when,  if  Mr.  JeSerson  was  elected 
Fiestdent,  (an  event  which,  in  your  conversation  with  me  last  week,  yon  considered  as  cer- 
tain,) I  expected  to  go  out,  of  course.  An  apprehension  of  that  event  first  led  me  to  determine 
not  to  remove  my  family  this  year  to  the  city  of  Washington ;  because  to  establish  them  there 
would  oblige  me  to  incur  an  entraordinary  expense  which  I  had  not  tbe  means  of  defraying ; 
whereas,  by  separating  myself  from  my  family,  and  living  there  eight  or  nine  months  with 
strict  economy,  I  hoped  to  save  enough  to  meet  that  eipense,  should  the  occasion  oiicur.  Or, 
If  I  then  went  out  of  office,  (hat  saving  would  enable  me  to  subsist  my  family  a  few  months 
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longer,  and  pFrhaps  aid  me  in  traneporting  tl]em  into  the  woods,  wbere  T  bad  land,  though 
all  wile!  and  no  productive,  and  where,  like  my  first  aneestot  in  New  England,  I  eipeclefl  to 
commence  a  settlement  on  bare  creation.  I  am  happy  that  I  now  have  this  resource,  and 
that  those  most  dear  to  me  have  fortitude  enough  to  look  at  the  scene  witbout  dismaj,  and 
even  without  regret.  Nevertheless,  alter  deliberately  reflecting  on  the  overture  you  have 
been  pleased  to  make  to  me,  I  do  not  feel  it  to  bo  my  duty  to  resig-n, 
I  bave  the  honor  to  be,  &c,, 

TIMOTHY  PICKERING. 

Philadelphia,  13  May,  1300. 
Sir  :  Divers  causes  and  considerations,  essential  to  the  administration  of  the  government, 
in  my  judgment,  requiring  a  change  in  the  Departmant  of  State,  you  are  hereby  discharged 
from  any  further  service  as  Secretary  of  State. 

JOHN  ADAMS, 
PTcsident  of  the  United  Stoles. 
To  Timothy  PiuKERisa. 

Now,  will  the  Senate  allow  the  executive  journal  of  the  Senate,  of  May  12, 
1800,  to  be  brought  up,  by  which  we  propose  to  show  that  at  the  same  Lour, 
on  the  aame  day,  Mr.  Adama,  the  President,  sent  a  nominatiou  to  the  Senate  ? 

Mr.  Stanbbby.  Do  I  uaderstand  the  manager  to  say,  "  the  same  hour !" 
Do  you  expect  to  prove  it  ? 

Mr.  Manager  Butlrr.  I  should  think,  when  we  come  to  look  at  the  corres- 
pondence, that  I  am  wrong ;  I  think  the  sending  to   the  Senate  was  a  little 
previous.     [Laughter.] 
Mr.  Stanrery.  You  do  I 
Mr.  Manager  liuTtER.  1  do. 
Mr,  Stanbekv.  And  you  expect  to  prove  that  ? 

Mr,  Manager  Butler.  I  do.     [After  a  pause.]     I  Lave  i)ot  yet  heard  a  de- 
cieinn  upon  the  question  whether  I  am  to  have  the  journal. 
Mr.  8tah"bery.  Certainly;  we  have  no  objection. 

Mr.  Manager  Butler.  It  is  the  executive  journal,  and  I  suppose  it  cannot 
be  brought  in  unless  the  Senate  directs  it.     I  will  say  it  is  not  printed. 

Mr.  SHGBmAN.  Mr.  President,  I  move  that  the  journal  be  furnished  foe  that 
purpose.     I  suppose  there  will  be  no  objection. 
The  motion  was  agreed  to. 
Charles  E.  Creecy  recalled. 
By  Mr.  Manager  Butler  ; 

A.  Tee,  air. 

Q.  [Handing  a  paper  to  the  witness,]  Yon  Lave  told  us  that  you  were  appoint- 
ment clerk  in  the  Treasury.  Are  you  familiar  with  the  handwriting  of  Andrew 
Johnson  t 

A.  1  am. 

Q.  Is  that  bis  handwriting  ? 

A.  It  is. 

Q.  Did  you  produce  this  letter  from  the  archives  of  the  Treasury  to-day  in 
obedience  to  a  summons  "i 

A.  I  did. 

Mr.  Manager  Butler.  Mr.  President  and  Senators,  it  will  be  remembered 
that  the  answer  of  the  President  to  the  first  article  says,  in  words  : 

And  this  has  ever  since  remained,  and  was  the  opinion  of  the  respondent  at  the  time 
when  he  waa  forced  as  aforesaid  to  consider  and  decide  what  act  or  acts  should  and  might 
lawfully  be  done  by  this  respondent,  afl  President  of  the  United  States,  to  cause  the  said 
Stanton  to  surrender  the  said  office. 

This  respondent  was  also  aware  that  this  act — 
The  tenure-of-civil-ofSce  act— - 
Waa  understood  and  intended  to  be  an 
that  act  was  passed ;  that  tbe  power  to  n 
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taken  from  tlie  Preflident  and  vested  m  him  and  the  Senate  jointly;  and  althongli  thia 
respondent  hod  arrived  at  and  still  retained  the  opinion  above  expressed,  and  verily  believed, 
&a  he  Btill  beiievae,  that  the  eaid  first  section  of  the  lasl-menlioned  act  was  aad  ia  wholly 
inoperative  and  void  by  reason  of  its  conSiet  witb  the  Constitution  of  the  United  States. 

And  this  respondent,  further  answering',  says,  that  it  is  provided  in  and  by  the  second 
BBclioQof  "An  act  to  regulate  the  tenure  of  certain  dvil  otHces,"  that  the  President  may  sus- 
pend an  officer  from  the  peiformance  of  the  duties  of  the  office  held  by  him,  for  certain  causes 
therein  designated,  until  the  next  meeting  of  the  Senate,  and  until  the  case  shall  be  acte<] 
on  by  the  Senate ;  that  this  respondent,,  as  President  of  the  Unittid  Sl*tea.  was  advised,  and 
he  verily  believed  and  still  believes,  that  the  executive  power  of  removal  from  office  confided 
h>  him  by  the  Constitution  as  aforesaid  includes  the  power  of  suspensioa  from  office  at  the 
pleasure  of  the  President ;  and  this  respondent,  by  the  order  aforesaid,  did  suspend  the 
said  SlantoB  from  office,  not  until  the  next  meeting  of  the  Senate,  or  until  the  Senate  should 
have  acted  upon  the  case,  but  by  force  of  the  power  and  authority  vested  io  him  by  the  Con- 
stitution and  laws  of  the  United  Slates,  indefinitely  and  at  the  pleasure  of  the  President. 

Now,  the  Becoud  section  of  the  act  regulating  the  tenure  of  certain  civil 
offices  provides : 

That  when  any  ofliccr  appointed  as  aforesaid,  excepting  judges  of  the  United  States  courts, 
shall,  during  a  recess  of  the  Senate,  be  shown  by  evidence  satisfactory  to  the  President  to  be 
guilty  of  misconduct  in  office  or  crime,  or  for  any  reason  shall  become  incapable  or  legally 
disqualified  to  nerlorm  its  duties,  in  such  case,  and  in  no  other,  the  President  may  suspend 
Bneh  ofiiccr  ana  designate  some  suitable  person  to  perform  temporarily  the  duties  of  soeh 
office  until  the  nest  meeting  of  the  Senate,  and  uutil  the  case  shall  be  acted  upon  hy  the 
Senate. 

The  eighth  section  provides  : 

That  whenever  the  President  shall,  without  the  advice 
nste,  authorize,  or  employ  any  person  to  perform  the  dui 
notify  the  Secretary  of  the  Treasury  thereof. 

It  will  be  Been,  therefore,  Mr.  President  and  senators,  that  the  President  of 
the  United  States  says  in  his  answer  that  he  suspended  Mr.  Stanton,  undt-r  the 
Constitution,  indefiull.ely  and  at  hia  pleasure.  I  propose,  now,  unless  it  be 
objected  to,  to  ahow  that  that  is  false  under  iiis  own  hand,  and  I  have  his  letter 
to  that  effect,  which,  if  there  ia  no  ohjeetioa,  I  will  read,  the  signature  of  which 
was  identified  by  C.  E,  Oreecy. 

[The  letter  was  handed  to  the  counsel  for  the  respondent.) 

Mr.  8tam(EBV.  We  see  no  inconsistency  with  that  part  of  the  act,  certainly. 

Mr.  Manflger  Butler.  That  was  a  ijuestion  I  did  not  put  to  you.  I  asked 
you  if  you  had  any  objection. 

Mr.  Stamsery.  I  tell  you  we  see  no  iaconsisteocy,  much  less  falsehood,  in 
that  letter. 

Mr.  Manager  Butler.  To  that  1  answer  the  falsehood  is  not  in  the  letter,  but 
in  the  answer. 

Mr,  Manager  Butler  thereupon  read  the  letter,  as  follows : 


Executive  Mansion,  Washington,  D.  C, 

Sir:  In  compliance  with  the  requirements  of  the  eighth  section  of  the  act  of  Congress  of 
March  2,  1867,  entitled  "  An  act  regulating  theteuure  of  certain  civil  oiBces,"  you  are  hereby 
notified  that  on  the  i2th  instant  Hou.  Edwin  M.  Stanton  was  suspended  from  office  as  Secre- 
tary of  War,  and  General  UlysBes  8.  Grant  authorized  and  empowered  to  act  as  Secretary  of 
WaradiBlmm. 

I  am,  sir,  very  respecttully,  yours, 

ANDREW  JOHNSON. 


I  wish  to  call  attention  again,  because  it  may  have  escaped  the  attention  of 
some  senators 

Mr,  Curtis.  We  object  to  the  gentleman  arguing  the  question. 

Mr.  Stanbery.  It  is  time  certainly  we  should  know  what  all  this  discussion 
means.    What  qaeation  ia  now  before  the  Senate  ?     What  is  your  ijuestion  t 
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Let  us  know  whether  we  have  any  ohjeclion  ;  how  it  ia  that  this  statement  le 

Mr.  Manager  TiuTLER.  I  am  endeavoring  to  show,  sir,  that  while  the  Presi- 
dent says  he  did  not  Buspetid  Mr.  Staoton  under  the  tenure-of- office  act,  and  that 
he  had  come  to  the  conclusion  that  he  had  a  right  to  suspend  him  before  August 
12,  1867,  without  ieave  of  the  tenure  of- office  act,  and  without  leave  of  the  Sen- 
ate, yet,  acting  under  the  eighth  section  of  the  act  to  which  he  refers  in  his  letter, 
he  expressly  says  in  that  letter  that  he  did  suspend  him  Under  this  act. 

Mr,  Stanbbhy.  We  understand  all  that. 

Mr.  CuRTrs.  He  does  not  say  any  such  thing.  We  do  not  object  to  the  hon- 
orable manager  offering  his  evidence ;  we  objett  to  his  arguing  upon  the  effect 
of  the  evidence  at  this  stage. 

Mr.  Manager  Butler.  I  have  argued  nothing,  sir,  except  to  read  the  law. 

The  Cbiep  Justice.  Gentiemen  Managers,  the  executive  journal  is  now 
here. 

Mr,  Manager  Butler.  I  now  produce  the  esecutive  journal  of  the  Senate. 

Mr.  Johnson.  Of  what  date? 

Mr.  Manager  Butler.  Monday,  May  12,  1800.  May  9  is  the  last  previous 
date  of  executive  session  : 

Monday,  Mag  12,  1800. 

The  following  written  messages  were  received  from  the  President  of  the  United  States  by 


Qentlemen  of  the  Senate  ■■ 

I  nominate  the  honorable  John  Marshall,  esq.,  of  Virginia,  to  be  Secretary  of  State,  in 
place  of  the  honorabie  Timothy  Pickering,  o^q.,  removed,  ' 

The  honorable  Samuel  Deiter,  esq,,  of  Massftohaaetta,  to  be  Secretary  of  the  Department 
of  War,  in  the  place  of  the  honorable  John  Marshall,  nominated  for  promotion  to  the  office 
of  State. 

JOHN  ADAMS. 

Unitp.d  States,  May  12,  1800. 

Otttllemen  of  the  Senate  : 

I  nominate  William  H.  Harrison,  of  the  Northwestern  Territory,  to  be  governor  of  the 
Indiana  Territory. 


United  States,  May  13,  1800. 


JOHN  ADAMS. 


Geallemen  of  llie  Senate  1 

I  nominate  Israel  Ludlow,  of  the  Northwestern  Territory,  to  be  register  of  the  land  office 
at  Cincinnati. 

James  Finulev,  &c. 

Then  follows  a  long  list  of  nominations  : 

Genllemen  of  the  Senate  : 

I  nominate  Seth  Lewis,  esq,,  of  Tennessee,  to  be  chief  justice  of  the  Mississippi  Terri- 
tory,  in  the  plac«  of  William  MeGnire.  esq.,  resigned,  ^^^^  ^^^^^_ 

United  States,  May  13,  1800, 

laideration. 

Tuesday,  Mag  13,  iSOO. 
The  Senate  proceeded  to  consider  the  message  of  the  President  of  the  United  States  of 
the  12th  instant,  and  the  nominatious  contained  thereiu,  of  John  Marshall  and  Samuel 
Dexter,  t«  office,  whereupon. 

Resolced,  That  they  do  advise  and  consent  to  the  appointments  agreeably  to  the  nomina- 

Ordend,  That  the  Secrelary  lay  this  resolution  before  the  President  of  the  United  Stales. 

Mr.  Stanberv.  Will  you  please  to  read  where  it  appears  there,  at  what  hour,   . 
what  time  of  day,  that  was  done  ? 

Mr.  Manager  Butler,  I  have  not  undertaken  to  state  the  hour.  I  stated 
directly  to  the  Senate,  in  answer  to  you,  that  I  thought  that  the  letter  went  to 
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the  Senate  with  the  nomuiation,  and  I  believed  it  woald  appear  from  ao  esam- 
ination  of  the  whole  case  that  the  nomiiiatioK  of  a  successor  went  to  the  Senate 
pvior  to  the  letter  going  to  Mr,  Pickering. 

Mr.  Stanbery.  The  honorable  manager  will  allow  me  to  eay  he  aaid  he 
expected  to  prove  it. 

Mr.  Manager  Butler.  The  Senate  heard  what  I  said.  I  said  I  expected  it 
would  appear  from  the  whole  matter,  exactly  using  that  phrase.  I  am  quite  sure 
I  know  what  I  said.  But,  however,  as  it  was  the  duty  of  John  Adams  to  send 
/  it  firat  to  the  Senate,  I  presume  he  did  his  duty  and  sent  it  first  to  the  Senate 
'  before  he  sent  it  to  Pickering.  I  mean  to  say  further,  that  it  being  all  done  on 
the  same  day,  it  must  he  taken  to  be  at  the  same  time  in  law.  But  another 
piece  of  evidence  I  adduce  is,  that  he  asked  I'lcLerrag  to  send  in  his  resigna- 
tion hecause  it  was  necessary  to  send  a  suicessor  to  the  Senate  as  soon  as  they 
eat,  which  he  did. 

The  Chief  Justice.  Do  the  honorable  managers  require  the  executive  jour- 
nal any  further? 

Mr.  Manager  Butler.  No  further, 

Mr.  Stanberv.  We  have  a  certified  copy  of  it. 

[The  journal  was  relumed  to  the  Secretary's  office.] 

Charles  E.  Cbeecv  recalled. 
By  Mr.  Manager  Bl'tleh  ; 

Q.  [Submitting  papers  to  witness.]  Upon  receipt  of  that  notification  by  the 
President  of  the  United  States  that  he  had  suspended  Mr.  Stanton  according  to 
the  provisions  of  tfie  civil  tenure  of-office  act,  what  was  done  1 

A.  A  copy  of  the  executive  communication  was  sent  to  the  Treasurer,  First 
Comptroller,  First  Auditor,  Second  Auditor,  and  Third  Auditor. 

Q.  Have  you  the  letters  of  transmittal  there? 

A.  I  have, 

Q,  Will  you  have  the  kindness  to  read  them? 

A.  Here  is  one : 

TREASuav  Departmekt,  August  15,  18G7. 

8lR;  In  accordance  with  the  reqoirementa  of  the  eiglilh  section  of  an  act  entitled  "An  act 
regBlatiDg  llie  tenure  of  certaiu  civil  offices,"  I  transmit  herewith  a  copy  of  a  letter  from  the 
President,  aotitying  this  department  of  the  suspension  of  Hon.  E.  M.  StHDtj>n  from  the  ofSco 
of  Seereiary  of  War,  and  tfie  authorizing  of  General  Ulyases  8.  Grant  to  act  as  Secretary  of 
War  ad  interitB. 

I  am,  very  respeclfnlly, 

HUGH  Mcculloch, 

Secrelarg  af  the  Treasury. 
E.  W,  Taylor,  Esq.,  First  Compiroller,  l(t. 

The  same  letter  was  sent  to  the  others. 

Q.  Are  those  ofBcers  the  proper  accounting  and  disbursing  officers  of  the 
department? 

A.  They  are  for  the  War  Department. 

Q.  Then,  if  I  understand  you,  all  the  disbursing  offieei  s  of  the  Treasury  for 
the  War  Department  were  notified  in  pursuance  of  the  act  ? 

Mr.  Curtis.  We  object  to  that. 

Mr.  EvABTs.  That  is  a  question  of  law. 

Mr.  Manager  Butler.  Were  thereupon  notified? 

A.  Yes,  sir. 

Q,  Were  you  there  to  know  of  this  tranamission  ? 

A.  Yes,  air. 

Q.  Did  you  prepare  the  papers  ? 

A.  Yes,  sir. 

Q.  Did  you  prepare  them  in  pursuance  of  any  other  act  of  Congress  except 
the  civil  tenure- of- office  act  1 
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A.  No,  sir. 

Mr.  Manager  Butler,  That  ia  nil.     [A  pause.] 

Mr.  Confess.  I  was  going  to  move  a  tecesa;  but  if  tlie  witoesa  is  to  be 
croaa -examined  n()W 

Mr.  StAiNBEBV.  Tliat  will  answer.     I  can  wait  until  the  r. 

Mr.  Howard.  Let  the  examination  of  thia  witueaa  b 

Mr.  Manager  Butler.  I  can  say  to  the  Senate  that  we  ahall  reach  withiu  a 
few  minutes  a  place  to  rest. 

The  Chief  Justice.  Doea  the  senator  from  California  withdraw  liia  motion  ? 

Mr,  CoNNESS.  I  uaderatand  the  counsel  to  wish  a  recesa  at  thia  time.  I 
move  a  recess  for  fifteen  minutes. 

The  Chief  Justice.  The  honorable  mannger  informs  the  Senate  that  he 
exnects  to  close  his  evidence  wilhin  a  short  time. 

Mr.  Manager  Butler.  I  expect  to  cluae  it  witli  i,ertain  exceptions  which  I 
shall  nnme. 

Mr.  Co\NESS.  There  appears  to  be  a  difference  of  opinion;  I  only  desire  to 
represent  the  wishes  of  the  body.     I  think  we  had  better  have  a  recess. 

The  Chief  Justice.  How  long? 

Mr.  CoNNESS.  I  move  tliat  the  Senate  take  a  recesa  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  resumed  the  chair  at  fifteen 
minutes  to  three  o'clock,  and  called  the  Senate  to  order. 

Mr.  CoNNBSS.  There  seem  to  be  but  few  senators  present,  and  I  move  that 
the  Senate  adjourn. 

Mr.  SUMNEB.  No;  I  hope  not. 

Mr.  Conness,  If  there  is  any  chance  of  getting  them  in,  I  will  withdraw  the 
motion. 

Mr.  Sumner,  The  better  motion  would  be  a  call  of  the  Senate. 

Mr.  CoNNESS.  That  is  not  in  order. 

Mr.  Curtis.  Mr.  Chief  Justice,  it  ia  suggested  to  me  by  ray  colleagues — — 

The  Chikf  Justice.  Is  the  motion  withdrawn  7 

Mr.  CoNNESS,  I  will  withdraw  it  at  preaent. 

Mr.  Curtis.  It  is  suggested  now  by  my  colleagues  that  I  should  make  known 
to  the  senators  that  it  is  our  intention,  if  the  testimony  on  the  part  of  the  prose- 
cution should  be  closed  to-day.  aa  we  suppose  it  will  he,  to  ask.  the  senators  to 
grant  to  ihe  President's  counsel  three  days  in  which  to  prepare  and  arrange 
their  proofs,  and  enable  themselves  to  proceed  with  the  defence.  We  find  our- 
selves in  a  condition  in  which  it  is  absolutely  necessary  to  make  this  request, 
and  I  think,  and  my  coUeaguca  agree  with  me  iu  tliat 

The  Chief  Justice.  The  Chief  Justice  suggests  to  the  counsel  that  it  would 
be  better  to  postpone  that  matter  until  the  Senate  is  full. 

Mr.  Curtis.  The  reason  why  I  thought  of  making  it  known  at  thia  moment, 
Mr.  Chief  Justice,  was  that  I  was  under  the  apprehension  that  there  might  be 
Borne  motion  for  an  adjournment,  which  might  in  some  way  interfere  with  thia 
application,  when  it  would  not  be  in  order  for  me  to  present  it  after  such  a 
motion  tfl  adjourn, 

Mr.  Manager  Boutwell.  Mr.  President  and  Senators,  in  the  schedule  "  B," 
offered  a  short  time  since  from  the  Sute  Department,  the  first  name  that  appears 
among  those  appointed  during  the  session  of  the  Senate  is  that  of  Timothy 
Pickering,  who  from  that  record  appears  to  have  been  appointed  Postmaster 
General  on  the  Ist  day  of  June.  1794.  We  think  it  a  proper  lime  to  call  the 
attention  of  counsel  for  the  reapondeut  to  the  statutes  which  we  euppoae  explain 
the  nature  of  that  proceeding.  This  is  the  only  appointment  of  the  head  of  a 
department  which  appears  from  this  record  as  having  been  made  during  the 
aeastou  of  the  Senate.  The  statutes  are  first  a  statute  of  the  22d  of  September, 
l'?89,  in  which  it  is  provided  "  that  there  shall  be  appointed  a  Postmaster  Gen- 
eral ;  his  powers  and  salary,  and  the  compensation  to  the  assistant  or  clerk  and 
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deputies  which  he  may  appoint,  and  the  regulations  of  the  Post  Office  shall  be 
the  same  as  they  last  were  under  the  resolutiona  and  ordinances  of  the  late  Con- 
greas."^  And  it  was  provided  in  the  second  section  "that  this  act  shall  continue 
in  force  until  the  end  of  the  next  session  of  Congress,  and  no  longer."  Show- 
ing that  it  was  merely  a  continnance  of  the  post  office  system  that 
under  the  Continental  0 


Mr  Johnson.  Will  tbe  manager  give  the  date  of  th<^  act  ? 

Mr.  Manager  BoUTWKix.  That  act  was  passed  on  the  22d  of  S 
1739.     On  the  4th  day  of  August,  1790,  the  Congress  passed  a  supplementary 
brief  act  in  these  words  : 

That  the  act  passed  the  last  ee 
tneut  of  llie  Post  Office  be,  and 
next  session  of  Congress,  and  ito  luoger. 

Which  WHS  a  continuance  of  the  continental  system  of  post  office  arrange- 
ment.    On  the  3d  day  of  March,  1791,  Congress  passed  another  act: 

That  the  act  passed  the  first  session  of  Congrees  intituled  "  an  act  for  the  Wmporary  eatah- 
lishmenlof  the  Tost  Office,"  be,  and  (he. same  is  hereby,  cootinutid  in  full  force  uatil  the  eod 
of  tbe  next  session  of  Congi:^BS,  and  no  longer. 

On  the  20tli  day  of  February,  1792,  Congress  passed  an  act  making  various 
arrangements  in  regard  to  the  administration  of  the  Post  Office  and  establishing 
certain  post  routes  ;  and  it  is  provided  in  that  act : 

That  the  net  passed  the  last  session  of  Congress  intituled  "  an  act  to  contiune  in  force  for 
a  limited  tiine  an  act  entitled  'An  act  for  the  temporarj  establishment  of  the  Poet  Office,'  " 
be,  and  ihe  same  is  hereby,  eontioued  in  fnll  force  nnlil  the  1st  day  of  June  next,  and  no 

This  act  from  which  1  now  read  did  not  contain  any  provision  for  the  estab- 
lishment of  a  post  office  department  as  a  branch  of  tbe  government,  but  the 
last  section  provided  : 

That  this  act  shall  he  in  force  for  the  term  of  two  years  from  the  said  first  day  of  June 
next,  and  no  longer. 

Which  would  continue  this  provisional  post  office  system  until  the  first  day 
of  June,  1794. 

On  the  8th  day  of  May,  1794,  the  Congress  passed  an  act  covering  the  whole 
ground  of  the  post  office  system,  and  in  that  act  they  provided  for  the  establish- 
ment, at  the  seat  of  the  government  of  the  United  States,  of  a  general  Post 
Office,  and  that  there  should  he  one  Postmaster  General,  which  is  the  first  act 
which  provides  for  the  appointment  of  a  Postmaster  General ;  and  then  there 
were  all  the  provisions  in  regard  to  the  details  of  the  office.  The  last  section 
of  this  act,  which  was  passed  on  the  Sth  day  of  May,  1794,  declared  : 

That  this  act  Bboll  be  in  force  from  the  lat  day  of  June  next. 

Which  was  the  day  on  which  the  provisional  poet  office  department  which 
was  the  continuance  of  the  continental  system  terminated.  That  day  was 
Sunday;  hut  on  that  day  General  Washington,  who  was  then  President, 
thought  fit,  although  the  Senate  was  nominally  in  session,  and  although  it  was 
Sunday,  to  make  the  appointment  of  Timothy  Pickering,  as  Postmaster  Gen- 
eral. I  suppose  it  will  appear  from  the  journal  of  the  Senate  that  he  was 
immediately  nominated  to  the  Senale  and  confirmed.  This  fully  explains  the 
nature  of  the  appointment  of  Mr.  Pickering,  who  is,  as  appears  from  this  record, 
the  only  person  who  was  made  tbe  head  of  a  department  by  an  appointment 
during  the  session  of  the  Senate. 

Mr.  Manager  Wilson.  Mr.  President,  I  wish  to  call  the  attention  of  coun- 
sel for  the  respondent  to  an  entry  on  the  executive  journal  of  the  Senate 
of  the  10th  of  May,  1800,  also  of  the  12th  of  May,  ISOO,  and  the  13th,  show- 
ing that  the  Senate  at  that  time  met  at  an  earlier  hour  than  12  o'clock.  On 
page  93  of  the  journal  of  the  Senate  for  May  10,  1800,  it  is  entered  ; 
The  Senate  adjourned  to  11  o'clock  on  Monday  morning. 
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On  Monday  mornitig,  May  12,  1800,  tbe  Senate  met,  and  the  manner  of 
adjiHirnment  is  as  follows  : 

After  file  cnnsidevatLon  of  the  esecufivc  business,  tbe  Senate  adjoiirnei  to  il  o'clock  to- 
morrow mornina:.     (Piurc  94.) 

Tuesday,  May  13,  1800. 

The  Seaaie  met  in  jiursuanec  of  said  adjoarnnient  nt  11  o'clock. 

Mr.  Manager  Binoham.  Mr,  President  and  gentlemen  of  the  Senat*.  we 
offer  in  evidence  several  executive  messages  of  the  President  of  the  United 
States,  of  dates  respectively  December  16,  18<?7;  December  17,  18G7;  again, 
December  16,  1867;  the  fourth,  January  13,  1368;  and  the  fifth,  December  19, 
1867. 

[The  mesaages  communicate  information  of  the  suspension  of  John  H.  Patter- 
eon  from  the  office  of  assessor  of  internal  revenue  for  the  fourth  district  of  Vir- 
ginia; of  Charles  Lee  Moses  from  the  duties  of  counsel  at  Brunai,  Borneo;  of 
John  H.  Anderson  from  the  office  of  collector  of  internal  revenue  for  the  fourth 
district  of  Virginia ;  of  Charles  H.  Hopkins,  assessor  of  internal  revenue  for  the 
first  district  of  Geoi'gia,  and  of  John  B.  Lowry,  postmaster  at  Danville,  Virginia.] 

Mr.  Manager  Binbham.  I  also  offer  in  evidence,  Mr.  President  and  Senators, 
the  com  muni  cation  of  the  Secretary  of  State  accompanying  (me  of  the  messages 
JHSt  presented,  in  which,  under  date  of  December  19,  1867,  he  thus  addresaea 
the  President  of  the  United  States : 

Sir:  In  compliance  with  the  provisions  of  pettiou  two  of  the  act  refrulating  'lie  tenure 
of  certain  civil  officea,  paased  March  2,  1867,  I  Iiava  the  bonor  to  report  that  Charles  Lee 
Moses,  Unifecl  States  conenl  at  Brunai,  Borneo,  was,  during  the  lecesa  of  the  Senate,. 
HOHpended  from  the  fnnctions  of  his  office,  and  Chat  Oliver  B.  Bradford,  consular  clerk  at 
Shanghao,  was  appointed  to  fill  tlie  place  temporarily. 

I  suppose  I  need  not  read  all  tlie  details.  We  offer  in  p\idence  all  these- 
messages,  with  tbe  accwnpanying  papers,  as  received  by  the  Senate  from  the 
President. 

Mr.  Manager  Bi'TLKR.  I  believe  now,  sir,  that  I  may  mf  irm  the  Senate  that 
the  case  on  the  part  of  the  House  of  Eepresentatives  la  substantially  closed 
There  may  be  a  witness  or  two,  who  are  on  their  way  here,  which  we  shall  ask 
on  Monday  mcrntng  leave  to  put  in.  Their  testimony  is  substantially  cumula 
live,  not  very  material;  and  it  is  possible  that  we  may  have  kft  out  a  piece  or 
two  of  documentary  evidence  in  the  naturo  of  public  documents.  Until  we  can 
examine  carefully  all  the  testimony  to  see  that  we  have  omitted  nothing,  we 
should  not  like  to  preclude  ourselves  from  offering  that.  But  with  these  imma- 
terial exceptions,  and  I  tmst  they  will  turn  out  to  be  no  exceptions  at  all,  we 
have  closed  the  case  on  the  part  of  the  House  of  Representatives. 

Mr.  Curtis.  Mr.  Chief  Justice,  the  counsel  for  the  President  take  no  eajep- 
tiou  to  what  is  now  proposed  by  the  honorable  managers.  It  seems  to  us  quite 
reasonable  that  they  sliould  have  opportunity  to  look  over  the  ground  and 
ascertain  whether  anything  has  been  omitted,  and  also  if  thiiy  fijid  that  vl'i^ 
nesaes  come  here  before  the  next  session,  whose  testimony  will  be  in  the  nature 
of  cumulative  evidence,  wc  shall  take  no  exception  to  tliat, 

I  now  desire  to  submit,  Mr.  Chief  Justice,  to  the  Senate  a  motion  on  behalfi 
of  the  President's  counsel  that  when  this  court  adjourns  it  adjourn  until; 
Thursday  next,  to  allow  to  the  counsel  of  the  President  three  working  days  to 
enable  them  to  collect,  collate,  and  arrange  their  proofs  so  as  to  present  the 
defence  to  the  Senate  with  as  little  delay  as  practicable,  and  so  as  to  make  that 
consecutive  and  proper  impression  which  really  belongs  to  it.. 

We  have  been  wholly  unable  to  do  this  during  the  progress  of  the  trial,  and 
before  the  trial  was  begun  we  had  no  time  whatever  to  apply  to  this  puipose- 
We  think  we  can  assure  the  Senate  that  it  will  very  little,  if  at  allt  protract  tie 
trial,  because  certainly  those  gentlemen  of  the  Senate  who  have  been  in  the 
habit  of  practicing  law  are  ijuite  aware  of  the  fact  that  mx)re  time  is  freq_ueutiy 
24  I  p 
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conEumed  in  ihe  introduction  of  evidence  for  the  want  of  having  it  properly 
arrauged  and  preeented  than  would  have  been  consumed  if  the  jiraper  elFcirta 
Lad  been  made  outside  before  the  trial  was  begun.  We  think,  therefore,  ihat  we 
can  assnre  the  Senate  that  a  large  part,  and  pcrliaps  all,  of  tliis  time  will  be 
saved  if  this  indulgence  can  bo  granted  to  the  President's  counsel. 

We  do  not  expect  lo  adduce  a  large  amount  of  oral  testimony  or  a  great  num- 
ber of  witnesses,  but  we  have  a  very  coneideriible  amount  of  documentary  evi- 
dence which  we  have  thus  far  not  been  able  to  collate  and  arrange,  and  some 
portions  which  we  have  reason  to  suppose  exist  we  have  not  yet  been  able  to 
search  out  or  find.     We  retpieet,  therefore,  that  this  postponement  may  take 

Mr.  CoNNESS.  The  rules  forbid  aennloi-s  to  make  any  explanations  in  the 
natui-e  of  debate.  I  therefore  submit  a  motion,  which  is  that  when  the  Senate 
adjourn,  or  rather  that  the  Senate,  eitting  as  a  court  of  imjicacbment,  shall 
adjourn  until  Wednesday  next  at  twelve  o'clock,  which  is  tho  time  that,  in  my 
judgment,  ehould  meet  the  wants  of  the  counsel  for  the  respondent. 

Mr.  Johnson.  Mr.  Chief  Justice,  if  it  is  in  order,  I  move  to  amend  the  motion 
made  by  the  honorable  member  from  California  by  iuseriivig  "  Thursday"  instead 
of  "  Wednesday." 

Mr,  Manager  Bitti.Er.  Is  that  motion  debatable  by  tlie  managers  1 

The  Chief  Justice.  It  is  not. 

Mr.  Howard.  Mr.  President,  may  I  inquire  what  is  tho  question? 

The  (;hibf  Justice.  The  senator  from  California  moves  that  the  Senate 
sitting  asa  court  of  impeachment  adjourn  until  Wednesday  next.  The  senator 
from  Maryland  moves  to  amend  by  substitnting  "  Thursday"  for  "  Wednesday," 
Senalors,  you  who  are  in  favor  of  agreeing  to  that  motion  will  say  "  ay ;"  those 
of  the  contrary  opinion  "  no."     [The  question  being  taken.]     Tho  ayes  have  it. 

Mr.  CameBON.  I  call  for  the  yeas  and  nays.     [No,  no.] 

Mr.  Manager  Buti.eg.  I  understood,  Mr.  Chief  Justice,  and  I  desire  to 

The  Ckiek  Justice.  The  question  recurs  upon  tlie  motion  of  the  senator 
from  California  as  amended  by  the  motion  of  the  senator  from  Maryland,  that 
the  Senate  adjourn  utitil  Thursday  next,  and  upon  this  q^uestion  no  debate  is  in 

Hr.  Manager  Buti.er.  That  question  is  not  debatable  by  the  managers  ? 

The  Chjkf  Justice,  The  Chief  Justice  liiinks  not. 

Mr.  SuMNBB.  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  CoNKLiNQ.  1  rise  for  information.  I  wish  to  inquire  whether  the  man- 
agers want  to  submit  some  remarks  upon  this  motion  for  delay  ? 

The  Chibf  Justice.  The  question  is  upon  the  motion  to  adjourn. 

Mr.  CoNKLiNQ.  Yes,  sir.  My  purpose  is  to  find  out,  as  influeueing  my  vote, 
whether  they  wish  the  motion  disposed  of,  to  the  end  that  they  may  make  some 
lemarks,  or  not,  I  presume  the  senator  from  California  does  cot  intend  to  cut 
them  off. 

Mr.  Manager  Butler.  I  bad,  Mr.  President,  desired  to  make  a  remark  or 
two,  and  understood  it  was  in  order. 

Mr.  A^THONV.  I  understand  that  the  motion  U  not  that  the  Senate  shall 
now  adjourn,  but  that  when  the  Senate  does  adjourn  it  shall  adjourn  to  meet  on 
Thursday. 

Several  senators.  That  is  it. 

Mr.  CoNKLiNG.  That  is  certainly  debatable. 

The  Chief  Justice.  Will  the  senator  from  California  be  good  enough  to 
8taf«  his  motion  ? 

Mr.  CoNNESS.  If  the  Cbair  will  allow  me  to  state  it  I  will  do  so.  The 
Chair  submitted  the  question  on  the  amendment  before  I  was  aware  of  it;  else 
I  desired  to  accept  the  suggestion  of  senators  around  me  to  make  it  Thursday 
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in  pla«e  of  Wednesday.     What  I  desired,  in  other  words,  was  to  meet  the  con- 
currence of  the  Senate  generally, 

Tlie  Ckikf  Justice.  Will  the  aenator  from  California  allow  the  Chief 
Justice  to  ask  is  his  motion  a  motion  that  the  Senate,  when  it  adjourns 

Mr.  Co.NXEss.  That  was  not  ihe  fotm  of  the  motion.  I  began  to  make  it  in 
Ihat  way,  but  subsequently  gave  it  the  other  form. 

Mr.  Cambro\.  Now  I  desire 

The  Chiep  Justice.  No  debate  is  in  order  oa  the  motion  to  ndjom  i 

Mr.  Oamkron.  I  am  not  going  to  debate  it,  I  want  to  ask  the  gtatleraen 
managers  whether  they  will  not  be  prepared  to  go  on  with  th  a  case  o  i  \Iondaj  t 
I  can  Bee  no  reason  why  the  other  side  should  not  be  as  well  prepared 

HeasvB.  Managers  Bingham  and  Butleb.  We  are  re 

The  Chief  Justice,  Order. 

Mr.  Oamkron.  Mr.  President,  my  question  is 

The  Chief  Justice.  No  debate  is  in  order.  The  senator  frDm\E^i 
Viinia  is  out  of  order. 

Mr.  Cajieron.  I  think  if  you  will  allow  me 

The  Chief  Justice.  No  debate  is  in  order  on  a  motion  to  aljourn 

Mr.  Cameron.  I  am  not  going  to  debate  it,  your  Honor  but  I  have 
to  ask  the  question  whether  the  managers  will  be  ready  to  go  on  w  1  th  b 
on  Monday  l 

Mr.  Manager  Bingham  and  other  managers.  We  will  be. 

Mr.  SuMNBB.  I  wish  to  ask  a  question  also.     I  wish  to  know 
ble  managers  have  any  views  to  present  to  the  Seniite  sitting  n 
of  this  impeachment  to  aid  the  Senate  in  deteroiiiiiug  this  question  of  time  .■ 
On  that  I  wish  to  know  the  views  of  the  honorable  managera. 

The  Chief  Justice.  The  Chief  Justice  is  of  opinion  that,  pending  the  qnes- 
tion  of  adjournment,  no  debate  is  in  order  from  any  quarter.  It  ie  a  question 
exclusively  for  the  Senate.  Senators,  you  who  are  in  favor  of  the  adjournment 
of  the  Senate  sitting  aa  a  court  of  impeachment  until  Thursday  next  will,  as 
your  names  are  called,  answer  "yea;"  those  of  the  contrary  opinion  "  nay." 
The  Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  37,  cays  10  ;  as 
follows  : 

Teas — Messrs.  Anthony,  BsywJ,  EnckaJew,  Cattell,  Counesa,  Corbett,  Cragin.  Davis, 
Dixou,  Edmunds,  Ferry,  Fowler,  Ftelinghuysoii,  GrimiiSi  Heiidorson,  Hendricks,  Howard, 
Howe,  Johnson,  McCreory,  Morrill  of  Maiue,  Morrill  of  Vermont,  Norton,  Kye,  Pattersoa 
of  New  Hftmpsliire,  Patterson  of  Tennessee,  Kamsey,  Ross,  Saulsbury,  Sherman,  Spri^ue, 
Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  and  Williams— 37. 

Nays — Messrs,  Cameron,  Chandler,  Cole,  Coukling,  Drake,  Morgan,  Pomeroy,  Stewart, 
Sumner,  and  Thayor — 10. 

Not  Voting— Messrs-  Doolittle,  Fessendea,  Hurlnn,  Jlorton,  Wade,  WDson,  and 
Yates~7. 

The  Chief  Justice.  On  tbis  question  the  yeas  are  37  and  the  nays  are  10. 
8o  the  Senate,  sitting  aa  a  court  of  impeachment,  stands  adjourned  until  Thursr 
day  next  at  12  o'clock. 

Mr.  Manager  Butler.  I  should  like  to  give  notice  that  all  the  witnesses  may 
be  discharged  who  have  been  summoned  here  on  the  part  of  the  House  of  Kep- 
resentativea. 
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Thursday,  April  9,  1868. 

Tlie  Chief  Justice  of  tLe  United  Statea  entered  the  Senate  chamber  at  13 
o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers'  of  the  impeachment  on  tlie  part  of  the  House  of  Representative  a 
appeared  and  took  the  seats  assigned  tlism. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
mombera  of  the  House,  as  in  the  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Wasbburne,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
vided for  tliem. 

The  Chief  Justice.  The  Secretary  will  i-ead  the  minutes  of  tJie  last  day's 


The  Secretary  proceeded  to  read  the  journal  of  the  proceedings  of  the  Senate, 
sitting  for  the  trial  of  the  impeachment,  on  Saturday,  April  4,  1966,  but  was 
interrupted  by 

Mr.  JoH\soN.  Mr.  Chief  Justice,  I  move  that  the  further  reading  of  the  jour- 
nal be  dispensed  with. 

The  Chief  Justice.  If  there  be  no  objection  the  further  reading  of  the 
iournal  with  be  dispensed  with.     The  Chair  hears  no  objection. 

Gentlemen  Managers  on  the  part  of  the  House  of  Representatives,  have  you 
any  further  evidence  to  introduce  ? 

Mr.  Manager  Butler.  We  have  a  single  witness,  I  believe. 

The  Chiei'  Justice.  The  managers  will  proceed  with  their  evidence. 

M.  H.  Wood  sworn  and  examined. 
By  Mr.  Manager  Butlek  ; 

Question.  Where  was  your  place  of  residence  before  the  war  ^ 

Answer.  Tuscaloosa,  Alabama. 

Q.  Did  you  serve  in  the  Union  army  during  the  war  t 

A.  I  did. 

Q.  From  what  time  to  what  time  1 

A.  From  July,  1S61,  to  July,  1865. 

Q.  Some  time  in  September,  18C6,  did  you  call  upon  President  Johnson, 
presenting  him  testimonial-s  for  employment  in  the  government  service  ? 

A.  I  did. 

Q.  What  time  was  it  in  1866  T 

A.  The  SOch  or  2lBt  day  of  September. 

Q.  How  do  you  fix  the  time  ? 

A.  Partially  from  memory,  and  partially  from  the  journal  of  the  Ebbitt  House. 

Q.  How  long  before  that  had  be  returned  from  bis  trip  to  Chicago,  to  the 
tonib  of  Douglas  ? 

A.  My  recollection  is  that  he  returned  on  the  15th  or  16th,  I  awaited  his 
return  in  this  city. 

Q.  Did  you  present  your  testimonials  to  him  ? 

A.  I  did. 

Q,  Did  he  examine  them  I 

A,  Part  of  them. 

Q.  What  then  took  place  between  you  ? 

Mr.  Stanbjbby.  What  do  you  propose  to  prove,  Mr.  Manager  ? 

Mr.  Manager  Butler.  What  took  place  between  the  President  and  this  wit- 
ness. 

Mr.  Stanbbry.  Has  it  anything  to  do  witli  thia  caaeT 

Mr.  Manager  Butleb.  Yes,  sir. 
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Mr.  Stanbery.  Under  what  article? 

Mr.  Manager  BuTLER.  As  to  the  iutent  of  the  President  in  the  aeveral  articles. 

Mr.  Stanbery.  To  do  what? 

Mv.  Manager  Butler.  To  oppose  Congress.  (To  the  witness  )  Will  yon 
go  on,  sir?     What  did  he  say  ? 

A.  He  said  my  claims  for  government  employment  were  good,  or  worthy 
of  attention;  I  will  not  fix  the  words. 

Q.  What  next? 

A.  He  inquired  about  my  political  sentiments  somewhat,  noticing  that  I  was 
not  a  political  man  or  not  a  politician.  I  told  him  I  was  a  Union  man,  a  loyal 
man,  and  in  favor  of  the  administration  ;  that  I  had  confidence  in  Congress  and 
in  the  Chief  Executive.  He  then  asked  me  if  I  knew  of  any  differences  between 
himself  and  Congress  I  told  bim  I  did  ;  that  I  knew  some  differences  on  minor 
points.     He  then  said:  "They  are  not  minor  points." 

Q.  Go  on,  sir. 

A,  And  the  "  influence  "  or  "  patronage  " — I  am  not  sure  which — "  of  these 
offices  shall  be  in  my  favor,"     That  was  the  moaning. 

Q.  Were  those  the  words  t 

■A.  I  will  not  swear  that  they  were  the  words. 

Q.  "  Shall  be  in  my  favor ;"  what  did  you  say  to  that  ? 

A.  I  remarked  that  under  those  conditions  T  could  not  accept  an  appointment 
of  any  kind,  if  my  influence  was  to  be  used  for  him  in  contradistinction  to  Con- 
gress, and  retired. 

Cross-examined  by  Mr,  Stapjberv: 

Q.  Do  you  know  a  gentleman  in  this  city  by  the  name  of  Koppel  ? 

A.  I  do,  sir. 

Q.  Have  you  talked  with  him  since  you  have  been  in  the  city  ? 

A.  I  have  called  on  him  when  I  first  came  in  the  city  ;  I  have  seen  him  fre- 
quently. 

Q.  Did  you  tell  Mr.  Koppel  yesterday  moming  that  al!  you  could  say  aboat 
the  President  was  more  in  his  favor  than  against  him  ? 

A.  I  did  uot,  sir. 

Q.  Did  you  tell  Mr.  Koppel  that  when  you  were  brought  up  to  be  examined, 
since  you  arrived  in  this  city,  there  was  an  attempt  to  make  ymi  say  things 
which  you  would  not  say  ? 

A.  I  did  not,  sir.  I  might,  in  explanation  of  that  question,  say  that  there 
was  a  misunderstanding  between  the  managers  and  a  gentleman  in  Boston  in 
regard  to  an  expression  that  they  supposed  I  could  testify  to,  but  that  I  conld 

Q.  Have  you  been  examined  before  this  time  since  you  came  into  this  city  ? 

A.  By  whom? 

Q.  Have  you  been  examined  before,  by  any  one  ? 

A.  I  have. 

Q.  Under  oath? 

A.  Yee,  sir. 

Q.  Who  first  by  t 

A.  By  the  managers  of  tbe  impeachment. 

Q,  Was  your  testiminy  taken  down? 

A,  It  was, 

Q.  Were  you  examined  or  talked  to  by  any  one  of  them  before  your  exami- 
tion  under  oath  T 

A,  I  had  an  informal  interview  with  two  of  them  before  I  was  examined.  I 
could  hardly  call  it  an  examination. 

Q.  Which  two  of  them,  and  where  1 

A.  By  Governor  Boutwell  and  General  Butler.  .J  ' 
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Q.  When  ? 

A.  Mondny  of  this  week. 

Q.  Did  yftii.say  to  Mr,  Koppel  that  since  you  have  hecn  in  the  city  a  prop- 
oBition  waa  made  to  you  tbat  in  caae  you  would  give  certain  testimouy  it  would 
be  for  yoiir  benefit  ? 

A.  1  did  not,  sir. 

Re  examined  by  Mr.  Manager  Butler  : 

Q.  Who  ia  Mr.  Koppel  ? 

A.  Mr,  Koppel  ia  an  acquaintance  of  mine  oa  the  avenue — a  merchant. 

Q.  What  sort  of  merchandise,  please  7 

A.  He  ia  a  manufacturer  of  garments — a  tailor.     [Laugliter.] 

Q.  Do  you  know  of  any  sympathy  between  him  and  the  President  1 

A.  r  liave  always  supposed  that  Mr.  Koppel  waa  a  southern  man  in  spirit. 
He  came  from  Charleaton,  South  Carolina,  here — ran  the  blockade. 

Q.  Do  you  mean  tbat  as  an  answer  to  my  c[ue3[ion  of  sympathy  between  tile 
President  and  him  ? 

A.  Yes,  sir. 

Q.  The  counsel  for  the  Presii^Bnt  has  asked  you  if  you  told  Mr.  Koppel  that 
you  bad  been  asked  to  eay  things  which  you  could  not  say,  or  words  to  that 
effect.  Iq  explanation  or  answer  of  the  ijaestiou  you  said  there  was  a  miaun- 
deretanding  which  you  explained  to  Mr.  Koppel.  Will  you  have  the  kindness 
to  tell  us  what  that  misunderstanding  was  which  you  explained  to  Mr,  Koppel  1 

Mr.  Stanbery.  We  do  not  care  about  that. 

Mr.  Manager  Butleh,  (to  the  counsel  for  the  respondent.)  You  put  iu  a  part 
of  the  conversation.     I  have  a  right  to  the  whole  of  it. 

Mr.  Sta.\bbry,  We  did  not  put  it  in  at  all — only  a  certain  deckration . 

Mr,  Manager  Butler.  A  certain  declaration  out  of  it,  that  is  a  part  of  the 
conversation. 

Mr.  Stanbery.  Go  ou  in  your  own  way. 

Mr,  Manager  Butler,  (to  the  witness.)  I  will  ask,  in  the  first  place,  did  you 
esplaiu  the  matter  to  him? 

A.  I  did. 

Q.  Tell  us  what  the  misunderstanding  was  which  you  explained  to  him  iu 
that  conversation  ? 

A,  I  think,  sir,  a  genllemao  from  Boston  wrote  you  that  the  President  asked 
me  if  I  would  give  twenty-five  per  cent,  of  the  proceeds  of  any  office  for  polit- 
ical purposes.  I  told  you  that  I  did  not  aay  so  ;  the  gentleman  in  Boston  mie- 
undeistood  me.  The  President  said  nothing  of  the  kind  to  me.  I  explained 
that  to  Mr.  Koppel,  he  probably  having  misunderstood  it. 

Q.  Did  you  explain  where  the  misunderstanding  arose  ? 

A.  I  toid  him  that  I  supposed  it  must  have  occurred  in  a  conversation 
between  the  gentleman  in  EostoQ  and  myself 

Q.  In  regard  to  what  ? 

A.  In  regard  to  the  twsnty-five  per  cent. 

Q.  Where  did  that  arise  t 

Mr.  Stanbery.  What  about  all  that  ? 

Mr.  Manager  Butler.  I  am  getting  this  coaversatioi  between  Mr.  Koppel 
and  this  man. 

Mr.  Stanbeby.  Not  at  all.  You  are  speaking  about  another  transaction. 

Mr.  Manager  Butler,  No  ;  I  am  asking  you  if  you  explained  to  Mr.  Kop- 
pel where  the  idea  came  from  that  you  were  to  give  twenty-five  per  cent. 

Mr,  EvARTS.  We  object,  Mr,  Chief  Justice,  The  witness  has  stated  dis- 
tinctly that  nothing  occurred  between  the  President  and  himself,  and  it  is  cer- 
tainly quite  unimportant  to  this  court  what  occurred  between  this  witness  aud 
another  gentleman  in  Boston, 
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Mr.  Manager  Butlkr.  I  pray  judgment  again  apou  this.  The  other  side 
Beek  to  put  in  tlie  conversation  between  a  tailor  down  iu  Pemiaylvania  avenue, 
or  Bomewliere  else, -and  thie  witneaa,  I  want  the  whole  of  that  coDversatioa.  I 
Buppoeed,  from  the  eminence  of  the  gentleman  who  asked  the  question,  that  the 
conversation  between  Mr,  Koppel,  the  tailor,  and  this  witueaa  was  put  in  for 
some  good  purpose,  and  if  it  was  I  want  the  whole  of  it. 

Mr,  EvAKTS.  The  fact  is  not  exactly  as  is  stated  by  the  learned  manager. 
In  the  privilege  of  cross-exaial nation  the  counsel  for  the  President  asked  this 
witness  distinctly  whether  he  had  said  so  and  so  to  a  Mr.  Koppcl.  The  witness 
said  that  he  had  not,  and  then  volunteered  a  statement  that  there  might  have 
been  some  misunderstanding  between  Mr.  Koppel  and  himself  upon  that  sub- 
ject, or  some  mi  sunders  landing  somewhere.  Our  inquiries  did  not  reach  or  aak 
for  or  bring  out  the  misnndera  tan  ding ;  but,  passing  that  point,  we  stand  h  ere 
distinctly  to  say  that  everytliing  which  relates  to  any  conversation  or  interview 
between  the  Preaiderit  and  thia  witness,  whether  as  understood  or  misunder- 
stood, has  been  gone  thiongh,  and  the  present  point  of  inquiry  and  further  tes- 
timony is  as  to  the  ground  of  misunderstanding  between  this  witness  and  some 
interlocutor  in  Boston,  and  we  object  to  its  being  heard. 

Mr.  Manager  BuTLER,  Which  he  explained  to  Mr.  Koppel  is  the  point, 

Mr,  EvAUTS,  That  makes  no  difference. 

Mr,  Manager  Butler.  Having  put  in  a  part  of  Mr.  Koppel's  conversation, 
whether  voluntary  or  not,  I  have  the  right  to  the  whole  of  it.  I  will  explain 
to  the  gentlemen  that  Z  wish  to  show  that  the  misunderstanding  was  not  that 
the  President  said  the  twenty -five  percent,  was  to  be  given,  btit  oneof  hisfrienda. 
There  is  where  the  misunderst.inding  arose.     Do  the  gentlemea  still  object? 

Mr.  Stanbbry  and  Mr.  Evakts.  Of  course  we  object.  It  has  nothing  to 
do  with  the  case. 

Mr.  Manager  Butler.  I  will  not  press  it  further.     That  is  all,  Mr,  Wood. 

Foster  Blodgett  sworn  and  examined. 
By  Mr.  Manager  Butlkr: 

Question.  Were  yon  an  officer  of  the  United  States  at  any  time  ? 

Answer.  Yes,  sir, 

Q.  Where  T 

A.  In  Augusta,  Georgia. 

Q.  Holding  what  office? 

A.  Postmaster. 

Q.  When  did  you  go  into  the  exercise  of  the  duties  of  that  office  ? 

A.  I  was  appointed  on  the  26th  day  of  July,  1865, 

Q.  Have  you  your  commission  or  appointment  ? 

A.  I  have.  (Producing  it.)  I  took  charge  on  the  16th  day  of  September, 
J86fi, 

Q.  Did  you  receive  another  c 

A.  Yes,  sir. 

Q.  Have  you  that  here  7 

A.  Yes,  sir,     (Producing  it,) 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent,  h 
first  commission.)  Gentlemen,  here  is  the  appointment  of  Mr.  Blodgett  from  tho 
President  in  the  recess  of  the  Senate.  (To  the  witness.)  Is  this  your  other 
commission  t 

A,  Yes,  sir. 

Q.  After  you  were  confirmed  by  the  Senate  1 

A.  Yea,  sir. 

Mr.  Manager  Butler.  "To  have  and  to  hold  for  the  terra  of  four  years  from 
the  day  of  the  date  hereof,  unless  the  President  of  the  United  States  for  the  time 
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being  shall  be  pleaaed  sooner  to  revoke,  to  determiae  the  ( 
waB  on  the  Srth  day  of  July,  1866,  issued  by  the  President. 

(The  commission  was  haoJecl  to  the  couQsel  for  tSe  President.) 

Q.  Were  you  snapeiided  from  office  1 

A.  Yes,  sir. 

Q.  Have  you  a  copy  of  the  letter  of  Buspension  ? 

A.  \o,  sir ;  I  bave  not  a  copy  of  it.  It  is  down  with  the  Committee  on  Post 
Offices. 

Q.  Among  the  records  of  the  Senate  7 

A.  Yes,  eir. 

Q.  When  was  that  ? 

A,  On  the  3d  of  Janunry,  1S6S. 

Q.  Have  you  exaoiined  to  see  whether  your  suspension  and  tbe  reasons 
therefor  have  been  sent  to  the  Senate  J 

A.  It  has  been  reported  to  me  by  the  chairman  of  the  Post  Office  Committee 
that  it  had  not  been  sent  in. 

Q.  CaQ  yoi\  learn  that  it  has  been  sent  in  ? 

A.  I  have  learned  that  it  baa  not  been  sent  in. 

Mr.  Manager  Butler.  I  suppose  senators  can  make  this  certain  from  their 
own  records,  to  which  ive  have  not  access. 

Mr.  STA.\B]iRY,  Of  course,  we  know  dl  about  it. 

Mr.  Manager  BuI'Lkr.  I  supposed,  sir,  you  did  know  all  about  it,  (To  wit- 
ness.) Has  any  action  been  taken  ou  your  suspension,  except  simply  that  you 
were  suspended  1 

A.  None  that  I  know  of. 

No  cross -examination. 

Mr.  Manager  Butler,  I  ask  counsel  for  the  President  if  they  desire  to  be 
served  with  notice  to  produce  the  original  of  that  letter  1  (Handing  to  the  coun- 
sel a  copy  of  a  letter.) 

Mr.  Stanbery,  (having  examined  the  papers.)  I  see  no  objection  to  that. 
We  do  not  want  to  put  you  to  the  necessity  of  mere  formal  proof.     Kead  it. 

Mr.  Manager  Butler  read  as  follows  : 

War  Department,  Adjutant  General's  Office, 

IVashinglan,  F-brmrg^l,  I898. 
Sir:  I  bave  the  Loaar  to  report  that  I  hivve  delivered  the  eommunicatiou  addressed  hy 
you  to  Hon.  Edwin  M.  Stanton,  removing  him  from  office  of  Searetary  of  the  War  Depart- 
ment, and  hIbo  to  acknowledge  the  reesipt  of  your  letter  of  this  dale  authoriziugp  and  empow- 
ering tne  to  net  as  Secretary  of  War  ad  interim.  I  aecppt  this  appointment  with  gratitude 
for  the  confidence  reposed  iu  me,  and  wilt  endeavor  to  disuhargu  tne  duties  to  the  best  of  my 

I  have  the  houoi  to  be,  jour  obedient  servant, 

L.  THOMAS.  Adjutant  GeneT'il. 
His  Eicelleney  Andrew  Jorkeon, 

President  of  the  United  Stales. 

Mr.  Manager  Butler.  I  am  instructed,  Mr.  President,  by  the  managers,  to 
give  notice  that  we  will  ask  of  the  Senate  to  iillow  to  be  put  in  this  case  proper 
certificates  from  the  records  of  the  Senate  to  show  that  no  report  of  the  reasons 
for  the  suspension  of  Mr.  Blodgett  has  ever  been  sent  to  the  Senate,  in  conformity 
with  the  law. 

The  Chief  JusTrcE.  Those  can  be  put  in  at  any  time. 

Mr,  Manager  Butler.  Yes,  sir.     We  close  here. 
0       Mr.  Stanbery.  1  will  ask  the  honorable  manager  under  what  article  this 
case  of  Mr.  Blodgett  comes  1 

Mr.  Manager  Butlkr.  In  the  final  discussion  I  have  no  doubt  the  gentlemen 
who  close  the  case  wilt  answer  that  question  to  the  entire  satisfaction  of  the 
learned  gentleman. 

Mr.  Stanbkby.  I  have  no  doubt  of  that  myself,  but  the  question  is  whether" 
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we  fire  to  be  put  to  the  trouble  of  answering  it.     Tliat  is  the  point  I  want  to 
understand. 

The  Chief  Justice,  The  counsel  for  the  President  must  know  that  when 
the  Senate  Ims  made  an  order  for  furnishing  to  the  managers  the  certificatea 
which  they  desire,  and  they  are  pi-eaented,  the  introduction  of  them  can  then 
he  objected  to.     At  present  there  is  no  question  before  the  court. 

Mr.  Stanbery.  My  question  is  to  the  gentleman  under  'what  article  this  case 
of  Mr.  Blodgctt  comes  J 

TheOuiisF  Jl'STICK.  The  managers  of  the  House  of  Representatives  state 
that  tlte  evidence  on  their  part,  with  the  exception  just  indicated,  is  closed. 
Gentlemen  of  counsel  for  the  President,  you  will  proceed  with  the  defence, 

Mr.  Curtis,  of  counsel  for  the  respondent,  rose  and  said  r  Mr.  Chief  Justice, 
I  am  here  to  speak  to  the  Senate  of  the  United  States  sitting  in  its  judicial 
capacity  as  a  court  of  impeachment,  presided  over  by  the  Chief  Justice  of  the 
United  States,  for  tlie  trid  of  the  President  of  the  United  States.  This  state- 
ment sufiicientiy  characterizes  what  1  have  to  say.  Here  party  spirit,  political 
schemes,  foregone  conclusiona,  outrageous  biases  can  have  no  fit  operation.  Tlie 
Constitution  requires  that  here  should  be  a  "trial,"  and  as  in  that  trial  the  oath 
which  each  one  of  you  has  taken  ia  to  adminster  "  impartial  justice  according  to, » 
the  Constitution  and  the  laws,"  the  only  appeal  which  I  can  make  in  behalf  of 
the  President  is  an  appeal  to  th"  conscieuce  and  the  reason  of  each  judge  who 
sits  before  me.  Upon  the  law  and  the  facts,  upon  the  judicial  merits  of  the 
case,  upon  the  duties  incumbent  on  that  high  officer  by  virtue  of  his  office,  and 
his  honest  endeavor  to  discharge  those  duties,  the  President  rests  his  defence. 
And  I  pray  each  one  of  you  to  listen  to  me  with  that  patience  which  belongs  to 
a  judge  foe  hia  own  sake,  which  I  cannot  expect  to  command  by  any  efforts  of 
mine,  while  I  open  to  you  what  that  defence  is. 

The  honorable  managers,  through  their  associate  who  has  addressed  you, 
(Mr.  Butler,)  has  informed  you  that  this  is  not  a  court,  and  that,  whatever  may 
be  the  character  of  this  body,  it  is  bound  by  no  law.  Upon  those  subjects  I 
shall  have  something  hereafter  to  say.  The  honorable  manager  did  not  tell 
you,  in  terms  at  least,  that  here  are  no  articles  before  you,  because  a  statement 
of  that  fact  would  he  in  substance  to  say  that  here  are  no  honorable  managers 
before  you  ;  inasmuch  as  the  only  authority  with  which  the  honorable  managers 
are  clothed  by  the  House  of  Representatives  is  an  authority  to  present  here  at 
your  bar  certain  articles,  and,  within  their  limits,  conduct  this  prosecution  ;  and, 
therefore,  I  shall  make  no  apology,  senators,  for  asking  your  close  attention  to 
these  articles,  one  after  the  other,  in  mannerandformas  they  are  here  presented, 
to  ascertain,  in  the  first  place,  what  are  the  substantial  allegations  in  each  of 
them,  what  is  the  legal  opemtion  and  effect  of  those  allegations,  and  what  proof 
is  necessary  to  be  adduced  in  order  to  sustain  them  ;  and  I  shall  begin  with 
the  first,  not  merely  because  the  House  of  Representatives,  in  arranging  these 
articles,  have  placed  that  first  in  order,  but  because  the  subject-matter  of  that 
article  is  of  such  a  character  that  it  forms  the  foundation  of  the  first  eight 
articles  in  the  aeries,  and  enters  materiallj'  into  two  of  the  remaining  three, 

"What,  then,  is  the  substance  of  this  first  aitiele  ?  What,  as  the  lawyers  say, 
are  the  gravamenina  contained  in  it  1  There  is  a  great  deal  of  verbiage — I  do 
not  mean  by  that  unnecessary  verbiage^in  the  > description  of  the  substantive 
matters  set  down  in  this  article.  Stripped  of  that  verbiage  it  amounts  exactly 
to  these  things  !  first,  that  the  order  set  out  in  the  article  for  the  removal  of  Mr, 
Stanton,  if  executed,  would  be  a  violation  of  the  tenure-of-office  act ;  second, 
that  it  was  a  violation  ot  the  tenure-of-office  act;  third,  that  it  was  an  inten- 
tional violation  of  the  teuure-of-office  act ;  fourth,  that  it  was  a  violation  of  the 
Constitution  of  the  United  States;  and 'fifth,  was  by  the  President  intended  to 
be  so.  Or,  to  draw  all  this  into  one  sentence  which  yet  may  be  intelligible  and 
clear  enough,  I  suppose  the  Bubetauce  of  this  first  article  ia  that  the  order  for 
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the  removal  of  Mr.  Stanton  waH,  and  was  intended  to  be,  a  violation  of  the  tenure- 
ol-ofGce  act,  and  was  intended  to  be  a  violation  of  the  Constitution  of  the  United 
States.  Tiiese  arc  the  allegations  which  it  ia  neceaaary  for  the  honorable  maa- 
agers  to  make  out  in  proof  to  aupport  that  article. 

Now,  there  is  a  question  involvtd  here  which  entera  deeply,  aa  I  have  already 
intimated,  into  the  firat  eight  articles  in  thia  series,  and  materially  touches  two 
of  the  others ;  and  to  that  question  I  desire  in  the  first  place  to  invite  the  atten- 
tion of  tlie  court.  That  queation  is,  whether  Mr.  Stanton's  case  cornea  under 
the  tenure- of  office  act.  If  it  does  not,  if  tlie  true  construction  and  effect  of  the 
tenure -of -office  act  wlien  applied  to  the  facta  of  his  case  excludes  it,  then  it  will 
be  found  by  honorable  senators  when  they  come  to  examine  this  and  the  o^her 
articles  that  a  mortal  wound  has  been  inflicted  upon  them  by  that  decision,  I 
must,  therefore,  ask  your  attention  to  the  construction  and  application  of  the 
first  aectioa  of  the  tenure- of *oiBee  act.  It  is,  aa  senators  know,  but  dry  work  ; 
it  requires  close,  careful  attention  and  reflection;  no  doubt  it  will  receive  them. 
Allow  me,  in  the  firat  ptaci;,  to  read  that  section  : 

That  every  person  holdinR  any  civil  office  to  wlilch  he  haa  been  appointed  by  and  with 
the  advice  siiO  consent  of  the  Senate,  and  everj  person  who  shall  ht^ieafier  be  appointcil  to 
-  any  Kuch  office,  and  shall  become  daly  nualifiod  to  aet  therein,  is  and  shall  be  entitled  to  hold 
Buch  office  uatil  a  nncceesor  shall  have  been  in  u  like  nmnuer  appointed  and  duly  qnalified, 
except  fa  herein  otherwise  provided. 

Then  cornea  what  is  "  otherwise  provided  :" 

Provided,  That  the  Secretaries  of  State,  of  the  Tteasary,  of  War,  of  the  Navy,  and  of  the 
Interior,  ihe  Postniasier  Geueml,  and  the  Atturnny  General,  shall  hold  their  offices  respect- 
ively for  and  during-  tho  term  of  Ihe  Presitleut  by  whoiri  they  may  hnvo  been  appoinled,  and 
for  one  month  thereafler,  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Heu- 

Here  is  a  section,  then,  the  body  of  which  applies  to  all  civil  officers,  as  well 
to  those  then  in  office  as  to  those  who  should  thereafter  be  appointed.  The 
body  of  that  section  contains  a  declaration  that  every  such  officer  "  is,"  that  is, 
if  be  is  now  in  office,  "and  shall  be,"  tliat  is,  if  he  shall  hereafter  be  appointed 
to  office,  entitled  to  hold  until  a  successor  is  appointed  and  qualified  in  his  place. 
That  is  the  body  of  the  section.  But  out  of  this  body  of  the  section  it  is  expli- 
citly declared  that  tbere  is  to  be  excepted  a  particular  class  of  officers  "  except 
a^  hereiu  otherwise  provided."  There  is  to  bo  excepted  out  of  this  general 
description  of  all  civil  ofiiijers  a  particular  claaa  of  officers  as  to  whom  something 
is  "otherwise  provided;"  that  ia,  a  different  rule  is  to  he  announced  for  them. 

The  Senate  will  perceive  that  in  the  body  of  the  section  all  officers,  as  well 
those  then  holding  office  aa  those  thereafter  to  be  appointed,  are  included.  Tho 
language  ia : 

Every  person  holding  any  civil  office  to  which  he  has  been  appointed,  "  "  and 
every  nerson  who   shall  hereafter  be  appoiiiled,  "  '        "  is   and   shall   be 

eutitled,  &c. 

It  aU'ects  the  preaent ;  it  aweeps  over  all  who  are  in  office  and  come  within 
the  body  of  the  section  ;  it  includes  by  its  terras  as  well  all  those  now  in  office 
ejt  those  who  may  be  hereafter  appointed.  But  when  you  come  to  the  proviso 
the  first  noticeable  thing  is  that  this  langaage  ia  changed  ;  it  ia  not  that  "  every 
Secretary  who  now  is,  and  hereafter  may  be,  in  office  shall  be  entitled  to  hold 
that  office"  by  a  certain  rule  which  ia  liere  prescribed;  bnt  the  proviso,  while 
it  fixes  a  rule  for  the  future  only,  makea  uo  declaration  of  the  preaent  right  of 
one  of  thia  class  of  officers,  and  the  question  whether  any  particular  Secretary 
comes  within  that  rule  depends  on  another  question,  whether  his  case  comes 
vitbin  the  description  contained  in  the  proviso.  There  is  no  language  which 
expressly  brings  hitn  within  the  proviso  ;  there  ia  no  express  declaration,  as  in 
the  body  of  the  section,  that  "he  is,  and  hereafter  shall  be,  eutitled"  merely 
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because  he  holds  tlic  ofSce  of  Secretary  at  the  time  of  the  passage  of  the  law- 
There  18  nothing  to  bring  him  within  the  proviso,  I  repeat,  anleaa  the  descrip- 
tion which  the  proviso  contains  applies  to  anil  includes  his  case.  Now,  let  us 
see  if  it  does: 

Tbat  llio  Sccrotariea  of  State,  &c.,  ehali  hold  (heir  ofiieca  respectively  for  and  durioglhe 
l«mi  of  the  President  by  whom  they  may  have  been  appoiotad. 

The  first  inquiry  which  arises  on  this  language  is  as  to  the  meaning  of  the 
words  "for  and  during  the  term  of  the  President."  Mr.  Stanton,  as  appears  by 
the  commission  which  has  been  put  into  the  case  by  the  honorable  managers, 
was  appointed  in  Januai'y,  1862,  during  the  first  term  of  President  Lincoln. 
Are  these  words  "  during  the  term  of  the  President,"  applicable  to  Mr.  Stanton's 
case  1  That  depends  upou  whether  an  expounder  of  this  law  judicially,  who 
finds  set  down  in  it  as  a  part  of  the  descriptive  words  "  during  the  term  of  the 
President,"  has  any  right  to  add  "  and  any  other  term  for  which  he  may  after- 
ward be  elected."  By  what  authority  short  of  legislative  power  can  those 
words  he  put  into  the  statute  so  that  "  during  the  term  r)f  the  President "  shiill 
be  held  to  mean  "  and  any  other  term  or  terms  for  which  the  President  may  be 
elected  t  "  I  respectfully  submit  no  such  judicial  interpretation  can  be  put  on 
the  words. 

Then,  if  you  please,  take  the  next  step.  "During  the  term  of  the  President 
by  whom  he  was  appointed."  At  the  time  when  this  order  was  issued  for  the 
removal  of  Mr.  Stanton  was  he  holding  "during  the  term  of  tlie  President  by 
whom  he  was  appointed  1"  The  honorable  managers  say  yea,  because,  as  they 
say,  Mr.  Johnson  is  roerely  serving  out  the  residue  of  Mi'.  Lincoln's  term.  But 
is  that  so  under  the  provisions  of  the  Constitution  of  the  United  States  1  I  pray 
you  to  allow  me  to  read  two  clauses  which  are  applicable  to  this  question  The 
first  is  the  first  section  of  the  second  article  : 


et  shall  be  vested  in  a  Presiilent  of  the  United  States  of  A.ineiica.  He 
shall  hold  his  office  dminp:  the  term  of  your  years,  and,  together  with  the  Vice-President, 
diosen  for  the  same  term,  be  elet^ted  as  fullows. 

There  is  a  declaration  that  the  President  and  the  Vice-President  is  each 
respectively  to  hold  his  office  for  the  term  of  four  years ;  but  that  does  not  stand 
aloue;  here  is  its  qualification: 

In  case  of  the  removal  of  the  PresiiJent  from  ofSee,  or  of  his  tlealh.  resignation,  or  inivhilily 
to  discharge  tlie  powers  aod  duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice-Presi- 

So  that,  although  the  President,  like  the  Vice-President,  is  elected  for  a  term 
of  four  years,  and  each  is  elected  for  the  same  term,  the  President  is  not  to  hold 
his  office  absolutely  duriug  four  years.  The  limit  of  four  years  is  not  an  abso- 
lute limit.  Death  is  a  limit.  A  "  conditional  limitation,"  as  the  lawyers  call  it, 
is  imposed  on  his  tenure  of  office.  And  when,  according  to  this  second  passage 
■which  I  have  read,  the  President  dies,  his  term  of  four  years  for  which  he  was 
elected,  and  during  which  be  was  to  hold,  provided  he  should  so  long  live,  ter- 
minates, and  the  office  devolves  on  the  Vice-President.  For  what  period  of  time  1 
Per  the  remainder  of  the  term  for  which  the  Vice-President  was  elected.  Aud 
there  is  no  more  propriety,  under  these  provisions  of  the  Constitution  of  the 
United  States,  in  calling  the  time  during  which  Mr.  Johnson  holds  the  office  nf 
President  after  it  was  devolved  upon  him  a  part  of  Mr.  Lincoln's  term,  than  * 
there  would  be  propriety  in  saying  that  one  sovereign  who  succeeded  to  another 
sovereign  by  death  holds  a  part  of  his  predecessor's  term.  The  term  assigned 
to  Mr.  Lincoln  by  the  Constitution  was  conditionally  assigned  to  him.  It  was 
to  last  four  years,  if  not  sooner  ended  ;  but  if  sooner  ended  by  his  death,  then 
the  ofSce  was  devolved  on  the  Vice-President,  and  the  term  of  the  Vice-Presi- 
dent to  hold  the  office  then  began. 

I  submit,  then,  that  upon  this  language  of  the  act  it  is  apparent  that  Mr. 
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Stanton's  case  cannot  be  considered  as  within  it.  This  law,  however,  as  aena- 
tore  very  weil  know,  had  a  purpose ;  theie  was  a  practical  object  in  the  view  of 
Congress  ;  and,  however  clear  it  might  aeem  that  the  language  of  the  law  when 
applied  to  Mr.  Stanton's  case  would  exclude  that  case,  however  clear  that  might 
seem  on  the  mere  words  of  the  law,  if  the  purpose  of  the  law  could  be  discerned, 
and  that  purpose  plainly  required  a  different  interpretation,  that  different  inter- 
pretation should  be  given.  Uut,  on  the  other  hand,  if  the  purpose  in  view  was 
one  requiring  that  interpretation  to  which  I  have  been  drawing  your  attention, 
then  it  greatly  strengthens  the  argument ;  because  not  only  the  language  of  the 
act  itself,  but  the  practical  object  which  the  legislature  bad  in  view  in  using  that 
language,  demands  that  interpretation. 

Sow,  there  can  be  no  dispute  concerning  what  that  purpose  was,  as  I  aiippoae. 
Here  is  a  pecaliar  class  of  officers  singled  out  from  all  others  and  brought  within 
this  provision.  Why  is  this  I  It  is  because  the  Constitution  has  provided  that 
these  principal  oiBcers  in  the  several  executive  departments  may  be  called  upon 
by  the  President  for  advice  "  respecting" — for  that  ia  the  language  of  the  Con- 
stitution— "their  several  duties" — not,  as  I  read  the  Constitution,  that  he  may 
call  upon  the  Secretary  of  War  for  advice  concerning  questions  arising  in  tiie 
Department  of  War.  He  may  call  upon  bim  for  advice  concerning  questions 
which  are  a  part  of  the  duty  of  the  President,  as  well  as  queationa  which  belong 
only  to  the  Department  of  War.  Allow  me  to  read  that  clause  of  the  Constitu- 
tion, and  aee  if  this  be  not  its  true  interpretation.  The  language  of  the  Consti- 
tution is  that — 

He  [the  PresiJent]  may  reqiiirp,  the  opinion  in  wtitjiifr  of  the  principal  officer  ia  each  of 
Hie  eseeutive  depsriments  up.iu  any  subject  relating  to  the  duties  of  their  respective  offices. 
As  I  read  it,  relating  to  the  dutiea  of  the  offices  of  these  principal  officers, 
'"  «r  relating  to  the  duties  of  the  President  himself.     At  all  events,  such  was  the 
practical  interpretation  put  upon  the  Constitution  from  the  beginning  of  the 
government ;  and  every  gentleman  who  listens  to  me  who  is  familiar,  as  you  all 
are,  with  the  political  history  of  the  country,  knows  that  from  an  early  period 
of  the  adminiatration  of  General  Washington,  Lis  Secretaries  were  called  upon 
a    for  advice  concerning  matters  not  within  their  respective  departments,  and  so 
the  practice  has  continued  from  that  time  to  this.     This  is  one  thing  which  dis- 
tinguishes this  class  of  officers  from  any  other  embraced  within  the  body  of  the 
law. 

But  there  is  another.  The  Constitution  undoubtedly  contemplated  that  there 
should  be  executive  departments  created,  the  heads  of  which  were  to  assist  the 
President  in  the  administration  of  the  laws  as  well  as  by  their  advice.  They 
were  to  be  the  hands  and  the  voice  of  the  President ;  and  accordingly  that  has 
been  so  practiced  from  the  beginning,  and  the  legislation  of  Congress  has  been 
flamed  on  this  assumption  in  the  organization  of  the  departments,  and  emphat- 
ically in  the  act  which  constituted  the  Department  of  War.  That  provides,  as 
senators  well  remember,  in  so  many  words,  that  the  Secretary  of  War  is  to  dis- 
charge such  duties  of  a  general  description  there  given  aa  shall  be  assigned  to 
him  by  the  President,  and  that  he  is  to  perform  them  under  the  President's 
instructions  and  directions. 

Let  me  repeat,  that  the  Secretary  of  War  and  the  other  Secretaries,  the  Post- 
master General,  and  the  Attorney  General,  are  deemed  to  be  the  assistants  of 
the  President  in  the  performance  of  bis  great  duty  to  take  care  that  the  laws 
Are  faithfully  executed  ;  that  they  speak  for  and  act  for  him.  Now,  do  not  these 
two  views  furnish  the  re^isons  why  this  class  of  officers  was  excepted  out  of 
the  law  ?  They  were  to  be  the  advisers  of  the  President ;  they  were  to  be  the 
immediate  confidential  assistants  of  the  President,  for  whom  he  was  to  bo  respon- 
.  «ible,  but  in  whom  he  was  expected  to  repose  a  great  amount  of  trust  and  con- 
'  fidence ;  and  therefore  it  was  that  this  act  has  connected  the  tenure  of  office  of 
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these  Secretaries  to  which  it  applies  with  the  President  hy  whom  they  were 
appointed.  It  says,  in  the  description  which  the  act  gives  of  the  future  tenure 
of  office  of  Secretaries,  that  a  controlling  regard  is  to  be  had  to  the  fact  that  the 
Secretary  whose  tenure  is  to  he  regulated  was  appointed  by  some  particular 
President ;  and  during  the  term  of  that  President  lie  shall  continue  to  hold  hia 
office ;  but  as  for  Secretaries  who  are  in  office,  not  appointed  by  the  President, 
we  have  nothing  to  say  ;  we  leave  them  as  they  heretofore  have  been.  I  submit 
to  senators  that  this  is  the  natural,  and,  having  regard  to  the  character  of  these 
officers,  tile  necessary  conclusion,  that  the  tenure  of  the  office  of  a  Secretary  here 
described  is  a  tenure  during  the  term  of  service  of  the  President  by  whom  he 
was  appointed  ;  that  it  was  not  the  intention  of  Congress  to  compel  a  President  , 
of  the  United  States  to  continue  in  office  a  Secretary  not  appointed  by  himself 

We  have,  however,  fortunately,  not  only  the  means  of  intei'pretiug  this  law 
which  I  have  alluded  to,  namely,  the  language  of  the  act,  the  evident  character 
and  purpose  of  the  act,  hut  we  have  decisive  evidence  of  what  was  intended 
and  understood  to  be  the  meaning  and  effect  of  this  law  in  each  branch  of  Con- 
gress at  the  time  when  it  was  passed.  In  order  to  make  this  more  apparent, 
and  its  just  weight  more  evident,  allow  me  to  state  what  is  very  familiar,  no 
doubt,  to  senators,  but  which  I  wish  to  recall  to  their  minds,  the  history  of  this 
proviso,  this  exception. 

The  bill,  as  senators  will  recollect,  originally  excluded  these  officers  altogether. 
It  made  no  attempt— indeed,  it  rejected  all  attempts  to  prescribe  a  tenure  of 
office  for  them  as  inappropriate  to  the  necessities  of  the  government.  So  the 
bill  went  to  the  House  of  Bepresentativee.  It  was  there  amended  by  putting 
the  Secretaries  on  the  same  footing  as  all  other  civil  officers  appointed  with  the 
advice  and  consent  of  the  Senate,  and,  thus  amended,  came  back  to  this  body. 
This  body  disagreed  to  the  amendment.  Thereupon  a  committee  of  conference 
was  appointed,  and  that  committee,  on  the  part  of  the  House,  had  for  its  chair- 
man Hon.  Mr.  Sebenck,  of  Ohio,  and  on  the  part  of  this  body  Hon.  Mr.  Wil- 
liams, of  Oregon,  and  Hon.  Mr.  Sherman,  of  Ohio.  The  committee  of  confer- 
ence came  to  an  agreement  to  alter  the  bill  by  striking  these  Secretaries  out  of 
the  body  of  the  hill  and  inserting  them  in  the  proviso  containing  the  matter 
now  under  consideration.  Of  course  when  this  report  was  made  to  the  House 
of  Representatives  and  to  this  body,  it  was  incumbent  on  the  committee  charged 
with  looking  after  its  intentions  and  estimates  of  the  public  necessities  in  refer- 
ence to  that  conference — it  was  expected  that  they  would  explain  what  had 
been  agreed  to,  with  a  view  that  the  body  itself,  thus  understanding  what  had 
been  agreed  to  be  done,  could  proceed  to  act  intelligently  on  the  matter. 

Now,  I  wish  to  read  to  the  Senate  the  explanation  given  by  Hon.  Mr.  Schenck, 
the  chairman  of  this  conference  on  the  part  of  the  House,  when  he  made  hia 
report  to  the  House  concerning  this  proviso.  After  the  reading  of  the  report, 
Mr.  Schenck  eaid : 

I  propose  to  demand  the  proTious  qxiesfion  upon  tlie  question  of  sgreeinR  to  the  report  of 
the  conimittee  of  contereoce.  But  befoie  doing  so,  I  will  explain  Ut  the  Hou^e  the  condition 
of  the  bill,  and  the  decision  of  the  coDfereuce  cotnmittee  upoa  it.  It  will  be  remembered  that 
by  the  bill  as  it  passed  the  Senate  it  was  provided  that  the  coacurreuce  of  the  Senate  should 
be  required  in  all  removals  from  office,  except  in  the  caao  of  the  heads  of  departments.  The 
House  aniBiided  the  bill  of  the  Senate  so  as  to  extend  this  requirement  to  the  beads  of  depait- 
meuts  as  well  as  l«  other  officers. 

The  committee  of  conference  have  agreed  that  the  Senate  shall  accept  the  amendment  of  the 
House.  But,  inasmuch  as  this  would  compel  the  President  to  keep  around  him  beads  of 
departmenlfl  until  the  end  of  his  term,  who  would  hold  over  to  another  term,  a  cumpromlse  /• 
waa  made  by  which  a  further  amendment  is  added  to  this  portion  of  the  hill,  so  that  the  term 
of  office  of  the  heads  of  departments  shall  expire  with  the  term  of  the  President  who  appointed 
them,  allowing  those  heads  of  departments  one  month  longer,  in  which,  in  case  of  death  or 
otherwise,  other  heads  of  departmenla  chu  be  named.  This  is  the  whole  effect  of  the  propo- 
sition reported  by  the  committee  of  conference ;  it  is,  in  fact,  an  acceptance  hy  the  Senate 
of  the  posiUon  taken  by  the  House.  (Congresaiona!  Globe,  thirty-ninth  Congress,  second 
Maaion,  p.  1340.) 
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Then  a  question  was  asked,  wiietlier  it  would  be  necessaty  that  the  Senate 
shonld  concur  in  all  other  apjjoiutments,  &c. ;  ia  reply  to  which  Mr.  Scheock 

Th»t  ia  the  case.     But  tLeir  terms  of  office— 
That  is,  the  BecretarieB'  terms  of  office — 
ate  limited,  as  they  are  not  now  JImited  by  law,  so  that  they  expire  witli  the  terni  of  aerviea 
of  the  Preaideut  who  nppeints  them,  aiid  one  month  after,  in  case  of  death  or  othet'  aeuii^etit, 
until  others  SAD  be  substituted  fur  (hem  by  the  iucomtng  President.    (_Ibid,) 
Allow  lue  to  re|jeat  that  BentBiJce  : 

Tbey  expiie  with  (he  term  of  fervice  of  the  President  who  appoints  them,  and  one  month 
after,  in  cave  of  death  or  other  accident. 

In  thia  body,  on  the  report  being  made,  the  chairman,  Hon.  Mr.  Williams, 
made  an  esplunatioa.  That  expbinatiuii  was,  in  substance,  the  same  as  that 
made  by  Mr.  Schenck  in  the  House,  and  thereupon  a  considerable  debate 
sprang  up,  which  was  not  the  case  iu  the  House,  for  this  explanation  of  Mr. 
Schenck  was  accepted  by  the  House  as  correct,  and  unquestionably  was  acted 
upon  by  the  House  .is  giving  the  true  aeiise,  meaning,  and  effect  of  this  hill. 
Ia  this  body,  as  I  have  said,  a  considerable  debate  sprang  up.  It  would  take 
too  much  of  your  time  and  too  much  of  my  strength  to  undertake  to  i-cad  this 
debate,  and  there  is  not  a  great  deal  of  it  which  I  can  select  so  as  to  present  it 
fairly  and  intelligibly  without  reading  the  accompanying  parts  ;  bat  I  think 
the  whole  of  it  may  fairly  be  snmmed  up  in  thia  statement :  that  it  was  charged 
by  one  of  the  honorable  senators  from  Wisconsin  that  it  was  the  intention  of 
those  wbo  favored  this  hill  to  keep  in  office  Mr.  Stanton  and  certain  other  Sec- 
retaries, That  was  directly  met  by  the  honorable  pciiator  from  Ohio,  one  of 
the  members  of  the  committee  of  conference,  by  thia  statement ; 

I  do  not  understand  the  logic  of  the  senator  from  Wisconsin.  He  first  attributes  a  pur- 
pose to  the  coinniitKe  of  copletence  which  I  say  ia  not  true.  1  say  that  the  Sniiate  have  not 
lejtislated  with  a  view  to  any  persons  or  any  Preaidoiit,  and  thereloi-e  he  couinjniiceH  by 
asserting  what  ia  no(  true.  We  do  not  legislate  in  order  to  keep  in  tho  Secretary  of  War, 
the  Secretary  of  the  Navy,  or  the  Secretary  of  State.— Ibid.,  p.  1516. 

Then  a  conversation  arose  between  the  honorable  senator  from  Ohio  and 
another  honorable  senator,  and  the  honorable  senator  from  Ohio  continued  thus ; 
That  the  Senate  had  no  such  purpose  Is  shown  by  its  vote  twice  to  make  this  exception. 
That  this  provision  does  not  apply  to  the  present  eaae  is  shown  by  the  feet  that  its  language 
is  so  fraineit  as  not  to  apply  to  the  present  President.  The  senator  shows  that  himself,  and 
argues  truly  tbut  it  would  not  prevent  the  present  President  from  removing  the  Secretary  of 
War,  the  Secretary  of  the  Navy,  and  tho  Secretary  of  Stale.  And  if  I  supposed  that  either 
of  these  p^nttemcii  was  so  wanting  in  manhood,  in  honor,  as  to  hold  his  place  after  tlie 
politest  iutimation  by  tlie  President  of  the  United  States  that  his  services  were  no  longer 
needed,  I  certainly,  as  a  senator,  would  consent  to  hia  removal  at  any  time,  and  so  would 
we  all.— Ibid.,  p.  ISJti. 

I  read  this,  senators,  not  as  expressing  the  opinion  of  an  individual  senator 
concerning  the  meaning  of  a  law  which  was  uniler  discussion  and  was  about  to 
pass  into  legislation.  I  read  it  as  the  report;  for  it  is  that  in  effect — the  expla- 
nation, rather,  of  the  report  of  the  committee -of  conference  appointed  by  this 
body  to  see  whether  this  body  could  agree  with  the  House  of  Representatives 
in  the  frame  of  this  bill,  which  committee  came  back  here  with  a  report  that  a 
certain  alteration  had  been  made  and  agreed  upon  by  the  committee  of  confer- 
ence, and  that  its  effect  was  what  is  above  stated.  And  now  I  ask  the  Senate, 
looking  at  the  language  of  thia  law,  looking  at  its  purpose,  looking  at  the  cir- 

I  cumstances  under  which  it  was  passed,  the  meaning  thus  attached  to  it  by  each 
of  the  bodies  which  consented  to  it,  whether  it  ia  possible  to  hold  that  Mr. 

:  Stanton's  case  ia  within  the  scope  of  that  tenure-of-office  act  1     I  submit  it  is 

'  not  possible. 

I  now  retui  n  to  the  allegations  in  thia  first  aiticle ;  and  the  first  allegation,  as 
senators  will  remember,  is  that  the  issuing  of  the  order  which  is  set  out  in  the 
article  was  s  violation  of  the  tenure -of-office  act.    It  is  perfectly  clear  that  is 
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not  true.  The  tenui-c-of-ofiice  act  in  tlie  sixth  section  enacts  "tliat  every  removal, 
appointment,  or  employment,  made,  had,  or  exercised,  contrary  to  the  provisions 
of  this  act,"  &c,,  shall  be  deemed  a  high  misdemeanor.  "  Every  removal  con- 
trary to  the  provisions  of  this  act."  In  the  first  place  no  removal  has  taken  I 
place.  They  set  out  an  order.  If  Mr.  Stanton  had  oheyed  that  order  there 
would  have  been  a  removal ;  but,  inasmuch  as  Mr.  Stanton  dieoheyed  that  oider, 
there  was  no  removal.  So  it  is  quite  clear  that,  looking  to  this  sixth  section  of 
the  act,  they  have  made  out  no  case  of  a  removal  within  its  terms ;  and.  there- 
fore, uo  case  of  violation  of  the  act  by  a  removal.  But  it  muat  not  only  be  a 
removal,  it  mnat  he  "  contrary  to  the  provisions  of  this  act ;"  and,  therefore,  if 
you  could  hold  the  order  to  be  in  effect  a  removal,  unless  Mr.  Stanton's  case  was 
witliin  this  act,  unless  this  act  gave  Mr.  Stanton  a  tenure  of  office  and  protected 
it,  of  course  the  removal,  even  if  it  had  been  actual  instead  of  attempted  merely, 
would  not  have  been  "coutraiy  to  the  provisions  of  the  act,"  for  the  iict  had 
nothing  to  do  with  it. 

But  this  article,  as  senators  will  perceive  on  looking  at  it,  does  not  allege 
eimpiy  that  the  order  for  the  removal  of  Mr.  Stunten  was  a  violation  of  the 
tenure- of- office  act.  The  honorable  House  of  Representatives  have  not,  by  this 
article,  attempted  to  erect  a  mistake  into  »  ciime,  I  have  been  arguing  to  you 
at  considerable  length,  no  doubt  trying  your  patience  thereby,  the  construction 
of  that  tenuve-of-oifice  law.  I  have  a  clear  idea  of  what  its  construction  ought 
to  be.  Senators,  more  or  less  of  them  who  have  listened  to  me,  may  have  a  dif- 
ferent view  of  its  construction,  but  I  think  they  will  in  all  candor  admit  that 
there  is  a  question  of  construction  ;  there  ts  a  question  of  what  the  meaning  of 
this  law  was;  a  question  whether  it  was  applicable  to  Mr.  Stanton's  case;  a  very 
honest  and  solid  question  which  any  man  could  entertain,  and  therefore  I  repeat 
it  is  important  to  observe  that  the  honorable  House  of  Representatives  have  not, 
byViis  article,  endeavored  to  charge  the  President  with  a  high  misdemeanor 
hicalKe  he  had  been  honestly  mistaken  in  construing  that  law.  They  go  further 
and  take  the  necessary  stop.  They  charge  him  witli  intentionally  misconstruing  . 
it  J  they  say,  "  Which  order'was  unlawfully  issued  with  intention  then  and  there 
to  violate  said  act."  So  that,  in  order  to  maintain  the  substance  of  this  article, 
without  which  it  was  not  designed  by  the  House  of  Represenlatives  to  stand 
and  cannot  stand,  it  is  necessary  for  them  to  show  that  the  President  wilfully  • 
misconstrued  this  law;  that  having  reason  to  believe,  and  actually  believing, 
after  the  use  of  due  inquiry,  that  Mr.  Stanton's  case  was  within  the  law,  he  acted 
as  if  it  was  not  within  the  law.     That  is  the  substance  of  the  charge. 

What  of  the  proof  in  support  of  that  allegation  offered  by  the  honorable 
managers  ?  Senators  must  undoubtedly  be  familiar  with  the  fact  that  the  office 
of  President  of  the  United  States,  as  welt  as  many  other  executive  offices,  and 
to  some  extent  legislative  offices,  call  upon  those  who  hold  them  for  the  exer- 
cise of  judgment  and  skill  in  tlie  construction  aitd  application  of  laws.  It  is 
true  that  the  strictly  judicial  power  of  the  country,  technically  speaking,  is 
vested  in  the  Supreme  Conrt  and  such  inferior  courts  as  Congress  from  time  to 
time  have  established  or  may  establish.  But  there  is  a  great  mass  of  work  to 
he  performed  by  executive  officers  in  the  discharge  of  their  duties,  which  is  of 
a  judicial  character.  Take,  for  instance,  all  that  is  done  in  the  auditing  of 
accounts;  that  is  judicial  whether  it  be  done  by  an  auditor  or  a  comptroller,  or 
whether  it  be  done  by  a  chancellor;  and  the  work  has  the  same  character 
whether  done  by  one  or  by  the  otber.  They  must  construe  and  apply  the  laws; 
they  must  investigate  and  ascertain  facta  ;  they  must  come  to  some  i  esults  com- 
pounded of  the  law  and  of  the  facts. 

Now,  this  class  of  duties  the  President  of  the  United  States  has  to  perform. 
A  case  is  brought  before  him,  which,  in  his  judgment,  calls  for  action ;  bis  first 
inquiry  must  be,  V/hat  is  the  law  on  the  subject  1  He  encounters,  among  other 
things,  this  tenure-of- office  law  in  the  course  of  bis  inquiry.     His  fii-st  duty  ii 
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to  conatmo  tliat  law  ;  to  see  whether  it  applies  to  the  case  ;  to  uae,  of  conree,  in 
doing  BO,  all  those  means  and  appliancoa  which  the  Constitution  and  the  lawa 
of  the  country  have  put  into  his  handa  to  enable  him  to  come  to  a  correct  deci- 
sion. But  after  all  he  must  decide  in  order  cither  to  act  or  to  refrain  from  action. 
That  process  the  President  in  this  case  was  obliged  to  go  through, and  did  go 
through ;  and  he  came  to  the  conclusion  that  the  case  of  Mr.  Stanton  was  not 
within  this  law.  He  came  to  that  conclusion,  not  merely  by  an  examination  of 
this  lav;  himself,  but  by  resorting  to  the  advice  which  the  Constitution  and  taws  of 
the  country  enable  him  to  call  for  to  assist  him  in  coming  to  a  correct  conclu- 
(  eion.  Having  done  so,  are  the  Senate  prepared  to  say  that  the  conclusion  he 
reached  mast  have  been  a  wilful  misconstruction — ao  wilful,  so  wrong,  that  it 
can  justly  and  properly,  and  for  the  purpose  of  this  prosecutinu,  effectively  be 
termed  a  high  misdemeanor  ?  How  does  the  law  read  ?  What  are  its  purposes 
and  objects  i  How  was  it  understood  here  at  the  time  when  it  was  passed  ] 
How  is  it  possible  for  this  boily  to  convict  the  President  of  the  United  States 
of  a  liigb  misdemeanor  for  constiuing  a  law  as  those  who  made  it  construed  it 
at  the  time  when  it  was  made  ? 

I  submit  lo  the  Senate  that  thus  far  no  great  advanci?  has  been  made  toward 
the  conclusion  either  that  the  allegation  in  this  article  that  this  order  was  a  vio- 
lation of  the  tenure-of-oflice  act  ia  true,  or  that  ihere  was  an  intent  on  the  part 
of  the  President  thus  to  violate  it.  And  although  we  have  not  yet  gone  over  all 
the  allegationa  in  this  article,  we  have  met  its  '■  head  and  front,"  and  what 
remains  will  be  found  to  he  nothing  but  incidental  and  circumstantial,  and  not 
the  principal  subject.  If  Mr.  Stanton  was  not  within  this  act,  if  he  held  the 
office  of  Secretary  for  the  Dcpartmentof  War  at  the  pleasureof  President  John- 
eon  as  he  held  it  at  the  pleasure  of  President  Lincoln,  if  he  was  bound  by  law 
to  obey  that  order  which  was  given  to  him,  and  quit  the  place  instead  of  being 
sustained  by  law  in  resisting  that  order,  I  think  the  honorable  managers  *ill 
fiad  it  extremely  difficult  to  construct  out  of  the  broken  fragments  of  this  article 
anything  which  will  amount  to  a  high  misdemeanor.  What  are  they  t  Tliey 
are,  in  the  first  place,  thai,  the  President  did  violate,  and  intended  to  violate,  the 
■  Constitution  of  the  United  States  by  giving  this  order.  Why  1  They  aay,  as  I 
!  nnderetand  it,  because  the  order  of  removal  was  made  during  the  session  of  the 
;  Senate ;  that  for  that  reason  the  order  was  a  violation  of  the  Constitution  of  the 
.  United  States. 

I  deaire  to  be  understood  on  this  subject.  If  I  can  make  my  own  ideas  of 
it  plain,  1  think  nothing  is  left  of  this  allegation.  In  the  first  place,  the  case, 
«a  senators  will  observe,  which  ia  now  under  consideration,  is  the  case  of  a 
Secretary  of  War  holding  during  the  pleasure  of  the  President  by  the  terms  of 
his  commiflsion ;  holding  under  the  act  of  1789,  which  created  that  department, 
which,  although  it  does  not  affect  to  confer  on  the  President  the  power  to  remove 
the  Secretary,  does  cleaily  imply  that  he  haa  that  power  by  making  a  provision 
for  what  shall  happen  in  case  he  exercises  it.  That  is  the  case  which  is  under 
consideration,  and  the  question  is  this ;  Whether  under  the  law  of  17S9  and  the 
tenure  of  office  created  by  that  law,  designedly  created  by  that  law,  after  (he  great 
debate  of  1789,  and  whether  under  a  commission  which  conforms  to  it,  holding 
during  the  pleasure  of  the  Preaident,  the  President  could  remove  such  a  Secretary 
during  the  session  of  the  Senate-  Why  not  1  Certainly  there  is  nothing  in 
the  Constitution  of  the  United  States  to  prohibit  it.  The  Constitution  has  made 
two  distinct  provisions  for  filling  offices.  One  is  by  nomination  to  the  Senate 
and  confirmation  by  them  and  a  commission  by  the  President  upon  that  confirma- 
tion ;  the  other'is  by  eommisHinning  an  officer  when  a  vacancy  happens  during 
the  recess  of  the  Senate.  Bat  the  question  now  before  you  is  not  a  question 
how  vacancies  shall  be  filled  J  that  the  Constitution  has  thns  provided  for;  it  ia 
a  qnestion  how  they  may  be  created,  and  when  they  may  be  created — a  totally 
dlatisct  queation. 
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Whatever  may  be  tlioiigLt  of  tlie  Bomidiicss  of  the  concJudiou  arrived  at  upon 
the  gieat  debate  in  1789  concerning  the  teuure  of  office,  or  concerniug  tlie  power 
of  remuvnl  from  office,  uo  0110,  I  suppose,  will  question  that  a  conclusion  was 
arrived  at ;  and  that  conclusion  wa»  that  the  Constitution  had  lodged  with  the 
President  the  power  of  removal  from  office  indepoudently  of  the  Senate,  This 
may  be  a  deciiiioii  proper  to  be  reversed  ;  it  may  have  been  now  reversed ;  of 
that  I  eay  nothing  at  present;  but  that  it  was  made,  and  that  the  legislation  of 
Congress  of  1789  and.  so  on  down  during  the  wiiole  period  of  legislation  to  1867 
proceeded  upon  the  assumption,  express  or  implied,  that  that  decision  had  been 
made,  nobody  who  understands  the  history  of  the  logisktiou  of  the  country  will 
deny. 

Consider,  if  you  please,  what  this  decision  was.  It  was  that  the  Coiistitul  ion  I 
had  liidg(Hl  this  power  iu  the  President ;  that  he  alone  was  to  exercise  it ;  that  | 
the  Senate  had  not  and  could  not  have  any  control  whatever  over  it.  If  that 
he  so,  of  what  materiality  is  it  whether  the  Senate  is  iu  session  or  not  ?  If  the 
Senate  is  not  in  session,  and  the  President  has  this  power,  a  vacancy, is  ci-eated, 
and  the  Constitution  has  made  provision  for  filling  that  vacancy  by  commission 
until  the  end  of  the  next  session  of  the  Senate.  If  the  Siinate  is  in  session, 
then  the  Constitution  has  made  provision  for  filling  a  vacancy  which  is  created 
by  a  nomination  to  the  Senate ;  and  the  laws  of  the  country,  as  I  am  presently 
going  to  show  you  somewhat  in  detail,  have  made  provisions  for  liliing  it  a  ' 
interim,  without  any  nomination,  if  the  President  is  not  prepared  to  make  ■<■ 
nomination  at  the  moment  when  he  finds  tlie  public  service  requires  the  remov  j 
of  an  officer.  So  that  if  this  be  a  case  within  the  scope  of  the  decision  ma(l<' 
by  Congress  in  1789,  and  within  the  scope  of  the  legislation  which  followi'd 
upon  that  decision,  it  ia  a  case  wher^,  either  by  force  of  the  Constitution  the 
I'l-esident  had  the  power  of  removal  without  consulting  the  Senate,  or  else  the 
legislation  of  Congress  had  given  it  to  him  ;  and  either  vinj  neither  the  Con- 
stituliou  nor  the  legislation  of  Congress  had  made  it  incumbent  on  hint  to  con- 
sult the  Senate  on  the  subject. 

I  eubuiit,  then,  tliat  if  you  look  at  this  matter  of  Mr.  Stanton's  removal  just 
as  it  stands  on  the  decision  in  1789,  or  on  the  legislation  of  Congress  following 
upon  that  decision,  and  iu  accordance  with  which  are  the  terms  of  the  commis- 
sion iinder  which  Mr.  Stanton  held  office,  yoii  must  come  to  the  conclosion, 
without  any  further  evidence  on  the  subject,  that  the  Senate  had  nothing  what- 
ever to  do  with  tlie  removal  of  Mr.  Stanton,  either  to  advise  for  it  or  to  advise 
against  it ;  that  it  came  either  under  the  constitutional  power  of  the  Presi- 
dent as  it  had  been  interpreted  in  1789,  or  it  came  under  the  grant  made 
by  the  legislature  to  the  President  in  regard  to  all  those  secretaries  not  included 
within  the  tenure-of-office  bill  This,  however,  does  not  test  simply  upon  this 
application  of  the  Constitution  and  of  the  legislation  of  Congress.  There  has 
been,  and  we  shall  brine  it  before  you,  a  practice  hy  the  goveiiiment,  going  back 
to  a  very  early  day,  and  coming  down  to  a  recent  period,  for  the  President  to 
make  removals  from  office  when  the  case  called  for  them,  without  regard  to  the 
fact  whether  the  Senate  was  in  session  or  not,  1'he  instances,  of  course,  would 
not  be  numerous.  If  the  Senate  was  in  session  the  President  would  send  a 
nomination  to  the  Senate  saying,  "  A  B,  in  place  of  C  D,  removed ;"  but  then 
there  were  occasions,  not  frequent,  I  agi-ee,  but  there  were  occasions,  ae  you  will 
see  might  naturally  happen,  when  the  President,  perhaps,  had  not  had  time  to 
select  a  person  whom  he  would  nominate, and  when  he  could  uot  trust  the  officer 
,  then  in  possession  of  the  office  to  continue  in  it,  when  it  was  necessary  for  him 
by  a  special  order  to  remove  him  from  the  office  wholly  independent  of  any 
nomination  sent  in  to  the  Senato.  Let  me  bring  before  your  consideration  for  a 
moment  a  very  striking  case  which  happened  recently  enough  to  be  within  the 
knowledge  of  many  of  you.     We  were  on  the  eve  of  a  ■  civil  war ;  the  War 


y  Google 


386  ■  IMPEACHMENT  OP  TDE  PKE8IDENT. 

Departmeut  was  in  the  hands  of  a  man  who  was  disloyal  and  unfaithful  to  his 
trust.  His  chief  clerk,  who  on  his  removal  or  resignation  would  come  into  the 
place,  was  belivcd  to  be  in  the  same  category  with  his  master.  Under  those 
eircti instances  the  President  of  the  United  States  said  to  Mr.  Floyd,  "  I  must 
liave  posseeeion  of  thia  office;"  and  Mr.  Floyd  had  too  much  good  senie  or 

food  maoiierB,  or  something  else,  to  do  anything  but  resign,  and  instantly  tlie 
'resident  put  into  the  place  General  Holt,  the  Postmaster  General  of  the  United 
States  at  ibe  time,  without  the  delay  of  an  hour.  It  was  a  time  wbeu  a  delay 
of  twenty-four  hours  might  have  been  of  vast  practical  consequence  to  the 
country.  There  are  classes  of  cases  arising  in  all  the  departments  of  that 
chaiacter  followed  by  that  action,  and  we  shall  bring  before  you  evidence  show- 
ing what  those  cases  have  been,  so  that  it  will  appear  that  so  long  as  officers 
held  at  the  pleasure  of  the  President  and  wholly  independent  of  the  advice 
which  he  might  receive  in  regard  to  their  removal  fro ni  the  Senate,  so  long, 
whenever  there  was  an  occasion,  the  President  used  the  power,  whether  the 
Senate  was  in  session  or  not. 

I  have  now  gone  over,  senators,  the  considerations  which  seem  to  me  to  b 
applicable  to  the  ten  lire- of-ofjice  bill,  and  to  this  allegatjon  which  is  made  that 
the  President  knowingly  violated  the  Constitution  of  the  United  States  in  the 
order  for  the  removal  of  Mr.  Stanton  from  office  while  the  Senate  was  iu 
session  ;  and  the  counsel  for  the  President  feel  that  it  is  not  esseiitia!  to  his 
vindication  fi'om  this  charge  to  go  further  upon  this  subject.  Nevertheless, 
there  is  a  broader  view  upon  tliis  matter,  which  is  an  actual  part  of  the  case, 
nud  it  is  due  to  the  President  it  should  be  brought  before  you,  that  I  now  pro- 
pi^se  to  open  toyour  consideration. 

Tlie  Constitution  requires  the  President  to  take  care  that  the  laws  he  faith- 
fully executed.  It  also  requires  of  him,  as  a  qualification  for  bis  office,  to 
swear  that  he  will  fnithfully  execute  the  laws,  and  that,  to  tlie  best  of  his 
ability,  he  will  preserve,  protect,  and  defend  the  Constitution  of  the  United 
Slates.  I  suppose  every  one  will  agree  that  so  long  as  the  President  of  the 
United  States,  in  good  faith,  is  end.-avoring  to  take  care  that  the  laws  be  faith- 
fully executed,  and  in  good  faitb,  and  to  the  best  of  his  ability,  is  preserving, 
protecting,  and  defending  the  Constitution  of  the  United  States,  althongb  he 
may  be  making  mistakes,  lie  is  not  committing  high  crimes  or  misdemcanorsri 

In  the  execution  of  these  duties,  the  President  found,  for  reasons  which  itis^ 
not  my  pnivince  at  this  time  to  enter  upon,  but  which  will  be  exhibited  to  you 
hereafter,  that  it  was  impossible  to  allow  Mr.  Stanton  to  continue  to  hold  the 
office  of  one  of  his  advisers,  and  to  be  responsible  for  his  conduct  in  the  man- 
ner he  was  requireji  by  the  Constitution  ana  laws  to  be  responsible,  any  longer. 
This  was  intimated  to  Mr.  Stanlion,  and  did  not  produce  the  effuct  which, 
according  to  the  general  judgment  of  well-informed  men,  such  intimations 
usually  produce.  Thereupon  the  President  first  suspended  Mr.  Stanton  and 
reported  that  to  the  Senate.  Certain  proceedings  took  place  which  will  be 
adverted  to  more  particularly  presently.  Tliey  resulted  in  the  return  of  Mr. 
Stanton  to  the  occupation  by  him  of  this  office.  Then  it  became  necessary  for 
the  President  to  consider,  first,  whether  this  tenure- of  office  law  applied  to  the 
case  of  Mt.  Stanton  ;  secondly,  if  it  did  apply  to  the  case  of  Mr.  Stanton, 
whether  the  law  itself  was  the  law  of  the  land,  or  was  merely  inoperative 
^  because  it  exceeded  the  constitutional  power  of  the  legislature. 
,  ..  I  am  aware  that  it  is  asserted  to  be  the  civil  and  moral  duty  of  all  men 
'to  obey  those  laws  which  have  been  passed  through  all  the  forms  of  legislation 
until  they  shall  have  been  decreed  by  judicial  authority  not  to  be  binding;  but 
this  is  too  broad  a  statment  of  the  civil  and  moral  duty  incumbent  either  upon 
private  ^citizens  or  public  officers.  If  this  is  the  measure  of  duty  there  never 
could  be  a  judicial  decision  that  a  law  is  unconstitutional,  inasmuch  as  it  is 
only  by  disregarding  a  law  that  any  question  can  be  raised  judicially  under  it. 


HosiedbyVjOC^k 


IMPEACHMENT   OF  THE  PRESIDENT.  387 

r  submit  to  senators  thnt  not  only  is  there  no  such  rule  of  civil  or  mora!  duty,  but 
that  it  may  be  nncl  has  been  a  high  and  patriotic  duty  of  a  citizcQ  to  raise  a  ques- 
tion whether  a  law  is  within  the  Constitution  of  the  country.  "Will  any  man  ' 
question  the  patriotism  or  the  propriety  of  John  Hampden's  act  when  he  brought 
the  question  whether  "  ship  money  "  was  within  the  Constitution  of  England 
before  the  courts  of  England?  Not  only  is  there  no  such  rule  incumbent  upon 
private  citizens  which  forbids  Ihem  to  raise  such  questions,  but,  let  me  repeat, 
there  may  be,  as  thei-e  not  unfrequently  have  been,  instances  in  which  the  highest 
patriotism  and  the  purest  civil  and  moral  duty  require  it  to  be  done.  Let  me 
ask  any  of  yoa,  if  you  were  a  trustee  for  the  rights  of  third  persons,  and  those 
rights  of  third  persons,  which  they  conid  not  defend  themselves  by  reason,  per- 
haps, of  sex  or  age,  should  be  attacked  by  an  unconstitational  law,  should  you 
not  deem  it  to  be  your  sacred  duty  to  resist  it  and  have  the  question  tried  I  And 
if  a  private  trustee  may  be  subject  to  such  a  duty,  and  impelled  by  it  to  such 
action,  how  is  it  possible  to  maintain  that  he  who  is  a  trustee  for  the  people  of 
powers  confided  to  him  for  their  protection,  for  their  security,  for  their  benelit , 
may  not  in  that  character  of  trustee  defend  what  has  thus  been  confided  to  him " 

Do  not  let  me  be  misunderstood  on  this  subject.  I  am  not  intending  ti 
advance  upon  or  occupy  any  extreme  ground,  because  no  such  extreme  ground 
has  been  advanced  upon  or  occupied  by  the  I'resident  of  the  United  States, 
He  is  to  take  care  that  the  laws  are  faithfully  executed.  When  a  law  has  been 
passed  thtongh  the  forms  of  legislation,  either  with  his  assent  or  without  his 
assent,  it  is  his  duty  to  see  that  that  law  is  faithfully  executed  so  long  as  nothing 
is  leqnired  of  him  but  ministerial  action.  He  is  not  to  erect  himself  into  a 
judicial  conrt  and  decide  that  the  law  is  unconstitutional,  and  that  therefore  he 
will  not  execute  it ;  for,  if  that  were  done,  manifestly  there  never  could  be  a 
judicial  decision.  He  would  not  only  veto  a  law,  but  he  would  refuse  all  action 
nndet  the  law  after  it  had  been  passed,  and  thus  prevent  any  judicial  decision 
from  being  made.  He  asserts  no  such  power.  He  has  no  such  idea  of  his  duty. 
His  idea  of  his  duty  is,  that  if  a  law  is  passed  over  his  veto  which  he  believes 
to  be  unconstitutional,  and  that  law  affects  the  interests  of  third  persons,  those' 
whose  interests  are  affected  must  take  care  of  them,  vindicate  them,  raise  ques- 
tions concerning  them,  if  they  should  be  so  advised.  If  such  a  law  affects  the 
general  and  public  interests  of  the  people,  the  people  must  l?l;"  em'e  at  the  polls 
that  it  is  remedied  in  a  constitutional  way. 

ButjTwben,  senators,  a  question  arises  whether  a  particular  law  has  cut  off  a 
power  confided  to  him  by  the  people,  through  the  Constitution,  and  he  alone 
can  raise  that  question,  and  he  alone  can  cause  a  judicial  decision  to  come15etween~ 
the  two  branches  of  the  government  to  say  which  of  them  is  right,  and  after 
due  deliberation,  with  the  advice  of  those  who  are  his  proper  advisers,  he  settles 
down  firmly  upon  the  opinion  that  such  is  the  cbaracl^r  of  the  law,  it  remains 
to  be  decided  by  you  whether  there  is  any  violation  of  his  duty  when  he  takes 
the  needful  steps  to  raise  that  question  and  have  it  peacefully  decided. 

Where  shall  the  line  be  drawn  ?  Suppose  a  law  should  provide  that  ths 
President  of  the  United  States  shoold  not  make  a  treaty  with  England  or  with 
any  other  country.  It  would  be  a  plain  infraction  of  his  constitutional  power, 
and  if  an  occasion  arose  when  such  a  treaty  was-  in  his  judgment  expedient  and 
necessary  it  would  be  bis  duty  to  make  it;,  and  the  fact  that  it  should  be 
declared  to  be  a  high  misdemeanor  if  he  made  it  would  no  more  relieve  him  fi-om 
the  responsibility  of  acting  ihrough  the  fear  of  thatlaw  thail  he  would  be  relieved 
of  that  responsibility  by  a  bribe  not  to  act. 

Suppose  a  law  that  he  shall  not  he  Co r n man der-in -chief  in- part  or  in  whole — 
a  plain  case,  I  will  suppose,  of  an  infraction  of  that  provision  of  the  Constitu- 
tion which  has  confided  to  him  that  command  ;  the  Constilutibtt  intending  that 
the  head  of  all  the  military  power  of  the  country  should  be*  civil  magistrate,  to 
the  end  that  the  law  may  always  be  snperior  to  arms.    Suppose  ha  should  resist 
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a  stntiite  of  that  kind  in  the  manner  I  have  spoken  of  by  bcinguig  it  to  a  judicial 
decision  1 

It  may  be  s«id  these  ai-e  plain  eases  of  express  infractions  of  tlie  Constitution; 
bat  what  is  the  difference  between  a  power  conferred  upon  the  President  by  the 
express  words  of  the  Constitution  and  a  power  conferred  upon  the  President  by 
a  clear  and  sufficient  implication  in  the  Constitution  ?  Where  does  the  power 
to  make  banks  come  from  ?  Where  does  the  power  come  from  to  limit  Congress 
in  assi^ing  original  jurisdiction  to  the  Supreme  Goartof  the  United  States,  one 
of  the  cases  referred  to  the  other  day  ?  Where  do  a  multitude  of  powers  upon 
which  Congress  acts  come  from  in  the  Constitution  except  by  faii'  implications  ? 
"Whence  do  you  deiive  the  power,  while  you  ai'e  limiting  the  tenure  of  office,  to 
confer  on  the  Senate  the  right  to  prevent  removals  without  their  consent?  Is 
that  expressly  given  in  the  Constitution,  or  is  it  an  implication  which  is  made 

I  from  some  of  its  provisions  ? 

I  submit  it  is  impossible  to  draw  any  line  of  duty  for  the  President  simply 
because  a  power  is  derived  from  an  implication  in  the  Constitution  instead  of 
from  an  express  provision.  One  thing  unquestionably  is  to  be  expected  of  the 
President  on  all  such  occasions,  that  is,  that  he  ahonld  carefully  consider  the 

!  question  ;  that  he  should  ascertain  that  it  necessarily  arises ;  that  he  should  be 
of  opinion  that  it  is  necessary  to  the  public  service  that  it  should  be  decided  ; 
that  lie  should  take  all  competent  and  proper  advice  on  tlie  subject.  When  he 
Las  done  all  this,  if  he  fitids  that  he  cannot  allow  the  law  to  operate  in  the  par- 
ticular case  without  abandoning  a  power  which  he  believes  has  been  confided  to 
him  by  the  people,  it  is  his  solemn  conviction  that  it  is  his  duty  to  assert  the 

'  power  and  obtain  a  judicial  decision  thereon.  And  although  he  does  not  per- 
ceive, nor  do  his  counsel  perceive,  that  it  is  essential  to  his  defence  in  this  case ' 
to  maintain  this  part  of  the  argument,  nevertheless,  if  this  tribunal  should  be 
of  that  opinion,  then  before  this  tribunal,  before  all  the  people  of  the  United 
States,  and  before  the  civilized  world,  he  asserts  the  truth  of  this  position. 

I  am  compelled  now  to  ask  your  attention,  quite  briefly,  however,  to  some 
considerations  which  weighed  upon  the  mind  of  the  President  and  led  him  to 
the  conclusion  that  this  was  one  of  the  powers  of  his  office  which  it  was  his 
duty,  in  the  manner  I  have  indicated,  to  endeavor  to  preserve. 

The  question  whether  the  Constitution  has  lodged  the  power  of  removal  with 
the  President  alone,  with  the  President  and  Senato,  or  left  it  to  Congress  to  be 
determined  at  its  will  in  fixing  the  tenure  of  offices,  was,  as  all  senators  know, 

/'debated  in  1789  with  anrpassing  ability  and  knowledge  of  the  frame  and  neces- 
sities of  our  government. 

Now,  it  is  a  rule  loug  settled,  existing,  I  suppose,  in  all  civilized  countries, 
certainly  in  every  system  of  law  that  I  have  any  acquaintance  with,  that  a  con- 
temporary exposition  of  a  law  made  by  those  who  were  competent  to  give  it  a 
construction  is  of  very  great  weight;  and  that  when  such  contemporary  expo- 
sition has  been  made  of  a  law,  and  it  has  been  followed  by  an  actual  and  prac- 

'Jtical  construction  in  accordance  with  that  contempoi-ary  exposition,  continued 
during  a  long  period  of  time  and  applied  to  great  numbers  of  cases,  it  is  after- 
ward too  late  to  call  in  question  the  correctness  of  such  a  construction.  The 
inle  is  laid  down,  in  the  quaint  language  of  Lord  Coke,  in  this  form  : 

Great  regurd  ought,  in  construing  a  law,  to  be  paid  to  tlie  conslrnction  whicb  the  saeca 
who  lived  ftbout  the  time  or  soon  after  it  was  made  put  upon  it,  becaoee  they  were  best  able 
to  jndge  of  the  intention  of  the  makers  at  the  time  when  the  law  was  made.  Conlemporanea 
txpositio  est  forlissima  in  lege. 

I  desire  to  bring  before  the  Senate  in  this  connection,  inasmuch  as  I  think 
the  subject  has  been  frequently  misunderstood,  the  form  taken  by  that  debate 
of  1789  and  the  result  which  was  attained.  In  order  to  do  so,  and  at  the  same 
time  to  avoid  fatiguing  your  attention  by  looking  minutely  into  the  debi-te  itself, 
I  beg  leave  to  read  a  passage  from  Chief  Justice  Marshall's  Life  of  Washington, 
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where  he  has  summed  np  the  whole.     The  writer  says,  on  page  162  of  the  eec- 
ond  volume  of  the  Philadelphia  edition  : 

After  an  ardent  di^cuss^on,  whir.li  conxnined  sdveral  iaja,  the  cotninitlee  divided,  and 
the  aniendment  was  negatived  by  a,  mftjoritT  of  thirty-four  to  twenty.  The  opinion  thus 
expressed  by  -the  House  of  Itepresentativos  did  not  explicitly  CKDvey  their  sense  of  the  Con- 
BtitntiDD.  Indeed,  the  express  grant  of  the  power  to  the  President  rather  implied  a  riglit  in 
the  legialatnre  to  give  or  withhold  it  at  their  disuretion.  To  obTJate  any  mitmnderatauding 
of  the  principle  on  which  the  question  had  been  decided,  Mr,  Benson  moved  in  tlie  House, 
when  the  report  of  the  Committee  of  the  Whole  was  takeu  up,  to  amend  the  second  clause  ia 
the  bill  so  as  clearly  to  imply  the  power  of  removal  to  be  solely  in  the  President,  He  gave 
notice  that  if  he  should  succeed  in.  this  tie  wonld  move  to  stiike  out  the  words  which  had 
been  the  subject  of  debate,  Jf  those  words  continued,  he  said,  the  power  of  removal  by  the 
President  might  hereafter  appear  to  be  exercised  by  virtue  of  a  legislative  grant  only,  and 
consequently  be  subjected  to  legislative  inslability ;  when  he  waa  well  satisfied  in  his  own 
mind  that  it  was  by  fair  construction  ixe(l  in  the  Conslitutinn.  Tlie  motion  was  seconded 
by  Mr.  Madison,  and  both  amendments  were  adopted.  As  the  bill  passed  into  a  law,  it  has 
ever  been  considered-as  a  full  espreasion  of  the  sense  of  the  legislature  on  this  important  part 
of  the  American  Coristitalion. 

Some  alliieion  lias  been  made  to  the  fact  that  this  law  wrb  passed  in  the  Sen- 
ate only  hy  the  casting  vote  of  the  Vice-President ;  and  upon  that  subject  I  bctr 
leave  to  refer  to  the  life  of  Mr.  Adams  by  his  grandpon,  volame  oue  of  hia  work;-, 
pages  448  to  450.  He  here  gives  an  account,  so  far  as  cimld  be  ascertaiaed 
from  the  papers  of  President  Adams,  of  what  tliat  debate  waa,  and  finally  ter- 
miiiatea  llie  subject  in  this  way: 

"  These  reasons,"  that  is,  the  reasons  of  Vice-President  Adams — 


Were  not  committed  to  paper,  however,  and  can  therefore  never  be  known.  But  in  their 
soandness  it  is  certain  that  lie  never  had  the  shallow  of  a  doubt. 

I  desire  leave,  also,  to  refer  on  tliis  subject  to  the  first  volume  of  Story's  Com- 
mentaries on  the  Constitution,  secRon  four  hundred  and  eight,  in  support  of  the 
rule  of  interpretation  which  I  have  stated  to  the  Senate,  It  will  there  be  found 
that  it  is  stated  by  the  learned  commentator  that  a  contemporaneoua  construction 
of  the  Constitution  made  under  certain  circnmstanees,  which  he  describes,  is  of 
veiy  great  weight  in  determining  its  meaning.     He  says  : 

After  all  the  most  nnexceptionable  source  of  colkteral  interpretation  is  from  the  practical 


exposition  of  the  government  ib^elf  in  its  various  departments  upon  particular  queslio 
cussed  and  settled  upon  their  own  single  merits.  These  approach  the  neai'est  in  their  own 
nature  to  judiciat  expositions,  and  have  the  enme  general  recommendation  that  belongs  to 
the  latter.  They  are  decided  upon  solid  argument,  pro  re  nala,  npon  a  doubt  raised,  upon  a 
lis  mota,  upon  a  deep  sense  of  their  importance  and  difficulty,  in  the  face  of  the  natJon,  with 
a  view  to  present  action  in  the  midst  of  jealous  interests,  and  by  men  capable  of  urging  or 
repelling  the  grounds  of  argument  from  their  exquisite  genius,  t£eir  comprehensive  learning, 
or  their  deep  meditation  upon  the  absoijing  topic.  How  light,  compared  with  these  means 
of  instruction,  are  the  private  lucnbrations  of  the  closet  or  the  retired  speculations  of  inge- 
nious minds,  intent  on  theory  or  general  views,  and  unused  to  encounter  a  practical  diffi- 
cnlty  at  every  step ', 

On  comparing  the  decision  made  in  1789  with  the  teste  which  are  here  sug- 
gested by  the  learned  commentator,  it  will  lie  found,  in  the  first  place, .that  the 
precise  quisstion  was  nnder  disciiasion ;  secondly,  that  there  was  a  deep  sense 
of  its  importance,  for  it  waa  seen  that  the  decision  was  not  to  affect  a  few  cases 
lying  here  and  there  in  the  course  of  the  governmeut,  but  that  it  wonld  enter 
deeply  into  its  practical  and  daily  administration  ;  and  in  the  next  place  the 
determination  was,  so  far  as  such  determination  could  be  entertained,  thereby  to 
fix  a  system  for  the  future  ;  and  in  the  last  place  the  men  who  participated  ia 
it  must  be  admitted  to  have  been  exceedingly  well  qualified  for  their  work. 

There  is  another  rule  to  be  added  to  this  which  is  also  one  of  very  frequent 
application,  and  it  is  that  a  long- con  tinned  practical  application  of  a  'decision  of 
this  ehai-acter  hy  those  to  whom  the  execution  of  a  law  is  confided  isof  decisive 
weight.  To  borrow  again  from  Lord  Coke  on  this  subject,  "  Optinius  legam 
inlerpres  consuetudo  " — "  practice  is  the  best  interpreter  of  law."  Now,  what  \ 
followed  this  original  decision?     From  1789  down  to  1867,  every  President  and 
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every  Congress  participate li  in  and  acted  tinder  tlie  constrnetion  given  in  1789. 
Not  only  did  the  government  so  conduct,  bat  it  was  a  subject  sufficiently  dia- 
cnsBed  among  the  people  to  bring  to  their  consideration  that  such  a  question  had 
existed,  had  oeen  atai-ted,  had  been  settled  in  this  manner,  had  been  raised  again 
from  time  to  time,  and  yet,  as  everybody  knows,  so  far  from  the  people  interfer- 
ing with  this  decision,  bo  far  from  ever  expressing  in  any  manner  their  disap- 
probation of  the  practice  which  had  grown  up  under  it,  not  one  party  nor  two 
parties,  but  all  parties  favored  and  acted  upon  this  system  of  government. 

Mr,  Edmunds,  (at  S  o'clock  and  25  minutes  p.  m.)  Mr.  President,  if  agreeable 
to  the  honorable  counsel,  I  will  move  that  the  Senate  take  a  recess  for  fifteen 
minutes. 

The  motion  was  agreed  to. 

The  Chief  Justice  resumed  the  chair  at  15  minutes  to  3  o'clock,  and  called 
the  Senate  to  order. 

Mr.  MuRRiLL,  of  Vermont,  (after  a  pause.)  I  move  that  the  Senate  do  now 
adjourn — I  see  that  most  of  the  senators  are  away — and  on  that  motion  I  ask 
for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  OoNKLiNO.  What  is  the  motion  ?     I  did  not  hear  it. 

The  Chief  Justice.  The  motion  is  to  adjourn  nntil  to-morrow  at  18  o'clock, 
and  upon  that  motion  the  yeas  and  nays  are  ordered. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  3,  nays  35  ;  as 
follows  : 

Teas — Messrs.  McCreery,  and  Patterson  of  Teimessee — 3. 

Nays — Messrs.  liuckalew,  Cattell,  Chandler,  Coin,  Coaklicg,  Corbett,  Cragin,  Davie, 
Diion,  Doolittle,  Drake,  Farry,  Fesseuden.  Frolinghnyaen,  Grimes,  Henderson,  Hend- 
ridcs,  Howard,  Howe,  Jobnson,  Morgan,  Morrill  oT  Maine,  Morrill  of  Vermont,  Morton, 
Pomeroj,  KobS,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Van  Winkle,  Vickera,  WiUej, 
and  Yates — 35. 

KoT  VoTiBG— Messrs.  Anthony,  Bayard,  Cameron,  Conness,  Edmunds,  Fowler,  Harlan, 
Norton,  Nye,  Patterson  of  New  Hampsiiire,  Ramsey,  Sanlsbury,  Spraguo,  Trumbull,  Wade, 
WiUiama,  and  WiUon — 17. 

So  the  Senate  refused  to  adjourn. 

The  Chief  Justick.  The  counsel  for  the  President  will  proceed  with  the 
argument. 

Mr.  Curtis.  Mr.  Chief  Justice  and  Senators,  when  the  Senate  adjourned 
I  was  asking  attention  to  the  fact  that  (this  practical  interpretation  was  put 
tipon  the  Constitution  in  1789,  and  that  it  had  been  continued  with  the  concur- 
rence of  the  legislative  and  executive  branches;  of  the  government  down  lo 
1367,  affecting  so  great  a  variety  of  interests,  embracing  so  many  offices,  so 
well  known,  not  merely  to  the  members  of  the  government  themselves,  but  to 
the  people  of  the  country,  that  it  was  impossible  to  doubt  that  it  had  received 
their  sanction,  as  well  as  ^Jie  sanction  of  the  executive  and  the  legislative 
branches  of  the  governmenU 

This  is  a  subject  which  fias  been  heretofore  examined  and  passed  upon  judi- 
cially in  very  numerous  cases.  I  do  not  speak  now,  of  course,  of  judicial 
decisions  of  this  particular  question  which  is  under  consideration,  whether  the 
Constitution  has  lodged  the  power  of  removal  in  the  President  alone,  or  in  the 
President  and  Senate,  or  has  left  it  to  be  a  part  of  the  legislative  power  ;  but 
I  speak  of  the  judicial  exposition  of  the  effect  of  such  a  practical  construction 
of  tlie  Constitution  of  the  United  States,  originated  in  the  way  in  which  this 
was  originated,  continued  in  the  way  in  which  this  was  continued,  and  sanc- 
tioned in  the  way  in  which  this  has  been  sanctioned. 

There  was  a  very  early  case  that  arose  soon  after  the  organization  of  the 
government,  and  which  is  reported  under  the  name  of  Stuart  ts.  Laird,  in  1 
Crancb's  Eeports,  299.  It  was  a  question  concerning  the  interpretation  of  the 
Constitution  concerning  the  power  which  the  Congress  bad  to  assign  to  the 
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purt  circuit  daties.  From  that  time  down  to  the  decit 
».  The  Port  Wardens  of  Philadelphia,  reported  m  13 
nore  than  half  a  century,  there  has  been  a  series  of 
■>f  eiich  a  coutempotaneous  construction  of  the  Cousti- 
m,  practice  in  accordance  with  it;  and  it  is  now  a  fixed 
Kthink  no  lawyer  will  undertake  to  controvert,  that  the 
^11  is  not  merely  to  give  weight  to  aw  argumeut,  but  to 
ijd  accordingly  it  *ill  be  found  by  looking  into  the  hooka 
written  by  those  who  were' conversant  with  this  subject,  that  they  have  bo  con- 
fiidered  and  received  itV  I  beg  leave  to  refer  to  the  most  eminent  of  all  the 
commentators  on  American  law,  and  to  read  a  line  or  two  from  Chancellor  Kent'a 
Lectures,  found  in  the  first  volume,  page  310,  marginal  paging.  After'consid- 
ering  this  subject,  and,  it  should  be  noted  in  reference  to  this  very  learned  and 
experienced  jurist,  considering  it  in  an  unfavorable  light,  because  he  himself 
thought  that  as  an  oHginal  question  it  had  better  have  been  settled  the  other 
■way;  that  it  would  have  been  more  logical,  more  in  conformity  with  his  views 
of  what  the  practical  needs  of  the  government  were,  that  the  Senate  should  par- 
ticipate witlj  the  President  in  the  power  of  removal;  nevertheless  he  sums  it  all 

This  amounted  to  a  legislative  coastructiou  of  the  Constitution,  and  it  has  ever  eiace  been 
acquiesced  in  and  acted  upon  as  of  decisive  authority  in  the  case.  It  applies  equally  to  every 
other  officer  of  the  goyernment  appointed  by  the  President  aud  Senate,  whose  term  of  dura 
tion  is  not  specially  declared.  It  is  supported  by  the  weighty  reason  that  tbe  subordinale 
officers  in  the  execnttve  department  ought  to  hold  at  the  pleasure  of  the  head  of  that  depav- 
raent,  because  ha  is  invested  generally  with  the  executive  authority,  and  every  participation 
in  that  author!^  by  the  Senate  was  an  exception  to  a  General  principle,  aud  ou^ht  to  be  taken 
atrictly.  The  President  is  the  great  responsible  officer  for  the  faithful  execution  nf  ttie  law, 
and  the  power  of  removal  was  incidental  to  that  duty,  and  might  often  be  requisite  to  fulfil  it. 

This,  I  believe,  will  be  found  to  be  a  fair  expression  of  the  opinions  of  those 
who  have  had  occasion  to  examine  this  subject  in  their'  closets  as  a  matter-of 
speculation. 

In  this  case,  however,  the  President  of  tbe  United  States  had  to  consider  not 
merely  the  general  question  where  this  power  was  lodged,  not  merely  the  effect 
of  this  decision  made  in  1789,  and  the  practice  of  the  government  under  it  since, 
but  be  had  to  consider  a  particular  law,  the  provisions  of  which  wei'e  before 
bitn,  and  might  have  an  application  to  the  case  upon  which  he  felt  called  upon 
to  act;  and  it  is  necessary,  in  order  to  do  justice  to  the  President  in  reference 
to  this  matter,  to  see  what  the  theory  of  that  law  is  and  what  its  operation  is 
or  must  be,  if  any,  upon  the  case  which  he  had  before  him  ;  namely,  the  case  of 
Mr.  Stanton. 

Kuring  the  debate  in  1789  there  were  three  distinct  theories  held  by  differ-  , 
eat  persons  in  the  House  of  Representatives.  One  was  that  the  Constitution 
had  lodged  the  power  of  removal  with  the  President  alone;  another  was  that 
the  Constitution  had  lodged  that  power  with  the  President,  acting  with  the 
advice  and  consent  of  the  Senate ;  the  thiid  was  that  tbe  Constitution  had 
lodged  it  nowhere,  but  had  left  it  to  the  legislative  power,  to  be  acted  upon  in 
connection  with  the  prescription  of  the  tenure  of  office.  The  last  of  these  the- 
ories was  at  that  day  held  by  comparatively  few  persons.  The  first  two  received 
not  only  much  the  greater  number  of  votes,  but  much  tbe  greater  weight  of 
reasoning  in  the  course  of  that  debate;  so  much  so  that  when  this  subject  came 
under  the  consideration  of  the  Supreme  Court  of  the  United  States,  in  the  case 
fof  ex  parte  Hennan,  collaterally  only,  Mr.  Justice  Thompson,  who  delivered 
"the  opinion  of  the  court  on  that  occasion,  says  that  it  has  never  been  doubted 
that  the  Constitution  had  lodged  tbe  power  either  in  the  President  alone  or  ia 
the  President  and  Senate— certainly  an  inaccuracy  ;  but  then  it  required  a  very 
close  scrutiny  of  tbe  debates  and  a  careful  examination  of  the  few  individual 
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opinions  expressed  in  that  debate,  in  that  direction,  to  asijeijtafii  that  it  ever  liad 
been  doubted  that,  one  way  or  the  other,  the  OonstitiiWoni.Hettled  the  question. 

Nevertheless,  as  I  understand  it — Imiiy  bemistakeiifti  ihis — but,  as  I  under- 
stand it,  it  is  the  theory  of  this  law  which  the  President'h'ad  before  him,  that 
both  these  opinions  were  wrong;  that  the  Coustitntion  has  hot  lodged  the  power 
anywhere ;  that  it  has  left  it  as  an  incident  to  the  legidatii^e  .power,  which  inci- 
dent may  he  conft'oUed,  of  course,  by  the  legislature  itiMiW,  .according  to  its  own 
will ;  because,  aa  Chief  Justice  Marshall  somewhere  r^lfylika,  (and  it  iS  one  of 
those  profound  remarks  which  will  be  found  to  have  been  carried  by  Ijim  into 
many  of  his  decisions,)  when  it  comes  to  a  question  whether  a  power  exists  the 
particular  mode  in  which  it  may  be  exercised  miiBt  he  left  to  the  will  of  the 
body  that  possesses  it ;  and,  therefore,  if  this  be  a  legislative  power,  it  was  very 
apparent  to  the  President  of  the  United  States,  as  it  had  been  very  apparent  to 
Mr,  Madison,  as  was  declared  by  him  in  the  course  of  his  correspondence  with 
Mr,  Coles,  which  ia,  no  doubt,  familiar  to  senators,  that  if  tliis  he  a  legialative 
power  the  legislature  may  lodge  it  in  the  Senate,  may  retain  it  in  the  whole 
body  of  Congress,  or  may  give  it  to  the  House  of  Representatives.  I  repeat, 
the  President  had  to  consider  this  particular  law ;  and  that,  aa  I  understand  it, 
is  the  theory  of  that  law.  I  do  not  undertake  to  say  it  is  an  unfounded  theory  ; 
I  do  not  undertake  to  aay  that  it  may  not  be  maintained  aacceesfuUy  ;  bat  I  do 
undertake  to  aay  that  it  is  one  which  was  originally  rejected  by  the  ablest  minds 
that  had  this  stibject  under  consideration  in  1789  ;  .that  whenever  the  questJon 
has  been  started  since,  it  has  had,  to  a  recent  period,  very  few  advocates ;  and 
that  no  fair  and  candid  mind  can  deny  that  it  is  capable  of  being  doubted  and 
disbelieved  aJ^er  examination.  It  may  be  the  truth,  after  all;  but  it  is  not  a 
truth  which  ahines  with  such  clear  and  certain  light  that  a  man  is  guilty  of  a 
crime  because  he  does  not  see  it. 

The  President  not  only  bad  to  consider  this  particular  law,  but  he  had  to  con- 
aider  its  constitutional  application  to  this  particular  case,  supposing  the  case  of 
Mr.  Stanton  to  be,  what  I  have  endeavored  to  argue  it  was  not,  within  its  terms. 
Let  ua  assume,  then,  that  his  case  was  within  its  terms ;  let  us  assume  that  this 
proviso,  in  describing  the  cases  of  Secretaries,  described  the  case  of  Mr.  Stanton ; 
that  Mr,  Stanton,  having  been  appointed  by  President  Lincoln  in  January,  1862, 
and  commissioned  to  bold  during  the  pleasure  of  the  President,  by  force  of  this 
law  acquired  a  right  to  hold  this  office  against  the  will  of  the  President  down  to 
April,  1869.  Kow,  there  is  one  thing  which  has  never  been  doubted  under  the 
Constitution,  is  incapable  of  beiug  doubted,  allow  me  to  aay,  and  that  is,  that 
the  President  is  to  make  the  choice  of  officers.  Whether  having  made  the  choice, 
and  they  being  indocted  into  office,  they  can  be  removed  by  him  alone,  is  another 
question.  But  to  the  President  alone  is  coniided  the  power  of  choice.  In  the 
nrat  place,  he  alone  can  nominate.  When  the  Senate  has  advised  the  nomina- 
tion, consented  to  the  nomination,  he  is  not  bound  to  commission  the  officer.  He 
has  a  second  opportunity  for  consideration,  and  acceptance  or  rejection  of  the 
choice  he  had  originally  made.  On  this  subject  allow  me  to  read  from  the  opin- 
ion of  Chief  Justice  Marshall  in  the  case  of  Marbury  vs.  Madison,  where  it  is 
expressed  more  clearly  than  I  can  express  it.  After  enumerating  the  different 
claueea  of  the  Constitution  which  bear  upon  this  subject,  he  says  ; 

;  Theae  are  tliB  clauses  of  the  Constitution  and  laws  of  tiie  Uiiilec!  States  which  aft'eet  tliis 
.part  of  the  ca.so.    TUe^  eeem  to  cou template  three  distinct  operationa : 

1.  The  nomination.    This  ia  the  sole  act  of  ihe  PrBsident,  and  is  compltlfily  volnntniy. 
:     a.  The  appointment.     This  is  also  the  act  of  the  President,  and  is  also  a  voluulai?  act, 
though  it  can  only  he  performed  by  and  with  the  advice  and  consent  of  the  Senate. 

3.  rhe  commission.  To  grant  a  c^iiimiasion  to  a  person  appointed  might,  perhaps,  be 
deemed  a  duty  enjoined  by  the  Conatitution.  "He  shall."  says  that  instrument,  "commis- 
sion alt  the  officers  of  the  United  States."    (1  Cranch,  155.) 

He  then  goes  into  various  considerations  to  show  that  it  is  not  a  doty  en- 
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joined  by  the  Constitution  ;  tliat  it  is  optional  with  him  whether  he  will  commis- 
sion even  after  an  appointment  has  been  confirmed,  and  he  says  : 

The  laat  act  to  b«  done  liy  tlio  President  is  tie  sign^ure  of  the  cominisaion.     Hu  las 
tben  acted  pii  tbo  advice  and  consent  of  the  Senate  to  liis  own  nomination.    Tlie  tf— "  *■— 


deliberation  hue  tben  passed.     He  lias  decided.     Hia  Judgment,  on  the  ndvice  and  coiisBnt  , 
of  tie  Senate  concurring  with  bis  nomination,  bas  been  niado,  and  the  ottiuer  is   appointed. 
{ibid.,  157.) 

The  choice,  then,  is  with  the  President,  The  action  of  the  Senate  upon  that 
choice  is  an  advisory  action  only  at  a  particular  stage  after  the  uominaiion,  be- 
fore the  appointment  or  the  commisBion.  Now, as  I  have  said  bcfoie,  Mr,  Stan- 
ton was  appointed  under  the  law  of  1789.  constituting  the  War  Dopavtment, 
and  in  accordance  with  that  law  he  was  connnissioned  to  hold  daring  the  plea- 
sore  of  the  President.  ,  President  Lincoln  had  said  to  the  Senate,  "  1  nominate 
Mr.  Stanton  to  hold  the  office  of  Secretary  for  the  Department  of  War  during 
the  pleasure  of  the  President."  The  Senate  had  said,  "  we  assent  to  Mr.  Stan- 
ton's holding  the  office  of  Secretary  for  the  Department  of  War  during  the 
pleasure  of  the  Prt;sideot."  What  does  this  tenuie-of- office  law  say,  if  it  oper- 
ates on  the  case  of  Mr,  Stanton  ?  It  aaya  Mr.  Stanton  shall  hold  office  againet 
the  will  of  the  President,  contrary  to  the  terms  of  his  commission,  contrary  to 
the  law  under  which  he  was  appointed,  down  to  the  4th  of  April,  1869.  For 
this  new,  fixed,  and  extended  term,  where  is  Mr,  StantonV  commission  ?  Who 
has  made  the  appointment  ?  Who  has  assented  to  it  1  It  is  a  legislative  com-  t 
mission ;  is  is  a  legislative  appointment ;  it  is  assented  to  by  Congress  acting  in 
its  legislative  capacity.  The  President  has  had  no  voice  in  the  matter.  The 
Senate,  as  the  advisers  of  the  President,  have  had  no  voice  in  the  matter.  If 
he  holds  at  all,  he  holds  by  force  of  legislation,  and  not  by  any  choice  made  by 
the  President,  or  assented  to  by  the  Senate.  And  this  was  the  case,  and  the 
only  case,  which  the  President  had  before  him,  and  on  which  he  WM  called  to 
act. 

Now,  I  ask  senators  to  consider  whether,  for  having  formed  an  opinion  that 
the  Constitution  of  the  United  States  had  lodged  this  power  with  the  Presi- 
dent— au  opinion  which  he  shares  with  every  President  wJio  has  preceded  him, 
with  every  Congress  which  has  preceded  the  last  j  an  opinion  formed  on  the 
grounds  which  I  have  imperfectly  indicated ;  an  opinion  which,  when  applied 
to  this  particular  case,  raises  the  difficulties  which  I  have  indicated  here,  arising 
out  of  the  feet  that  this  law  does  not  pursue  either  of  the  opinions  which  were 
originally  held  in  this  government,  and  have  occasionally  been  started  and 
maintained  by  those  who  are  restless  under  its  administration  ;  an  opinion  thus 
supported  by  the  practice  of  the  government  from  its  origin  down  to  his  own 
day — is  he  to  be  impeached  for  holding  that  opinion  ?  If  not,  if  he  might 
honestly  and  properly  fonn  such  an  opinion  under  the  lights  which  he  had,  and 
with  the  aid  of  the  advice  which  we  shall  show  you  he  received,  then  is  he  to 
be  impeached  for  acting  upon  it  to  the  extent  of  obtaining  a  judicial  decision 
whether  the  executive  department  of  the  government  was  right  in  its  opinion, 
or  the  legislative  department  was  riglit  in  its  opinion?  Strangely  enough,  as  it 
struck  me,  the  honorable  managers  themselves  say,  "No;  he  is  not  to  be 
impeached  for  that  "  I  beg  leave  to  read  a  passage  from  the  argument  of  the 
honorable  manager  by  whom  the  prosecution  was  opened  : 

If  the  President  had  reallf  desired  solelf  to  test  the  constitntioualitj  of  the  \av,-  or  bis 
leG:a!  right  to  remove  Mr.  Stanton,  instead  of  his  defiant  message  to  the  Senate  of  the  Slst 
at  February,  informing  them  of  the  removal,  but  not  suggesting  this  purpose,,  which  is  thns 
ehuwQ  to  be  an  aAerthougbt,  he  wonld  have  said,  in  substance:  "Gentlemen  of  the  Senate, 
in  order  to  test  the  eoostitotionality  of  the  law  entitled  'An  act  ri^ulating  the  tenure  of 
carton  civil  offices,'  which  I  verily  believe  to  be  uneonsKtutional  and  void,  I  have  issued 
an  order  of  removal  of  E.  M.  Stanton  from  the  oflit-B  of  Secretary  of  the  Department  of 
War.  I  felt  myself  constrained  to  make  this  removal  lest  Mr.  Stanton  should  answer  the 
informatiun  in.  the  nature  of  a  qao  iBarranto,  which  I  intend  the  Attorney  General  shall  file 
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at  an  early  day,  by  sajing  that  he  holds  the  offlce  of  Secretary  of  War  by  tlio  appointment 
and  aiitlioiity  of  Mr.  Lincoln,  which  has  never  been  revoked.  Anxious  that  there  shall  be 
no  collision  or  disagreement  between  the  several  (iepaitments  of  the  government  and  the 
Eieeulive,  1 1^  before  the  Senate  this  message,  that  the  reasons  for  my  action,  as  well  as 
the  action  itself,  for  the  purpose  indicated,  may  meet  your  coQcuirenee." 

Thus  far  are  marks  of  quotation  showing  the  communication  whicli  the  Pres- 
ident should  have  obtained  from  the  honorable  manager  and  sent  to  the  Senate 
in  order  to  make  this  matter  exactly  right.     Then  follows  this  : 

Had  the  Senate  recdved  such  a  rapssage  the  repreeentativeB  of  the  people  might  never 
have  deemed  it  necessaiy  to  impeach  the  President  for  such  an  act  to  insure  the  safety  of 
the  country,  even  if  they  had  deuied  the  accuracy  of  his  legal  positions. 

So  that  it  seems  that  it  is,  after  all,  not  the  removal  of  Mr.  Stanton,  hut  the 
r"  manner  in  which  the  President  communicated  the  ftict  of  that  removal  to  the 
Setiate  after  it  was  made.  That  manner  is  here  called  the  "defiant  message" 
of  the  21st  of  February.  That  is  a  question  of  taste.  I  have  read  the  message 
as  you  all  have  read  it.  If  you  can  find  anything  in  it  but  what  ia  decorous 
and  respectful  to  this  body  and  to  all  coDcemed  your  taste  will  differ  from  mine. 
But  whether  it  be  a  point  of  mannera  well  or  ill  taken,  one  thing  seems  to  he 
quite  clear  :  that  the  Pi-esident  is  not  impeached  here  because  he  entertained  an 
opinion  that  this  law  was  unconstitutional ;  he  is  not  impeached  here  because 
he  acted  on  that  opinion  and  removed  Mr.  Stanton  ;  but  he  ia  impeached  hero 
because  the  House  of  Representatives  considers  that  this  honorable  body  was 
addressed  by  a  "defiant  meaaage,"  when  they  ahonld  have  been  addressed  in 
the  terms  which  the  honorable  manager  has  dictated. 

I  I  now  come,  Mr,  Chief  Justice  and  senators,  to  another  topic  connected  with 
this  matter  of  the  removal  of  Mr.  Stanton  and  the  action  of  the  President  under 
this  law.  The  honorable  managers  take  the  ground,  among  othei's,  that  whether 
npon  a  true  construction  of  this  tenure -of-offlce  act  Mr.  Stanton  be  within  it,  or 
even  if  you  should  believe  that  the  President  thought  the  law  unconstitutional 
and  had  a  right,  if  not  trammelled  in  some  way,  to  try  that  question,  still  by 
his  own  conduct  and  declarations  the  President,  as  they  phrase  it,  is  estopped. 
He  is  not  to  be  permitted  here  to  assert  the  true  interpretation  of  this  law ;  he 
is  not  to  be  permitted  to  allege  that  bis  purpose  was  to  raise  a  question  concern- 
ing its  constitutionality ;  and  the  reason  is  that  he  has  done  and  said  certain 
things.  All  of  us  who  have  read  law-books  know  that  there  is  in  the  common 
law  a  doctrine  called  rules  of  estoppel,  founded,  undoubtedly,  on  good  reason, 
although,  as  they  are  called  from  the  time  of  Lord  Coke,  or  even  earlier,  down 
to  the  present  day,  odious,  because  they  shut  out  the  truth.  Nevertheless,  there 
are  circumstances  when  it  is  proper  that  the  truth  should  be  shut  out.  What 
are  the  circumstances  ?  They  are  where  a  question  of  private  right  is  involved, 
where  on  a  matter  of  fact  that  private  right  depends,  aud  where  one  of  the  par- 
ties to  the  controversy  has  so  conducted  himself  that  he  ought  not  in  good  con- 
science to  be  allowed  either  to  assert  or  deny  that  may«r  of  fact. 

But  did  any  one  ever  hear  of  an  estoppel  on  a  matter  of  law  I  Did  any  one 
ever  hear  that  a  party  had  pat  himself  into  such  a  condition  that  when  he  came 
into  a  court  of  justice  even  to  claim  a  private  right,  he  could  not  ask  tho  judge 
correctly  to  construe  a  statute,  and  insist  on  the  construction  when  it  waa  arrived 
at  in  his  favor  t  Did  anybody  ever  hear,  laat  of  all,  that  a  man  was  convicted 
of  crime  by  reason  of  an  estoppel  under  any  system  of  law  that  ever  prevailed 
■  ia  any  civilized  State?  That  the  President  of  the  "United  States  should  be 
•  impeached  and  removed  from  ofBce,  not  by  reason  of  the  truth  of  his  case,  bat 
because  he  is  estopped  from  telling  it,  would  be  a  spectacle  for  gods  and  men. 
Undoubtedly  it  would  have  a  place  in  history  which  it  is  not  necessary  for  me 
to  attempt  to  foreshadow. 

There  is  no  matter  of  fact  here.  They  have  themselves  put  in  Mr.  Stanton's 
commission,  which  shows  the  date  of  the  commission  and  the  terms  of  the  com- 
mission ;  and  that  ia  the  whole  matter  of  fact  which  is  involved.     The  rest  is 
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the  coBBtruetion  of  the  tenuie-of-office  act  and  the  application  of  it  to  the  ease, 
which  they  have  thus  made  themselves ;  and  also  the  coiiBtruction  of  the  Con- 
Btitution  of  the  United  States,  and  the  ahatract  public  question  whether  that 
Laa  lodged  the  power  of  removal  with  the  President  alone,  ov  with  the  Pres- 
ident and  Senate,  or  left  it  to  Congress.  I  respectftilly  submit,  therefore,  that 
the  ground  is  untenable  that  there  can  be  an  estoppel  by  any  conduct  of  the 
President,  who  comes  here  to  asaert,  not  a  private  right,  but  a  great  public  right 
confided  to  the  office  by  the  people,  in  which,  if  anybody  is  estopped,  the  people 
will  be  eatopped.  The  President  never  could  do  or  aay  anything  which  would 
put  this  great  public  right  into  that  extraordinary  predicament. 

But  what  haa  be  done  ?  What  are  tbe  facta  upon  which  they  rely,  out  of 
which  to  work  this  estoppel,  as  they  call  it  1  In  the  first  place,  he  aent  a  mes- 
sage to  the  Senate  on  the  12th  of  December,  1867,  in  wliich  he  informed  the 
Senate  that  he  had  suspended  Mr,  Stanton  by  a  certain  order,  n  copy  of  which 
he  gave ;  that  he  had  appointed  Genera!  Grant  to  exercise  the  duties  of  the 
office  ad  interim  by  a  cevtjon  other  order,  a  copy  of  which  he  gave ;  and  then 
he  entered  into  a  discussion  in  which  he  showed  the  existence  of  this  question, 
whether  Mr.  Slanton  was  within  the  tenuve-of- office  bill;  the  existence  of  the 
other  question,  whether  this  was  or  was  not  a  constitulional  law  ;  and  then  he 
invoked  the  action  of  the  Senate.  There  was  nothing  misrepresented.  There 
'was  nothing  concealed  which  he  was  bound  to  state.  It  is  complained  of  by 
the  honorable  managers  that  he  did  not  tell  the  Senalo  that  if  their  action  should 
be  such  as  to  restore  Mr.  Stanton  practically  to  the  posseaaion  of  the  office  he 
should  go  to  law  about  it.  That  ia  the  complaint :  that  he  did  not  tell  that  to 
the  Senate.*  It  may  have  been  a  possible  omission,  though  I  rather  think  not- 
I  rather  think  that  that  good  taste  which  is  so  prevalent  among  the  managers, 
and  which  they  ao  insiat  upon  here,  would  hardly  dictate  that  the  President 
should  have  held  out  to  the  Senate  something  which  might  possibly  have  been 
construed  into  a  threat  upon  that  subject.  He  laid  the  case  before  the  Senate 
for  their  action ;  and  now,  forsooth,  they  say  he  was  too  deferential  to  this  law, 
both  by  reason  of  this  conduct  of  his,  and  also  what  he  did  upon  other  occasions, 
to  which  I  shall  presently  advert. 

Senators,  there  is  no  inconsistency  in  the  President's  position  or  conduct  in 
reference  to  this  matter.  Suppose  this  case :  a  party  who  has  a  private  right  in 
question  submits  to  the  same  tribunal  in  the  same  proceeding  these  questions : 
first,  I. deny  the  constitutionality  of  the  law  under  which  the  right  is  claimed 
against  me ;  second,  I  assert  that  the  true  interpretation  of  that  law  will  not 
affect  this  right  which  is  claimed  against  me ;  third,  I  insist  that,  even  if  it  is 
within  the  law,  I  make  a  case  within  the  law — is  there  any  i|iconsisteney  in 
that  1  Is  not  that  done  every  day,  or  something  analogous  to  it,  in  courts  of 
justice  ?  And  where  was  the  inconsistency  on  this  occasion  ?  Suppose  the 
President  had  summed  up  the  message  which  he  sent  to  the  Senate  in  this  way  ; 
"  Gentlemen  of  the  Senate,  I  insist,  in  the  first  place,  that  this  law  ia  unconstit- 
utional;  I  insist,  in  the  second  place,  that  Mr.  Stanton  is  not  within  it;  I 
respectfully  submit  for  your  consideration  whether,  if  it  be  a  constitutional  law 
and  Mr.  Stanton's  case  be  within  it,  the  facts  which  I  present  to  you  do  not 
make  such  a  case  that  you  will  not  advise  me  to  receive  him  back  into  office." 
Suppose  he  had  summed  up  in  that  way.  would  there  have  been  any  inconsist- 
ency then  ?  And  why  is  not  the  substance  of  that  found  iu  this  message  J 
Here  it  is  pointed  out  that  the  question  existed  whether  the  law  was  unconsti- 
tutional ;  here  it  is  pointed  out  that  the  question  existed  whether  Mr.  Stanton 
Was  within  the  law  ;  and  then  the  President  goes  on  to  submit  for  the  considera- 
tion of  the  Senate,  whom  he  had  reason  to  believe,  and  did  believe,  thought  the 
law  was  constitutional,  though  he  had  no  reason  to  believe  that  they  thought 
Mr.  Stanton  was  within  the  law,  the  facts  to  be  acted  upon  within  the  law,  if 
the  ease  was  there.     It  seems  the  President  has  not  only  been  thus  a 
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avoid  a  collision  with  this  law ;  he  haa  not  only  on  tliia  oecaeion  taken  this 
means  to  avoid  it,  but  it  seems  tliat  lie  haa  actHally  in  some  [larticnlayB  obeyed 
the  law;  he  has  made  changes  in  the  commissions,  or  rather  they  have  been 
made  in  the  departments,  and,  ae  he  has  signed  the  commissions,  I  suppose  they 
must  be  taken,  although  hia  attention  does  not  appear  to  have  been  called  to  the 
subject  at  all,  to  have  been  made  with  his  sanction,  just  so  far,  and  because  lie 
sanctions  that  which  is  done  by  his  Secretaries,  if  he  does  not  interfere  actively 
to  prevent  it. 

He  has  done  not  merely  this,  hut  he  has  also  in  several  cases — four  casits, 
three  coilectors  and  one  consul,  1  think  they  are — sent  into  the  Senate  notice  of 
snapension,  notice  that  he  had  acted  under  this  law  and  suspended  these  officers. 
This  objection  proceeds  upon  an  entire  misapprehenBion  of  the  position  of  the 
President  and  of  the  views  which  he  has  of  hie  own  duty.  It  assumes  that 
because  when  the  emergency  comes,  as  it  did  come  in  the  case  of  Mr,  Stinton, 
when  he  must  act  or  eke  abandon  a  power  which  he  hnds  in  the  particular 
instance  it  is  necessary  for  him  to  insist  npon  in  order  to  cany  on  the  govern- 
ment— that  because  he  holds  that  opinion  he  must  run  a  muck  against  the  law, 
and  take  every  possible  opportunity  to  give  it  a  blow,  if  he  can.  He  holds  no 
such  opinion. 

So  long  as  it  is  a  question  of  administrative  duty  merely,  he  holds  that  he  is 
bound  to  obey  the  law.  It  is  ouly  when  the  emergency  arises,  when  the  ques-* 
tion  18  put  to  him  so  that  he  must  answer  it,  "Can  you  carry  on  this  department 
of  the  government  any  longer  in  this  way  t"  "  No."  "  Have  you  power  to 
carry  it  on  as  the  public  service  demands  ?"  "  I  believe  I  have."  Then  comes 
the  question  how  he  shall  act.  But  whether  a  consul  is  to  be  suspended  or 
removed,  whether  a  defaulting  collector  is  to  he  suspended  or  removed,  does  not 
involve  the  execution  of  the  great  powers  of  the  government.  It  may  he  car- 
ried on;  he  may  he  of  opinion  with  less  advantage;  he  may  be  of  opinion  not 
in  accordance  with  the  requirements  of  the  Constitution,  but  it  may  be  carried 
on  without  serious  embarvassraent  or  difficulty.  "Until  that  question  is  settled 
he  does  not  find  it  necessary  to  make  it — settled  in  some  way,  by  some  persou 
who  has  an  inlei-est  to  raise  and  have  it  settled. 

I  wish  to  observe,  also,  (the  correctness  of  which  observation  I  tbiak  the 
Senate  will  agree  with,)  that  these  changes  which  have  been  made  in  the  forms 
of  the  commissions  i-eally  have  nothing  to  do  with  this  subject ;  for  instance, 
the  change  is  made  in  the  Department  of  State,  "  subject  to  the  conditions  pre- 
scribed by  law,"  That  is  the  tenure  on  which  I  think  all  commissions  should 
originally  have  run,  and  ought  to  continue  to  run.  It  is  general  enough  to  em- 
brace all.  If  it  is  a  condition  prescribed  by  law  that  the  Senate  must  consent 
to  the  removal  of  the  incumbent  before  he  is  rightfully  out  of  office,  it  covers 
that  case.  If  the  ten ure-of- office  bill  be  not  a  law  of  the  land  because  it  is  not 
in  accordance  with  tlie  Constitution,  it  covers  that  caee.  It  covers  every  case 
necessarily  from  its  tei-ms,  for  every  officer  does,  and  should,  and  must  hold 
subject  to  the  conditions  prescribed  by  law — not  necessarily  a  law  of  Congress 
but  a  law  of  the  land — the  Constitution  being  supreme  in  that  particular. 

There  ia  another  observation,  also,  and  that  is,  that  the  change  that  was  made 
in  the  Department  of  the  Treasury — "  until  a  successor  be  appointed  and  quali- 
fied"— has  manifestly  nothing  whatever  to  do  with  the  subject  of  removal, 
Whether  the  power  of  removal  be  vested  in  the  President  alone,  or  vested  in  the 
President  by  and  with  the  advice  and  consent  of  the  Senate,  this  clause  does 
not  touch  it.  It  is  just  as  inconsislent  with  removal  by  the  Preaident  with  the 
consent  of  the  Senate  as  it  is  inconsistent  with  the  removal  by  the  President 
alone.  In  other  words,  it  is  the  general  tenure  of  the  office  which  is  described, 
according  to  which  the  officer  is  to  continue  to  hold ;  but  he  and  all  other  offi- 
cers hold  subject  to  some  power  of  removal  vested  somewhere,  and  this  change 


HosiedbyVjOC^k 


IMPEACHMENT    OP   THE    PRESIDENT.  397 

which  has  been  made  in  the  commission  floea  not  declare  where  it  is  vested,  nor 
has  it  any  influence  on  th«  question  in  whom  it  is  vested. 

I  wish  to  add  to  this,  that  there  is  noi.hiug,  so  fax  as  I  sec,  on  this  subject  of 
estoppel,  growing  out  of  the  action  of  the  President,  either  ia  Eeiiding  the  mes- 
sage to  the  Senate  of  the  12th  of  December,  or  in  the  changes  in  the  commis- 
sioDB,  or  in  bis  sending  to  the  Senate  notices  of  suspensions  of  different  officers, 
which  has  any  bearing  whatever  upon  the  tenure-of-office  act  as  affecting  thfl 
case  of  Mr.  Stanton.  That  is  a  case  that  stands  by  itself.  The  law  may  be  a 
constitutional  law;  it  may  not  only  be  a  law  under  which  the  President  has 
acted  in  this  instance,  but  under  which  he  is  bound  to  act,  and  is  willing  to  act, 
if  you  please,  in  every  instance ;  still,  if  Sf r.  Stanton  is  not  within  that  law,  the 
case  remains  as  it  was  originally  presented,  and  that  case  is,  that,  not  being 
within  that  law,  the  first  article  is  entirely  without  foundation. 

I  DOW,  Mr.  Chief  Justice,  have  arrived  at  a  point  in  my  argument  when,  if  it 
be  within  the  pleasure  of  the  Senate  to  allow  me  to  suspend  it,  it  wilt  be  a  boon 
to  me  to  do  so.  I  am  unaccustomed  to  speak  in  so  large  a  room,  and  it  ia 
fatiguing  to  too.  Still,  I  would  not  trespass  at  all  upon  the  wishes  of  the  Sen- 
ate if  they  desire  me  to  proceed  farther. 

Mr.  Joii.\soN.  I  move  that  the  court  adjourn  nntil  to-morrow  at  12  o'clock. 

The  motion  was  agreed  to ;  and  the  Keuate,  sitting  for  the  trial  of  the  im- 
peachment, adjourned. 


Friday,  Ayril  10,  1868 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  12 
o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant- at -arms. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Represeuta- 
tives  appeared  and  took  the  seats  assigned  them. 

The  coansel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Bepreseutatives  was  next  announced,  and  the 
members  of  the  Hoase,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washburne,  the  chairman  of  that  committee,  and  accompanied  hy  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  yesterilay'a  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice,  Senators  will  please  to  give  their  attention.  The  coun- 
sel for  the  President  will  proceed  with  the  argument. 

Mr.  Curtis.  Mr.  Chief  Justice  and  Senators,  among  the  points  which  I  acci- 
dentally omitted  to  notice  yesterday  was  one  which  seems  to  me  of  sufficient 
importance  to  return,  and  for  a  few  moments  to  ask  the  attention  of  the  Senate, 
to  it.  It  will  beat  be  exhibited  by  reading  from  Saturday's  proceediags  a  short 
passage.     In  the  coarse  of  those  proceedings  Mr,  Manager  Butler  said : 

It  will  be  seen,  IhereforB,  Mr.  Pi-esident  and  Senators,  that  the  Praaident  of  the  United 
States  says  in  his  auswer  that  he  suspended  Mr.  Stanton  under  the  CoDstitutioa,  indefinitely 
and  al  hia  pleosare.  I  propose,  now,  nnleas  it  be  objected  to,  to  show  tliat  that  is  false  under 
his  own  band,  and  I  have  his  letter  to  that  effect,  which,  if  there  is  no  objection,  I  willread, 
the  signature  of  which  waa  identified  by  C.  E.  Creecy. 

Then  followed  the  reading  of  the  letter,  which  was  this : 

Executive  Maksion, 
IVashinglon,  D.  C,  August  14,  1867. 

Bin :  In  compliance  with  the  reqairements  of  the  eighth  section  of  the  act  of  Congress  of 
March  2,  1887,  entitled  "An  act  regulating  the  tenure  of  certain  ciril  offices,"  jou  are  hereby 
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nolifieil  that  on  tlio  ISth  instant,  Hon.  Eawi 
retary  of  War,  and  GonerBl  UlysaoH  S.  Gran 
of  War  ad  interim. 

I  am,  sic,  very  reapectfully,  yoQrs, 

ANDREW  JOHNSON. 

This  13  the  letter  wliich  was  to  show,  unrler  the  bani)  of  the  President,  that 
when  he  eaid  in  his  answer  he  did  not  snspend  Mr.  Stanton  by  virtue  of  the 
ten ure-of- office  act,  that  statement  was  a  falsehood.  Allow  me  now  to  read  the 
eishtk  section  of  that  act : 

That  whenevoT  the  Presiitent  eliall,  w[thout  tbe  advide  and  consent  of  the  Senate,  desig- 
nate, antborize,  or  employ  any  person  to  perform  the  duties  of  any  office,  he  shall  forthwitli 
notify  the  Secretary  of  the  Treasury  thereof;  audit  shall  be  thedutyof  the  Secretary  of  the 
Treasury  thereupon  to  communicale  such  notice  to  all  the  proper  acuountin^  and  disbursing 
officers  of  his  departmeiit. 

The  Senate  will  perceive  that  this  section  has  nothing  to  do  with  the  snspen- 
sion  of  an  officer,  and  no  description  of  what  suspensions  are  to  take  place;  hut 
the  ^gurpos^of  the  section  is  that  if  in  any  case  the  President,  without  the 
advice"aiitl  "consent  of  the  Senate,  shall,  under  any  circumstances,  desif^nate  a 
third  person  to  perforin  temporarily  the  duties  of  an  office,  he  ia  to  make  a  report 
of  that  designation  to  the  Secretary  of  the  Treasury,  and  that  officer  is  to  give 
the  necessary  information  of  the  event  to  his  subordinate  officers.  The  section 
applies  in  terms  to  and  includes  all  cases.  It  applies  to  and  includes  cases  of 
designation  on  account  of  sickness,  or  absence  or  resignation,  oi'  any  cause  of 
vacancy,  whether  temporary  or  permanent,  and  whether  occurring  by  reason  of 
a  suspension  or  of  a  removal  from  office;  and,  therefore,  when  the  President 
says  to  theSeeret.aryof  the  Treasury,  "I  give  you  notice  that  I  have  designated 
General  Grant  to  perform  the  duties  ad  inlerivi  of  Secretary  of  War,"  he 
makes  no  allusion,  by  force  of  that  lottci'i  to  the  manner  in  which  that  vacancy 
has  occurred,  or  the  authority  by  which  it  has  been  created  ;  and  hence,  instead 
of  this  letter  showing,  under  the  President's  own  hand,  that  he  had  stated  a 
'  falsehood,  it  has  no  reference  to  the  subject-matter  of  the  power  or  tiie  occasion 
of  Mr.  Stanton's  removal. 

Mr.  Manager  Butler.  Eead  the  second  section,  pleaae;  the  first  clause  of  it. 

Mr.  Oetrtis.  What  did  the  manager  call  for  ? 

Mr.  Manager  Bqtleb.  Eead  the  first  clause  of  the  second  section  of  the  act, 
which  says  that  in  no  other  case  except  when  he  suspends  shall  he  appoint. 

Mr.  CiTKTiS.  The  second  section  provides  : 


The  President  is  allowed  to  suspend  such  an  officer.  Now,  the  President 
states  in  his  answer  that  he  did  not  act  under  that  section. 

Mr.  Manager  Buti.er.  That  is  not  reading  the  section.  That  is  not  what  I 
desired. 

Mr.  CuRTrs.  I  am  aware  that  is  not  reading  the  section,  Mr.  Manager.  You 
need  not  point  that  out.     It  ia  a  very  long  section,  and  I  do  not  propose  to  read  it. 

Mr.  Manager  Butlbb.  The  first  half  a  dozen  lines. 

Mr.  CuKTis.  This  section  authorizes  the  President  to  suspend  in  cases  of  crime 
and  other  cases  which  are  described  in  this  section.  By  force  of  it  the  President 
may  suspend  an  officer,  This  eighth  section  applies  to  al!  cases  of  temporary 
designations  and  appointments,  whether  resulting  from  Buspenaioas  under  the 
second  section,  whether  arising  from  temporary  absence,  or  siclinesa,  or  death, 
or  resignation  ;  no  matter  what  tbe  cause  may  be,  if  for  any  reason  there  is  a 
temporary  designation  of  a  person  to  supply  an  office  ad  interim,  notice  is  to  be 
given  to  the  Secretary  of  the  Treasury ;  and  therefore  I  repeat,  senators,  that 
'  the  subject-matter  of  this  eighth  section,  and  the  letter  which  tne  President  wrote 
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in  consequence  of  it,  bave  no  reference  to  the  question  under  what  aiithnrity  lie     • 
Buspendcd  Mr.  Stanton. 

I  now  Alt'  the  attention  of  tLe  Senate  to  the  second_aTtide  in  the  series ;  and 
I  will  begin  as  I  began  before,  by  stating  what  the  substance  of  this  article  is, 
what  allegations  its  makes,  so  as  to  be  the  Bubjects  of  proof,  and  then  the  Senate 
will  be  prepared  to  see  how  far  each  one  of  these  allegations  is  supported  by 
what  is  already  in  the  case,  and  I  shall  be  enabled  to  state  what  we  propose  to 
oifer  by  way  of  proof  in  i-eapect  to  each  of  them.     The  substantive  allegations  ' 
of  this  second  article  are  that  the  delivery  of  the  letter  of  authority  to  General 
Thomas  was  without  authority  of  law;  that  it  was  an  intentional  violation  of  -i. 
the  tenure- of- ofGce  act ;  that  it  was  an  intentional  violation  of  the  Constitution  ' 
of  the  United  States  ;  that  the  delivery    f  th         d      t    General  Thomas  was  „ 
made  with  intent  to  violate  both  the  tc  t     nl  th     C     stitution  of  the  United 
States.     That  is  the  substance  of  the  se    nd  a      1       The  Senate  will  at  once 
perceive  that  if  the  suspension  of  Mr.  St     t  n  w  t     violation  of  the  tenure- 

of-ofhce  act  in  point  of  fact,  or,  to  state    t  h      t  rms,  if  the  case  of  Mr.  » 

Stanton  is  not  within  the  act,  then  his  r  1    f  h    h  d  been  removed,  could 

not  be  a  violation  of  the  act. 

Jf  his  case  is  not  within  the  act  at  all,  if  the  act  does  not  apply  to  the  case 
of  Mr.  Stanton,  of  course  his  i-eraoval  is  not  a  violation  of  that  act.  If  Mr. 
Stanton  continued  to  hold  under  the  commission  which  he  received  from  Presi- 
dent Lincoln,  and  his  termre  continued  to  be  under  the  act  of  17S9,  and  under 
his  only  commission,  which  was  at  the  pleasure  of  the  President,  it  was  no  vio- 
lation of  the  tenure- of-ofBce  act  for  Mr.  Johnson  to  remove,  or  attempt  to  remove, 
Mr.  Stanton ;  and  therefore  the  Senate  will  perceive  that  it  is  necessary  to  come 
back  ag^n,  to  recur  under  this  article,  as  it  will  be  necessary  to  recur  under  the 
whole  of  the  first  eight  articles,  to  the  inquiries,  first,  whether  Mr.  Stanton's 
case  was  within  the  tenare-of-ofSce  act ;  and  secondly,  whether  it  was  so  clearly 
and  plainly  within  that  act  that  it  cannot  be  attributed  to  the  President  as  a 
high  misdemeanor  that  he  consti-ued  it  not  to  include  bis  case.  But  suppose  the 
case  of  Mr.  Stanton  is  within  the  tenure -of-office  act,  still  the  inquiry  arises 
whether  what  was  done  in  delivering  this  letter  of  authority  to  General  Thomas 
was  a  violation  of'that  act ;  and  that  renders  it  necessary  that  I  should  ask 
your  careful  attention  to  the  general  subjects -matter  of  this  act,  and  the  par- 
ticular provisions  which  are  insertedin  it  in  reference  to  each  of  those  subjects. 
Senators  will  recollect  undoubtedly  that  this  law,  as  it  was  finally  passed, 
differs  from  the  bill  as  it  was  originally  introduced.  The  law  relates  to  two 
distinct  subjects.  One  is  removal  from  office ;  the  other  s^nbjeet  is  appointments 
of  a  certain  character  made  under  certain  circumstances  to  fill  offices.  It  aeema 
that  a  practice  had  grown  up  under  the  government  that  where  a  person  was 
nominated  to  the  Senate  ,to  fill  an  office,  and  tiie  Senate  either  did  not  act  on 
his  nomination  dating  their  session  or  rejected  the  nomination,  after  the  adjourn- 
ment of  the  Senate  and  in  the  recess  it  was  considered  competent  for  the  Presi- 
dent by  a  temporary  commission  to  appoint  that  same  person  to  that  same 
office;  and  that  was  deemed  by  many  senators,  unquestionably  by  a  majority, 
and  I  should  judge  from  reading  the  debates  by  a  large  majority  of  the  Senate, 
to  be  an  abuse  of  power — not  an  intentional  abuse.  But  it  was  a  practice  which 
had  prevailed  under  the  governinent  to  a  very  considerable  extent.  It  was  not 
.  limited  to  very  recent  times.  It  had  been  supported  by  the  opinions  of  differ- 
ent Attorneys  Genewl  given  to  different  Presidents,  But  still  it  was  consid- 
ered by  many  senators  to  be  a  departure  from  the  spirit  of  the  Constitution, 
and  a  substantial  derogation  from  the  just  power  of  the  Senate  in  respect  to 
nominations  for  office.  That  being  so,  it  will  be  found  on  an  examination  of 
this  law  that  the  first  and  second  sections  of  the  act  relate  exclusively  to 
remoyals  from  ofiice  and  temporary  suspensions  in  t!je  recess  of  the  Senate ; 
while  the  third  section  and  several  of  the  following  sections,  to  which  I  shall 
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ask  yoiiv  piirticulnr  attention,  reUto  cxelusivcly  to  thia  otlier  subject  of  appoint- 
ments made  to  office  after  the  Senate  had  refused  to  cfiiictir  in  tiie  nomination  of 
tlie  person  appointed.     Allow  me  now  to  read  from  tlie  tbird  section  : 

Tliat  llic  Fn-sidoiiC  kIwII  buve  poner  to  HII  tvll  vacancies  wliicli  may  liappou  dmiiig  tlie 
recess  of  tlio  Senate,  by  reasou  ot  deiitli  or  resignation^ 

I  panae  here  to  remark  that  this  does  not  include  all  cases.  It  docs  not  include 
any  case  of  the  expiration  of  a  commission.  It  includes  simply  death  and  resig- 
'  nation,  not  caees  of  the  expiration  of  a  commisiiion  duriug  the  recess  of  the 
Senate,  Why  these  were  thus  omitted  [  do  not  know;  hut  it  is  manifest  that 
the  law  does  not  affeet  to,  and  in  point  of  fact  does  not,  cover  all  eauea  which 
might  arise  belonging  to  this  general  class  to  whicli  this  section  was  designiid  to 

The  law  goes  on  to  say — 
/  That  tlie  PiesiJont  shall  have  power  to  fill  all  vacancies  which  may  liappen  during  the 
jiirvesa  of  thi^  tStiiiHCc,  by  I'ciison  of  deiitli  or  resigiiatiui,!,  by  grautiiig-  coiiiiiiix»iiiDS  wliicli  shall 
I  expire  at  the  end  ot'  their  next  aesaioa  tbtlttufler.  And  if  no  ap]>i>intniont,  by  anil  with  the 
advice  and  cnaxent  of  the  Senate,  shall  be  made  to  such  office  ho  vacant  or  tu in poraiily  tilled 
as  aforesaid  during  such  next  Bession  of  the  Senate,  anch  iiflice  ahalt  remain  in  abeyance, 
without  any  aalaiy,  fees,  or  emolameiits  attached  thereto,  until  the  same  shall  be  liltud  by 
appoiutmeut  tliercto,  by  and  with  the  advice  and  consent  of  the  Keiiato ;  and  during  soeli 
time  aU  the  poners  and  duties  belonging  to  such  office  shall  bo  exprcisod  by  sncb  otbor  offi- 
cer as  may  by  law  excrciBB  such  powers  and  duties  in  case  of  a  vacancy  in  sncli  oftiti!. 

Here  all  the  described  vaeanciee  in  oRicc  occurring  during  the  recess  of  the 
Senate  and  the  failure  to  fill  those  vacancies  in  accoi-dance  with  the  advice  of 
the  Senate  are  treated  as  occasioning  an  abeyance  of  siicb  offices.  That  applies, 
as  I  have  said,  to  two  classes  of  cases,  vacancies  happening  by  reason  of  death 
or  resignation.     It  does  not  apply  to  any  other  vacancies, 

The  next  section  of  this  law  does  not  i-elate  to  this  subject  of  filling  offices, 
but  to  the  subject  of  removals  : 

Tbat  nothing  in  this  act  contained  shall  be  construed  to  exloud  liie  tenii  of  any  ofiice  the 
duration  of  which  is  limilBd  by  law. 

The  fifth  section  is  : 

That  if  any  person  shall,  contrary  (o  the  piovisions  of  thia  act,  accept  any  appointment  to 
or  employment  in  any  office,  or  shall  hold  or  exercise,  or  attempt  to  hold  or  exorciHe,  any  such 
ollice  or  employment,  lie  sliall  be  deemed,  and  is  hereby  declared  U>  be,  guilty  of  a  high  mis- 
dcmeauor,  and,  u[)un  trial  and  conviction  thereof,  ho  shall  be  punished  therefur  by  a  liue  not 
exceeding'  StO.UUU,  or  by  imprisoumeut,  &.C. 

Any  person  who  shall,  "  contrary  to  the  provisions  of  this  act,"  accept  any 
appohitment.  "What  are  the  "provisions  of  thia  act"  in  respect  to  accepting 
any  appointment  1  They  are  found  in  the  third  section  of  the  act  putting  cer- 
tain offices  in  abeyance  under  the  circumstances  which  are  described  in  that  sec- 
tion. If  any  person  does  accept  an  office  which  is  thus  put  into  abeyance,  or 
any  employment  o»  authority  in  respect  to  finch  office,  he  comes  within  the  penal 
provisions  of  the  fifth  sectio)) ;  but  ontside  of  that  there  is  no  such  thing  as 
,  accepting  an  office  contrary  to  the  provisions  of  the  act,  because  the  provisions 
of  the  act,  in  respect  to  tilling  offices,  extend  no  further  thiin  to  these  cases  ; 
and  so,,  in  the  next  section  it  is  declared  : 

That  every  removal,  appointment,  or  employment  made,  had,  or  exercised,  contrary  to 
the  provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuing  ot 
any  commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  eniploy 
meot,  shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  &c. 

Here,  again,  the  making  of  a  letter  of  authority  contrary  to  the  provisions  of 
the  act,  can  refer  only  to  those  eases  which  the  act  itself  has  described,  which 
the  act  itself  has  prohibited;  and  any  other  cases  which  are  outside  of  such 
prohibition,  as  this  case  manifestly  is,  do  not  come  within  its  provisions. 

The  stress  of  this  article,  however,  does  not  seem  to  me  to  depend  at  all  upon 
this  question  of  the  construction  of  this  law,  hut  upon  a  totally  different  matter, 
whice  I  agree  should  be  fairly  and  carefully  considered.     The  important  allega- 
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tion  of  the  article  is  that  this  letter  of  authority  was  given  to  General  Thomae 
enahliag  him  to  perform  the  dutiea  of  Secretary  of  War  ad  mterim  without  ' 
authority  of  law  ;  that  I  conceive  to  be  the  main  inquiry  which  ariaee  under 
this  article,  provided  the  case  of  Mr.  Stanton  and  hie  removal  are  within  the 
tenure-of-office  bill  at  all. 

I  wish  firat  to  bring  to  the  attention  of  the  Senate  the  act  of  1795,  which  ie 
fbund  in  1  Statutes  at  Large,  page  415.  It  is  a  short  act,  and  I  will  read  the 
whole  of  it : 

That  in  case  of  Tacftncy  in  the  office  of  Secretary  of  Slate,  Secretary  of  the  Treasury, 
or  of  the  Secretary  of  tbe  Department  of  War,  or  of  any  officer  of  either  of  the  aaiddepart- 
menta,  whoae  appointment  is  not  in  the  head  theieof,  whereby  they  cannot  perform  Che  dutle~ 
of  their  said  respective  oAcea,  it  shall  be  lawful  for  the  President  of  the  United  States,  In 
case  he  Bhnll  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  per- 
form the  duties  of  the  snid  respective  offices  until  a  successor  be  appointed  or  aneh  vacancie  - 
be  filled;  Praeided,  That  no  one  vacancy  sball  be  supplied,  in  manner  afares^d,  for  a 
longer  term  tbttu  six  mouths. 

Thia  act,  it  has  been  su^eated,  may  have  been  repealed  by  the  act  of  Feb- 
ruary 20,  1863,  which  ia  found  in  12  Statutea  at  Large,  page  656.  Thia  also 
ie  a  abort  act,  and  I  will  treapaaa  on  the  patience  of  the  Senate  by  reading  it ; 

That  in  case  of  the  death,  resignation,  absence  from  tbe  seat  of  government,  or  sickness 
of  the  bead  of  any  executive  department  of  the  government,  or  of  any  oflicer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  canuot  perform 
the  duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  tbe  United  States. 
In  case  he  shall  think  it  necessary,  to  authorize  the  head  of  any  other  eiecutlve  departmeut, 
or  other  officer  in  either  of  said  departmenta  whose  appointment  is  vested  iu  the  President, 
at  hia  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  auceesaor  be 
appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease:  Provided,  That  no  one 
vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  tban  sis  months. 

These  acta,  as  the  Senate  wiD  perceive,  although  they  may  be  said  in  eome 
sense  to  relate  to  the  aaine  general  subject-matter,  contain  very  different  pro- 
■viaiona,  and  tbe  later  law  contains  no  express  repeal  of  the  other.  If,  therefore, 
the  later  law  operates  aa  a  repeal,  it  is  only  aa  a  repeal  by  ImplicatioQ.  It  Bays 
in  terms  that  ''  all  acta  and  parta  of  acts  inconaSatent  witb  this  act  are  hereby 
repealed."  That  a  general  principle  of  law  would  say  if  the  statute  did  not 
apeak  those  words.  The  addition  of  those  words  adda  nothing  to  ita  repealing 
power.  The  aame  inquiry  arises  under  them  that  would  arise  if  they  did  not 
exist,  namely,  how  faria  thia  later  law  incoiiaistent  with  the  provisions  of  the 
earlier  law  ? 

There  are  certain  rules  which  I  ahall  not  fatigue  the  Senate  by  citing  cases 
to  prove  because  every  lawyer  will  recognize  them  aa  settled  rules  upon  thia 
subject.  t 

In  the  first  nlace  there  is  a  rule  that  (ypeals  by  impHcatioa  are  not  favored 
by  the  courts^  Thia  ia,  aa  I  underatand  it,  because  tbe  courts  act  on  the  * 
aaaumption  or  the  principle  tliat  if  the  legislature  really  intended  to  repeal  the 
law  they  would  have  said  ao ;  not  that  they  necessarily  raiiat  aay  ao,  becauae 
there  are  repeals  by  implication ;  but  the  presumption  ia  that  if  the  legislature 
entertained  a  clear  and  fixed  purpose  to  repeal  a  former  law,  they  would  be 
likely  at  leaat  to  have  said  so  ;  and,  therefore,  the  rule  is  a  settled  one  that 
repeals  by  implication  are  not  favored  by  the  conrta.  Another  rule  ia  that  the 
^pugnancy  between  tlfe  two  statutes  muat  be  clearT)  It  is  not  enough  that 
under  some  circumstances  one  may  poaaibly  be  repugnant  to  the  other.  The 
repugnancy,  aa  the  language  of  the  books  ia,  between  the  two  must  be  clear. 
and  if  the  two  lawa  can  stand  together  the  latter  does  not  impliedly  repeal  the 
former.  If  senatora  have  any  desire  to  lecur  to  the  authociCitii  o.d  UiIb  subject, 
they  will  find  a  aufficient  number  of  them  collected  in  Sed^Mfdc  on  Statute 
I^w,  page  126. 

Kow,  there  ia  no  repugnancy  whataoever  between  these  two  laws,  that  I  can 
perceive.    The  act  of  1795  applies  to  all  vacancies,  however  created.    The  Kt" 
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i^af  1863  applies  only  to  Tacftncies,  temporarj  or  otherwise,  occasioned  by  death 
■ad  resignatioD ;  reraoTalB  from  office,  exjiiration  of  comimsBioDa,  are  not 
kduded.  Tbe  ant  of  1795  applies  only  to  vacanciee ;  the  act  of  1863  to  tem- 
porary afosencee  or  Bickaeee.  The  subject- matter,  therefore,  of  the  lairs  is  dif- 
ferent ;  there  is  no  inconeietency  between  them ;  each  may  stand  together  and 
operate  npon  the  oases  to  which  each  applies  ;  and  therefore  I  submit  that,  in 
the  strictest  view  whioh  may  ultimately  be  taken  of  this  subject,  it  is  not  prac- 
ticable to  maintain  that  the  later  law  repealed  altogether  the  act  of  1795. 
Bat  whether  it  did  or  not,  I  state  again  what  I  have  had  so  often  occasion  to 
repeat  before  ;  is  it  not  a  fair  ijueation  }  is  it  a  crime  to  he  on  one  side  of  that 
question  and  not  on  the  other  I  Is  it  a  high  miademeanor  to  believe  that  a  cer- 
bkin  view  taken  of  the  repeal  of  this  earlier  Itkw  by  the  later  one  is  a  sound 
view  ?  I  submit  that  that  wonld  be  altogether  too  stringent  a  rule,  even  for 
the  honorable  managers  themselves  to  contend  for ;  and  they  do  not,  and  the 
Hpuse  of  Representatives  does  not,  contend  for  any  such  rule.  Their  article 
clleges  OS  matter  of  &ct  that  there  was  a  wilful  intention  on  the  part  of  the 
President  to  issue  this  letter  to  General  Thomas  without  authority  of  law;  not 
on  mistaken  judgment,  not  upon  an  opinion  which,  after  due  consideration, 
lawyers  might  differ  about;  but  by  reason  of  awilful  intention  to  act  without 
authority  ;  and  that,  I  submit,  from  the  nature  of  the  case,  cannot  he  made  out. 
The  nest  allegation  in  this  article  to  which  I  desire  to  invite  the  attention  of 
'  the  Senate  is,  ttutt  the  giving  of  this  letter  to  G-eneral  Thomasdj^ing  the  ses- 
sion of  the  Senate  was  a  violation  of  the  Constitution  of  the  United  States. 
That  viH  require  your  attentive  consideration.  The  Constitution,  as  yon  are 
well  aware,  has  provided  for  two  modes  of  filling  offices.  The  one  ia  by  tem- 
porary commissions,  during  the  recess  of  the  Senate,  when  the  vacancy  hap- 
pens m  the  recess  ;  the  other  is  by  appointment  with  the  advice  and  consent  of 
the  Senate,  followed  by  a  commission  from  the  President  j  but  it  very  early  be- 
came apparent  to  those  who  administered  the  government  that  cases  must  occur 
to  which  neither  of  those  modes  dictated  by  the  Constitution  would  be  applica- 
ble, but  which  must  he  provided  for :  cases  of  temporary  absence  of  the  head 
of  a  department  the  business  of  which,  especially  during  the  session  of  Con- 
gress, must,  for  the  public  interest,  continue  to  be  administered  ;  cases  of  siok- 
QBSB;  cases  of  resignation  or  removal,  for  tbe  power  of  removal,  at  any  rate  in 
d>at  day,  was  held  to  be  in  the  President;  cases  of  resignation  or  removal  in 
reference  to  which  the  President  was  not,  owing  to  the  suddenness  of  the  occur- 
nuce,  in  a  condition  immediately  to  make  a  nomination  to  fill  the  office,  or  even 
to  issue  a  commission  to  iill  the  office,  if  such  vacancy  occurred  in  vacation ;  and 
therefore  it  became  necessary  by  legislation  to  supply  these  administrative  defects 
which  existed  and  were  not  provided  for  by  the  Constitution.  And  accordingly, 
b^inuing  in  1792,  there  will  be  foimd  to  be  a  series  of  acts  on  this  subject  of 
filling  vacancies  by  temporary  or  at?  interim  authority;  not  appointments,  not 
filling  vacancies  in  offices  by  a  commission  in  the  recess  of  the  Senate,  nor  by  a 
oomraission  signed  by  the  President  in  consequence  of  the  advice  and  consent 
of  "the  Senate,  but  a  mode  of  designating  a  particular  person  to  perform  tem- 
porarily the  duties  of  some  particular  office,  which  otherwise,  before  the  office 
can  be  filled  in  acooidance  with  the  Constitution,  would  remain  unperformed. 
These  acts  are  one  of  May  8,  1792.  section  8,  (1  Statutes  at  Large,  p.  281 ;) 
Fshruary  17, 1795,  (1  Statutes  at  Large,  p.  415;)  and  last,  in  February  20, 
IS68,  (12  Statutes  at  Large,  p.  656.) 

Th«  Senate  will  observe  what  particular  difficulty  these  laws  were  designed 
to  iwwl.  This  difficulty  was  the  occurrence  of  some  sudden  vacancy  in  office 
or  some  andden  inability  to  perform  the  duties  of  an  office;  and  the  intention  of 
4^  of  theae  l^wa  was,  each  being  applied  to  some  particular  class  of  cases,  to 
■iD%|f#|ptoviBioiii  Uukt  notwjthstaucung  there  was  a  vacancy  hi  the  office,  or  not- 
withstouding  there  was  a  temporary  disabflity  in  the  officer  without  a  vacancy, 
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atiW^^^msi  of  the  office^ft^^Ke  temporarily  diechargeil.  That  was  the 
pai^^^^Hiese  kwB.  It  ^^^^B  evident  that  these  temporary  Tacaacies 
are  pH^^ble  to  occur  dii^^^^^eeBioD  of  the  Senate  aa  dniing  tie  recesi  . 
of  the  Senate ;  that  it  is  juat9H[^kry  tn  have  a  set  of  legislative  prorisloas 
to  enable  the  President  to  ^^^^B^K  public  service  in  case  of  these  vacancies 
and  nab  1  during  the  Beasi^^^BflmeDate  as  during  the  recess  of  the  Senate ; 
and  a  d  ngly,  it  will  be  foiVH^Aoking  into  these  laws,  that  they  make 
no  d  m  n  between  the  seaaHjWiWfce  Senate  and  the  recessea  of  the  Senate 
n     f     n       o  Ihese  temporary  authorities.     "  Whenever  a  vacancy  shall  occur"  * 

1  e  lan(,uage  of  the  law — "  whenever  there  shall  be  a  death  or  a  resignation 
or  an  aba  n  or  a  eickneaa."  The  law  applicB  when  the  event  occurs  that  the 
law  contemplates  as  an  emergency  ;  and  the  particular  time  when  it  occurs  is  of 
no  consequence  in  itself,  and  is  deemed  by  the  law  of  no  conseqnence.  In 
accordance  with  this  view,  senators,  has  been  the  nniform  and  aettfed  and  fre- 
quent practice  of  the  government  from  its  very  earliest  date,  as  I  am  instructed 
we  shall  prove,  not  in  any  one  or  two  or  few  instances,  but  in  great  numbers  of 
inBtances.  That  has  been  the  practical  construction  put  npon  these  laws  from 
the  time  when  the  earliest  law  was  passed  in  1793,  and  it  has  continued  dowa 
to  this  day. 

The  honorable  managers  themselves  read  a  list  a  few  days  since  of  temporary 
appointments  during  the  session  of  the  Senate  of  heads  of  departments,  which 
amounted  in  number,  if  I  counted  them  accurately,  to  upward  of  thirty ;  and 
if  you  add  to  these  the  eases  of  officers  below  the  heads  of  departments,  the 
number  will  be  found,  of  course,  to  be  much  increased  ;  and,  in  the  course  of 
exhibiting  this  evidence,  it  will  be  found  that,  although  the  instances  are  not 
numerous,  for  they  are  not  very  likely  to  occur  in  practice,  yet  ioatances  have 
occurred  on  all  fours  with  the  one  which  U  now  before  the  Senate  where  there 
has  been  a  removal  or  a  suspension  of  an  officer,  aometimea  one  and  aometimer' 
the  other,  and  the  designation  of  a  peraon  has  been  made  at  the  same  time  tem 
porarily  to  discharge  the  duties  of  that  office. 

The  Senate  will  see  that  in  practice  such  things  mast  naturally  occur.  Tak- 
the  case,  for  instance,  of  Mr.  Floyd,  which  I  alluded  to  yesterday.  Mr.  Floyd 
went  out  of  office.  Hia  chief  clerk  was  a  peraon  believed  to  be  in  sympathy 
with  him  and  under  his  control.  If  the  third  section  of  the  act  of  1789  was 
allowed  to  operate,  the  control  of  the  office  went  into  the  hands  of  that  clerk. 
The  Senate  was  in  Bession.  The  public  safety  did  not  permit  the  War  Depart- 
ment to  be  left  in  that  predicament  for  one  hour,  if  it  could  be  avoided,  and 
President  Buchanan  eent  down  to  the  Post  Office  Department  and  brought  the 
Poatmaater  General  to  the  War  Department,  and  put  it  in  his  charge.  Tiiere 
was  then  in  this  body  a.  sufficient  number  of  persons  to  look  after  tbat  matter. 
They  felt  an  interest  in  it,  and  consequently  they  paaaed  a  reaolve  inquiring  of 
President  Buchanan  by  what  authority  he  had  made  au  appointment  of  a  per- 
son to  take  charge  of  the  War  Department  without  their  consent,  without  a 
nomination  to  them,  and  their  advising  and  consenting  to  it,  to  which  a  message 
was  Bent  in  answer  containing  the  facts  on  this  subject,  and  showing  to  the  Sen- 
ate of  that  day  the  propriety,  the  necessity,  and  the  long-coniiaued  practice 
under  which  this  authority  was  exercised  by  him,  and  giving  a  schedule  running 
through  the  time  of  General  Jackson  and  his  two  immediate  suceesBora,  I  think, 
ahowing  great  numbers  of  ad  interim  appointments  of  this  character,  and  to 
those,  aa  I  have  said,  we  shall  add  a  very  considerable  number  of  others. 

I  snbmit,  then,  that  there  can  be  no  ground  whatever  for  the  allegation  that 
this  ad  interim  appointment  wa£  a  violation  of  the  Conatltution  of  the  United    ' 
States.    The  legislation  of  Congress  is  a  sufficient  answer  to  that  chat^.  ~ 

I  pass,  therefore,  to  the  nest  article  which  I  wish  to  consider,  and  that  is  not 
the  next  iu  number,  but  the  eighth ;  and  I  take  it  in  this  order  because  the 
eighth  article,  aa  I  have  analyzed  it,  differs  from  the  Becond  only  in  one  partica- 
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lar ;  and  therefore,  takinff  that  in  conaecti^  wwi  the  eecoad.  of  vhicfi  I  have 
just  been  speaking,  it  wiU  be  necessarj  fw  m  to  tay  but  a  reij  feir  vords  con- 
It  charges  an  attempt  nnlawfiill^  to  coatrol  the  appropriations  made  by  Con- 
greee  for  tue  military  Borvice,  atxd  that  is  all  there  is  ia  it  except  what  there  is 
in  the  second  article. 

Upon  that,  certainly,  at  this  stage  of  tlw  9«lf,  I  do  not  deem  it  necessary  to 
make  any  observations.  The  Senate  will  remember  the  offer  of  proof  on  the 
part  of  the  managers  designed,  as  was  stattd,  to  connect  the  President  of  the 
United  States,  through  his  private  secretary,  with  the  treasury,  and  thns  enable 
him  to  uee  unlawfully  appropriations  mude  for  the  military  service.  The  Senate 
will  recollect  the  fate  of  that  offer,  and  that  the  evidence  was  not  received  ;  and 
therefore  it  seems  to  me  quite  unnecessary  for  me  to  pause  to  comment  any 
further  upon  this  eighth  article. 

I  advance  to  the  third  ariicle,  and  here  the  ajleeations  are  that  the  President 
ai>pointed  General  Thomas ;  second,  thai  he  did  this  without  the  advice  and 
consent  of  the  Sentate  ;  third,  that  he  did  it  when  no  vacancy  had  happened  in 
the  recess  of  the  Senate ;  fonrth,  that  he  did  it  when  there  was  no  vacancy  at 
the  time  of  the  appointment ;  and  fifth,  that  he  committed  a  high  misdemeanor 
by  thne  intentionally  violating  the  Constitution  of  the  United  States. 

I  desire  to  say  a  word  or  two  upon  each  of  these  points  j  and  first  ise  deny 
that  he  ever  appointed  General  Thomas  to  an  oEEce.  'An  appointment  can  be 
'made  to  an  office  only  by  the  advice  and  consent  of  the  Senate,  and  through  a 
commission  signed  by  the  President,  and  bearing  the  great  seal  of  the  govern- 
ment. That  is  the  only  mode  in  which  an  appointment  can  he  made.  The 
President,  as  I  have  said,  may  temporarily  commission  offi.cera  when  vacancies 
occur  during  the  recess  of  the  Senate.  That  is  not  an  appointment.  It  is  not 
so  termed  in  the  Constitution,  A  clear  distinction  is  drawn  between  the  two. 
The  President  ako  may,  under  the  acts  of  1 T95  and  1663,  designate  persons 
who  shall  temporarily  exercise  the  authority  and  perform  the  duties  of  a  certain 
office  when  there  is  a  vacancy ;  but  that  is  not  an  appointment.  The  office  is 
not  filled  by  such  a  designation.  Now,  all  which  the  President  did  was  to  issue 
a  letter  of  anthority  to  General  Thomas,  authorizing  bim  ad  interim  to  perform 
the  duties  of  Secretary  of  War.     In  no  sense  was  this  an  appointment. 

It  is  said  it  was  ma.de  without  the  advice  and  consent  of  the  Senate.  Cer- 
tainly it  was.  How  can  tlie  advice  and  consent  of  the  Senate  be  obtained  to  an 
ad  iiUerim  authority  of  this  kind  under  any  of  these  acta  of  Congress  1  It  is 
not  an  appointment  that  is  in  view.  It  is  to  supply  temporarily  a  defect  in  the 
administrative  machinery  of  the  government.  If  he  had  gone  to  the  Senate  tor 
their  advice  and  consent)  he  must  have  gone  on  a  nomination  made  by  him  of 
Qeneral  Thomas' to  this  office,  a  thiikg  he  never  intended  to  do,  and  never  made 
any  attempt  to  carry  into  effect. 

Xt  is  said  no  vacancy  happened  in  the  recess.  That  I  have  already  consid- 
ered. Temporary  Bppobtments  are  not  limited  to  the  temporary  supply  of 
vacancies  happening  in  the  recess  of  the  Senate,  as  I  have  already  endeavored 
to  show. 

It  is  said  there  was  no  vacancy  at  the  time  the  act  was  done.  That  is  beg- 
ging the  question.  If  Mr.  Stanton's  case  was  not  within  the  tenure- or-office  act, 
if,  as  I  have  so  often  repeated,  he  held  under  the  act  of  1789,  and  at  the  pleasure 
of  the  President,  the  moment  he  received  that  order  which  General  Thomas  car- 
IJm4  (0  him  there  was  a  vacancy  in  point  of  law,  however  he  may  have  refused 
to  peifomi  his  duty  and  prevented  a  vacancy  from  occurring  in  point  of  fact. 
^qjt  t}ie  Senate  will  perceive  theae  two  letters  were  to  be  delivered  to  Gen- 
•nil  Thomas  at  the  same  time.  One  of  them  Is  an  order  to  Hr.  Stanton  to 
vacftte  the  office ;  the  oth^  is  a  directitm  to  General  Thomaa  to  take  possession 
vh«i  Mr.  Stanton  obeys  the  order  thus  given.    Sow,  may  not  the  President  of 
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the  United  States  ieeDe  a  letter  of  aotlioritj'  in  contemplation  that  a  vacancy  ia 
about  to  occur  ?  Is  he  bound  to  take  a  technical  view  of  this  subject,  and  have 
the  order  creating  the  vacancy  first  sent  and  delivered,  and  then  sti  down  at  bis 
table  and  sign  the  letter  of  authority  afterward  t  If  he  expects  a  vacancy,  if  ^ 
he  has  done  an  act  which  in  hie  judgment  ia  sufBcient  to  create  a  vacancy,  may 
he  not,  in  contemplation  that  that  vacancy  is  to  happen,  sign  the  necessary 
paper  to  give  the  temporary  authority  to  carry  on  the  duties  of  the  office  ? 

Last  of  all,  it  is  said  he  committed  a  high  misdemeanor  by  intentionally  vio- 
lating the  Constitution  of  the  United  States  when  he  gave  General  Thomas  this 
letter  of  authority.  If  I  have  been  successful  in  the  argument  I  have  already 
addressed  to  yoa  you  will  be  of  opinion  that  in  point  of  fact  there  was  no  vio- 
lation of  the  Constitution  of  the  United  States  by  delivering  this  letter  of 
authority,  because  the  Constitution  of  the  United  States  makes  no  provision  on 
the  subject  of  these  temporary  authorities,  and  the  law  of  Congress  has  made 
provision  equally  applicable  to  the  recess  of  the  Senate  and  to  ita  seseion. 

Here,  also.  I  beg  leave  to  remind  the  Senate  that  if  Mr.  Stanton's  case  does 
not  fall  within  the  tenure-of-office  act,  if  the  order  which  the  President  gave  to 
bim  to  vacate  the  office  was  a  lawful  order  and  one  which  he  was  bound  to  obey, 
everything  which  ia  contained  in  this  article,  as  well  as  in  the  preceding  articlea, 
fails.  It  is  impossible.  I  anhmit,  for  the  honorable  managers  to  construct  a  caae 
of  an  intention  on  the  part  of  the  President  to  violate  the  Constitution  of  the 
United  States  out  of  anything  which  he  did  in  reference  U>  the  appointment  of 
General  Thomaa,  provided  the  order  to  Mr,  Stanton  was  a  lawful  order  and  Mr. 
Stanton  was  bound  to  obey  it. 

I  advance,  now,  senators,  to  a  different  class  of  articles,  and  they  may  prop- 
erly enough,  1  suppose,  be  called  the  conspiracy  articles,  because  they  rest  upon 
charges  of  conspiracy  between  the  President  and  General  Thomas.  There  are 
four  of  them,  the  fourth,  fifth,  sixth,  and  seventh  in  number  as  they  stand. 
The  fourth  and  the  sixth  are  framed  under  the  act  of  July  31,  1861,  which  ia 
found  in  12  Statutes  at  Large,  page  3S1.  The  fifth  and  seventh  are  framed  * 
under  no  act  of  Congress.  They  allege  an  unlawful  conspiracy,  but  they  refer 
to  no  law  by  which  the  acta  cluirged  are  made  unlawful.  The  acts  charged 
are  called  unlawful,  but  there  is  no  law  referred  to  and  no  case  made  by  the 
articles  within  any  law  of  the  United  States  that  is  known  to  the  President's 
counsel.  I  shall  treat  these  articles,  therefore,  the  fourth  and  sixth  together, 
and  the  fifth  and  seventh  together,  because  I  think  they  belong  in  that  order. 
In  the  first  place,  let  me  consider  the  fourth  and  sixth,  which  charge  a  conspiracy 
within  this  act  which  I  have  just  mentioned.  It  ia  necessary  for  me  to  resd 
the  substance  of  this  law  in  order  that  yoa  may  see  whether  it  can  have  any 
possible  application  to  thia  case.  It  was  p^sed  on  the  31st  of  July,  1861,  aa 
a  war  measure,  and  is  entitled,  "An  act  to  define  and  punish  certais' conspira- 
cies."   It  providea — 

That  if  two  or  more  persone  within  any  State  or  Terrllorj'  of  tba  United  Slates  ihall 
conspire  together  to  overtlirow  or  to  put  down  or  to  destroy  by  force  tbe  government  of  the 
United  Slates,  or  to  levy  war  against  the  United  States,  or  to  oppose  by  force  the  andiority 
of  the  government  of  the  United  States,  or  by  force  to  preveiit.  binder,  or  delay  the  execu- 
tion of  anv  law  of  the  United  Stales,  or  bj  force  la  seize,  take,  or  poaseas  any  property  of 
the  United  Stales  Bgainst  the  will  or  contrary  to  the  authority  of  the  United  States,  oi  by 
force,  or  inUmidation,  or  threat  to  prevent  any  person  from  accepting  oc  holding  any  office 
or  tmst  or  place  of  confidence  nnder  the  United  Stales, 

These  are  the  descriptiona  of  the  offences.  The  fourth  and  sixth  articles 
contain  allegations  that  the  President  and  General  Thomas  conspired  together 
by  force,  intimidation,  and  threats,  to  prevent  Mr.  Stanton  from  continuing  to 
hold  the  office  of  Secretary  for  the  Department  of  War ;  and  also  thai  uiey 
conapired  together  by  force  to  obtain  possession  of  property  belongltig  to  the 
United  Statee.    These  are  the  two  articles  which  I  anppose  are  dfeaigned  to  be 
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drawn  nnder  tbia  a«t ;  aod  tlteie  are  tlie  allegal^oiiB  whicb  are  iDtended  to  bHng 
the  articl^B  witbia  it. 

Kow,  it  does  seem  to  me  that  tbe  attempt  to  wreBt  this  law  to  any  bearing 
whatsoever  upon  tfaia  proeecutioa  is  one  of  tbe  extraordinary  things  which  the 
case  coDtaine.  In  the  first  place,  eo  far  from  having  been  designed  to  apply  to 
the  President  of  tbe  tiniled  Statee,  or  to  any  act  be  might  do  in  the  couree  of 
the  eiecution  of  what  he  believed  to  be  his  duty,  It  does  not  apply  to  any  man 
or  any  thing  within  tbe  District  of  Columbia  at  all. 
^      If  two  or  more  persoos  within  any  State  or  Territory  of  the  United  Stales. 

Not  within  the  District  of  Columbia.  This  is  a  highly  penal  law,  and  an 
i'tadictment  found  in  the  very  words  of  this  act  charging  thioga  to  have  bdeo  done 
in  the  UietricE  of  Oolumbia  and  returned  into  the  prooer  conrt  of  this  District,  I 
will  undertake  to  eay,  would  not  bear  a  general  demurrer,  because  there  is 
locality  given  to  those  things  made  penal  by  this  act  of  Congress.  It  is  made 
applicable  to  certain  portions  of  the  country,  hut  not  made  applicable  to  tbe 
IMstrict  of  Columbia. 

But  not  to  dwell  upon  that  technical  view  of  the  matter,  and  on  which  we 
shoidd  not  choose  to  stand,  let  ns  see  what  is  this  case.  The  President  «f  tbe 
United  States  is  of  opinion  that  Mr.  Stanton  holds  the  office  of  Secretary  fur 
'^e  Department  of  War  at  his  pleasure.  He  thinks  so,  first,  because  be 
believes  the  case  of  Mr.  Stanton  is  not  provided  for  ia  the  teiinre-of-offioe  act, 
and  no  tennre  of  office  is  secured  to  him.  He  thinks  so,  secondly,  becaase  he 
believes  that  it  would  be  judicially  decided,  if  the  qsestion  could  be  raised, 
tlutt  K  law  depriving  the  President  of  the  power  of  removing  such  an  officer  at 
hk  pleasure  is  not  a  constitationai  law.  He  is  of  opinion  that  in  this  case  he 
oMBDot  allow  this  officer  to  continue  to  act  as  bis  adviser  and  as  his  agent  to 
execute  tbe  laws  if  be  hue  lawful  power  to  remove  him ;  and  under  these  drcum- 
stftncvs  he  gives  this  order  to  General  Thomas. 

I  io  not  view  this  letter  of  autbority  to  General  Thomas  as  a  purely  military 
order.  Tbe  serrioe  whicb  General  Thomas  was  invoked  for  is  a  civil  service  ; 
bttti  at  tbe  same  time,  senators  will  perceive  that  tbe  person  who  gave  the  order 
TB  tiiQ  Commander-in-cbief  of  the  army  g  that  tbe  person  to  whom  it  was  given 
n  the  Adjutant  General  of  the  army ;  that  the  snbject-matter  to  which  the  order 
relatoB  h  the  ^rfonutmoe  of  services  essential  to  earry  on  the  military  service ; 
and,  therefore,  wheki  Such  an  order  was  given  by  the  Oommander-iu-ohief  to  the 
A^StMtt  Gtmera]  respecting  a  subject  of  this  kind,  is  it  too  much  to  say  that 
"  there  was  invoked  that  spirit  of  military  obedience  wbiidi  constitutes  the  strength 
of  the  service  ]  Not  that  it  was  a  purely  military  order;  not  that  General 
Thomas  would  have  been  subject  to  a  court-martial  for  disobeying  it ;  but  tiiU 
as  a  laithful  Adjutant  General  of  tbe  army  of  the  United  States,  interested  per- 
sonally and  professionally  and  patriotically  to  have  the  duties  of  tbe  office  of 
Secretary  for  tbe  Department  of  War  performed  in  a  temporary  vacancy,  was 
it  not  his  doty  to  accept  the  appointment  unless  he  saw  and  knew  that  it  was 
nnlawiut  to  accept  it  1  X  do  not  know  how,  in  fact,  be  personally  considered 
it;  tberebas  been  Doproof  given  on  the  snbjeet;  bnt  I  have  always  assumed— 
I  ^liik  senators  will  airome— that  when  the  disthignished  General  of  the  ana^ 
of  tbe  United  Slates,  on  ft  previous  occasion,  accepted  a  similu  appointment,  it 
was  under  views  of  propriety  and  ^ty  such  n  ^oee  wUeh  I  have  now  been 
■peaking  of;  tmd  how  aad  why  is  there  to  be  attributed  to  General  ThomaSi  as 
It  Oft-conspiralor,  tbe  guilty  intent  of  designing  to  overthrow  the  laws  of  his  coun- 
tty,  when  a  fair  and  jnat  view  of  his  conduct  woidd  leaVe  him  entirely  with- 
imt  rebtoach  1 

Ana  when  yon  cdme,  senators,  to  the  othw  co-conBt^toir,  the  President  of 
the  United  States,  is  iiot  the  case  Btill  olearet  T  Make  iC  a  case  of  private  right, 
if  ydd  ptefise ;  ^nt  it  at  Btroligly  as  posBlbte  agtathst  the  FreBident  in  order  to 
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test  the  question.  One  of  you  h«e  a  claim  to  property ;  it  may  be  a  disputed 
claim ;  it  ie  a  claim  which  he  believes  may  prove,  when  judtcially  examined,  to 
be  souQd  and  good.  He  Bays  to  A.  B.,  "  Go  to  C.  D,,  who  ia  in  po«sMaion  of 
that  property ;  I  ^ve  you  this  order  to  him  to  give  it  up  to  yon ;  wad  if  he 
gives  it  np.  take  poseeBsioB."  Did  anybody  ever  imagine  that  that  was  a  con- 
aptracy  J  Does  not  every  lawyer  know  that  the  moment  yon  introdtMO  into 
any  transaction  of  tiiie  kind  the  element  of  a  claim  of  right  al)  criminal  deioeiitB 
are  purged  at  onc«  ;  and  that  this  is  alwaye  true  between  man  and  man  where 
it  ie  a  limple  assertion  of  private  right,  the  parties  to  which  are  at  liberty  either 
to  assert  them  or  forego  them,  as  they  please '!  But  this  was  not  ench  a  case ; 
this  was  a  case  of  public  right,  of  public  duty,  of  public  right  claimed  upon 
constitutional  grounds  and  upon  the  interpretAtion  of  the  law  which  bad  been 
given  to  it  by  the  law -makers  themeelves.  How  can  the  President  of  the  United 
States,  under  such  circumstauces,  be  looked  upon  by  anybody,  whether  he  may 
or  may  not  be  gnilty  or  not  guilty  of  other  tbinga,  as  a  co'conspirator  under  this 
act] 

These  articles  say  that  the  conspiracy  between  the  PresideDt  and  General 
Thomas  was  to  employ  force,  threalB,  intimidation.  What  they  have  proved 
against  the  President  is  that  he  issued  these  orders,  and  that  alone.  Now,  on 
the  face  of  these  orders,  there  is  no  apology  for  the  assertion  that  it  was  the 
design  of  the  President  that  anybody  at  any  time  should  nse  force,  threats,  or 
intimidation.  The  order  is  to  Mr.  Stanton  to  deliver  up  possession.  The  order 
to  General  Thomas  is  to  receive  possession  from  Mr.  Stanton  when  he  delivers 
it  up.  ^p  force  is  assig;ned  to  him)  no  authority  is  given  to  him  to  apply  for 
or  use  any  force,  threats,  or  intimid^ion.  There  is  not  only  no  express  authority, 
but  there  is  no  implication  of  any  authority  to  apply  for  or  obtain  or  use  any- 
thing but  the  order  which  was  given  him  to  hand  to  Mr.  Stantoa  ;  and  we  shall 
offer  proof,  senators,  which  we  think  cannot  fail  to  be  satisfactory  in  point  of 
fact,  that  the  Presi dan t  from  the  first  had  in  view  simply  and  solely  Jo  test  this 
question  by  the  law ;  that  if  this  was  a  conspiracy  it  was  a  conspiracy  to  go  to 
law,  and  that  was  the  whole  of  it.  We  shall  show  you  what  advice  the  Presi- 
dent received  on  this  subject,  what  views  in  concert  with  his  advisers  he  enter- 
tained, which,  of  course,  it  is  not  my  province  now  to  comment  upon ;  the 
evidence  must  first  be  adduced,  then  it  will  be  time  to  consider  it. 

The  other  two  conspiiacy  aritclee  will  lei^uire  very  little  observation  from  me, 
because  they  coidain  bo  new  allegations  <^  fact  which  are  not  in  the  fourth  and 
sixth  articles,  which  I  have  already  adverted  to ;  and  the  only  distinction 
between  them  and  the  othws  is  that  they  are  not  founded  upon  this  conspiracy 
act  of  1861 ;  diey  simply  allege  an  unlawful  conspiracy,  and  leave  the  matter 
there.  They  do  not  allege  sufficient  facts  to  bring  the  case  witliin  the  act  of 
1861.  In  other  words,  titej  do  not  allege  force,  threats,  or  iotimjdation.  I 
shall  have  occasion  to  remark  upon  these  articles  when  I  come  to  speak  of  the 
tenth  article,  because  these  artiiuee,  as  you  perceive,  come  within  that  category 
which  the  honorable  manager  announced  here  at  an  early  period  of  ^  trial ; 
articles  which  require  no  law  to  support  them ;  and  vhea  I  oome  to  speak  of 
the  tanth  article)  as  I  shall  have  occasion  to  discuss  this  sublet,  I  wish  that 
my  remuks,  so  far  as  they  may  be  deemed  applicablst  ska^d  be  implied  1« 
.  these  fifth  and  seventh  articles  which  I  hav«  thus  passed  orer. 

I  shall  detain  tha  Benate  but  a  moment  upon  tk«  nin^  ntida,  which  is  the 
one  rdatiog  to  the  conversation  with  G«na-al  Smory.  Th«  meaning  of  this 
artick,  as  I  read  it,  is  that  the  President  brought  G«dw»1  Iknarj  before  himself 
as  Oommaoder-in -chief  of  the  army  for  the  porpOM  of  aiatntctiog  him  to  dis- 
obey the  law,  with  an  intent  to  induce  General  Emtoy  t«  tisubey  it,  aod  with 
inteet  to  enable  himself  unlaw&lly,  and  by  th«  use  of  militaty  Ibrce  through 
Geowd  Emory,  io  prevent  Mr.  Staoton  frtnn  oontttuiog  to  hold  office.  Now  I 
submit  that  not  only  does  this  article  fail  of  proof  in  its  substance  as  thw 
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detailecl,  but  ibat  it  i«  disproved  hj  tbe  witneea  whom  thej  have  introduced  to 
support  it  In  the  first  pUcct  it  appears  clearly  from  0«Beral  Emory's  state- 
ment that  the  President  did  not  bring  him  therefor  any  purpose  connected  with 
this  appropriation  bill  afRectfoK  rhe  command  of  ^e  anny,  or  the  orders  given 
to  the  army.  This  subject  General  Emory  introduced  himself,  and  whea  the 
conversation  was  broken  off  it  wa£  again  recurred  to  by  himeetf  aeking  tbe 
President's  permisaion  to  bring  it  to  his  attention.  Whataoever  was  said  upon 
that  sDbjecl  was  said  not  becanae  the  President  of  the  United  States  had  brought 
the  commander  of  the  department  of  Waahington  before  him  for  that  purpoae, 
but  because,  baviug  brought  him  there  for  aooth^  purpose,  to  which  I  shall 
allude  in  a  moment,  tha  commanding  general  chose  bimaelf  to  introdnee  that 
subject  and  converse  upon  it,  and  obtain  the  President's  viewi  upon  it. 

In  the  next  place,  having  bis  attention  called  to  the  act  of  Congrese  and  to 
the  order  under  it,  the  President  expraseed  precisely  the  same  opinion  to  General 
Emory  that  he  had  previously  publicly  expressed  to  Congress  itself  at  tbe  time 
when  the  act  waa  sent  to  him  for  bis  signature;  and  there  is  found  set  out 
in  bis  answer  on  page  33  of  the  official  report  of  these  proceedings  what  that 
opinion  waa  ;  that  be  considered  that  this  provision  interfered  with  his  cousti- 
tntional  right  ss  the  commander-in-chief  of  the  army ;  and  that  is  what  he  said 
U>  General  Emory.  There  is  not  even  probable  cause  to  believe  that  he  said  it 
fbr  any  other  than  the  natural  reason  that  General  Emory  had  introdnced  the 
subject,  bad  asked  leave  to  call  hia  attention  to  it,  and  evidently  expected  and 
desired  that  tha  President  should  say  something  on  the  subject;  and  if  be  said 
anything,  waa  be  not  to  tell  the  truth  I  That  is  exactly  what  he  did  say:  I 
mea^the  truth  as  be  apprehended  it.  It  will  appear  in  proof,  as  I  am  instructed, 
thatUteFeason  why  the  President  sent  for  General  Emory  was  not  that  he  might 
endeavor  to  seduce  that  distinguished  officer  from  hia  allegiance  to  the  laws  and 
the  Constitution  of  bis  country,  but  because  he  wished  to  obtain  information 
about  BHlitary  movements,. which  he  was  informed,  upon  authority  which^e  had 
a  right  to  and  was  bound  to  respect,  might  require  his  personal  attentioiL} 

I  paaa,  then,  from  thia  article,  as  being  one  upon  which  I  ought  not  to  detain 
the  3«nate,  and  I  come  t«  the  last  one,  concemiag  which  I  shall  have  much  to 
oay,  and  that  is  the  tenth  article,  which  ia  all  of  and  concerning  the  speeches  of 
the  President. 

In  the  front  of  this  inquiry  the  question  presents  itself;  What  are  impeach- 
able of^ces  tuder  the  Couetitutiou  of  the  United  States  ?  Upon  this  ques- 
tion learned  dissertations  have  been  written  and  printed.  One  of  them  is 
aaaexad  to  the  argument  of  the  honorable  manager  who  opened  the  cause  for 
the  pieseontiou.  Another  one  on  the  other  side  of  the  question,  written  by  one 
of  the  honorable  managers  themaelves,  may  be  found  annexed  to  the  proceed- 
ings in  tbe  House  of  Representatives  upon  the  occasion  of  the  first  attempt  to 
impeach  the  President.  And  there  have  been  others  written  and  published  by 
learned  jurists  touching  this  subject.  I  do  not  propose  to  vex  the  ear  of  tbe 
Senate  with  any  of  the  precedents  drawn  from  the  middle  ages.  The  framers 
of  our  Constitution  were  quite  as  familiar  with  them  as  the  learned  authors  of 
these  treatises,  and  the  framers  of  our  Ooaetitution,  as  I  conceive,  have  drawn 
from  them  the  leaaon  which  I  desire  the  Senate  to  receive,  that  these  preoe- 
denta  are  not  fit  to  govM^  their  conduct  on  this  trial 

In  my  apprehension  i  tbe  teachings,  the  requirements,  the  prohibitions  of  tbe 
OoustJtution  of  the  United  States  prove  all  that  ia  necessary  to  be  attended  to 
&r  Ae  puif  oees  of  tbis  trial.  I  prepose,  therefore,  instead  of  a  search  through 
the  prccedents  which  were  made  in  the  times  of  the  Plantagsaets,  the  Tudora, 
and  tba  Stuarts,  and  which  have  been  repeated  since,  to  come  nearw  home  and 
•e«  wluU  provjsitms  of  tbe  Constitution  of  the  United  States  bear  on  this  ques- 
tion, and  whether  they  are  not  sufficient  to  settle  it.  If  they  are,  it  ia  quite 
immaterial  what  exists  elsewhere. 
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that  wfaeu  thelCionetttutini)  speake  of  "treason,  bribery, 

And  miedemeanWet"  it  refers  to,  and  includes  onljr,  higb 

United  States,  ruade  so  by  some  law  of  the  United 

a  complained  of  were  done,  and  I  a&y  that  this  is 

each  and  every  provision  of  the  Conatilntion  on  the 

Nobody  will  doubt  that  these  ajo  hero  desig- 
sanors  a°;ainst  the  United  States,  made  inch  by 
M,  which  the  framera  of  tlie  Constitution  knew 
!  of  the  government  tbey  were  about  to  create, 
3  offenceB  which  strike  at  the  existence  of  that  government. 
"  Other  high  crimes  and  misdemeanors,"  NoscUut  a  toeiia.  High  crimes  and 
misdemeanors;  so  high  that  they  belong  in  this  company  with  treason  and 
bobery.  That  is  plain  on  the  face  of  tne  Constitution — in  the  very  first  step 
it  takes  on  the  subject  of  impeachment.  "High  crimes  and  misdemeanors" 
against  what  law?  There  can  be  no  crime,  there  can  be  no  misdemeanor 
TKJthout  a  law,  written  or  unwritten,  express  or  implied.  There  must  he  some 
law,  otherwise  there  is  no  crime.  My  intet'pretatiou  of  it  is  that  the  language 
"high  crimes  and  m  is  demeanors "  means  "  oifeuces  against  the  laws  of  the 
United  Btates."     Let  us  see  if  the  Coustitudou  has  not  said  so. 

The  first  clause  of  the  second  section  of  the  second  article  of  the  Constitu- 
tion reads  thus : 

The  President  of      .   _ 
for  offices  aguiiut  the  United  States,  except  in 

"Offences  against  the  United  States"  would  inclode  "cases  of  impeach- 
ment," and  they  might  be  pardoned  by  the  President  if  tbey  were  not  excepted. 
Then  cases  of  impeachment  are,  according  to  the  express  declaration  of  the 
Constitution  itself,  cases  of  offences  against  the  United  Stat^^ 

Still,  the  learned  manager  says  that  this  is  not  a  court,  aaa  that,,  whatever 
may  he  the  character  of  this  body,  it  ia  bound  by  no  law.     Very  different  was 
the  nnderstanding  of  the  fathers  of  the  Constitution  on  this  subject- 
Mr.  Manager  Butlur.  Will  you  state  where  it  was  I  »aid  it  waa  bouad  by. 
no  law  1 

Mr.  Stanbery.  "A  law  onto  itself." 

Mr,  Manager  Butleb.  "  No  common  or  statute  law"  waa  my  langsage. 

Mr.  OuRTia.  I  desire  to  refer  to  the  sixty-fourth  number  of  the  Federalisti 
which  is  found  in  Dawson's  edition,  on  p^;e  45^ : 

The  lemarniug  powers  which  the  plan  of  the  Convention  allots  to  the  8<uiate,  in  a  dlettjnct 
capacity,  are  comprised  in  their  partidpatioa  with  the  Executive  iuthe  appointmeut  to  ofBoes, 
and  in  their  Judicial  character  as  a  court  for  the  trial  of  impeach  men  ta,  as  in  the  business  of 
appointments  the  Executive  will  be  the  priaoipul  agent,  the  ptovlaions  lelating  to  It  will 
most  properly  he  discussed  !□  the  eiamlnatlon  of  that  department.  We  will  thersftin  oou- 
clade  this  head  with  a  view  of  the  judicial  character  of  the  Senate. 

And  then  it  is  discussed.  The  next  position  to  which  I  desire  &e  attontioB 
of  the  Senate  is,  that  there  is  enough  written  in  the  Constitution  to  prove  that 
this  is  a  court  in  which  a  judicial  trial  ia  now  being  cwried  on.  "  The  Senate 
of  the  United  States  shall  have  the  aole  power  to  try  all  impeachments,"^ 
"  When  the  President  is  tried  the  Chief  Justice  shall  preside."  "  The  trial  of' 
all  cdmes,  except  in  case  of  Impeachment,  shall  he  by  jury."  This,  then,  is  the 
trial  of  a  crime.  You  are  triers,  presided  over  by  the  Chief  Jutiee  of  th«  United 
States  in  this  particular  case,  and  that  on  the  expreu  words  of  the  OonXHation. 
There  is  also,  according  to  its  express  words,  to  be  an  acqnibil  or  a  conriction  on 
this  trial  for  a  crime.  "  No  person  shall  bo  convicted  withont  the  ooncnrrence 
of  two-thirds  of  the  memberB  present."  Thwe  i8  alto  to  be»  jodgment  in  case 
there  shall  be  a  conviction. 
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Here,  then,  tbere  is  the  trial  of  ■  crime,  a  trial  by  a  tribunal  <)siigTiated  by 
the  OonttitadoB  fa  place  of  ootirt  and  jnry ;  a  conviction,  if  g»ll(  ii  proved ;  a 
judgment  on  that  conrietion ;  a  pnuienment  inflictod  by  tl»  judgment  for  a 
crime ;  and  this  on  the  exnrees  terms  of  the  Conetitation  itwtf,'  And  yet,  say 
f^the  honorable  reanagera,  there  is  no  court  to  tiy  the  criaw  Mi  no  law  by  whictt 
(the  act  iH  to  be  judged.  The  honorable  manager  inteiiWHWd'  »e  to  saj  that  he 
qvalifled  that  esprestnon  of  no  law  ;  his  expteeeion  iriH^^itM  ^mmon  or  statute 
lav."  Well,  when  yon  get  out  of  that  field  'you  IVi^K  i^I&abo,  a  vacuum,  bo 
far  aa  Htr  Is  concerned,  to  the  beet  of  my  know  led  grflJHa»'w>1ief. 

I  Sky,  then,  that  it  is  impossible  not  t«  come  to  the  cob^naion  that  the  Oon- 
stMtition  of  the  United  Statea  bag  designated  impeachable  offenees  as  offences 
;  sgalngt  the  Unfwd  States  ;  that  it  has  provided  for  the  trial  of  those  offeneeH  ; 
.  that  it  bas  established  a  tribunal  for  tAO  pnrpose  of  trying  them  ;  that  it  haa 
1  dlrTCted-  the  tribnnal,  in  case  of  conviction,  to  prononnce  a  judgment  upon  the 
\  coBvletion  and  inflict  a  pnnisbment.  All  this  being  provided  for,  can  it  be  mala- 
f  toiaed  that  this  is  not  a  court,  or  that  it  is  bomd  by  no  law  I 

Bift  the  argument  doea  not  reat  mainly,  I  think,  upon  the  provisions  of  the 
Ootretitntion  concerning  impteachment.  It  is,  at  any  rat«,  vastly  strengthened 
*  by  the  direct  prnfaibitiotw  of  the  Gonatitntion.  "  Coagreas  shall  paas  no  bill  of 
'  attainder  or  expotlfaeto  law,"  According  to  that  prohibition  of  the  Constitu- 
tion, if  every  member  of  this  body,  sitting  in  its  legislative  capacity,  and  every 
menber  of  the  other  body,  sitting  in  its  legislative  capacity,  should  unite  in  pass- 
ing a  lav  to  punish  an  aot  a'ter  the  act  was  done,  that  law  would  be  a  mere 
nmlity.  Yet  what  is  claimed  by  the  honorable  managers  in  behalf  of  members 
of  tte  bodv  I  As  a  Oongrase  yon  eannot  create  a  law  to  punish  these  acts  if  no 
law  Mtoted  M  the  time  tMy  were  done  ;  bnt  sitting  here  as  judges,  not  only 
after  Ae  fkct.  but  while  the  case  ia  on  trial,  you  may  individually,  each  one  of 
yon,  create  a  law  by  himself  to  go^m  the  case. 

Aeoetrdi^  te  thia  assumption  the  same  Constitution  which  has  made  it  a  bill 
of  rigtite  irf  the  Amerioan  citizen,  not  only  aa  against  OoDg^eas  but  as  against 
the  legislature  of  every  State  ia  the  Union,  that  no  ex  pott  facto  law  shall  be 
paned— ^is  saioe  Oenetieation  has  erected  you  into  a  body  nod  empowered 
every  one  of  you  to  say  atit  inveniam  aatfaciam :  if  I  cannot  find  a  law  I  will 
make  one.  Nay,  it  has  clot  led  every  one  of  yon  with  imperial  power;  it  has 
enabled  fOU  to  6Xf,tie  vol»,  tic  jubto,  itat  prorattone  volwitaa:  I  am  a  law  unto 
myMtf,  sy  wMeh  law  I  «faall  govern  this  ea«e.  And,  more  thm  that,  when  each 
one  of  yon  before  he  took  his  place  bere  ctUled  6od  to  witness  that  he  would 
aAmkAitet  UofmMti  jvetioe  in  this  ease  aceordiag  to  the  Constitution  and  the 
lam,  h«  meant  inch  laws  as  he  might  make  as  he  vent  along.  The  Oonstitn- 
tion,  which  had  prohibited  anybody  from  making  such  laws,  he  swore  to  observe ; 
bat  hs  alAo  avofe  to  be  governed  by  bis  own  will;  hie  own  iadividoal  will  was 
the  law  which  he  thus  swore  to  observe;  and  this  special  provision  of  the  Cou- 
[ftitaUon,  that  when  Ae  Senate  sits  in  this  capacity  to  try  an  impeachment  the 
eenMon  shall  be  on  oath,  meuis  merely  that  they  shall  swear  to  follow  their  own 
individual  wills!  I  reepeetfolly  submit,  this  view  cannot  consistently  and  pro- 
perly b*  uJkva  ef  the  diexact«r  of  thia  body,  or  of  the  duties  and  powers  iucum- 
MiA  »m  h. 

LewB  for  a  lawnetit,  if  fv»  please,  to  the  other  pwiswo.  The  same  search 
ilit»  Ae  Shagliih  MvCedeUe,  so  &r  boa.  having  made  eur  a&eeetora  who  framed 
mA  ■Aeptad  the  Oon«titntioB  in  love  with  them,  led  tbem  ta  pat  into  the  Oon- 
.  itiMiOli  a  fesitive  and  .abselute  poblhitMn  agwnit  any  biU  of  attainder.  What 
ia»WU«f*ttatadwl  It  fs  a  ease  Wore  the  ParlJaBient  where  the  Parliament 
^ilw  Ihalav  for  die  hx^  they  fiad.  Each  legislator— for  it  is  in  their  legis- 
lative capacity  they  act,  not  in  a  judicial  one — ia,  to  nae  the  pbraee  of  the  htm- 
orable  vaana^Fs,  "  a  law  unto  himself,"  and  aecoiding  to  his  discretion,  his  views 
of  what  1b  politie  or  proper  under  the  circumstances,  he  frames  a  law  to  meet 
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the  case,  «nd  enacts  it  or  votes  in  itd  enactment.  Accorc^ng  to  the  tloctiiae  now 
advanced  biile  of  attainder  are  not  prohibited  by  this  Constitution  j  they  are 
only  elightiy  modified.  It  i«  only  necessary  ftnr  the  Hoase  of  RepreaeatatireB 
by  a  mtyonty  to  vote  an  impeachment  and  send  np  certain  articIeB  and  have 
two-thirds  of  this  body  vote  in  favor  of  conviction,  and  there  is  an  attainder  ; 
and  it  is  done  by  the  same  process  and  depends  on  identically  the  same  princi- 
ples as  a  bill  of  attainder  in  the  English  Parliament.  The  individual  wills  of 
the  legiBlators,  instead  of  the  conscientious  discharge  of  the  duty  of  the  judgeS) 
settle  the  result, 

I  submit,  then,  senators,  that  this  view  of  the  honorable  raanagers  of  the  duties 
and  powers  of  this  body  cannot  be  maintained.  But  the  attempt  made  by  the 
honorable  managers  to  obtain  a  conviction  upon  this  tenth  article  is  attended 
with  some  peculiarities  which  I  think  it  is  the  duty  of  die  couoeel  to  the  Preei- 
dent  to  advert  to.  So  far  as  regards  the  preceding  arricles,  the  £rst  eight  arti- 
cles are  iramed  upon  allegations  that  the  President  broke  a  law.  I  ettppose  the 
honorable  managers  do  not  intend  to  carry  their  doctrine  so  far  as  to  say 
that  unless  you  find  the  President  did  intentionally  break  a  law  those  articles 
are  supported.  As  to  those  articles  there  is  some  law  unqnestionaUy,  tke  very 
gist  of  the  charge  being  that  he  broke  a  taw.  Youmust  find  that  the  law  existed  ; 
you  must  construe  it  and  apply  it  to  the  case ;  yon  vnxt  find  hia  criminal 
intent  wilfully  to  break  the  law,  before  the  articles  can  be  supported.  Bnt  we 
come  now  to  this  tenth  article,  which  depends  upon  no  law  at  all,  but,  as  I  have 
said,  is  attended  with  some  extraordinary  peculiaritiaa. 

The  complaint  is  that  the  President  made  speeches  against  Congress.  The 
trne  statement  here  wonld  be  much  more  restricted  than  that ;  for  although  in  those 
speeches  the  President  used  the  word  "  Congress,"  undoubtedly  he  did  not  mean 
the  entire  coDatitntional  body  organized  under  the  Constitution  of  the  United 
States;  he  meant  the  dominant  mtgority  iu  Gosgreas.  Everybody  so  nndei- 
stood  it ,  everybody  must  so  understand  it.  But  the  eoraplunt  is  Ghat  he  made 
speeches  against  those  who  governed  in  Oongresa.  Well,  who  are  the  grand 
jury  in  this  caee  1  One  of  the  parties  spoken  against.  And  who  are  the  triers  ? 
The  other  party  spoken  against.  One  would  think  there  was  some  inoongMtity 
in  this ;  some  reason  for  giving  pause  before  taking  any  very  jteat  stride  in 
that  direction.  The  honorable  House  of  Representatives  sends  its  manairers 
here  to  take  notice  of  what  ?  That  the  House  of  Representatives  has  erected 
itself  into  a  school  of  manners,  selecting  from  its  ranks  those  gentlemen  whom 
it  deems  most  competent  by  precept  and  example  to  teach  decorum  of  speech  ; 
and  they  desire  the  judgment' of  this  body  whether  the  President  has  not  been 
guilty  of  indecorum,  whether  he  has  spoken  properly,  to  use  the  phrase  of  the 
honorable  manager.  Now,  there  used  to  be  an  old-fashioned  notion  that  although 
there  might  be  a  diflerence  of  taste  about  oral  speeches,  and,  no  doubt,  always  has 
been  and  always  will  be  many  such  difierences,  there  was  one  very  important 
test  in  reference  to  them,  and  that  is  whether  they  are  true  or  false  ;  htit  it 
seems  that  in  this  case  that  is  no  test  at  all.  The  honorable  manager,  in  open- 
ing the  case,  finding,  I  suppose,  that  it  was  necessary,  in  some  manner,  to  ad- 
vert to  that  subject,  has  done  it  in  terms  which  I  will  read  to  you! 

The  wordfl  are  not  illeged  to  be  either  falae  or  defamatory,  bscaoB*  it  1i  oM  wiAIn  the 
power  of  Bttj  man,  how«Ter  tiigh  his  official  position.  In  effect  to  ilafider  the  Coii|^Ma  of  tba 
United  States,  in  tlie  ordinary  semie  of  that  word,  bo  ai  to  caU  on  Gongren  ta  uMwor  as  to 
the  trnth  of  the  accusatton. 

Considering  the  nature  of  our  government,  considering  the  experience  which 
we  have  gone  tkrongh  on  this  subject,  that  is  a  pretty  lofty  okia.  Why,  if  the 
Senate  please,  if  you  go  back  to  the  time  of  the  Pl&ntagenets  and  seek  for  pre- 
cedents there,  you  will  not  find  so  lofty  ft  claim  as  that.  I  beg  leave  to  read 
from  two  statatee,  Uie  first  being  3  fklwatd  I,  eh.  34,  aud  the  second,  2  Richard 
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II,  cb.  1,  a  short  paufige.  The  statute  3  Edward  I,  ch.  34,  after  the  preaniblet 
eaoGtB: 

Thai  from  bencirfortii  acme  be  id  hard;  to  tell  or  publiih  buj  false  neirs  or  tales,  wheiebj 
discord  oi  occasioD  i>t'  diaoord  or  ulaoder  maj  etow  between  tbe  King  and  bis  people,  or  the 
great  aieaof  the  reiilm  j  and  ho  thatdoeth  soehall  be  token  and  kept  tnnntil  he  halh  btonght 
bim  into  court  which  wsa  the  first  anthor  of  the  tale. 

The  statute  2  Richard  II,  ch.  1,  Bee.  5,  enacted  ■with  Bome  alteratioiiB  the 
previoaa  statute.     It  commenced  thus  : 

Of  derison  of  falae  news  and  of  horrible  and  false  lies  of  prelate*,  dnkes,  earls,  bsrons, 
and  other  nobles  stid  ^eat  men  of  tbe  realm  ;  aoi  also  of  the  ebancellor,  treasnrer,  clerk  of 
the  prlTj  Heal,  stewai^  of  the  King's  hoiue,  jnstlcee  of  the  duo  bench  or  of  the  other,  and  of 
other  g^Mt  officers  of  the  realm. 

The  gr«it  men  of  the  realm  in  the  time  of  Btchard  II  were  protected  only 
i^inst  "horrible  and  false  lies,"  and  when  we  arrive  in  the  course  of  oni 
n'atioDtd  experience  dnring  the  war  with  France  and  the  adminietration  of  Mr. 
Adans  to  that  attempt  to  check,  not  free  speech,  but  free  writing,  senators  will 
find  tliat  although  it  applied  only  to  written  libels  it  contained  an  express  sec- 
tion that  the  truth  might  be  given  in  evidence.  That  was  a  law,  as  senators 
know,  making  it  penal  by  written  libels  to  excite  the  hatred  or  contempt  of  the 
people  against  Congress  among  other  ofiences ;  but  tbe  estimate  of  the  elevation 
of  OoDgrean  above  the  people  waa  not  so  high  but  that  it  was  thought  proper  to 
atlow  a  defence  of  the  truth  to  be  given  iu  evidence.  I  beg  leave  to  read  from 
this  sedition  act  a  part  of  one  section  and  make  a  reference  to  another  to  support 
tbe  correctness  of  what  I  have  said.    It  is  found  in  Statutes  at  Large,  page  596 : 

That  If  any  perBon  shall  write,  print,  otter,  or  publiah,  or  shall  ci 


en,  priated,  uttraed,  or  published,  or  shall  kaowingty  aiid  willingflj  assist  or  aid  ii 

ag,  prioting,  uttering,  or  publishicK  any  false  scananlous,  and  malicious  writinjr  o 

litines  against  the  gorernmeut  of  the  Uuit«d  States,  or  either  hous>?  of  the  Cuogreas  of  th< 


Uni tod  States,  or  the  President  of  the  United  States,  with  intent  to  defame  the  said  govern- 
ment, or  either  house  of  the  saM  Congress,  or  tbe  said  President,  or  lo  bring  them,  or  either 
or  any  of  then  the  hatred  of  the  good  people  of  the  United  Stales,  or  to  stir  up  sedition  within 
the  United  States,  or  ta  excite  any  muawfol  combinatious  therein,  &c. 

SeetioR  three  provides — ■ 

That  if  any  person  shall  be  prosecuted  under  this  act  for  the  writing  or  publishing  any 
libel  afonnaid,  it  shall  be  lawful  for  the  del'emlent,  upon  the  tri^  of  the  i:ai>se,  to  give  im 
evidaoce  in  his  d^ence  the  truth  of  tbe  matter  contained  iu  the  publication  charged  as  a  libeL 
Aud  the  jury  who  shall  try  the  cause  shall  hare  a  right  to  determine  the  law  and  the  fact, 
under  tbe  direction  of  the  court,  as  in  other  cases. 

In  contrast  with  the  views  expressed  here,  I  desire  now  to  read  from  the 
fourth  Tolume  of  Ur.  Madison's  works,  pages  542  and  547,  passages  which,  in 
my  judgment,  are  as  masterly  as  anything  Mr.  Madison  ever  wrote,  upon  the 
relations  of  the  Congress  of  the  United  States  to  tbe  people  of  tbe  Uaited  States 
in  contrast  with  the  relations  of  the  government  of  Great  Britain  to  the  people 
of  that  island ;  and  the  necessity  Which  tbe  nature  of  our  government  lays  ua 
under  to  preserve  freedom  of  the  press  and  freedom  of  speech  : 

The  essential  difference  between  the  British  government  end  the  American  Constitution 
will  place  this  subject  in  the  clearest  light.; 

In  the  British  government  the  danger  of  encroachments  on  tbe  rights  of  Che  people  it 
understood  to  be  confined  to  die  exenuUva  inaglBtiHte.  The  representatives  of  the  pem)1e  in 
tfaa  legtRlature  are  oiUy  exempt  themselves  from,  dig  trust,  hut  aro  considered  as  sufBcient 
ffoanillane  of  the  rig-hla  of  their  oousUtuents  ogaiust  the  danger  from  the  executive.  Hence 
U  Is  a  principle  that  (he  Parliament  is  unlimited  iu  its  jiower,  or.  In  their  own  language,  is 
oninlpolwit.  Hence,  too,  all  the  ramparts  for  protecting  tbe  rights  of  the  people — such  as 
tbail  Magna  Ckarta,  their  BUI  of  Bights,  &c.— are  not  reared  against  the  Farilament,  but 
agaloat  tha  royal  pierogatlve.  They  are  merely  le^slatlre  preoantions  against  exeontive 
ninl|MtitHia.  Under  suJb  a  government  as  this,  au  exemption  of  the  press  from  previous 
reslntlAl,  bjr  licensers  appointed  by  the  King,  in  all  the  freedom  that  can  be  secured  to  it. 

In  tile  United  Statei  the  case  is  altogether  different.  The  people,  not  t)je  government, 
POUMS  &»  abwilute  sovereignty.  The  Tegislature,  no  less  than  tbe  executive,  is  under  limi- 
tatloBi  ef  power.  EucreatMeBti  ue  r^arded  as  poesible  itata  tbe  one  as  well  as  iiom  the 
other.    Heuce,  in  tbe  United  States,  the  great  and  essential  rights  of  the  people  are  secm«d 
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against  legislativB  a»  well  a§  against  executive  smbition.  They  are  eecnred,  not  bj  laws 
pararmount  to  prerofatiTa,  bst  by  ooiutltntkioa  paraiooust  to  laws.  Thii  aecniity  of  the 
freedom  of  the  preu  reqairee  that  it  shoDtd  bo  exempt  uot  onlj  from  pieviouB  reelruDt  by 
the  executive,  as  io  Kreat  Britain,  bat  from  le^lative  lestraint  also ;  and  this  exemptioo, 
to  be  eETectual,  must  be  au  eieomtioD  not  osl;?  from  the  prevIouB  Inepectioa  of  liceDera,  but 
from  the  Bubsaqneut  penalty  of  laws. 

Odb  Other  passage,  on  page,  547,  which  has  an  extraordinary  application  to 
the  Hobject  now  before  yoa  ; 

1.  The  ConsHtuOon  BUppoBee  that  the  President,  the  Cengress,  and  each  of  itahouBes  may 
not  di-'charge  their  ttusfs,  either  from  defect  of  judgment  or  other  cauees.  Hence  they  are 
all  made  responsible  to  their  constituents  at  the  returning  periods  of  election ;  and  the  Presi- 
dent, wbo  is  singly  IntniHted  witb  very  great  powers,  is,  aa  a  further  guard,  subjected  to  an 
iaterDiediat«  impeachment. 

2.  Should  it  happen,  as  (he  Constitution  suppqses  it  may  happen,  that  either  of  these 
branches  of  the  government  may  not  have  duly  diBcharged  its  trust,  it  is  natural  and  proper 
that,  according  to  the  cRUse  and  degree  of  tbeir  faults,  they  should  be  brought  intocontempt 
or  disrepute,  and  incur  the  hatred  of  the  people. 

3.  Whether  it  has,  in  any  case,  happened  that  the  proceedings  of  either  or  all  of  those 
branches  erince  such  a  violation  of  duty  aa  to  jusUfy  a  contempt,  a  disrepute,  or  hatred 
among  the  people,  can  only  be  determined  by  a  free  examination  thereof,  and  a  free  commu- 
nication  among  the  people  thereon. 

4.  Whenever  it  may  have  actually  happened  that  proceedings  of  this  sort  are  chargeable 
on  all  or  either  of  the  branches  ot  the  government,  it  is  the  duty,  as  well  as  right,  of  intelli- 
gent and  faithful  citizens  to  discuss  and  promuige  them  freely,  as  well  to  control  them  by 
the  censorship  of  the  public  opinion  as  to  promote  a  remedy  according  to  the  rules  of  the 
ConatitntioD.  And  it  cannot  be  avoided  that  those  wbo  are  to  apply  the  lemedy  must  feel, 
in  aome  degree,  a  contempt  or  hatred  against  the  transgressing  psjly. 

These  obsersationB  of  Mr.  Madison  were  made  in  respect  to  the  freedom  of 
the  press.  There  were  two  vieivs  entertained  at  the  time  whea  the  sedition  law 
was  passed  concerning  the  power  of  Congress  over  this  snbjeet.  The  one  view 
was  that  when  the  GoDBtitution  spoke  of  freedom  of  the  press  it  referred  to  the 
common-law  definition  of  that  freedom.  That  was  tlte  view  which  Mr.  Uadison 
was  controverting  in  one  of  the  passages  which  I  have  read  to  you.  The  other 
view  was  that  the  common-law  definition  could  not  be  deemed  applicable,  and 
that  the  freedom  provided  for  by  the  (Jonetitution,  so  far  as  the  action  of  Con- 
gress was  concerned,  wSkS  an  absolute  freedom  of  the  press.  But  no  oae  ever*. 
imagined  that  freedom  of  speech,  in  contradistinction  from  written  libel,  canld  1 
be  restrained  by  a  law  of  Congress ;  for  whether  yon  treat  the  prohibition  in  the 
Constitution  as  absolate  in  itself,  or  whether  you  refer  to  the  common  law  for  a 
definition  of  its  limits  and  meaning,  the  result  will  be  the  same.  Under  the  com- 
mon law  no  man  was  ever  punished  criminally  for  spoken  worda.  If  he  slan- 
dered his  neighbor  and  injured  him,  he  must  make  good  in  damages  to  his  neigh- 
bor the  injury  he  had  done ;  but  there  was  no  such  thing  at  the  common  law  as 
an  indictment  for  spoken  words.  8o  that  this  prohibition  in  the  Constitution 
against  any  legislation  by  Congress  in  restraint  of  the  freedom  of  speech  is 
necessarily  an  absolute  prohibition  ;  and  therefore  this  is  a  case  not  only  where 
there  is  no  law  made  prior  to  the  act  to  punish  the  act,  but  a  case  where  Con- 
gress is  expressly  prohibited  from  making  any  law  to  operate  even  on  sabse- 
quent  acts. 

What  is  the  law  to  he  1  Suppose  it  is,  as  the  honorable  manager!  seem  to 
think  it  should  be,  the  sense  of  propriety  of  each  senator  appealed  to.  What 
is  it  to  be?  The  only  rule  I  have  heard,  the  only  rule  which  can  beannosneed, 
is  that  you  may  require  the  speaker  to  speak  properly.  Who  are  to  be  the 
judges  whether  he  speaks  properly  ]  In  this  case  the  Senate  of  the  United 
tStates,  on  the  presentation  of  the  House  of  Bepresentativei  of  the  United  States  ; 
and  that  is  supposed  to  be  the  freedom  of  speech  secnred  by  this  absolute  pro- 
hibition of  the  Constitution.  That  ia  the  e&me  freedom  of  speech,  senators,  in 
consequence  of  which  thousands  of  men  went  to  the  scRfiold  under  the  Tudors 
and  the  Stuarts.  That  is  the  same  freedom  of  speech  which  caused  thousands 
of  heads  of  men  and  of  women  to  roll  from  the  guillotine  in  France,    That  is 
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thesamefreedomofspeeolt  which  has  caused  mowtU^imore  than  once,  "order 
to  reigo  in  WarsaT."  The  peteoos  did  not  speak  pr  o^rly  in  the  appreheaaion 
of  the  judges  before  wham  fhey  were  brought  la  that  the  freedom  of  speech 
intended  to  be  seciired  by  our  Qoaetitution  T 

Mr.  Chief  Justice  and  Senators,  I  have  to  detaui  yon  bat  a  vecy  short  time 
longer,  aud  that  is  by  a  few  obxervations  concerning  the  elerentn  article,  and 
they  will  be  very  few,  for  the  reason  that  the  eleventh  article,  as  I  nnderstand 
it,  contains  nothing  new  whicii  needs  any  notice  from  me.  It  appears  by  the 
ofSctal  copy  of  the  articles  which  is  before  ns,  the  printed  copy,  that  this  article 
was  adopted  at  a  later  period  than  the  preceding  nine  articles,  apd  I  suppose  it 
has  that  appearance,  that  thehonorablemanagers,  looking  over  the  work  uiey  had 
already  performed,  perhaps  nol  feeling'  perfectly  satisfied  to  leave  it  in  the  shape 
in  whkh  it  then  stood,  came  to  the  concuaion  to  add  this  eleventh  article,  and  they 
have  compounded  it  out  of^the  materials  which  they  had  previouely  worked  nn 
into  the  others.  In  the  ^rst  place,  they  said,  here  are  the  speeches  ;  we  will 
have  something  about  them,  and  accordingly  they  begin  by  the  allegation  that 
the  President,  at  the  flsecutive  Klansion  on  a  certain  occasion,  made  a  speech, 
and  without  giving  his  words,  but  it  is  attributed  to  him  that  he  had  an  intention 
to  ^clare  ^at  this  was  not  a  Gong^ss  within  the  meaning  of  the  Constitution ; 
all  of  which  is  denied  in  his  answer,  and  there  is  no  proof  to  support  it.  The 
President,  by  his  whole  coiirse  of  conduct,  has  shown  that  he  conld  have  enter- 
tained no  such  intention  as  that.  He  has  explained  that  fully  in  his  answer, 
and  I  do  not  think  it  necessary  to  repeat  the  explanation. 

Then  they  come  to  l^e  old  matter  of  the  removal  of  Mr.  Stanton.  They  say 
be  made  this  speech  denying  the  competency  of  Congress  to  legislate,  and  fol- 
loiring  up  its  intent  he  endeavored  to  remove  Mr.  Stanton.  I  have  sufGciestly 
disGUsaed  that,  and  I  shall  not  weary  the  patience  of  the  Senate  by  doing  so 
any  fifftber, 

Th^  they  say  tbftt  he  made  this  speech  and  followed  up  its  intent  by  endeavor- 
ing to  get  possession  of  the  money  appropriated  for  the  military  service  of  the 
United  States.     I  hav«  said  idl  I  desire  to  say  upon  that. 

Then  they  say  that  he  made  it  with  the  intent  to  obstruct  what  is  called 
the  law  ' '  for  the  better  government  of  the  rebel  States,"  passed  in  March,  1S67, 
and  in  support  of  that  they  have  offered  a  telegram  to  him  from  Governor  Par- 
sons, and  an  answer  to  that  telegram  from  the  President,  upon  the  subject  of  an 
amendment  of  the  Oonstitntion,  sent  in  January  before  the  March  when  the  lav 
came  into  exlitence,  and,  so  far  as  I  know,  that  is  the  only  evidence  which  thsy 
have  oSered  upon  that  snbjee'.  I  leave,  therefore,  with  tiiese  remarks,  that 
article  fi>r  the  ciMisideration  of  the  Senate. 

It  mast  be  nnBeoessary  for  me  to  say  anything  oono^ning  the  importance  cJ 
this  ease,  not  only  now.  bnt  in  the  future.  It  must  be  apparent  to  every  one,  in 
any  way  connected  with  t*  concerned  in  this  trial,- that  this  is  and  will  he  the 
most  CMiopicuoua  instance  which  ever  hoe  been  or  can  ever  be  expected  to  be 
found  of  American  justice  or  American  ii^uetice,  of  that  justice  which  Mr. 
Burke  says  is  the  great  standing  policy  of  all  civilized  states,  or  of  that  injns- 
tiee  which  is  sure  to  be  discovered  and  which  makes  even  the  wise  man  mad, 
tmd  which,  in  the  fixed  aud  immutable  order  of  God's  providence,  is  certain  to 
retam  to  plague  its  iBventore. 

Mr.  CoNNKSs,  (at  two  o'dock  and  twenty  minutes  p,  m.)  Mr.  President,  I 
move  that  the  court  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  resumed  the  chair  at  twenty- 
five  minnteH  to  three  o'clock. 

Hie  Ohibf  JusTtcK.  Senators  will  please  resume  their  seats  and  give  their 
attet^OD.  GtentlsraeB  of  counsel  for  the  President,  yott  will  please  proceed  with 
the  defince. 

Mr.  Stanbkiy.  We  will  call  General  Thomas  first. 
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LoBErtzo  Thoma8  sworn  aoA  examined. 
By  Mr.  Stanbbby: 

Q.  General  TboiDaB,  will  yon  state  how  long  yon  have  been  in  the  service  ? 

A.  I  went  to  West  Point  in  the  year  1819.  I  entered  the  Military  Academy 
in  September  of  that  year,  and  waa  g^radnated  July  I,  1823,  and  appointed 
second  lieutenant  of  the  fourth  infantry,  I  have  been  in  the  army  since  that 
date. 

Q.  What  is  your  present  rank  in  the  army  7 

A.  I  am  Adjutant  General  of  the  army,  with  the  rank  of  brigadier  general,  and 
major  general  hy  brevet, 

Q,  When  waa  your  brevet  conferred  T 

A.  I  really  forget.     I  would  have  to  refer  to  the  Army  Eegieterfor  that. 

Q.  Can  you  recollect  the  year  ? 

A,  Yes,  sir;  it  was  after  I  returned  from  one  of  toy  Bonthem  trips. 

Q.  During  the  war  1 

A.  Tea,  sir. 

Q.  Toward  the  close  of  it  1 

A.  Toward  the  close  of  it.  I  was  firat  made  a  colonel,  as  Adjutant  General, 
on  the  7th  of  March,  when  Colonel  Cooper  went  out. 

Q.  When  were  you  first  appointed  Adjutant  General  ? 

A.  On  the  7th  of  March,  1861. 

Q.  On  what  service  were  you  during  the  war,  generally  J  Give  na  an  idea 
of  your  service. 

A.  During  the  administration  of  the  War  Department  by  General  Cameron 
I  waa  on  duty  aa  Adjutant  General  in  the  office.  I  accompanied  him  on  his 
western  trip  to  Miasourf  and  Kentucky,  and  returned  with  him.  Then,  after 
that,  aller  making  that  report,  he  left  the  department,  and  Mr.  Stanton  was 
appointed.  I  remained  in  the  department  some  time  after  Mr.  Stanton  was 
appointed— several  months.  .The  first  duty  be  placed  me  on  from  the  office — 
at  any  rate  as  one  of  the  duties — ^he  sent  me  down  on  the  James  river  to  make 
exchanges  of  priaoners  of  war  under  the  arrangement  made  by  General  Dii 
with  the  rebels. 

Mr.  Manager  Butler,  To  what  point  is  thia  evidence  t 

Mr.  Stanbbby,  To  bring  arooad'  the  reason  why  there  waa  the  interrnptjon 
in  the  Adjutant  General'a  buainees,  and  how  long  it  continued  and  when  he 
returned.  It  will  be  through  in  a  moment.  {To  witneaa.)  What  waa  the 
next  service  ? 

A.  Daring  the  war  I  was  sent  once  or  twice,  three  times,  perhaps,  to  Harria- 
bnrg  to  organise  volunteers  and  to  correct  some  irregularities  there  ;  not  iiregn- 
larities  exactly,  but  in  order  to  put  regiments  together,  skeleton  regiments.  X 
waa  aent  there  and  ordered  to  bring  them  together,  once  at  Philadelphia  and 
twice  at  liarrisburg.  I  was  sent  to  Harrishurg  also  about  the  time  that  Lao  waa 
invading  Maiyland  and  Pennsylvania  ;  but  my  principal  duty  waa  down  on  the 
Missiasippi  river. 

Q.  What  waa  the  dnty  there  1 

A.  Threefold.  The  first  was  to  inapect  the  armies  on  the  river  in  that  part 
of  the  country.     The  second  was  to  look  into  cotton  lauds, 

Mr.  Manager  Butler.  Will  not  that  appear  better  hy  the  order  I 

The  Witness,  I  have  it. 

Mr.  STA?iBERY.  The  ordera  are  here,  hut  it  will  take  a  great  while  to  intro- 
duce them, 

Mr,  Manager  Butler.  Very  well. 

Mr.  Stanbery,  I  will  aak  him  nothing  but  what  he  has  performed.  (Tothe 
witness.)     What  was  the  third  duty  I 

A.  To  take  charge  of  the  negro  population  Euid  organize  thero  as  troops. 
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Q.  Were  yoo  the  first  officer  who  organieed  negro  regitnentB  ? 

A.  No,  sir. 

Q.  Who  was  prior  to  you  I 

A,  I  think  that  General  Butler  had  ot^nized  some  in  New  Orleans.  Some 
were  organized  before  I  took  charge,  I  was  sent  down  on  the  Mississippi  and 
iu  the  rebellious  States,  and  I  had  charge  of  all  of  them  there. 

Q.  What  number  of  regiments  were  organized  under  your  care  1 

A.  I  organiapji  upwards  of  eighty  thousand  colored  soldiers.  The  particu- 
lar number  of  regiments  I  do  not  recoUect,  because  they  were  numbered  some 
with  those  in  New  Orleans  and  some  with  those  in  the  east. 

Q.  After  that  service  was  performed  what  was  the  next  special  duty  you  were 
detailed  on  ? 

A.  I  returned  to  this  city  after  I  heard  of  the  surreaderof  Lee.  I  was  then 
on  my  way  up  the  river.  .1  came  to  Washington.  The  next  duty  I  was  placed 
upon  was  to  make  an  inspection  of  the  Provost  Marshal  General's  office 
throughout  the  country,  first  at  Waahiogton,  and  then  throughout  the  loyal 
States.     I  performed  that  service, 

Q.  What  neat  ? 

A.  My  last  service  was,  I  was  ordered  throughout  the  United  States  to  eiam- 
ine  the  national  cemeteries  under  a  law  passed  by  Congress.  That  duty  Ihave 
performed  ;  but  my  report  is  not  yet  in.  It  is  very  voluminous.  Those  are 
the  duties  that  I  have  performed. 

Q.  Did  those  duties  fall  under  your  proper  duties  as  Adjutant  General ;  and  in 
what  capacity  1 

A.  Perfectly  so.  As  Adjutant  General  I  am  ex  officio  inspector  of  the  army, 
and  these  duties  are  germane  to  it. 

Q.  This  duty  of  inspection  of  the  cemeteries  was  the  last  special  duty  that 
you  have  been  called  upon  to  perform  ? 

A.  Yes,  sir. 

Q.  When  did  you  return  from  having  performed  that  last  special  duty  ? 

A.  I  came  to  Washington  oa  three  different  oceasions.  I  would  come  here 
and  then  would  go  back, 

Q.  When  did  you  return  from  this  last  duty  or  this  last  detail  upon  the 
national  cemetery  business  1 

A.  I  do  not  think  I  can  give  the  precise  date ;  but  it  was  about  the  close  of 
last  year. 

Q.  Toward  the  close  of  the  year  1867  T 

A.  Yes,  sir. 

Q.  You  say  you  had  theu  completed  this  last  duty  or  service  1 

A,  I  had  visited  every  State  where  the  cemeteries  were.  The  only  ones  I 
have  not  visited  are  two  very  small  ones  near  this  city.     I  left  them  till  the  last. 

Q.  You  were  then  ready  to  make  your  report  J 

A.  Yes,  sir;  I  was  writing  it  out,  and  would  have  had  it  ready  if  it  had  not 
been  for  the  interruption  of  this  court.     It  is  nearly  completed. 

Q.  You  have  not  since  been  detailed  upon  any  other  special  service  except 
about  this  War  department  1^ 

A.  No,  sir ;  I  was  engaged  in  making*  this  report,  and  I  continued  on  that 
duty  until  I  was  placed  in  charge  of  the  Adjutant  Gteneral's  office. 

Q.  At  what  date  were  you  returned  to  your  Adjutant  General's  office  ? 

A.  The  President  sent  for  me  and  gave  me  a  note  to  General  Grant,  dated 
the  13th  of  February.  General  Grant's  note  to  me  in  answer  to  that,  putting 
me  in  charge,  was  dated  the  next  day — the  14lh. 

Q.  Who  bad  occupied  your  office  during  your  absence  % 

A.  General  E.  D.  Townsend.  assistant  a^utaat  general. 

Q.  Your  assistant? 

A.  My  first  assistant,  with  the  rank  of  colonel.  " 
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Q.  Then  you  neverloflt  your  position  as  Adjutant  Generall 

A.  Never, 

Q,  Did  you  apply  to  tlie  President  to  restore  you  1 

A.  I  spoke  to  the  Preaident  on  two  or  three  occaaiona,  some  montha  ago, 
Btating  that  when  I  got  through  this  particular  buainesa  1  should  like  to  have 
charge  of  my  office.  He  knew  what  my  wiahes  were;  but  on  this  occasion  I 
did  not  mention  it  to  bim. 

Mr.  Manager  Butler.  Stop  a  moment.  I  wish  to  object  m  limine  to  any 
conversation  between  thia  person  and  the  President. 

Mr.  Stanbehy.  This  ia  his  application  to  the  President  that  I  am  trying  to. 
prove,  to  be  restored  to  his  duty  as  Adjutant  General. 

Mr.  Manager  Butler.  I  do  not  object  to  that  fact;  but  I  do  not  want  this 
converaation. 

Mr.  Stanbeby.  I  do  not  want  any  converaation  now.  (To  the  witnesa.)  Tou, 
applied  once  or  twice  to  him  before  to  restore  you? 

A.  I  stated  that  that  was  my  wish. 

Q.  On  the  13th  of  February  you  received  the  order  which  you  had  requested, 
before,  reatoriog  you  to  your  position  ? 

A.  Tea,  air.  It  was  not  a  note  to  me;  it  was  a  note  to  Gfeneral  Grant, 

Q.  But  that  note  restored  you  to  your  position? 

A.  Yes,  air. 

Q.  When,  after  that,  did  you  see  the  President,  and  what  did  he  aay  to  you 
or  did  yon  say  to  him  between  that  time  and  the  time  you  received  yonr  order 
on  the  21st? 

A.  On  one  occasion  I  went  over  to  take  hiiu  some  resignations 

Q.  After  you  had  been  restored  to  your  office  1 

A.  Yes.eir;  some  resignations  that  Mr.  Stanton  gave  me  which  were  on  his 
table, 

Q.  To  takeover? 

A.  Yes,  sir. 

Q.  Waa  that  the  first  occasion  on  which  the  President  apoke  to  you  about 
taking  possession  of  the  War  Office? 

Mr.  Manager  Butleb.  Stop  a  moment,  I  object  to  that  question;  it  ia  lead- 
ing, and  so  grossly  leading,  in  my  judgment,  that  it  ia  almost  intantional,  "  Was 
that  the  first  occasion  he  spoke  to  you?" — assuming  that  he  had  spoken. 

Mr.  Stanbery.  He  did  speak  afterward,  we  know. 

Mr.  Manager  Butler.  How  do  we  know? 

Mr.  Staivbkry.  We  will  come  to  it  in  another  way.  (To  the  witness.)  Do 
you  recollect  what  occurred  on  the  21st  of  February  ? 

A,  Yes,  sir,     I  thought  your  question  was  anterior  to  that. 

Mr.  Stamiery.  It  waa.  What  happened  in  the  War  Office  on  the  morning 
of  the  2Ut  of  February  in  regard  to  closing  the  office  on  the  succeeding  day, 
theS2d? 

A.  Toward  twelve  o'clock  I  went  up  myself  and  aaked  Mr.  Stanton,  then 
Secretary  of  War,  if  I  ahould  close  the  office  the  nest  day,  the  22d  of  Febru- 
ary, and  he  directe.d  me  to  do  it.  I  isaued  audi  a  circular  and  sent  it  around 
to  the  different  departments. 

Q.  Was  that  an  order  made  by  you  as  Adjutant  General  ? 

A.  Yes,  sir;  by  his  order. 

Q.  Was  that  before  you  had  seen  the  President  that  day  ! 

A.  Yes. -air, 

Q.  Now,  what  took  place  after  you  had  issued  that  order  ? 

A,  Very  soon  after  I  had  issued  it  I  received  a  note  from  Colonel  Moore,  the 
private  secretary  of  the  President,  that  the  President  wished  to  see  me.     I 
immediately  went  over  to  the  White  House,  and  saw  the  President.     He  came 
out  of  his  library  with  two  commnnicatione  in  his  hand, 
27  I  P 


i  by  Google 


418  IHFBACHUEaiT   OF   THE  FB&6mBHT. 

Q.  He  came  out  with  two  papers  in  hia  hand  7 

A.  Tea,  sir.  He  handed  them  to  Colonel  Moore  to  read.  They  were  read 
tome. 

Q.  Bead  aloud  1 

A.  Kcad  aloud.  One  wag  addreeaed  to  Mr,  Stanton,  dismiaaing  him  from 
office,  and  directing  him  to  turn  over  the  booka,  papers,  &c,,  pertaining  to  the 
War  Department ;  the  other  was  addresaed  to  me  appointing  me  Secretary  of 
War  ad  interim,  and  stating  that  Mr.  Stanton  had  been  directed  to  tranafer  the 

Q.  Was  that  the  first  time  you  saw  those  papers,  or  either  of  them  1 

A.  The  first  time. 

Q.  You  had  no  hand  whatever  in  writing  those  papers  or  dictating  them  ? 

A.  Nothing  whatever, 

Mr.  Manager  Butler.  Excuse  me  ;  that  ia  very  leading  again. 

Mr.  Stanbkrv.  Well.  (To  the  witneee.)  What  was  said  by  the  President 
at  that  time  to  you  or  by  you  to  the  President  ? 

Mr,  Manager  Butlkr.  Do  you  propose  to  put  in  conveiaationa 

Mr.  Stanbkrv.  I  do. 

Mr.  Manager  Butler.  Between  this  party  and  the  President  ? 

Mr.  StaNberv.  Eight  there,  certainly.     (Handing  him  the  papers  ) 

Mr.  EvARTS.  Which  they  put  in  evidence. 

Mr.  Manager  Butler.  I  will  not  interpose  the  objection  here,  sir. 
By  Mr.  Stanberv  : 

Q.  What,  then,  waa  said  between  you  and  the  President  1 

A.  He  eaid  he  was  determined  to  support  the  Constitutioa  and  the  laws,  and 
he  desired  me  to  do  the  same,     [Laughter.] 

Mr.  Manager  Butler.  I  do  not  object. 

The  Witness,  I  told  him  I  would. 
By  Mr.  Stanbgrt: 

Q.  What  further  took  place  or  was  said  ? 

A.  He  then  directed  me  to  deliver  this  paper  addressed  to  Mr,  Stanton  to  him. 

Q.  Was  that  all  ?     Did  you  then  leave  1 

A.  I  told  him  that  I  would  take  an  officer  in  my  department  with  me  to  see 
that  I  delivered  it  and  note  what  occurred,  and  I  stated  that  I  would  take 
General  Williams. 

Q.  Who  is  General  Williams  1 

A.  Ooe  of  the  assistant  adjutant  generals  in  my  department  on  duty  there. 

Q.  You  told  the  President  you  would  take  him  along  to  witness  the  transac- 
tion ? 

A.  Yes,  sir. 

Q.  What  did  yon  do  then  1 

A.  1  went  over  to  the  War  Department,  went  into  one  of  my  rooms,  and 
told  General  Williams  I  wished  him  to  go  with  me ;  I  did  not  say  for  what  pur- 
pose. I  told  him  I  wanted  him  to  go  with  me  to  the  Secretary  of  War  and  note 
"what  occurred.  , 

Q.  Without  telling  him  what  it  was  yon  intended  ? 

A,  I  did  not  tell  him  anything  about  it.  I  then  went  to  the  Secretary's  room 
and  handed  him  the  first  paper. 

Q,  When  you  say  the  firat  paper,  vhicb  waa  that^ 

A.  The  paper  addressed  to  him. 

Q.  What  took  place  then  1     Did  he  read  it  J 

A.  He  got  up  when  I  came  in,  and  we  bade  good  morning  to  each  other,  and 
I  banded  him  that  paper,  and  he  put  it  down  on  the  corner  of  his  table  and  sat 
down.    Presently  lie  got  up  and  opened  it  and  read  it,  and  he  then  said,  "  Do 
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yon  wish  tne  to  vacate  the  ofGce  at  once,  or  will  yon  give  me  time  to  remove  my 
private  property  t"     I  eaid,  ''Act  your  pleaeure." 

Q.  Did  he  say  what  time  he  would  require  t 

A.  No,  sir ;  I  did  not  ask  hira.  I  then  handed  him  the  paper  addressed  to 
me,  which  he  read,  and  ho  asked  me  to  give  him  a  copy. 

Q.  What  did  you  say  ? 

A.  In  the  mean  time  Gteneral  Grant  came  in,  and  I  handed  it  to  him.  Gen- 
eral Grant  asked  me  if  that  was  for  him,  I  eaid  no ;  merely  for  his  information. 
I  promised  a  copy,  and  I  went  down. 

Q.  Down  where  ?     To  your  office  ? 

A,  Into  my  own  room. 

Q.  Your  own  room  in  below  that  of  the  Secretary ;  on  the  first  floor  ? 

A.  Below  General  Schriver's  room — the  one  opposite  the  Secretary's. 

Q.  It  is  on  the  lower  Hoor  1 

A.  Yes,  sir. 

Q.  You  went  down  and  made  a  copy  of  the  order  ? 

A.  I  had  a  copy  made,  which  I  certified  as  Secretary  of  War  ad  interim.  I 
took  tlat  up  and  handed  it  to  him.  He  then  said,  "1  do  not  know  whether  I 
will  obey  your  instructions  or  whether  I  will  resist  them."  Nothing  more 
passed  of  any  moment,  and  I  left. 

Q.  Was  General  Grant  there  at  the  second  interview  ? 

Q.  The  Secretary  was  alone,  then  ? 

A.  He  was  alone.  His  son  may  have  been  there,  because  he  was  generally 
in  the  room. 

Q.  Did  General  Williams  go  up  with  you  the  second  time  ? 

A.  No,  sir. 

Q.  What  time  of  the  day  was  this  % 

A.  I  think  it  was  about  12  o'clock  that  I  went  up  to  see  the  Secretary,  and 
this  was  just  after  I  came  down  and  wrote  the  order— it  was  toward  1  o'clock, 
I  suppose, 

Q.  It  was  immediately  alier  you  had  written  the  order  to  close  the  office  T 

A.  Yes;  I  got  the  note  immediately  after  from  Ooloiiel  Moore. 

Q,  Was  that  all  that  occurred  between  yon  and  the  Secretary  on  that  day, 
the  31st? 

A.  I  think  it  was.  [After  a  pause-]  No,  no;  I  was  confounding  the  Sad 
with  the  21st. 

Q.  What  further  ? 

A.  I  went  into  the  other  room  and  he  was  there,  and  I  said  that  I  should 
issue  orders  as  Secretary  of  War.  He  said  that  I  should  not ;  he  would 
countermand  them,  and  he  turned  to  General  Sehriver  and  also  to  General 
Townsend,  who  were  in  the  room,  and  directed  them  not  to  obey  any  ordera 
coming  from  me  as  Secretary  of  War. 
By  Mr.  Manager  Butler  : 

Q.  Do  I  understand  that  this  was  the  21st  1 

A.  I  think  it  was  the  21st. 
By  Mr,  Sta.\beby  : 

Q.  The  22d  or  21st  ? 

A.  The  2i3t,  I  think.  What  brings  it  to  my  mind  is,  he  wrote  a  note  which 
he  handed  me  prohibiting  me  from  acting  on  the  subject. 

Q.  Have  you  got  that  note  ? 

A.  I  think  I  gave  it  to  you.  I  have  some  here;  probably  it  may  be  among 
them.     I  will  look.     The  note  is  dated  February  21 ;  I  know  that. 

Q  (Presenting  a  paper  to  the  witness.}  See  if  that  ia  the  order  that  he  theH 
gave  you  ? 
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A.  That  IB  it. 

Q.  I  see  the  body  of  it  ia  not  in  Mr,  Stanton's  handwriting  1 

A.  He  dictated  it  to  General  Townaend.     That  ia  hia  handwriting.     A  copy 
waa  made  of  it,  and  Mr.  Stanton  signed  it,  and  handed  it  to  me. 
Q.  Will  you  read  it,  if  you  please  ? 

A.  "  War  Department,  Washington  city,  February  21,  1868" 

Mr.  Manager  Butleh.  Stop  a  moment,  if  you  please.  Let  us  see  tliat  paper. 
(The  paper  was  thereupon  handed  to  the  managers  and  examined  by  them.) 
Mr.  Manager  Bjjtlek.  We  have  no  objection. 

Mr.  Stanbkry,  (to  the  witness.)  Now  read  it,  if  you  pleaae,  general. 
The  witness  read  as  follows : 

War  Department, 

Washington  City,  February  21.  1868. 
Sir;  I  am  informed  that  yon  presume  to  issue  orders  as  Secretary  of  War  ad  interim. 
Sach  couduct  and  orders  are  illegiLl,  and  you  ere  heVeby  couimandeid  (o  abstain  from  issuing 
any  orders  other  tban  in  your  capacity  as  Adjutant  General  of  the  army. 
Your  obedient  servaut, 

Brevet  Major  General  L.TiioWAS.  Adjutant  G. 

Q.  Did  you  see  the  President  afi«r  that  interview  1 

A.  I  did. 

Q.  What  took  place  1 

Mr,  Manager  Butler.  I  object  now,  Mr.  Preaident  and  senators,  to  the 
conversation  between  the  President  and  General  Thomas.  Up  to  this  time  I 
did  not  object,  as  you  observed,  npon  reflection,  to  any  orders  or  directions 
which  the  President  gave,  or  any  conversation  had  between  the  President  and 
General  Thomas  at  the  time  of  issuing  the  commia^ion.  But  now  the  commis- 
Bion  has  been  issued ;  the  demand  haa  been  made  ;  it  lias  been  refused  ;  and  a 
peremptory  order  given  to  General  Tbomaa  to  mind  his  own  business  and  keep 
out  of  the  War  Office  has  been  put  in  evidence.  Now,  I  suppose  that  the 
President,  by  talking  with  General  Thomas,  or  General  Thomas  by  talking 
with  the  President,  cannot  put  in  his  own  declarations  for  the  purpose  of  mak- 
ing evidence  in  favor  of  himself.  The  Senate  has  already  ruled  by  solemn  vote, 
and  in  consonance,  I  believe,  with  the  opinion  of  the  presiding  ofEcert  that  there 
were  such  evidences  of  common  intent  between  these  two  parties  as  to  allow  ua 
to  put  in  the  acts  of  each  to  bear  upon  the  other ;  but  I  challenge  any  authority 
that  can  be  shown  anywhere  that,  in  trying  a  man  for  an  act  before  any  tribu- 
nal, whether  a  judicial  court  or  any  other  body  of  triers,  testimony  can  be 
given  of  what  the  respondent  said  in  bis  own  behalf,  and  especially  to  bis  ser- 
vant, and  a  fortiori  to  bis  co- conspirator.  A  conspiracy  being  alleged,  can  it  be 
that  the  President  of  the  United  States  can  call  up  any  officer  of  the  army,  and, 
by  talking  to  him  after  the  act  has  been  done,  justify  the  act  which  has  been 
done? 

The  act  which  we  complain  of  was  the  removal  of  Mr.  Stanton  and  the 
appointment  of  Mi^  Thomas.  That  has  been  done;  that  is.if  hecan  be  removed 
at  all,  I  understand  the  argument  just  presented  to  us  by  the  learned  counsel 
who  is  absent,  after  having  delivered  his  argument,  is,  that  there  was  no  removal 
at  all,  and  no.  appointment  at  all.  Then,  of  coui^e,  if  there  was  not,  there  has 
not  been  anything  done;  we  might  as  well  stop  here.  Assuming,  however, the 
correctness  of  another  part  of  his  argument,  to  wit,  that  the  only  power  of 
removal  remained  in  the  President  or  in  the  President  and  the  Senate — assuming 
that  to  be  ti'ue,  and  therefore  that  he  coold  cot  be  quite  right  in  his  idea  that 
the  q^uestion  of  removal  depended  upon  Mr.  Stanton's  legs  in  walking  out, 
because  everything  bad  been  done  but  that — aaauming  that  that  portion  of  hia 
argument  is  the  better  one,  we  insist  that  there  was  a  removal,  there  was  an 
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appointment,  and  that  ia  the  act,  at  any  rate,  which  is  being  inquired  about ;  for 
whatever  tlie  character  of  that  act  is,  there  is  the  end,  be  it  better  or  worse. 

But  aiier  that  act.!  mean  to  say  that  Mr.  Thomaa  cannot  make  evidence  for 
himself  by  going  and  talking  with  the  Preeident,  nor  the  President  with  Mr. 
Thomas.  Even  aupposing  that  the  act  was  as  innocent  a  thing  as  a  conspiracy 
to  get  up  a  lawsuit,  after  the  conspiracy  had  taken  place  and  it  had  eventuated 
in  the  act,  then  they  could  not  put  ia  their  declarations.  True,  there  is  not 
much  evidence  of  any  such  conspiracy,  because  I  should  suppose  that  if  the 
President  meant  to  conspire  with  anybody  to  get  up  a  lawsuit  he  would  have 
conspired  with  his  Attorney  General,  and  not  hia  Adjutant  General,  He  ia  a 
person  with  whom  to  make  a  conspiracy  to  get  up  a  lawsuit.  But  even  a 
^  BO  innocent  as  that,  after  it  was  done,  could  not  be  ameliorated,  defended, 
altered,  or. changed  by  the  declarations  of  the  parties,  one  to  the  other.  There- 
fore, in  limine,  I  must  object ;  and  I  need  not  go  any  further  now  than  object 
to  any  evidence  of  what  the  President  says,  which  ia  not  a  part  of  tJie  thing 
done,  a  part  of  the  res  gestre,  any  conversation  which  takes  place  after  the  thing 
done,  after  the  act  of  which  we  complain. 

Mr.  Stanbery.  Mr,  Chief  Justice,  if  I  understand  the  case  as  the  gentle- 
man supposes  it  to  be  now,  the  whole  case  depends  upon  the  removal  of  Mr. 
Stanton. 

Mr.  Manager  Butleb,  I  have  not  said  any  such  thing.  I  do  not  know 
what  you  understand. 

Mr.  Stanbery.  You  say  the  transaction  stops  with  issuing  the  order  for  his 
removal. 

Mr.  Manager  Butler.  That  transaction  stops. 

Mr  Stanbbry.  Does  not  year  conspiracy  stop  ?  Does  not  your  case  atop  ? 
That  is  the  question. 

Mr.  Manager  Butler.  No. 

Mr.  Stanbisby.  I  agree  myself  that  your  case  stops  with  that  order,  becanse 
I  agree  with  what  now  seems  to  be  the  view  taken  by  the  honorable  manager, 
that  that  did  in  fact  remove  Mr.  Stanton  yer  se.  If  it  did,  it  was  the  law  that 
gave  it  that  effect ;  for  there  ia  no  question  about  a  removal  merely  in  fact,  no 
question  about  an  actual  ouster  by  force  here  ;  but  it  is  a  question  of  a  legal 
removal,  and  that  we  are  upon ;  and  I  now  understand  the  honorable  manager 
to  say  that  that  order,  according  to  his  judgment,  effected  a  legal  removal,  and 
it  was  not  necessary  for  Mr.  Stanton's  legs  to  move  him  out  of  office ;  he  was 
already  out  by  the  order.  If  Mr.  Stanton  was  out  by  the  order,  the  leamed 
managers  are  also  out  by  the  order,  for  then  it  must  be  a  legal  order,  making  a 
legal  removal,  not  a  forcible,  illegal  ouster. 

But,  says  the  learned  manager,  the  transaction  ended  in  giving  the  order  and 
receiving  the  order,  and  you  are  to  have  no  testimony  of  what  was  said  by  the 
President  or  General  Thomas  except  what  was  said  just  then,  because  that  was 
the  transaction  ;  that  was  the  res  gesta.  Does  the  learned  gentleman  forget  his 
testimony  1  Does  he  forget  how  he  attempted  to  make  a  case  t  Does  he  forget, 
not  what  took  place  in  the  afternoon  between  the  President  and  General  Thomas 
that  we  are  now  going  into,  but  what  took  place  that  night  ^  Does  he  forget 
what  sort  of  a  case  he  attempts  to  make  against  the  President,  not  at  the  time 
when  that  order  was  given,  nor  before  it  was  given,  nor  in  the  afternoon  of  the 
2l8t,  but  under  his  conspiracy  counta,  the  managers  have  undertaken  to  give  in 
evidence  that  on  the  night  of  the  aiat  General  Thomas  declared  that  he  was 
going  to  enter  the  War  Office  by  force  ? 

That  is  the  matter  charged  as  illegal ;  and  the  articles  say  that  the  conspiracy 
between  General  Thomas  and  the  Preaident  was  that  the  order  should  be  exe- 
cuted by  the  exhibition  of  force,  intimidation,  and  threats ;  and  to  prove  tliat 
what  has  he  got  here  ?  The  declarations  of  General  Thomas,  not  made  under 
oath,  as  we  propose  to  have  them  made,  but  hie  mere  declaratione,  when  the 
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Freaident  was  abaent  and  couW  not  contradict  him — not,  as  now,  under  oatb, 
and  all  the  converaation  when  the  President  waB  present  and  could  contradict 
or  might  admit.  The  honorable  manager  has  gone  into  all  that  to  make  a  case 
againat  the  President  of  conspiracy  ;  and  not  merely  that,  bnt  proves  the  acts 
and  declarations  of  General  Thomas  on  the  S2d  ;  and  not  only  that,  hut  as  lat-e 
aa  the  9th  of  March,  at  the  presidential  levee  brings  a  witness,  with  the  eyes  of 
all  Delaware  upon  him,  [laughter,]  and  proves  by  that  witness,  or  thinks  he  has 
proved,  that  on  that  night  General  Thomas  also  made  a  declaration  involving 
the  President  in  this  conspiracy,  as  a  party  to  a  conspiracy  still  existing  to  keep 
Ur.  Stanton  out  of  office. 

Now,  how  are  we  to  defend  against  these  declarations  made  on  the  night  of 
the  aist  or  the  asd,  and  again  as  late  aa  the  9th  of  March?  Does  not  the 
transaction  run  through  all  that  time  1  How  is  the  President  to  defend  himself 
if  he  is  allowed  to  introduce  no  proof  of  what  he  aaid  to  General  Thomas  after 
the  date  of  the  order  f  May  he  not  call  General  Thomas  ?  Is  General  Thomas 
impeached  here  as  a  co-conspirator?  Is  his  mouth  shut  by  a  prosecution? 
Mot  at  all.  He  is  free  as  a  witness — brought  here  and  sworn.  Now,  what 
better  testimony  can  we  have  to  corjtradict  this  alleged  conspiracy  than  the 
testimony  of  one  of  the  alleged  conspirators;  for  if  General  Thomas  did  not 
conspire,  certainly  the  President  did  not  conspire.  A  man  cannot  conspire  by 
himself.  And  now  we  contradict  by  this  testimony,  and  have  a  right  to  con- 
tradict by  this  testimony,  what  was  stated  on  the  night  of  the  21at.  Here  is  an 
interview  on  the  afternoon  of  the  21st.  We  want  to  show  that  not  only  at 
twelve  o'clock  on  the  day  when  he  received  the  order  the  President  gave  him 
no  instructions,  no  orders,  and  made  no  agreement  to  use  force ;  but  that  at  the 
Bubaeqnent  meeting  in  the  afternoon  of  that  day,  when  General  Thomas  returned 
to  report  to  tlie  Preaident  that  Mr.  Stanton  refused  to  surrender  the  o£Bce,  the 
President  still  gave  no  directions  and  entered  into  no  conspiracy  of  force ;  and 
that  accordingly  on  the  night  of  the  2l8t,  when  General  Thomas  spoke  of  his 
own  intentions,  he  had  no  authority  to  speak  for  the  President ;  and  he  did  not 
profasB  to  speak  for  him. 

It  is  in  this  point  of  view,  if  th  t  pi  th  t  t  t    me  this  is  the 

very  best  testimony  we  can  give,  d  th  m  t  I  1  d  dm  ble.  It  is  not 
after  the  transaction  is  ended  j    t  t     ft       h    p      f         1      other  side  is 

ended  as  to  the  conspiracy;  but  t  1  ghf  tl  m  wh  according  to 
their  proof,  the  conspiracy  ceased      Ithtp      tf  w      lim  that  it  is 

perfectly  legal. 

Mr.  Manager  BuTLGR.  Mr.   P       dtlthklmth  lade  myself 

very  illy  understood  if  what  I  sa  d  h     b        f     ly       t  U  m|  ted  to  he  met 

hy  the  learned  counsel.     This  is  my    hj    t  t    1    t  tt  y    h  11  not  prove 

by  Mr.  Thomaa  that  he  did  not  y  wh  t  w  p  d  th  t  1  d  to  Mr.  Bur- 
leigh ;  he  will  be  a  bold  mau  to  y  1  d  d  t  y  t  h  w  not  that  they 
shall  not  prove  that  he  did  not  yhtwp  db  dt  Mr.  Karsner. 
although  I  should  think  my  learned  friend  had  had  enough  of  Mr.  Karsner ; 
not  that,  they  shall  not  show  any  fact  which  is  competent  to  be  shown ;  but  the 
proposition  1  make  as  a  legal  proposition,  (and  it  has  not  been  met  nor  touched 
by  the  argument,)  is  that  it  is  not  competent  to  show  that  Mr.  Thomas  did  not 
say  to  Mr.  Burleigh  that  he  meant  to  use  force,  by  proving  what  was  said 
between  Mr.  Thomas  and  the  President ;  that  the  President  cannot  put  in  his 
declaration  ;  and  I  challenge  again  a  law  book  to  he  brought  in  before  this  Sen- 
ate— common  law,  parliamentary  law,  eonstitntional  law,  statute  law,  or  "  law 
unto  onrselves" — any  law  that  was  ever  heard  of,  in  which  any  such  proposition 
was  ever  held.  It  never  was  held,  sir.  Go  to  your  own  reading  ;  tell  me  of 
the  case  where  after  we  show  that  a  man  has  done  an  act,  which  act  is  com- 
plained of,  when  he  is  on  trial  for  that  act,  he  can  bring  his  servant,  his  co-con- 
Bpirator,  and  show  what  he  said  to  his  servant  and  his  servant  to  him,  in  order 
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to  hie  justificatioD.  What  thief  could  not  defend  himaelf  hy  that,  what  mur- 
derer could  not  defend  himself  by  that — show  what  ho  said,  the  one  to  the 
other,  and  the  other  to  the  one  after  the  thing  hag  happened,  after  the  act  has 
beea  done  ? 

Now,  it  is  said,  as  though  thia  ease  was  to  be  carried  on  by  aom^  little  anap- 
catch  of  a  word,  that  I  aaid  there  was  a  removal,  and,  therefore,  I  must  have 
aaid  it  was  a  legal  removal.  I  say  there  never  was  a  legal  removal  of  Mr. 
Stanton.  There  was  an  act  of  removal  so  far  as  the  President  of  the  United 
States  could  exercise  the  power,  so  far  as  he  could  do  it,  so  far  aa  he  is  crimi- 
nally responaihle  for  it,  ao  far  as  he  must  be  held  to  every  intendment  of  the 
consequeneea  of  it  aa  much  aa  though  Mr.  Stanton  had  gone  out  iu  obedience 
to  it ;  because  who  ia  the  President  ?  He  is  the  Chief  Exesntive.  and  has  the 
army  and  the  navy,  and  ha,a  iasucd  an  order  to  one  ofBeer  of  the  army  to  take 


But,  senators,  I  am  not  now  insisting  that  the  President  shall  not  ask  Mr. 
Thomas,  "  Sir,  did  you  conspire  V  I  am  content  they  shall  ask  him  that,  and 
I  will  ask  him  in  return,  "Did  you  conspire  with  the  President;  did  yon  do 
this,  or  did  yon  do  that  t"  But  my  proposition  is,  that  they  cannot  put  in  what 
the  President  said  to  Thomas,  or  what  Thomas  said  to  the  President  after  he 
had' given  the  order.  The  learned  counsel  says,  "  Why  these  gentlemen  mana- 
gers have  put  in  what  Mr.  Thomas  said  all  along,  and  what  the  President  said 
all  along."  I  understand  that ;  so  we  can.  It  is  the  commonest  thing  in  all 
courts  of  justice  where  I  have  seen  cases  tried — and  where  I  have  not,  the  hooka 
are  all  one  way  upon  that  matter — it  is  the  commonest  thing  on  earth  to  put  in 
the  confession  of  a  criminal  made  clear  down  to  the  time  of  the  trial,  down  to 
the  hour  of  the  trial.  Is  it  not  ?  If  ho  makea  a  confesaion  the  moment  the 
officer  is  bringing  him  and  putting  him  into  the  dock,  it  may  be  used  against 
him.  but  who  ever  heard  that  it  gave  the  prisoner  the  right  to  introduce  what 
he  aaid  to  his  associate,  what  he  said  to  his  servant,  what  he  said  to  hia  neigh- 
bor, after  the  act  was  done,  be  the  act  whatever  it  may  ? 

It  ia  said  you  must  allow  him  to  put  this  in  because  the  President  cannot  de- 
fend himaelf  otherwise.  He  has  all  the  facta  to  defend  himself  with.  What  I 
mean  to  s&y  is  that  be  shall  not  defend  himself  by  word  of  moulh.  I  do  not 
claim  that  the  conspiracy  was  made  between  the  21st  of  February  and  the  9th 
of  March.  I  claim  that  it  was  made  before  that  time  ;  and  I  think  we  shall  be 
able,  before  we  get  through,  to  convince  everybody  else  of  it.  I  claim  that  we 
find  certain  testimony  of  it  between  these  two  dates. 

Now,  understand  me.  I  do  not  object  to  asking  Mr.  Thomas  what  he  said  to' 
Mr.  Burleigh,  what  ho  said  to  Mr.  Wilkeaon,  what  he  said  to  Mr.  Kaisuer, 
what  he  aaid  to  anybody,  where  we  have  pat  in  what  he  said ;  but  I  do  object 
to  his  putting  in  any  more  of  the  President's  declarations  after  the  act  done.  1 
do  not  want  any  more  such  exhibitions  as  this.  When  a  simple  order  is  given 
by  the  President  to  his  subordinate,  a  very  havmlesa  thing,  quite  in  common 
cftnrse,  it  is  given  to  him  with  a  flourish  of  trumpets.  "  Now,  I  want  you  to 
snataia  the  Constitution  and  laws  ,■"  and  the  oiEcer  says,  "  I  will  sustain  the 
Constitution  and  the  laws."  Do  we  not  understand  what  all  that  was  done  for  T  It 
was  a  part  of  the  defence  got  up  there  at  the  time  ;  a  decla'ration  made  to  be 
put  in  here  before  you  or  before  some  court. 

Nobody  can  doubt  what  that  was  tor.  Didheever  give  anyotherorder  to  Thomas 
or  any  other  officer  and  say  :  "  Now,  sir,  here  is  a  little  order,  and  I  want  you 
to  suatain  the  Constitution  and  taws;  I  am  going  to  sustain  the  Constitution  and 
laws,  and  you  must  sustain  the  Constitution  and  laws;"  and  then  solemnly  for 
that  officer  to  say,  "  I  will  suatain  the  Conaritution  and  the  laws."  Did  you  eve* 
hear  of  that  in  any  other  case  J  Why  was  it  done  in  this  case  ?  It  was  done 
for  the  purpose  of  blinding  whatever  court  should  try  the  case,  in  order  that  it 
might  be  put  in  as  a  justification.     "  Oh  !  I  did  not  mean  to  do  anything  but 
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BUBtain  the  Constitution  and  tbe  laws,  and  I  said  so  at  the  time."  That  decla- 
ration was  put  in  out  of  the  usual  and  ordinary  course,  and  it  is  to  prevent  any 
more  of  that  sort  of  declarations,  got  up,  mannfactured  by  this  criminal  at  the 
time  when  he  was  going  into  his  crime  and  after  the  crime  was  committed,  that 
I  make  the  objection.  Under  such  circumstances  to.  give  him  the  opportunity 
to  manufacture  testimony  in  thia  way  never  was  heard  of  in  any  court  of  justice. 

Mr.  EvAKTs.  Mr.  Chief  .Tuatice  and  Senators,  if  the  crime,  as  it  is  called,  of 
the  President  of  the  United  States  was  complete  when  this  written  order  was 
handed  by  him  to  General  Thomas,  and  received  by  G-eiieral  Thomas,  wliy  Iiave 
the  managers  occupied  your  attention  with  other  and  later  proceedings  in  his 
behalf  of  the  removal  of  Mr.  Stanton?  The  first,  the  only  act  in  regard  to 
that  removal,  which  the  managers  introduced,  was  of  the  22d  of  February,  and 
the  presentation  of  General  Thomas,  and  then  with  the  purpose,  as  it  wag  said, 
of  forcibly  ejecting  Mr.  Stanton  from  tlie  office  of  Secretary  of  War.  That  is 
the  act — that  is  the  fact — that  is  the  Te%  ges(a  on  which  they  stand;  audit 
was  by  the  combination  of  the  delegate  from  Dakota,  invited  to  attend  and  take 
part  in  that  act  where  the  force  was  sought  to  be  brought  into  this  case  in  the 
intention  of  the  President  of  the  United  States;  and  then  the  evidence  con- 
necting the  intention  of  the  President  of  the  United  States  with  this  act,  this 
fact,  this  res  ge»ta  of  the  22d,  was  drawn  from  the  hearsay  evidence  of  what 
General  Thomas  had  said,  and  iipOn  the  pledge  of  the  managers  that  they  would 
connect  the  President  with  it. 

And  now,  in  the  presence  of  a  court  of  justice  and  in  the  Senate  of  the  United 
States,  the  managers  of  the  House  of  Representatives,  speaking  "  in  the  name  of 
all  the  people  of  the  United  States,"  object  when  we  seek  to  show  what  did 
occur  between  the  President  and  General  Thomas  up  to  the  time  of  the  only  act 
and  fact  they  introduced  on  the  22d  by  hearsay  evidence  of  General  Thomaa's 
statements  of  what  he  meant  to  do.  They  sought  to  implicate  the  President  in 
the  intended  force  to  be  used  by  that  hearsay  testimony  npon  the  pledge  that 
they  would  connect  the  President  with  it;  and  we  offer  the  evidence  that  we 
said  in  tbe  first  instance  should  have  been  brought  here  under  oath  of  this  agent 
or  actor  himself  to  prove  what  the  connection  of  the  President  was.  When  that 
hearsay  has  been  let  in,  secondary  evidence,  and  we  undertake  to  show  by  the 
oath  of  the  actor,  tho  agent,  the  officer,  what  really  occurred  between  him  and 
the  President  of  the  United  States,  they  say  that  is  of  no  consequence,  that  is 
no  part  of  the  rc»  gesta,  and  that  is  no  part  of  evidence  showing  what  the  rela- 
tion between  the  parties  was.  Why,  Mr.  Chief  Justice  and  Senators,  if  the 
learned  managers  had  objected  that  General  Tboniaa  was  not  to  be  received  as  a 
witness  because  he  was  a  co-conspirator,  a  co-criminal,  some  of  the  observations 
of  the  learned  manager  might  have  some  application ;  but  that  is  not  the  aspect, 
and  that  is  not  the  claim  in  which  the  matter  is  presented  to  your  notice.  It  is 
that  General  Thomas  being  a  competent  witness  to  speak  the  truth  here  as  to 
whatever  is  pertinent  to  this  case,  is  not  to  be  permitted  to  say  what  was  the 
agency,  what  was  the  instruction,  what  was  the  concomitant  observation  of  tbe 
President  of  the  United  States  that  attended  every  interview  antecedent  to  the 
time  which  they  hv'e  put  in  evidence. 

So,  too,  they  have  sought  to  give  evidence  of  intent,  gathered  from  a  witness 
who  overheard  what  General  Thomas  said,  pertinent,  as  they  supposed,  on  the 
9th  of  March,  and  that  is  upon  the  idea  that  General  Thomas  had  been  em- 
powered by  the  President  to  say  or  do  Bomething  that  made  his  statements  perti- 
nent to  commit  the  President.  Now,  if  they  can  ahow,  through  General  Thomas, 
by  hearsay,  what  they  claim  is  to  implicate  the  President  in  intent,  running  up 
to  the  9th  of  March,  we  can  prove  by  General  Thomas,  up  to  any  date  in  respect 
to  which  they  offered  evidence,  all  that  did  occur  between  tbe  President  and 
himself,  in  order  that  if  there  be  connection,  that  may  be  made  accarate  and 
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precise ;  and  if  there  be  no  connection,  that  the  disconnection  be  made  nbBolnte 
and  complete. 

Mr,  Manager  Bingham.  Mr,  President  and  Senators,  I  desire,  to  the  right 
understanding  of  this  conti-overay,  that  the  question  to  which  my  assdciate  man- 
ager objected  may  be  reported  by  the  Secretary, 

The  Chief  Justeck.  The  counseJ  will  please  redaccthe  question  to  writing. 

The  question  was  reduced  to  writing,  and  read  as  follows :  "" 

What  occurred  between  the  PresideDt  and  yourself  at  that  second  inlerview  on  the  SlatT 

Mr.  Manager  B[\gham.  The  senators  will  notice  that  the  attempt  is  now 
made  for  the  first  time  in  the  progress  of  this  trial,  and  I  think  is  made  here  for 
the  first  time  in  the  presence  of  any  tribunal  of  justice  in  this  country  by 
respectable  counsel,  to  introduce  in  the  defence  of  an  accused  criminal  his  own 
declarations  made  after  the  fact.  Before  this  second  interview  referred  to  in  the 
question  the  crime  charged  in  the  first  article,  if  crime  it  be,  was  committed  and 
complete.  The  time  has  not  yet  come,  senators,  for  the  full  discussion  of  the 
question,  whether  it  was  a  crime  for  Andrew  Johnsoo,  on  the  2l8t  day  of  Feb- 
ruary, 1868,  with  intent  to  violate  the  act  regulating  the  tenure  of  certain  civil 
oifices,  to  issue  an  order  for  the  removal,  as  averred  in  the  first  article — not  "re- 
moving" as  counsel  stated,  but  "for  the  removal  of" — the  Secretary  of  War 
from  the  Department  of  War  not  only  in  contravention  of  the  express  terms  of 
that  act  itself,  but  in  defiance  of  the  action  of  the  Senate  then  had  upon  the 
suspension  under  the  same  law,  by  the  same  President,  of  the  same  Secretary, 
and  whereof  he  had  notice.  For  myself,  I  stand  ready,  as  the  learned  eomisel 
has  seen  fit  to  make  the  challenge  in  this  stage  of  the  case,  to  say  that  if  the 
tenure-of  office  act  be  a  valid  act,  the  attempt  to  remove  in  contravention  of  the 
provisions  of  that  act  which  declares  a  removal  to  be  a  misdemeanor,  is  itself  a 
misdemeanor,  not  simply  at  common  law,  but  by  the  laws  of  the  United  States. 
I  am  not  surprised  that  this  utterance  was  made  at  this  stage  of  the  case;  for 
the  learned  counsel  who  closed  his  elaborate  and  exhaustive  argument  in  the 
defence  had  ventured  upon  the  bold  declaration  here  in  the  presence  of  the  Sen- 
ate, that  an  attempt  to  commit  a  misdemeanor,  made  such  by  the  laws  of  any 
sovereignty  upon  the  earth,  was  not  itself  a  crime  consummated  hy  the  very 
attempt,  and  itself  a  misdemeanor. 

I  pass  that  question  now  ;  with  all  respect  I  say  it  ought  not  to  have  been 
referred  to  iu  this  discussion.  The  only  question  before  t!ie  Senate  is,  whether 
it  is  competent  for  an  accused  criminal,  high  or  low,  official  or  unofficial.  President  i 
or  private  citizent-after  the  fact  charged  against  him,  to  make  evidence  for  him- 
self by  hie  own"  declarations  eitlier  to  a  co-conspirator  or  to  anybody  else.  That 
is  all  the  point  there  is  involved  in  this  question ;  and  I  reiterate  what  was  said, 
doubtless  after  due  reflection,  by  my  associate  manager,  that  there  is  not  an 
authority  fit  to  be  brought  into  a  court  of  justice  but  denouuces  the  proposition 
as  hearsay  and  violative  of  the  rules  of  law.  Why,  justice  itself  is  impotent  if 
evidence  is  to  be  made  hy  every  criminal  violator  of  the  law  for  himself,  after 
the  fact,  by  his  own  declarations. 

I  am  amazed  at  the  declaration  of  counsel  that  the  Senate  have  admitted 
hearsay  in  behalf  of  the  prosecution.  Senators  upon  reflection  can  assent  to  no 
Bucb  proposition.  The  declaration  of  co-conspirators  made  in  the  prosecution 
of  the  common  purposes  or  common  design.'never  was  held  to  be  hearsay  evidence. 
On  the  contrary,  it  is  primary  evidence,  and,  in  the  language  of  one  of  our  own 
courts,  in  most  instances  it  is  the  only  evidence  which  the  nature  of  the  c 
ever  admits  of  It  rests  upon  the  simple  proposition  of  the  law,  which  addres 
itself  to  the  common  j  udgment  and  the  common  sense  of  mankind,  that  what  one 
man  does  by  another  he  does  himself.  If  the  President  conspired  with  Lorenzo 
Thomas  to  violate  the  laws  of  this  country,  and  by  bis  written  letter  of  authority 
sent  him  forth  to  violate  the  law,  be  made  him  bis  agent,  and  in  the  language  of 
the  law,  whatever  Lorenzo  Thomas  did  in  the  prosecution  of  that  agreement  to 
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do  an  unlawful  act  between  liimaelf  and  the  President  is  evidence  not  Bimply 
against  himself,  hut  against  his  principal. 

It  is  the  law  of  this  country  and  of  every  other  country  where  the  common 
law  is  observed  ;  it  is  a  question  no  longer  open  for  discussion,  and  I  may  add 
that  the  question  that  is  raised  here  ia  one  that  is  not  open  for  discussion,  for  I 
venture  to  say  that  every  text-book  that  treats  of  the  law  of  evidence  declares 
that  the  declarations  of  an  accused  after  the  fact  are  never  admissible  upon  his 
own  motion.  All  that  ia  said  at  any  one  given  time,  when  any  part  of  what  is 
aaid  on  that  occasion  has  been  admitted  for  the  proeecntion,  is  admissible.  Bat 
that  is  not  the  question  before  the  Senate  at  all.  This  is  a  subsequent  conver- 
sation between  himself  and  his  co- conspirator  after  bis  crime  was  complete,  after 
he  had  sent  forth  his  letter  of  authority  to  Thomas,  after  be  bad  issued  the  order 
for  the  removal  of  Stanton,  after  the  demand  bad  been  made  by  Thomas  for  the 
surrender  of  the  office.  On  the  evening  of  the  Slst  day  of  February  there  is  a  ' 
conversation  between  these  co- conspirators,  confessedly  conspirators  if  your  law 
be  valid,  upon  their  own  answer  before  the  Senate,  in  order  to  exculpate  them- 
selves. I  say  to  senators  that  it  is  trifling  with  justice,  trifling  with  that  justice 
■  which  was  this  day  invoked  in  your  presence,  to  allow  any  man  to  make  evidence 
in  this  manner  for  himself,  after  the  fact. 

How  easy  it  was  for  him  to  say  to  Mr.  Thomas  that  night,  when  he  found  that 
inquiry  was  being  made  in  the  Capitol  touching  this  criminal  agreement  between 
them,  "  Why,  Mr.  Thomas,  our  only  object  is  peacefully  and  quietly  to  appeal 
to  the  courts  of  justice  ;"  "  Why,  Mr.  Thomas,  you  must  not  touch  the  hair  of 
the  bead  of  the  Secretary  of  "War  ;"  "  Why,  Mr.  Thomas,  we  both  have  the 
profoundest  respect  for  the  decision  of  the  Senate  this  day  made,  notice  of  which 
has  been  served  upon  us  ;"  "  Why,  Mr.  Thomas,  we  both  recognize  the  obliga- 
tions of  the  tenure- of -office  act ;"  •'  Why,  Mr.  Thomas,  it  is  farthest  from  onr 
intention  to  violate  the  act  at  all."  Sir,  the  law  declares  that  if  the  order  was 
unlawful,  the  unlawful  intent  laid  in  the  averment  is  proved  by  the  fa.ct  itself, 
and  be  can  never  disprove  it  by  his  declarations.  Why,  then,  introduce  them 
here  1  Why  trifle  with  justice  here  in  this  way  I  The  rule  has  been  settled  in 
every  case  that  has  ever  been  tried  in  the  Senate  of  the  United  States  hereto- 
fore, that  the  general  rules  of  evidence  acconiing  to  the  common  law  govern  the 
proceedings.  If  there  is  an  exception  to  he  found  to  that  in  any  of  the  rulings 
of  the  Senate  in  trials  of  this  kind  hitherto.  I  challenge  its  production. 

The  Chief  Justice.  The  Secretary  will  read  the  question  once  more. 

The  Secretary  read  as  follows  : 

What  occurred  between  the  President  and  yourself  at  that  second  interview  on  thoGlstT 

The  Chief  Justice.  The  question  is,  is  the  question  just  read  admissible  ? 

Mr.  Drake.  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered  ;  and  being  taken,  resulted — yeas  42,  naya 
10  ;   as  follows  : 

Yeas — Messrs.  Anthony,  Bayarii,  Backalew,  Catteil,  Cole,  Conklmg.  Corbett,  Davis, 
DiioD,  Doolittle,  Edmuods,  Ferry,  FeBsenden,  Fowler,  I'Telin^hnyeeD,  Grimoa,  Handeraon, 
Hendricks,  Howe,  Johnson,  MuCreery,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont, 
Morton,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Poroeroj,  Eoss, 
Sherman,  Sprague,  Stewart,  Sumner,  Tipton,  Trumbull,  Van  Winkle,  Tickers,  Willey,  Wil- 
liama,  Wilson,  and  Yates— 42, 

Nays — Messrs,  CameroD,  Chandler,  CoBness,  Cragin,  Drake,  Harlan,  Howard,  Nye, 
Eamsey,  ftofl  Thayer — 10. 

Not  voting— Messrs.  Saulsbury  and  Wade— 3. 

So  the  Senate  determined  the  question  to  be  admissible. 

The  Chief  Justice.  The  question  will  be  read  to  the  witness. 

The  Secretary  read  the  q;ue8tion,  as  follows  : 

What  occurred  between  the  President  and  yourself  at  that  second  interview  on  the  21st  T 

The  Witness.  I  stated  to  the  President  that  I  bad  delivered  the  communi- 
cation, and  that  Mr.  Stanton  gave  this  answer  :  "  Do  you  wish  me  to  vacate  at 
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once,  or  will  you  give  me  time  to  takeaway  my  private  property  ?"  and  that  I 
replied,  "Act  your  pleasttTc."  I  then  said  that  after  delivering  the  copy  of  the 
letter  to  him  be  said  ;  "  I  do  not  know  whether  I  will  obey  your  instructions 
or  resist  them."  This  I  mentioned  to  the  Preaident,  and  his  answer  was  ;  "Very 
well  i  go  and  take  charge  of  the  office  and  perform  the  duties." 

By  Mr.  Staxbehy: 

Q,  Was  that  all  that  pasaed  ? 

A.  That  13  about  all  that  passed  at  that  time. 

Q.  What  time  in  the  afternoon  was  that? 

A.  Thia  was  immediately  after  giving  the  second  letter  to  Mr.  Stanton,' 

Mr.  Manager  Butler.  We  withdraw  all  objection  to  that  conversation. 
fLaughter.] 

Mr.  Stanbery.  Whether  you  do  or  not  it  is  in.  The  withdrawal  is  expoit 
facto.     (To  the  witness.)     Waa  this  before  or  after  you  got  Stanton's  order  1 

A.  It  waa  after. 

Q.  Did  yon  aee  Stanton  again  that  afternoon  T 

A.  I  did  not. 

Q.  Or  the  Preaident  ? 
.  A.  Not  after  I  leti  him  this  time. 

Q.  What  first  happened  to  you  the  next  morniog  ? 

A.  The  first  thing  that  happened  to  mo  next  morning  was  the  appearance 
at  my  house  of  the  marshal  of  the  District,  with  an  asaiabint  marshal  and  aeon- 
stable,  and  he  arrested  me. 

Q.  What  time  in  the  morning  waa  that  ? 

A.  About  eight  o'clock,  before  I  had  my  hreakfi^t.  The  command  was  to 
appear  forthwith,  I  asked  if  he  would  permit  me  to  see  the  President ;  I  simply 
wanted  to  inform  him  that  I  had  been  arrested.  To  that  he  kindly  aasented, 
though  he  said  he  must  nat  lose  sight  of  me  for  a  moment.  I  told  him  certainly; 
I  did  not  wish  to  be  out  of  his  sight.  He  went  with  me  to  the  President's  and 
went  into  the  room  where  the  President  was,  I  stated  that  I  had  been  arrested, 
at  whose  suit  I  did  not  know 

Mr.  Manager  Butler.  Stop  one  moment.  Does  the  presiding  o£Ecer  under- 
stand the  ruling  to  go  to  this,  to  allow  what  occurred  the  next  day  to  be 
brought  in  ? 

The  Chief  Justice.  The  Chief  Justice  bo  understands  it. 

Mr.  StanbbrY.  Go  on,  general. 

The  Witness.  He  said, "' Very  well,  that  is  the  place  I  want  it  in — the 
courts,"  He  advised  me  then  to  go  to  you,  and  the  marshal  permitted  me  to 
go  to  your  quarters  at  the  hotel.  I  told  you  that  I  had  been  arrested  and  asked 
what  I  should  do 

Mr.  Manager  Butler.  Wait  a  moment. 

Mr.  EVARTS.  I  suppose  it  is  no  great  matter  about  that. 

Mr.  Stanbery,  (to  the  managers.)  Is  that  part  of  tjie  conspiracy  [? 
[Laughter.] 

Mr.  Manager  Butler.  I  have  no  doubt  of  it.     [Laughter.] 

Mr.  S■^A^BERY,  (to  the  witness.)  Did  you  go  to  court  ? 

A.  I  was  presented  by  the  marshal  to  Judge  Cartter, 

Q.  What  happened  there  % 

A.  Judge  Cartter 

Mr.  Manager  Butler.  .1  object. 

Mr.  STA^BER¥.  Were  you  held  to  bail  or  anything  of  that  kind  ? 

A.  I  waa  required  to  give  bail  in  $5,000. 

Q.  ,And  then  discharged  from  custody? 

A,  I  was  then  discharged  ;  but  there  is  one  point  that  I  wish  to  state  if  it  ia 
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admiBHible;  I  do  not  know  -whether  it  JB  or  not.  I  asked  him  distinctly  what 
that  bail  meant 

Mr.  Manager  Butler.  Stop. 

Mr.  Stanberv.  Do  you  mean  that  you  asked  the  judge? 

The  Witness.  Yes,  I  asked  the  judge  what  it  meant.     He  said 

Mr.  Manager  Butler.  Stop.     Does  your  honor  allow  that  ? 

Mr.  Stanrkrv.  That  ia  another  part  of  the  case,  and  we  will  come  to  that 
after  a  while.     (To  the  witness.)     How  long  did  you  remain  theret 

A.  I  suppose  it  took  altogether  perhaps  an  hour,  because  friends  carae  in  to 
give  the  bail.     I  had  nobody  with  me,  not  even  a  lawyer. 

Q.  After  you  were  admitted  to  bail,  did  you  go  again  to  the  War  Department 
that  day  I 

A.  I  did. 

Q.  That  was  the  226, 1 

A,  I  am  speaking  of  the  22 d  ;  but  I  think  this  other  matter  is  important  to  me. 

Mr.  Manager  Butler,  I  will  withdraw  the  objection  if  the  witness  thinks  it 
important  to  him. 

Mr.  Stanbery.  Very  well ;  go  on  with  the  explanation  you  wished  to  make. 

The  Witness.  I  asked  the  judge  what  it  meant.  He  said  it  was  simply  to 
present  myself  there  at  half  past  ten  the  following  Wednesday.  I  then  asked 
him  if  it  suspended  me  from  any  of  my  functions.  He  said  no,  it  had  nothing 
to  do  with  them.     That  is  the  point  I  want  to  state. 

By  Mr.  Stanbery  : 

Q.  When  did  you  nest  go  to  the  War  Department  that  day  ? 

A,  I  went  immediately  from  there,  first  stopping  at  the  President's  on  my 
way,  and  stating  to  him  that  I  had  given  bail.  He  made  the  same  answer, 
"Very  well;  we  wdnt  it  in  the  courts."  I  then  went  over  to  the  War  Otfice, 
and  found  the  east  door  locked.  This  was  on  the  22d  the  office  was  closed.  I 
asked  the  messenger  for  my  key.  He  told  me  that  he  had  not  got  it;  the  keys 
had  all  been  taken  away,  and  my  door  was  locked.  I  then  went  up  to  Mr. 
Stanton's  room,  the  one  that  he  occupies  as  an  office,  where  he  receives.  I 
found  him  there  with  some  six  or  eigbt  gentlemen,  some  of  whom  I  recognized, 
and  I  understood  afterward  that  they  were  all  members  of  Congress.  They 
were  all  sitting  in  a  serai-ellipsis,  the  Secretary  of  War  at  the  apex.  I  came 
,  in  the  door.  I  stated  that  I  came  in  to  demand  the  office.  He  refused  to  give 
it  to  me,  and  oi-dered  me  to  my  room  as  Adjutant  General.  I  refused  to  obey. 
I  made  the  demand  a  second  and  a  third  time.  He  as  often  refused,  and  as 
often  ordered  me  to  my  room.  He  then  said,  "You  may  stand  there;  stand  as 
long  as  you  please."  I  saw  nothing  further  was  to  be  done,  and  I  left  the  room 
and  went  into  General  Schriver's  office,  sat  down  and  had  a  chat  with  him,  ho 
being  an  old  friend.  Mr.  Stanton  followed  me  in  there,  and  Governor  Moor- 
head,  member  of  Congress  from  Pittsburg.  He  told  Governor  Moorhead  to  note 
the  conversation,  and  I  think  he  took  notes  at  a  side  table.  He  asked  me  pretty 
much  the  same  questions  as  before. 

Q.  State  what  he  did  ask, 

A.  Whether  I  insisted  upon  acting  as  Secretary  of  War,  and  should  claim 
the  office.  I  gave  a  direct  answer,  "Yes;"  and  I  think  it  was  at  that  time  I 
said  I  should  also  require  the  mails.  I  said  thafou  one  occasion,  and  1  think 
then.  I  do  not  know  whether  it  is  on  the  memorandum  or  not.  Then  there 
^as  some  little  chat  with  the  Secretary  himself. 

Q.  Between  you  and  the  Secretary  ? 

A.  Between  me  and  the  Secretary. 

Q.  Had  these  members  of  Congress  withdrawn  theu  ? 
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■  Q.  Now,  tell  M3  what  happened  between  70a  and  the  Secretary  after  ihey 
withdrew. 

A.  I  do  not  recollect  what  iirst  eccarred,  bnt  I  said  to  him,  "  The  next  time 
you  have  me  arrested  " — for  I  had  found  out  it  was  at  his  suit  I  was  arrested ; 
I  had  seen  the  paper ■ 

Mr.  Manager  Butler.  Stop  a  moment.  I  propose,  Mr.  President,  to  ohject 
to  the  conversation  between  the  Secretary  and  General  Thomas  at  a  time  which 
we  have  not  put  in,  because  we  put  in  only  the  conversation  while  the  other 
gentlemen  were  there.  This  is  something  that  took  place  after  they  had  with- 
drawn. 

Mr.  Stanbeey.  What  is  the  difference  ?   Tbey  did  not  stay  to  hear  the  whole. 

The  Ohlef  JuSTtrE.  It  appears  to  have  been  immediately  afterward  and  part 
of  the  same  conversation, 

Mr,  Stanbery.  The  same  conversation  went  right  00. 

Mr.  Manager  Butler.  Will  General  TbomaB  say  it  waa  the  same  conversa- 

The  Witness.  Mr.  Stanton  turned  to  me  and  got  talking  in  a  familiar  manner. 

Mr.  Manager  Butler.  Go  on,  then,  sir. 

The  Witness.  I  said,  "  The  next  time  you  have  me  arrested,  please  do  not 
do  it  before  I  get  something  to  eat."  I  said  I  had  had  nothing  to  eat  or  drink 
that  day.  He  put  his  hand  around  my  neck,  as  he  sometimes  does,  and  ran  bis 
hand  through  my  hair,  and  turned  to  General  Schriver  and  said,  ''  Sehriver,  yoa 
have  got  a  bottle  here  ;  bring  it  out."  [Laughter.] 
By  Mr.  Stanbkry: 

Q.  What  then  took  place  ? 

A.  Schriver  unlocked  his  case  and  brought  out  a  small  vial,  containing  I  sup- 
pose about  a  spoonful  of  whiskey,  and  stated  at  the  same  time  that  he  occasion- 
ally took  a  little  for  dyspepsia.  [Laughter,]  Mr.  Stanton  took  that  and  poured 
it  into  a  tumbler  and  divided  it  eijually  and  we  drank  it  together. 

Q.  A  fair  division  1 

A.  A  fair  division,  because  he  held  up  the  glasses  to  the  light  and  saw  that 
they  each  had  about  the  same,  and  we  each  drank.  [Laughter.]  Presently  a 
messenger  came  in  with  a  bottle  of  whiskey,  a  full  bottle  ;  the  cork  was  drawn, 
and  he  and  I  took  a  drink  together.  "  Now,"  said  he,  "  this  at  least  is  neutral 
ground."     [Laughter.] 

Q.  Was  that  all  the  force  exhibited  that  day  1 

A.  That  was  all. 

Q.  Have  you  ever  at  any  time  attempted  to  exercise  any  force  to  get  into 
that  office  t 

A   At  no  lime. 

Q.  Have  you  ever  had  any  instructions  or  directions  from  the  President  to 
use  force,  intimidation,  or  threats  at  any  time  ? 

Mr.  Manager  BuTLBB.  Wait.  "At  any  time?"  That  would  bring  it  down  to 
to-day.  I  suppose  the  ruling  did  not  come  down  to  to-day.  Any  lime  prior  to 
the  aist  or  22d  of  February  I  am  content  with  your  inquiring  about,  but  I  still 
must  object  to  putting  in  what  waa  said  yesterday. 

Mr,  Sta\be«y.  On  the  9th  of  March  you  say  it  still  continued. 

Mr.  Manager  Butler.  The  9th  of  March  t 

Mr.  Stanbery.  Then  we  will  inquire  prior  to  the  9th  of  March. 

Mr.  Manager  Butler.  I  have  said  nothing  about  that.  I  say  the  9th  of 
March  is  just  as  bad  as  it  would  be  to-day,  I  object  to  any  time  after  the  act. 
He  was  impeached  on  the  a2d  of  February,  and  I  suppose  got  up  his  case  after 
that. 

Mr.  EvARTS.  We  have  a  right  to  negative  up  to  the  point  at  which  yon  have 
pven  any  positive  evidence,  which  is  the  9th  of  March. 
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Mr.  Manager  BtTLER.  We  have  given  no  evidence  of  what  the  Preaident  has 
Biud  or  the  iustractions  that  came  from  the  Preaident.  We  have  given  evidence 
of  what  Mr.  Tliomaa  hae  aaid,  and  that  is  entirely  a  differenl  thing.  Yon  may 
ask  him  if  he  said  so  to  Mr.  Kafsener  ;  but  if  there  is  anything  in  any  rule  of 
law,  if  law  ia  to  be  held  at  all,  this  testimony  cannot  be  put  in. 

Mr.  EvABTS.  Mr,  Chief  Justice,  the  point,  if  anything,  by  which  Mr.Karsener 
was  allowed  to  epeak  of  the  interview  between  General  Thomas  and  himself  of 
the  9th  of  Marcb  was  that  General  Thomas's  statements  then  made  might  he 
held  to  be  either  from  something  tliat  had  been  proved  on  the  pavt  of  the 
managers,  or  from  something  that  would  be  proved  on  the  part  of  the  managers, 
a  committal  nf  the  President.  Now,  certainly,  under  the  niling  that  has  been 
made,  aa  well  as  under  the  necessary  principles  of  law  and  justice,  the  President 
is  entitled  lo  negative,  through  the  witness  who  knowa,  anything  that  proceeded 
from  hicD,  the  witness,  as  brought  in  testimony  here,  as  having  been  authorized 
by  anything  that  occurred  between  the  President  and  himself. 

Mr.  Manager  Buti.ek,  I  do  not  propose  to  argue  further.  If  it  is  not  self- 
evident  to  everybody,  no  argument  can  make  it  plainer,  I  simply  object  to  a 
question  which  is  this:  "What  have  been  the  directions  of  the  President  down 
to  the  9th  of  Marcb."  after  be  had  been  impeached^  Because,  if  he  can  put 
tbem  in  down  to  the  9t!i  of  March,  he  can  down  to  to-day ;  and  to  prove  that 
Mr,  Karaetier  did  not  say  a  thing  to  Mr.  Thomas  they  offer  to  prove  that  the 
President  did  not  eay  a  thing  to  Mr.  Thomas. 

Mr.  EvABTS.  That  is  not  the  point.  Tbe  point  is  not  that  we  can  show 
affirmatively  every  conversation,  but,  negatively,  we  can  show  up  to  and  includ- 
ing the  date  concerning  which  they  have  given  anything  in  evidence  by  which 
they  claim  to  implicate  the  President,  that  he  up  to  that  time  had  never  given  , 
any  inalructions  or  declarations  justifying  the  use  of  force.  It  is  of  the  9th  of 
March  they  have  given  evidence  that  this  witness  then  meant  presently,  in 
futuro,  to  kick  Mr.  Stanton  out ;  and  now  we  propose  to  show  that  up  to  that 
conversation  the  Preaident  of  the  United  States  had  never  given  authority  or 
direction  of  any  hind  to  use  force. 

Mr.  Manager  Butlbk.  How  does  that  prove  that  Mr.  Thomas  did  not  say  so  ? 

Mr.  EvARTS.  It  does  not  prove  it  in  the  least.  It  only  proves  that  he  said 
it  without  authority  of  the  President  of  the  United  States,  which  is  the  whole 
point  of  your  point  of  pi-oving  that  he  said  it  at  all. 

Mr,  Manager  Bingham.  In  other  words,  Mr.  President,  I  desire  to  say  the 
proposition  now  is  for  the  witness  to  swear  to  conclusions,  not  to  what  the 
President  did  aay,  not  to  what  the  President  did  do,  but  to  his  conclusion  that 
all  he  said  and  all  he  did  did  not  authorize  him  to  use  force. 

The  Chief  Justice.  The  counsel  for  the  Preaident  will  reduce  the  question 
to  writing,  if  they  press  it. 

The  question  being  reduced  to  writing  was  read,  as  follows : 


The  Chief  Justice.  The  Cliief  Justice  will  submit  this  question  to  the 
Senate.  Senators,  you  who  are  of  opinion  that  the  question  is  admissible  will  say 
"  ayt"  and  those  of  the  Contrary  opinion  will  say  "  no." 

The  question  being  put,  was  decided  to  be  admissible. 

Mr,  Stanbgby.  Answer  tbe  question,  n  ' 

The  Witness.  Read  it,  if  you  please. 

The  Secretary  read  tbe  question,  as  follows; 

e  prior  lo  01 
IT  torents  t( 

The  Witness,  He  did  not,    - 
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By  Mr.  Sta.vberv; 

Q.  Now  please  etato  what  conversation  yon  had  with  Mr.  Burleigh'on  the 
night  of  the  Slet  of  February  ? 

A.  He  camo  to  my  house  and  asked  me  in  reference  to  this  matter  of  my 
being  appointed  Secretary  of  War.  I  told  him  I  vras  appointed,  and  I  men- 
tioned what  occurred  between  Mr.  Stanton  and  myself,  and  I  think  it  was  that 
which  led  him  to  ask  me  "What  are  you  going  to  do?"  Mr.  Stanton  having 
Bflid  he  did  not  know  whether  he  wonld  obey  my  instructions  or  resiat  them. 
There  are  two  persons  I  spoke  with.  To  one  I  said,  that  if  I  found  my  door 
locked,  or  if  I  found  the  War  Office  locked,  I  would  break  open  the  door ;  and 
to  the  other  1  said  I  would  call  upon  General  Grant  for  force.  I  have  got  them 
mixed  up ;  I  do  not  know  which  expression  I  used  to  Mr.  Wilkesou,  but  one  to 
him  and  the  other  to  Dr.  Burleigh.  I  made  use  of  both  expresniona  that  even- 
ing, "however,  one  to  Mr.  Wilkeson  and  one  to  Dr.  Burleigh ;  I  do  uot  suppose 
it  makes  any  difference  which.  Their  tealimouy  shows  that  belter  than  mine. 
Mr.  Burleigh  asked  me  what  time  I  was  going  to  the  War  Office.  I  told  him  I 
would  be  there  about  ten  o'clock  the  next  day.  This  was  the  night  of  the  a  1st 
I  was  talking  to  him.  The  convereation  was  a  short  one  ;  he  very  soon  left  me, 
saying  he  would  call  again.  I  think  he  said  he  would  come  up  to  the  War 
Office  the  uext  morning. 

Q.  Did  you  ask  him  to  go  ? 

A,  I  did  not.  I  think  he  said  he  would  come  and  see  the  fun,  or  something 
of  that  kind. 

Q.  What  was  the  conversation  you  had  with  Mr.  Karseiier  on  t!ie  9th  of 
March  ? 

A.  I  wonld  like  to  describe  that. 

Q.  What  do  you  know  of  Mr.  Karsner  ? 

A,  T  knew  nothing  about  him  whatever  until  I  had  seen  him  then.  If  I  had 
been  asked  the  question,  I  should  have  said  I  had  never  seen  him,  though  my 
attention  was  once  called  to  the  fact  that  I  did  once  see  him  in  the  spring  of 
1827,  when  I  happened  to  he  at  home  with  a  severe  spell  of  sickness.  I  did 
see  him  on  that  occasion.     I  suppose  there  were  circum 3 lances  brought  it  to  my 

Q.  What  took  place  at  the  President's  ? 

A.  It  was  towards  the  end  of  the  President's  reception,  and  I  was  walking 
with  General  Todd,  and  was  about  going  out  of  the  door  when  I  found  that  this 
person  rushed  forward  and  seized  me  by  the  hand.  I  looked  surprised,  because 
I  did  not  know  him.  He  mentioned  his  name,  but  I  couid  not  recollect  it.  I 
understood  him  to  say  that  he  was  from  New  Castle,  my  native  village.  He 
certainly  used  both  those  words  ;  but  he  says  he  did  not ;  it  is  possible  he  did 
not,  as  he  says  he  only  staled  that  he  was  from  New  Oastle  county.  I  may  be 
mistaken  ;  I  do  not  want  to  do  him  injustice.  He  said  he  knew  my  father  and 
my  brother,  and  that  he  had  known  me  forty  years  before.  I  suppose  that 
wonld  have  been  about  the  time  I  spoke  of;  but  I  have  no  recollection  of  it  at 
all.  He  held  on  to  my  hand.  I  was  surprised  at  the  man's  manner,  because  he 
came  up  to  me  as  if  I  had  been  an  intimate  relation  of  his  for  years. 

Mr.  Manager-BuTLER.  Stop  a  moment.  I  suppose  this  is  a  little  improper  to 
give  his  surprises.     Tell  us  what  was  done  and  stated  there, 

Mr.  Stanbery.  Go  on,  general. 

The  Witness.  I  tried  to  get  away  from  him,  and  he  then  said — he  was  a 
Delawarean — "  The  eyes  of  all  Delaiyare  are  upon  yon,  [laughter,]  and  they 
expect  you  to  stand  fast."  I  said  :  "  Certainly  I  shall  stand  fast,"  and  I  was 
about  leaving,  when  he  aeized  my  hand  again  and  asked  me  a  second  time  the 
same  question,  saying  he  expected  me  to  stand  fast.  Said  I  ;  "  Certainly  I  will 
stand  fast."     I  w^  smiling  all  the  time.     I  got  away  Sptm  his  hand  a  second 
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time,  and  he  seized  it  again  and  drew  me  further  in  the  room  and  asked  the  same 
question.  I  was  a  little  amused,  when  I  raised  myself  up  on  my  toes  in  this 
way  (sUnding  on  tiptoes)  and  said  ;  "Why,  don't  you  see  I  am  standing  firm  ?" 
Then  he  put  this  in  my  mouth  :  "  When  are  you  going  to  kick  that  fellow  out." 
or  something  of  that  kind,     "Oh,"  said  I,  "we  will  kick  him  out  by  and  by." 

Q.  Are  you  certain  the  "  kicking  out"  came  from  him  1 

A.  Yes,  sir — oh  yes.  [Laughter.]  I  want  to  say  one  thing.  I  did  not  intend 
any  disrespect  to  Mr.  Stanton  at  ail.  On  the  contrary,  he  has  always  treated 
me  with  kindness,  and  I  would  do  nothing  to  treat  him  with  disrespect. 

Q.  Had  you  ever  any  idea  of  kicking  Mr.  Stanton  for  any  purpose  1 

A.  No,  sir. 

Q.  How  came  you  to  use  the  word  at  all  ? 

A.  It  was  put  in  my  mouth. 

Q.  Did  you  say  it  seriously,  or  in  a  jocular  way  ? 

A.  (Smilingly.)  I  was  very  glad  to  get  away;  I  went  oat  at  once. 

Cross -examined  by  Mr.  Manager  Butler  : 

Question.  Did  I  understand  you  to  say  that  there  had  been  no  unkind  feelings 
between  you  and  Mr.  Stanton  evert 

Answer.  No,  sir  ;  I  do  not  think  there  ever  had  been  any  unkind  feeling. 

Q,  Or  difference  of  opinion  ? 

A.  There  was  a  difference  of  opinion,  I  suppose. 

Q.  Did  you  not  believe  that  he  sent  you  away  from  the  office  of  Adjutant 
General  in  order  to  have  General  Townsend  carry  on  that  office  ? 

A.  I  do  not. 

Q.  You  do  not  ao  believe  ? 

A.  No,  sir, 

Q.  You  have  not  done  anything  in  the  Adjutant  General's  office  as  the  head 
of  that  department  for  how  many  years  up  to  the  13th  of  February  last  t 

A.  I  was  a  abort  time  abaeut,  as  I  told  you,  on  the  James  river,  making 
exchanges  with  the  rebel  commissioner;  but  on  my  return  I  always  went  to 
my  ofBce.     The  first  time,  perhapa,  that  I  was  detached  was,  I  think,  on  the 

23d  day  of .     I  ought  to  have  aaid  I  had  gone  three  or  four  times  up  to 

Pennsylvania. 

Mr.  Manager  Butler.  Please  answer  my  question.  You  ought  to  do  that. 
Since  what  time,  up  to  the  13th  day  of  February,  had  you  done  anything  iu 
yonr  ofBce  as  Adjutant  General. of  the  army,  not  acting  inspector  general  1 

A.  I  was  in  the  Adjutant  General's  office — I  have  got  the  date  here,  if  you 
will  let  me  refer  to  it 

Mr.  Stanbrey.  Certainly,  refer  to  your  papers. 

The  Witness,  {producing  papers.)  These  are  my  original  instructions  to  go 
down  on  the  Misaissippi  river. 

Mr.  Manager  Butlbr.  I  do  not  care  for  the  precise  date.  Can  you  not  tell 
me  the  month  ? 

A.  I  would  ratheir  give  you  the  precise  date.  I  have  it — the  S5th  day  of 
March,  1863. 

Q.  Prom  that  time  until  the  13th  of  February,  1868,  have  you  ever  con- 
ducted the  business  of  the  Adjutant  General's  officel 

A.  The  14th  was  the  date. 

Q.  Up  to  the  13th  will  do  for  me  ? 

A.  No,  sir, 

Q.  Have  you  always  been  sent  upon  outside  inspecting  duty  1 

A.  Yes. 

Q.  Had  yon.  been  recommended  by  Mr.  Stanton  to  be  retired  ? 

A.  That  I  cannot  say.  I  was  recommended  by  General  Grant  to  be  retired, 
and  that  eommuaication  went  to  Mr.  Stanton,  and  Mr.  Stanton  took  it  to  the 
President,  as  I  underetood.     What  he  said  to  the  President  I  do  not  know. 
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Q.  The  Preeldedt  overmled  General  GJrant'a  recommendatioa  fur  j-oiir 
retiracy  ? 

A.  The  Prenident  did  nob  set  me  aside. 

Q.  He  overruled  tbat  recommendation,  ^id  he  not}  He  did  not  have  vou 
retired  in  pursuance  of  that  recommendation,  did  he  ? 

A.  He  did  not. 

Q.  Did  you  ever  ask  Mr.  Stanton  to  rcatore  you  to  office^ 

A.  No  ;   1  did  not. 

Q.  If  there  wae  a  kindly  fL'eling  with  him  all  the  lime  he  was  a  friend  of 
yours,  and  you  would  not  harm  a  h'llv  of  his  head,  certaiuly  not  kick  Lira,  why 
did  yoii  not  aslc  him  'f 

A.  I  knew  perfectly  well  that  the  services,  eepecially  this  one  that  I  referred 
to,  were  very  important,  and  I  knew  he  said  himself  that  I  was  the  only  one 
who  could  do  the  work,  and  therefore  he  sent  me. 

Q.  But  while  you  knew  the  service  you  were  sent  ou  was  so  important,  and 
you  were  the  only  man  to  do  it,  you  did  ask  Johnson,  and  why  did  you  not  ask 
Stantoif  to  ii;store  you  ? 

A.  I  did  not  suppose  he  wanted  rae  in  the  office,  though  there  was  no  unkind 

Q.  Only  he  did  not  want  you  there  1 

A.  1  do  not  suppose  he  did. 

Q,  It  was  perlectly  kindly,  except  that  he  did  not  want  you  ahout  ? 

A.  I  suppose  60.  I  waa  in  the  habit  of  going  to  hia  office  whenever  I  was 
here  J  I  did  it  many  a  time,  and  lie  has  asked  me  to  do  certaiu  things  in  liis 
office  there. 

Mr,  Manager  Butler.  You  have  answered  all.  Now,  General  Thomas, 
when  did  you  first  receive  the  intimation  from  the  President  that  you  were  to 
he  made  Secretary  of  War  ? 

A,  The  President  sent  for  nie  on  the  18th  of  February. 

Q.  Three  days  before  you  got  the  oi'der,  waa  it  ? 

A.  Yes,  air. 

Q.  H:»ve  yoa  ever  stated  that  yon  bad  an  intimation  that  you  would  be 
appointed  Secretary  of  War  earlier  thau  lliatt 

A.  I  must  now  refer  to  a  paper  which  I  suppose  you  have.  When  I  was 
asked  before  one  of  the  committees  when  I  first  got  an  intimation  I  laupposed 
they  were  referring  to  my  going  in  the  Adjutant  General's  office,  but  I  never 
h  ad  an  intimation  before  the  ISth  of  February  that  the  President  had  any  idea 
of  making  me  Secretary  of  War, 

y.  Now,  if  you  will  pay  atteniion  to  my  question.  General  Thomas,  and 
answer  it,  you  will  oblige  me.  My  question  was,  whether  you  ever  stated  tu 
anybody  tliat  you  got  such  an  intimation  before  that  time  ? 

A.  Not  to  my  knowledge,  unless  it  was  before  that  committee,  as  I  tell  you. 
tlie  two  things  were  mixed  up. 

Q.  Did  you  not  swear  that  before  the  committee? 

A.  1  afterward  made  a  correction  on  tbat  paper, 

Q,  Excuse  me;  1  did  not  ask  you  what  corrections  yon  made  ;  I  asked  you 
what  you  swoie  toT 

A,  I  swore  that  I  had  received  an  intimation,  but  I  found  that  it  was  not  so, 
and  I  had  a  right  to  correct  my  testimony. 

y.  You  were  asked,  then,  before  the  committee,  not  the  managers  1 

A.  I  am  not  speaking  of  the  managers,  but  of  the  committee. 

Q.  You  were  asked  before  a  committee  of  the  House  when  you  received  the 
first  inti[iiation.  Uow  early  did  you  swear  that  to  be.  whether  it  was  by  mis- 
take or  otherwise  1 

A.  The  intimation  tbat  I  received  that  I  would  probably  be  put  in  the  Adju- 
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taut  Gonci-al's  office  muat  have  been  made  some  two  weeks  before  the  occur- 
rence, perhaps. 

_Q.  1  ask  now,  and  I  want  jou  again  to  pay  attention  to  my  question . 

'A.  I  know  your  queatiou, 

Q.  How  early  did  you  swear  that  you  received  an  intimation  that  you  would 
be  made  Secretary  of  War  ? 

A.  I  Khould  like  to  divide  those  two  tbiiigs.  I  told  you  that  I  corrected  my 
evidence. 

Q.  I  am  dividing  them ;  now  I  am  getting  to  what  you  swore  to  first ;  by 
and  by  I  will  come  to  the  correction,  perliaps.  I  have  divided  them.  Now 
answer  my  question.     What  did  you  swear  to  first  before  you  took  advice  1 

Mr.  Stakbery,  "  Took  advice  i"  m on s Irons  ! 

The  WrrMf.ss.  I  swore  that  I  received  an  intimation — I  think  an  intimation 
from  Colonel  Moore. 

Q.  I  did  not  ask  jou  who  you  received  it  from ;  I  asked  the  time  when, 

A.  I  cannot  tell  the  time  ;  I  do  not  know  it. 

Q.  What  time  did  you  swear  it  was^ 

A.  I  eay  I  do  Dot  know  ;  I  suppose  two  or  three  weeks  ;  I  cannot  say, 

Q.  Did  you  receive  it  from  Colonel  Moore,  the  military  seuretary  t 

A.  Receive  what? 

Q.  The  intimation  that  you  were  to  be  made  Secretary  of  War? 

A.  No. 

Q.  Did  you  so  testify  ? 

A.  I  suppose  not,  because  I  tell  you  the  two  cases  were  in  my  mind.  I  think 
I  have  answered  it  distinctly  enough.  The  honorable  manager  is  trying  to 
mix  two  things,  when  I  am  trying  to  separate  thera. 

Q.  Now,  sir,  did  you  not  know  or  believe  you  were  to  be  made  Secretary  of 
War  before  you  received  that  ovder  of  the  2I.Bt  of  f  ebruary  ? 

A.  No,  sir. 

Q.  Did  you  not  believe  you  were? 

A.  The  ISth.  I  said. 

Q.  Now  listen  to  the  question  and  answer  it.  That  will  he  better.  I  ask 
you  if  you  did  not  know  you  were  to  bo  made  Secretary  of  War  before  you 
received  that  order  of  the  21st — know  or  believe  ? 

A.  "  Know  "  positive,  no. 

Q.  Did  you  not  believe  you  were  to  he  f 

A.  I  thought  I  would  be,  because  it  had  been  intimated  to  me. 

Q.  Intimated  to  you  by  the  President  himself  ? 

A.  Yes,  sir. 
^    Q.  Did  you  tell  him  whether  you  would  be  glad  to  take  the  office  J 
'    A.  I  told  him  i  would  take  it ;  I  would  obey  his  orders. 

Q.  What  made  yon  tell  him  that  you  would  obey  his  orders? 

A.  Because  he  was  my  Commander-in-chief. 

Q.  Why  was  it  neceaaary  to  tell  him  you  would  obey  his  orders  ? 

A.  I  do  not  know  tliat  there  was  any  particular  necessity  in  it. 

Q.  Why  should  you  say  to  him,  when  he  asked  you  to  be  Secretary  of  War, 
that  you  would,  and  would  obey  his  orders  ? 

A.  Certainly,  as  Secretary  of  War. 

Q.  Why  did  you  feel  it  necessary  in  your  own  mind  to  say  that  you  would 
obey  his  orders  i 

A.  I  do  not  know  that  it  was  particularly  necessary, 

Q.  Why  did  you  do  it? 

A.  It  was  a  very  natural  reply  to  make. 

Q.  Tell  me  any  other  time,  when  you  were  appointed  to  an  office,  that  you 
told  the  appointing  power  you  would  obey  the  orders. 

3Ir.  EvARTS.  it  does  not  appear  he  was  appointed  at  any  other  time. 
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Mr.  Manager  Butler.  Does  it  not  ?  (To  the  witness.)  -Have  jou  not  been 
appointeil  Adjutant  General  ? 

A.  Certainly;  I  am  Adjutant  General. 

Q.  At  any  other  time,  when  you  were  appointed  to  office,  tell  me  whom  you 
told  that  yiiu  would  obey  the  orders. 

A.  I  do  not  know  that  I  told  any  one.  The  other  appointments  I  got  in  the 
ordinary  course. 

Q.  Then  tliia  was  an  extraordinary  appointment  1 

A.  Certainly  it  was ;   I  never  had  one  of  that  kind  before.     [Linghter.] 

Q,  And  ao  extraordinary  that  you  thought  it  necessary  to  tell  the  President 
bef<ire  you  got  it  that  if  he  would  give  it  to  you  yon  would  obey  his  orders  I 

A.  I  did  not  eay  any  such  thing. 

Q.  You  did  80  tell  him  1 

A.  I  did  tell  him  bo. 

Q.  And  you  thought  itwaa  proper  so  to  tell  himi 

A.  Certainly. 

Q.  What  orders  did  you  expect  to  receive  that  you  found  it  necessary  to  tell 
him  you  would  obey  them  t 

A.  I  did  not  know  that  I  was  to  expect  to  receive  any  particular  order. 

Q.  Then,  before  you  got  the  appointment  you  told  him  you  would  obey  the 
order.     Tliia  was  on  the  18th  ? 

Q.  Yes. 

A.  You  got  a  note  from  Colonel  Moore  to  go  to  the  President's,  you  say,  on 
the  21  St? 

A.  Yes,  sir. 

Q.  Were  you  sent  for  on  the  18th  1 

A.  Yes. 

Q.  Sent  for  by  Colonel  Moore  ? 

A.  Yes,  air. 

Q.  And  you  went  up  there  1 

A.  Yes. 

Q.  And  the  President  told  you  he  thought  of  making  you  Secretary  of 
War^ 

A.  Yes.     ■ 

Q.  And  you  told  him  you  would  be  very  glad  to  be  made  Secretary  of  War, 
and  would  obey  his  orders  t 

A.  I  did  not  eay  I  would  be  very  glad. 

Q.  That  you  would  accept  it  ? 

A.  The  President  said  that  he  thought  of  making  me  Secretary  of  War, 
but  that  he  would  consider  of  the  matter. 

Q.  And  you  answered  to  that  that  you  would  accept  it  and  obey  his  orders, 
did  you  1 

A,  The  time  that  I  said  I  would  obey  his  orders  was  when  I  got  the 
appointment. 

Q.  Oh  !  that  was  the  time. 

A.  The  other  was  an  intimation  from  him. 

Q.  You  aaid  this  about  obeying  his  orders  at  the  time  you  got  the  appoint- 
ment? 

A.  Yea. 

Q.  What  did  yott  say  on  the  18th,  when  the  President  said  he  thought  of 
making  you  Secretary  of  War  ? 

A.  He  did  not  aay  positively  he  waa  going  to  make  me  ao, 

Q.  He  said  he  was  considering  it  t 

A.  He  said  Le  was  considering  of  it. 

Q.  What  did  you  say  then  t 

A.  1  do  not  recollect  that  I  said  anything  in  particular. 
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Q.  Anything  in  general — anything  at  all  t 

A.  I  ilo  not  know  that  I  did. 

Q.  Too  neither  thanked  him,  nor  intimnted  in  any  form  that  you  would  or 
would  not  take  it? 

A.  No. 

Q.  Then  you  want  to  take  it  baiik  now  ? 

A.  I  do  not  want  to  take  back  anything  I  havis  said. 

Q.  Do  you  not  ?  I  understood  you  to  say  that  you  told  him  on  the  18th  you 
would  obey  his  orders  1 

A.  1  meant  to  Bay  on  the  aist,  when  bo  gave  me  the  appointment. 

Q.  1'herefove,  you  want  to  take  it  hnuk  as  to  the  18th  ? 

A.  Certainly. 

Q.  .Then  you  do  want  to  take  hack  anything  t 

Mr.  EvABTs.  Hehas  already  corrected  it  in  stating  that  you  misunderstood  him, 

Mr.  Manager  BuTLEB.  If  he  did,  then  he  stated  what  was  not  correct,  for  I 
did  not  misunderstand  him. 

Mr.  EvABTS.  He  baa  already  made  that  correction,  but  you  misunderstood 
him. 

Mr.  Manager  Butleb.  I  was  competent  to  hear  the  correction  he  made.  1 
am  perfectly  competent  to  hear  it  without  any  assistance.  (To  the  witneas.) 
Now,  General  Thomas,  on  the  21st  again  you  were  sent  for? 

A.  Yes. 

Q.  Between  the  18th  and  21st  did  you  go  to  your  friend  Stanton  and  tell  him 
tliat  yon  thought  of  taking  his  place  ! 

A.  No,  sir. 

Q.  Were  you  in  the  War  Office  1 

A.  I  was  there  generally  every  day. 

Q.  Oa  the  21st  you  were  sent  for  again  by  Colonel  Moore,  were  you  not  I 

A,  Yes,  sir. 

Q.  By  a  note  ? 

A.  A  note. 

Q.  He  came  in  person  t 

A.  A  note. 

Q.  Have  you  that  note  ? 

A.  I  do  not  kuow  whether  I  have  or  not.  I  gave  one  note  to  the  counsel. 
One  I  mislaid. 

Q.  Do  yon  think  Mr.  Slanbery  has  got  it  I 

A.  I  think  he  took  one  of  them. 

Mr.  Manager  Butler.  We  will  pass  that  while  the  gentlemen  are  hunting  it 
up. 

Mr.  EVARTS.  We  have  none  of  the  aist. 

The  Witness.  Then  I  have  mislaid  it. 

By  Mr.  Manager  Butler  : 
Q.  Yon  got  a  note  to  go  to  the  President's  1 
A.  I  got  a  note  to  go  to  the  President's. 
Q.  Did  you  know  for  what  purpose  1 
A.  I  did  not. 
Q.  Did  you  suspect  "i 
A.  1  had  no  euepicioa  at  all. 

Q.  Did  you  not  have  some  belief  of  what  you  were  going  there  for  ? 
A.  I  had  not. 
Q.  And  you  went  overl 
A.  I  went  over,  of  course. 

Q,  You  went  into  the  President's  room,  and  he  was  coming  out  of  the  library, 
you  say  f 
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A.  I  went  into  the  council  room,  and  he  came  out  of  the  librai-y  with  Onlonel 
Moore.  ^ 

Q.  Fetching  two  papers  ready  written  1 

A.  Yes,  sir. 

Q,.  Now,  please  state  to  me  exactly,  in  order,  what  was  first  said  and  what 
was  next  said  by  each  of  yon.  The  President  is  coming  out  with  two  papers 
in  his  hand ;  what  next  ? 

A.  I  think  the  first  thing  he  did  was  to  hand  them  to  Colonel  Moore  and  tell 
him  to  rfiad  them, 

Q.  What  next  ]     They  were  read  then  ? 

A.  They  were  read  and  banded  to  me. 

Q.  What  then  ? 

A.  He  said,  "I  shall  uphold  the  Constitution  and  the  laws,  and  I  expect 
you  to  do  the  same."  I  said  certainly  I  would  do  it,  aad  1  would  obey  his 
orders ;  that  ia  the  time  I  used  that  expi-easion. 

Q.  Let  me  see  if  I  have  got  it  exactly.  He  came  out  with  the  two  papers  ; 
handed  them  to  Colonel  Moore;  Colonel  Moore  read  them.  He  then  said,  "  I 
am  going  to  uphold  tlie  Oonstitutioii  and  the  laws,  and  I  want  you  to  do  the 
eame;"  and  you  said,  "  I  will,  and  I  will  obey  your  orders?" 

A.  I  did.  ^  ^ 

Q.  Why  did  you  put  in  you  would  obey  his  orders  just  then  t 

A.  I  suppose  it  was  very  natural,  speaking  to  my  commander-in-chief. 

Q.  What  next  was  said  then? 

A,  He  told  me  to  go  ovei'  to  Mr.  Stanton  and  deliver  the  paper  addressed  to 

Q.  Which  you  did  so  J 

A.  I  did. 

Q.  In  the  manner  you  have  told  us  ? 

A.  Yes,  sir. 

Q,  At  this  first  interview  before  you  left  the  biiildiug  Mr.  Stanton  gave  ywu 
the  letter  which  you  have  put  in  here,  did  he? 

A.  After  I  delivered  him  the  second  one,  the  one  to  me,  dated  the  2-lst  iastanl;. 

Q.  Before  you  left  the  building  he  gave  you  that  [laper? 

A.  Yea,  sir;  that  was  when  he  was  sitting  in  Schrivev'fe  room. 

Q.  Then  you  knew  tliat  he  did  not  mean  to  give  up  the  office? 

A.  I  did. 

Q.  You  60  understood  fully  ? 

A.  Certainly, 

Q.  You  went  back  and  reported  that  to  the  President,  did  you  1 

A.  Yes,  sir. 

Q.  Did  you  report  to  him  that  Stanton  did  not  mean  to  give  up  that  office  ? 

A.  I  reported  to  him  exactly  what  Stanton  had  said. 

Q.  Did  he  ask  you  what  you  thought  ahout  it,  whether  he  was  going  togive 
it  up  or  not  ? 

A.  He  did  not.  ■ 

Q,  Did  you  tell  him  what  you  thought  about  it  ? 

A.  I  did  not. 

Q.  You  reported  facts  to  him.  You  reported  the  same  facts  that  had  made 
an  impression  on  your  mind  that  Stanton  was  not  going  to  give  up  the  office  ? 

Mr.  EvARTS.  You  are  assuming  what  facts  he  stated.  You  are  asauming 
that  he  stated  something. 

Mr.  Manager  Buti.eb.  I  beg  pardon.  I  aseame  nothing.  (To  the  witness.) 
1  ask.  did  you  report  the  same  facts  to  the  President  which  had  made  the 
impression  on  your  mind  that  Stanton  did  not  mean  to  give  up  the  office  ? 

A.  I  reported  these  faete — his  eonversation  with  me. 

Q.  Did  you  show  him  the  letter ! 
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A.  I  did  not. 

Q.  Did  you  not  tell  him  about  tlie  letter  ? 

A.  I  did  not. 

Q.  Why  not ", 

A.  I  did  not  suppose  that  it  was  neceaaaiy, 

Q.  Here  waa  a  letter  ordering  you  tn 

Mr.  Stanbery  We  object  to  your  arguing  it  with  the  witncsa.  Ask  your 
queatioD. 

Mr.  Manager  Bdtlkr.  Wait  tiU  the  ijnestion  ia  out,  aud  if  you  have  any 
objection  stnte  it.     Ko  not  interrupt  me. 

Mr.  8ta«berv.  We  object  to  argument  now  ;  that  is  all. 

Mr.  Manager  Butler,  (to  the  witness.)  You  had  a  letter  which  alleged  on  its 
face  that  your  action  was  illegal,  and  which  convinced  yon,  as  you  say,  with 
other  facta 

Mr.  Stanbery.  Mr.  Chief  Justice,  we  aak  that  that  question  be  reduced  to 
writing. 

Mr.  Manager  Butler.  I  shall  never  be  able  to  reduce  it  to  writing  if  yon  do 
not  stop  interrupting  me.  I  will  put  the  question  now  once  more.  (To  the 
witness.)  You  had  a  letter  from  Mr.  Stanton  which,  together  with  other  facta 
that  liad  happened,  convinced  you  that  Stanton  meant  not  to  give  up  the  office. 
Now,  sir,  with  that  letter  in  your  pocket,  why  did  you  not  report  it  to  your 
cliiefl 

A.  I  did  not  suppose  it  was  necessary.  I  reported  the  conversation  that  I 
had  said  I  would  give  orders,  and  he  said  he  would  countermand  them,  and  that 
he  gave  those  orders  to  both  General  Schriver  and  General  Townsend. 

Q.  Then  did  you  tell  the  President  that  Mr,  Stanton  had  given  orders  to 
Schriver  and  Townaend  not  to  obey  you  t 

A.  I  think  I  did. 

Q.  Have  you  any  doubt  about  that  in  your  owu  mind  ? 

A.  I  do  not  think  I  have  any  doubt  of  that. 

Q.  After  that  I  underatand  you  to  say  he  said,  "  Very  well,  go  on  and  take 
poeaession  of  the  oifiee  V 

A.  He  did  so. 

Q.  Was  anything  more  said.  1 

A.  I  think  not  at  that  time. 

Q.  You  went  away  ? 

A.  Yea,  sir. 

Q.  About  what  time  in  the  day  was  this  on  the  2Ist  J 

A.  I  closed  the  office  about  12  o'clock,  I  suppose  I  was  absent  at  the 
President's  a  shoit  lime,  for  it  took  but  a  short  time.  I  imagine  it  waa  about 
1  o'clock. 

Q,  You  mean  you  closed  the  office  as  Adjutant  General,  by  youv  order  as 
Adjutant  Genera!,  about  13  o'clock  1 

A.  Yes,  sir ;  by  order  of  the  Secretary  of  War,  at  12  o'clock. 

Q.  'After  that  you  went  to  the  President  and  got  your  own  order  aa  Secretary 
of  War  1 

A.  Yes,  sir. 

Q.  And  after  that  you  came  down  to  Mr.  Stanton  and  had  a  conversation 
with  him,  got  a  letter,  and  went  hack  to  the  President's  1 

Q.  What  time  in  the  afternoon  was  it  when  you  went  back  to  the  President's  1 

A.  I  think  I  can  call  it  to-  mind  in  tliia  way :  the  time  was  noted  when  I  had 
this  conversation  that  Hon.  Mr.  Moorhead  took  down ;  I  think  it  waa  ten 
minutes  past 

Mr.  Manager  B«tler,  That  was  the  next  day. 

The  Witness.  Oh  !  you  are  speaking  of  the  2lBtI 
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Q.  Was  Mnorbeiia  there  on  the  2l8t  t 

A.  No,  eir. 

Q.  I  am  speaking  of  the  Slst. 

A.  I  went  down  and  had  the  copy  made,  and  as  sfirin  as  the  cleik  made  it  I 
certified  it,  and  then  I  took  it  up,  and  then  went  to  the  President'^, 

Q.  What  time  in  the  day  was  it  ?     Thai  is  all  I  desire. 

A.  I  suppose  it  muBt  have  been  between  1  and  2  o'clock;  perhaps  nearer 
two  than  one. 

Q.  Did  yoTi  see  the  President  again  that  day  ? 

A.  Not  after  I  paid  this  visit. 

Q.  Then  after  he  told  you  to  go  and  take  possession  of  the  olfiee  you  did  Dot 
see  the  Pi-esident  t  Was  it  Mr.  VVilkeson  or  Mr.  Burleigh  that  you  first  told 
about  taking  possession  of  the  office  7 

A.  Wilkeson. 

Q.  Where  was  that  1 

A.  I  thiuk  it  was  in  my  own  office  first. 

Q.  Abont  how  long  after  you  left  the  President's  ? 

A.  I  am  not  certain  whether  it  was  before  or  after,  as  Wilkeson  came  there 
to  see  me. 

Q.  You  do  not  know  whether  it  was  before  or  after  that  1 

A.  I  do  not  recollect  whether  it  was  before  I  went  over  to  the  President's  or 
after.     I  think  it  was  before,  however. 

Q.  You  told  Mr.  Wilkeson,  he  tells  us,  that  you  meant  to  call  on  General 
Grant  for  a  military  force  to  take  possession  of  the  oifice? 

A.  Yos. 

r  was  it  merely  rhodomontade  ? 
r  entered  my  head  to  use  force. 


Q.  Did  you  mean  that  when 

1  you  told  it, 

A.  I  suppose  I  did  not  mear 
Q.  You  did  not  mean  it  t 

1  it,  for  it  ne 

A.  No,  sir. 

Q.  It  was  mere  boast,  brag  'i 

A.  Oh,  yes. 

Q.  How  was  that  t     Speak 

as  loud  as  y. 

.8  you  did  when  you  began. 

'i.  Very  well,  then.  You  saw  Wilkeson  that  evening  again,  did  you  not.  at 
Willard's  HoteU 

A.  I  think  1  saw  him  there  for  a  few  moments. 

Q.  Did  you  again  tell  him  you  meant  to  use  force  to  get  into  the  office  ? 

A.  That  I  do  not  recollect.     I  stated  it  to  him  once,  I  know. 

Q.  Can  you  not  tell  whether  you  bragged  to  him  again  that  evening  t 

A.  I  did  not  brag  to  him. 

Q.  Did  you  not  tell  him  at  Willard's  that  you  meant  to  use  force  to  get  into 
that  office  'i 

A.  Either  at  my  office  or  Willard's,  one  of  the  two. 

Q.  You  have  already  said  you  told  it  to  bim  at  your  ofSce  1 

A.  I  do  not  think  I  told  it  to  him  more  tlian  once. 

Q.  Suppose  that  he  testifies  that  you  told  it  at  Willard's  to  him ;  was  that 
brag  then  t 

A.  It  would  have  been  the  same,  yes. 

Q.  You  saw  Burleigh  that  evening  ? 

A.  At  my  own  house. 

Q.  Did  you  tell  him  that  you  meant  to  use  force  ? 

A.  I  think  the  expression  I  used  to  him  was  that  if  I  found  my  doors  locked 
I  would  break  them  open. 

Q.  Did  he  not  put  the  question  to  yon  in  this  form  substantfally ;  "  What 
will  you  do  if  Stanton  will  not  go  out ;"  and  did  you  not  answer,  "  We  will  put 
him  outi" 
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A.  I  djire  say  I  did. 

Q.  Do  you  not  know  you  did  ? 

A.  I  clitre  say  I  did ;  I  am  not  certain. 

Q.  Did  he  not  then  say,  "  But  suppose 
not  thpn  say,  "  I  will  batter  them  down,"  i 

A.  Yes.  sir. 

Q.  Was  that  brag  ? 

A,  No,  air.  At  tliat  time  I  felt  as  if  I  would  open  the  doors  if  they  were 
locked  against  me. 

Q.  Then  you  had  got  over  hragging  at  that  time,  Lad  you  1 

A.  I  suppose  BO. 

Q,  Do  you  not  know  whether  you  had  or  not  1 

A.  "Wbeu  I  had  this  conversation  with  Mr.  Burleigh  I  felt  precisely  as  I  said 
to  him. 

Q.  At  that  time  you  really  meant  to  go  in  and  break  down  the  door? 

A.  If  it  was  locked,  yes. 

Q.  And  really  meant  to  use  force  according  aa  you  said  you  would  1  Yoa 
meant  what  you  said,  did  you  not  ? 

A.  I  meant  what  I  eaid. 

Q.  Do  you  mean  to  say  that  Mr.  Eurleigb  has  not  properly  put  before  the 
Senate  what  yoii  did  say  ? 

A.  I  do  not  pretend  to  aay  so.  He  would  recollect  the  conversation  better 
than  I. 

Q.  And  whatever  you  said  to  bim  you  meant  in  good,  solemn  earnest  ? 

A.  I  suppose  eo. 

Q.  No  rhodoraontade  there  t  You  had  got  over  playfulness  with  Wilkeson 
about  writing  to  Grant  entirely,  had  you  not  1 

A.  Yes;  because  I  had  got  home  and  had  time  to  think  the  matter  over. 

Q.  And  having  got  over  the  playful  part  of  it,  and  thinking  the  matter  over, 
you  had  come  to  the  conclusion  to  use  force ;  and  having  come  to  that  conclu- 
sion, why  did  you  not  ? 

A.  Because  I  reflected  that  it  would  not  answer. 

Q.  Why  not  answer! 

A.  It  would  produce  difRculiy,  and  I  did  not  want  to  bring  it  on. 

Q.  "What  kind  of  difficulty  ! 


supposed  b 

Q.  And  what  else  J 

A.  Nothing  else. 

Q.  Then  by  difficulty  you  mean  bloodshed,  do  you  say  ? 

A.  If  I  had  used  force  I  suppose  I  would  have  been  resisted  with  force,  and 
blood  might  have  been  shed.     That  is  my  answer. 

Q.  What  time  did  you  leave  Burleigh  or  did  Burleigh  leave  you  ? 

A.  It  was  after  night  when  he  came  ;  the  visit  was  a  very  short  one, 

Q.  About  what  time  did  lie  leave  ? 

A.  I  do  not  recollect  exactly ;  eight  or  nine  o'clock,  I  suppose. 

Q.  Immediately  after  be  left  did  you  go  to  a  masquerade  ball  ? 

A.  Yes,  sir. 

Q.  How  late  did  you  stay  1 

A.  I  staved  until  about  the  time  of — I  suppose  it  was  toward  midnight. 

Q.  After? 

A-  I  cannot  be  positive  of  that.     About  midnight,  I  presume. 

Q.  How  soon  was  it  after  Burleigh  left  before  you  left  for  the  ball  1 

A.  I  t!)ii)k  it  was  about  nine  o'clock  or  along  about  half  past  nine  or  some- 
where there.     It  was  after  Burleigh  left. 

Q.  Did  you  see  anybody  but  your  own  family  between  the  time  Burleigh  left 
and  the  time  you  started  for  the  ball  ? 
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A.  Yog. 

Q.  W!io? 

A.  A  little  girl  living  next  door,  wlio  was  going  wjih  my  dmigliter  to  tlie 
masquerade  ball. 

Q.  A  young  lady? 

A.  Yes,  eir. 

Q,  You  did  not  discuss  this  matter  with  her,  I  take  it  ? 

A.  I  did  not. 

Q.  Did  you  discuss  it  with  anybody  after  you  left  Burleigh  oi-  Burleigh  left 
you  until  you  got  to  the  balll 

A.  I  did  not.     I  saw  no  person  to  discuss  it  with. 

Q.  And  you  did  not  discuss  it  at  the  hall  ? 

A.  I  did  not, 

Q.  And  a  masquerade  ball — I  do  not  know,  but  I  put  it  interrogatively — is 
not  a  good  place  for  contemplation  of  high  ministeriai  official  duties,  is  it  t 

A.  No.  it  is  not. 

Q.  You  did  not  contemplate  your  official  duties  there,  did  you  1 

A.  I  went  there,  I  say,  to  take  charge  of  two  little  gti-ls.     That  was  all. 

Q.  And  to  throw  off  care,  as  we  all  have  a  right  to  do  ? 

A.  No,  sir  ;  I  did  not  go  with  any  such  purpose.  I  had  promised  them  some 
days  before, 

Q.  You  went  with  them? 

A.  1  went  with  thera  to  take  charge  of  them.  I  went  in  my  present  dress 
[The  uniform  of  a  major  general.] 

Q.  And  when  you  carae  home  you  went  to  bed  immediately  ? 

A.  I  did. 

Q.  How  eiirly  in  the  morning — how  long  had  you  been  up  before  this  laarslial 
came? 

A,  I  generally  rise  about  seven,  unless  wlicn  I  go  to  market.  I  get  up 
curlier  rlien. 

Q,  How  early  did  you  get  up  this  morning,  having  been  out  a  little  late  the 
night  before  1 

A,  I  got  up  at  seven  o'clock ;  that  is  my  usual  hour. 

Q.  Did  the  marshal  come  immediately  'f 

A.  The  marshal  came  there  about  eight  o'clock. 

Q.  Before  you  could  get  any  breakfast  ? 

A.  Before  I  had  my  breakfast. 

Q,  Did  you  consult  anybody  on  this  question  between  the  time  of  getting  up 
and  the  tinie  the  marshal  came  ? 

A.  I  did  not. 

Q,  Now,  sir,  before  this  the  last  you  said  to  anybody  on  this  question  yas 
that  yon  told  Burleigh  in  solemn  earnest  yon  were  going  to  use  force,  and  then, 
almost  immediately,  you  went  to  a  ball ;  from  the  ball  you  came  home  and 
went  to  bed;  got  up,  and  saw  nobody  until  the  marshal  came.  When  did  you 
change  your  mind  from  this  solemn  determination  to  use  force,  although  it 
might  bring  on  bloodshed  t 

A.  I  changed  it  after  I  had  made  use  of  this  to  Burleigh,  undoubtedly. 

Q.  I  know  you  did,  after.     Wlien  t 

A.  I  suppose  very  soon. 

Q.  I  did  not  ask  you  what  your  supposition  is.  I  asked  yon  when  yon 
changed  your  mindl 

A.  I  do  not  know. 

Q.  When  do  you  first  remember  having  changed  your  mind? 

A.  I  do  not  know. 

Q.  What  is  the  first  remembrance  that  you  have  of  a  different  purpose? 

A.  I  do  not  know.     You  are  asking  now  as  to  a  point  of  time. 
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Q.  No  ;  I  am  asking  no  point  of  time.  Ton  have  now  a  different  purpose  in 
yonr  mind,  Lave  you  not,  from  what  you  told  Burleigh  ? 

Q.  You  mnat  have  obtained  that  purpose  some  time.  When  did  you  change 
the  purpose  ?     The  first  time,  you  remember,  you  had  a  difftireut  purpose. 

A.  I  certainly  changed  it  before  I  was  arrested,  and  that  was  at  8  o'clook  on 
the  morning  of  the  22d. 

Q.  How  do  you  fix  that  bo  certainly  1 

A.  Betaiise  on  the  aad  I  had  determined  not  to  do  so. 

Q.  What  time  on  the  aad  1 

A.  Before  I  was  arrested,  undoubtedly. 

Q.  Why  "  undoubtedly  f" 

A.  I  may  have  thought  it  over  in  bed  before  I  got  up. 

Q.  Will  you  swear  that  you  did,  and  that  you  changed  your  purpose  then  ? 

A.  I  cannot  tell  the  precise  moment  when  I  changed  my  purpose. 

Q.  Did  you  not  tell  Mr.  Burleigh  that  the  reason  why  yon  did  not  ca'ry  out 
yoor  purpose  was  the  cause  of  your  arrest^ 

A.  I  did  not. 

Q.  Did  you  tell  him  anything  to  that  effect  ? 

A,  No. 

Q.  Had  you  any  conversation  on  that  subject  with  him] 

A.  I  did  not  see  Dr.  Burleigh  after  that,  I  do  not  think. 

Q.  He  testified  that  within  a  week  of  the  time  he  was  on  the  stand  yoii  told 
hira  that  the  reason  why  you  did  not  carry  out  the  purpose  which  you  had  told 
him  you  would  of  using  force  was  that  you  were  arrested. 

A,  He  must  have  misunderstood  me,  then,  because  the  arrest  had  nothing  to 
do  with  it. 

Q.  And  you  did  not  tell  him  that  ? 

^.  I  think  not. 

Q.  Do  you  know  not  ? 

A.  I  will  not  say  I  know  not;  but  I  am  pretty  certain  I  did  not. 

Q.  What  makes  you  certain  you  did  not  tel!  him  so  ? 

A.  Because  I  had  made  up  my  mind  not  to  use  force  at  all. 

Q.  Were  you  not  asked  by  the  board  of  managers,  on  the  13th  of  March, 
after  having  heard  Burleigh's  testimony  read,  whether  it  was  not  true,  and  did 
you  not  say  it  was  al!  true  I 

A.  Yes,  sir ;  I  did.  I  said  that  both  his  and  Wilkeson's  was  true,  because 
what  they  testified  to  I  said  I  had  no  doubt  was  the  fact, 

Q.  Now,  why  do  you  say  Burleigh's  testimony  is  not  true  when  he  says  that 
yon  told  bim  that  the  arrest  was  the  cause  of  your  change  1 

4.  That  I  do  not  think  I  toid  him. 

Q.  And  the  only  reason  you  have  for  thinking  you  did  not  tell  him  is  that 
you  think  you  must  have  come  to  the  conclusion  before  you  were  arrested  i      ' 

A.  I  did,  certainly. 

Q.  But  you  cannot  tell  us  when  you  did  come  to  that  conclusion  from  any 
act  of  memory  of  yours  1 

A.  Not  the  particular  moment. 

Mr.  MoRKiLL,  of  Maine,  If  the  parties  are  willing  to  pause  here,  as  it  is  now 
5  o'clock 

Several  Senators.  Get  through  with  this  witness. 

Mr.  MoHttiLL,  of  Maine.  I  would  move  an  adjournment,  not  otherwise. 

Mr.  Manager  Butler.  We  shall  be  wholly  under  the  direction  of  the  Sen- 
ate.    We  have  no  objection  on  our  part. 

The  Ch[ef  Justice.  The  Senator  from  Maine  moves 

Mr,  Morrill,  of  Maine,  I  do  not  make  the  motion  imless  it  suits  the  con- 
e  of  parties. 
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Mr-  Manager  Bu'i-lkr.  I  will  go  on.  (To  the  witness.}  Now,  then,  General 
TLomas,  when  you  came  to  the  Bolemn  conclusiou  to  use  force  after  solemnly 
thinking  of  the  matter,  did  you  believe  iu  your  own  mind  you  were  carrying 
out  the  President's  orders  1 

A.  No ;  quite  the  reverse. 

Q.  Then  when  you  came  to  that  conclusion  you  believed  you  were  going  to 
do  it  agmnst  his  orders,  did  you  ? 

A.  Not  in  accordance  with  them,  certainly. 

Q.  Then,  although  you  had  told  him  the  day  hefore  that  you  would  ohey  his 
orders,  you  came  to  a  determination  to  do  quite  the  reverse,  did  you  t 

Mr.  S'r*NBERY.  He  has  not  said  that. 

Mr.  Manager  Butlbr,  I  am  asking  him  if  he  did. 

The  WiT.NESS.  Repeat  that  question. 
By  Mr.  Manager  Butlbr  : 

Q.  You  say  that  you  came  to  the  solemn  determination  to  use  force,  and  you 
meant  to  do  it,  quite  in  reverse  of  the  President's  orders  1 

A.  I  said  no  such  thing. 

Q,  Hear  the  question.  The  day  before,  when  yoa  received  your  appointment, 
you  told  him  you  would  obey  his  orders  ? 

A.  I  did. 

Q.  The  first  act  that  you  came  to  a  solemn  conclusion  about  was  that  you 
proposed  to  act  the  very  reverse  of  his  orders  1 

A,  I  did  not  say  that  was  in  reverse  of  his  orders.  I  said  that  was  my  idea; 
if  I  was  resisted  1  could  resist  in  turn. 

Q.  Did  you  mean  to  do  that  act  in  obedience  to  the  President's  orders  or 
against  them  ? 

A.  Not  in  obedience  to  tlie  PreHident'a  orders,  for  he  gave  me  no  orders, 

Q.  You  mean  to  say  that  you  bad  come  to  a  soiemu  resolution  on  your  own 
responsibility  to  initiate  bloodshed  1 

A.  I  said  that  I  would,  if  I  found  the  doors  locked,  break  them  down,  and  I 
aftei-ward  said  that  when  1  came  to  think  of  the  matter  I  found  that  a  dilficulty 
might  occur,  and  I  would  not  be  the  means  of  bringing  about  bloodshed.  That 
is  what  I  say. 

Q.  Did  you  think  you  were  justified  in  doing  what  you  came  to  the  conclu- 
sion to  do  by  tiie  President's  order  ? 

A.  I  would  have  been  justified  as  my  own  act. 

Q,  Did  you  believe  you  were  so  justified  by  the  President's  order  1 

A.  No  J  not  by  the  President's  order — by  the  appointment  which  he  gave 
me,  yes. 

Q.  The  appointment  he  gave  you?  ^ 

A.  I  had  a  right  then  to  go  and  take  possession  of  that  ofKce. 

Q.  By  force  ? 

A.  In  any  way  I  pleased. 

Q.  At  your  pleasure,  by  force.  Now,  did  you  ever  ask  the  President  what 
you  should  do  3 

A.  I  did  not. 

Q.  Did  you  not  ever  suggest  to  him  that  Stanton  would  resist? 

A.  I  reported  to  him  from  day  to  day  that  every  time  I  asked  him  he  re- 
fused. 

Q.  Anything  but  the  refusal  i 

A.  The  refusal  was  the  only  thing. 

Q.  Did  you  ever  suggest  to  him  that  Stanton  would  resist  1 

A.  Resist  by  force  ? 

Q.  Yes,  sir. 

A.  No  ;  I  said  he  refused. 
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Q.  Did  you  not  understand  in  your  own  mind  that  he  would  ho  resiat  t 

A.  I  did  not  know  what  means  he  would  lake, 

Q,  I  did  not  ask  wh^t  you  Itncw.  Did  yoii  not  in  your  own  mind  believe 
he  wonld  resist  1 

A.  yes. 
■  Q.  Had  you  any  doubt  of  it  ? 

A.  I  had  not. 

Q.  Did  you  not  know  that,  if  you  got  in  at  all,  you  must  get  io  by  force  1 

A.  Yes. 

Q.  Did  you  ever  report  to  the  President,  your  auperior,  that  you  came  to  the 
conclusion  that  jna  could  not  get  in,  if  you  got  in  at  all,  except  by  force  ! 

A.  I  said  no  such  thing  to  him. 

Q.  Why  did  you  not  report  to  him  the  conclusion  you  came  to  ? 

A.  I  did  not  think  it  necysa;iry  at  all. 

Q.  You  rejjorled  to  him  every  time  Stanton  refused  7 

A.  Yea. 

Q.  But  you  did  not  think  it  necessary  to  report  to  him  that  you  could  not 
get  the  office  without  resiHtance  ? 

A.  No. 

Q.  And  you  never  asked  his  advice  what  you  should  do  ? 

A.  No. 

Q.  Nor  for  his  command? 

A.  No. 

Q.  Nor  orders  in  any  way  ? 

A.  No.  He  mej'cly  told  me  to  go  on  and  take  possession  of  the-  office,  with- 
out stating  how  I  was  to  do  it. 

Q.  And  how  many  times  over  did  he  keep  telling  you  that  as  you  reported 
to  him  ? 

A.  I  think  I  had  three  intarviewa  with  Mr.  Stanton. 

Q.  One  Friday? 

A.  One  Saturday,  one  Monday,  and  one  Tuesday  ;  I  think  fo\ir.  Saturday 
was  the  time  T  made  the  demand. 

Q.  Each  time  when  you  made  the  demand  on  Mr.  Stanton  he  refused? 

A.  Yes,  sir. 

Q.  Esch  time  yoo  reported  it  to  the  President? 

A.  Yes,  sir. 

Q.  During  all  the  time  yon  were  certain  he  would  not  give  up  except  by  force  ? 

A.  I  was  certain  he  would  not  give  up;  he  was  going  to  keep  it. 

Q.  And,  thinking  it  important  to  report  each  time  his  refusal,  you  never  asked 
I  the  President  how  you  should  get  possession  of  the  office? 

A.  I  never  did. 

Q.  Nor  never  suggested  to  him  that  you  could  not  get  it  except  by  force  ? 

A.  I  suggested  to  liim  that  the  true  plun  would  bi,,  in  oi'der  to  get  possession 
of  tlie  paper?,  to  call  upon  Oenei  il  Grant 

Q.  Leave  the  papers — the  office  I  am  talkmg  ibout, 

A.  The  papers  are  the  thing  You  cannot  c«jj  m  an  office  unless  you  have 
what  is  inside  of  it, 

Q.  I  did  not  aek  how  you  can  carry  on  an  office.  I  ask  if  you  ever  reported 
to  him  anything  more  than  Mr.  Stanton's  refusal? 

A.  I  never  did. 

Q.  You  never  asked  how  yon  were  to  get  possession  of  the  building? 

A.  No. 

Q.  Now,  let  me  come  to  the  matter  of  papers,  Did  you  afterward  hit  upon 
a  scheme  by  which  you  might  get  possessiou  of  the  papere  without  getting  pos- 
Besaion  of  the  building? 

A.  Yea,  sir. 
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Q,  And  that  was  by  getting  an  order  of  General  Grauti 

A.  Yes 

Mr.  EvABTS.  He  lias  not  stated  what  it  was. 
By  Mr.  Manager  Butler  : 

Q.  Did  you  write  sucli  an  order  ? 

A.  I  wrote  tlie  draft  of  a  letter;  yes,  and  gave  it  to  l!ic  Presiilcnt. 

Q.  Did  you  sign  it? 

A.  I  signed  it. 

Q.  Aud  Itft  it  with  the  President  for  liis 

A,  For  his  consideration. 

Q.  When  wan  that  ? 

A.  The  letter  is  dated  the  10th  of  March. 

Q.  That  was  the  morning  after  you  told  Karsner  you  were  going  to  kick  him 
out? 

A.  Xhat  was  the  morning  after. 

Q,  And  you  carried  tliat  letter? 

A.  I  had  spoken  to  the  President  before  about  that  matter, 

Q.  You  did  not  think  any  bloodshed  would  come  of  that  letter  ? 

A.  None  at  all. 

Q.  And  the  letter  was  to  he  issued  as  your  order? 

A.  Yes. 

Q.  And  before  you  iaBued  tliat  order,  took  that  way  to  get  hold  of  the  maila 
or  papers,  you  thought  it  necessary  to  consult  the  President  1 

A.  I  gave  that  to  him  for  his  consideration. 

Q.  Yon  did  think  it  necessary  to  consult  the  President,  did  you  not  ? 

A.  I  had  consulted  him  before. 

Q.  Either  before  or  aft*r  you  thought  it. necessary  ? 

A.  It  was  merely  carrying  out  that  consultation. 

Q.  When  you  thought  of  getting  possession  of  the  mails  anrl  papers  through 
an  order  as  Secretary  of  War  you  thought  it  necessary  to  consult  the  President ; 
but  you  did  not  think  any  bloodshed  would  come  from  that,  did  you  t 

A,  No,  I  did  not ;  it  was  a  peaceable  mode. 

Q.  When  you  were  about  taking  a  peaceable  mode  in  issuing  your  order  you 
consulted  him  t  When  you  had  come  to  the  conclusion  to  run  the  risk  of  blood- 
shed you  did  not  consult  him  1     Is  that  so  1 

A,  I  did  not  consult  him. 

Q.  Did  the  President  ever  give  at  any  of  these  times  any  other  answer  than 
"  Go  on  and  get  possession  1" 

A,  No  ;  not  in  reference  to  the  office. 

Q.  Did  he  ever  chide  you  in  any  way  for  any  means  that  you  were  employ- 
ing? 

A.  Never. 

Q.  Did  he  ever  find  fault  that  you  were  doing  it  differently  from  what  you 
ought  to  do  ? 

A.  No. 

Q.  Did  he  ever  remark  to  you  in  any  way  about  declarations  of  force  until 
after  these  impeachment  proceedings  began  ? 

A.  No. 

Q.  They  were  published  and  notorious,  were  they  not  ?     Have  you  acted  as  ) 
Secretary  of  War  ad  interim  since  ?  ' 

A.  1  have  given  no  order  whatever, 

Q.  That  may  not  be  all  the  action  of  a  Secretary  of  War  ad  interim.     Have 
you  acted  as  Secretary  of  War  ad  interim  ? 
A.  1  have,  in  other  respects. 

Q.  What  other  respects  1 
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A.  I  have  attended  tlie  conncils. 

Q.  Cabinet  meetings,  you  mean  ? 

A.  Cabinet  meetings. 

Q.  Have  you  lieen  recognized  as  Secretaiy  of  War  ad  in/erim  ? 

A.  I  have  been, 

(^.  Continually  ? 

A.  Continually. 

Q.  By  the  President  and  the  other  members  of  the  cabinet? 

A.  Yes,  sir. 

Q,  Down  to  the'present  hour  ? 

A., Down  to  the  present  hour. 

Q.  All  your  action  aa  Secretary  of  War  ad  interim  has  been  confined,  has  it 
not,  to  attending  cnbiaet  meetings } 

A.  It  has.     1  have  given  no  order  whatever. 

Q.  Have  you  given  any  advice  to  the  President  1  You  being  one  of  his  con- 
etitutional  advisers,  have  yoa  given  him  advice  aa  to  the  dntiea  of  his  office,  or 
the  dutiea  of  yours  1 

A.  The  ordinary  conversation  that  takes  place  at  meetings  of  that  kind.  I 
do  not  know  that  1  gave  him  any  particular  advice. 

Q.  Did  he  ever  call  you  in  ? 

A,  He  has  asked  me  if  I  had  any  busincBs  to  lay  before  him  several  times. 

Q.  You  never  had  any? 

A.  I  never  had  any  except  the  ease  of  the  note  I  proposed  sending  to  Gen- 
eral Grant. 

Q,  I  want  to  inquire  a  little  further  about  that.  He  did  not  agree  to  send 
that  notice,  did  he  ? 

A,  When  I  first  spoke  to  him  about  it  I  told  him  what  the  mode  of  getting 
possession  of  the  papers  was,  to  write  a  note  to  General  Grant  to  issue  an  order 
calling  upon  the  beads  of  bureaus,  as  they  were  military  men,  to  send  to  me 
'communications  designed  either  for  the  I'resident  or  the  Secretary  of  War. 
That  was  one  mode. 

Q.  Wliat  was  the  other  mode  you  suggested  ? 

A.  The  otlier  mode  would  be  to  i-eijuive  the  mails  to  be  delivered  from  the 
city,poat  office. 

Q.  And  he  told  you  to  draw  the  order  ? 

A.  No;  he  did  not. 

Q.  But  you  did  ? 

A.  I  did  it  of  myself,  after  having  this  talk, 

Q.  Did  he  agree  to  ihat  suggestion  of  yours? 

A,  He  said  he  would  take  it  and  put  it  on  his  own  desk.  He  would  think 
about  it. 

Q.  When  was  that  1 

A,  On  the  10th. 

Q.  Has  it  been  lying  there  ever  since,  as  far  as  yoa  know  ? 

A,  It  has  been. 

Q,  He  has  been  considering  ever  since  on  that  subject  ? 

A.  I  do  not  know  what  he  has  been  doing. 

Q.  Has  he  ever  spoken  to  you  or  you  to  him  about  that  order  since  ? 

A.  Yea. 

Q.  When  ? 
'       A.I  may  have  mentioned  it  one  day  at  the  council,  and  he  said  we  had  better 
^  let  the  matter  rest  until  after  the  impeachment,     I  think  that  was  it. 

Q.  Until  the  impeachment  trial  was  over  ?  So  it  is  reeling  there  awaiting 
this  trial,  as  you  understand  1 

A.  Yes,  sir. 

Q.  Not  to  be  hrought  up  till  theni 
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A.  I  BO  understancl. 

Q.  With  the  exception  oF  that,  attending  those  raeetiiigs  has  been  your  entire 
business  as  Secretary  a (2  interim? 

A.  Yes.  sir. 

Q.  Now,  has  he  ever  asked  you  to  know  where  the  troops  w^re  abont 
Washington  1 

A.  He  never  did. 

Q.  Or  whether  there  had  been  any  changes  of  troops  ? 

A.  He  never  did. 

Q.  Ton  tell  us  you  attended  a  masquerade  hall  JkhaX  night.  Bid  you  keep 
the  President  advised  of  where  you  were  ? 

A.  I  did  not. 

Q.  Did  you  tell  Oolonei  Moore  where  yon  were  ? 

A.  I  did  not. 

Q.  Did  yon  tell  him  where  you  were  going? 

A.  I  think  not — no. 

Q.  You  are  pretty  sure  about  tliat  1 

A.  He  might  have  known  I  was  going  to  the  masquerade  ball.  I  had  pro- 
cured tickets  for  my  children  some  days  before. 

Q,  Did  the  President  in  any  of  the  interviews  with  yon,  his  cabinet  coun- 
sellor, bis  constitutional  adviser,  evet  suggest  to  you  that  he  had  not  removed 
Mr.  Stanton  1 

A.  Never.     He  always  said  that  Mr.  Stauton  was  out  of  office ;  he  took  that 

Q.  Were  you  not  somewhat  surprised  when  you  heard  Mr.  Curtis  say  here 
yesterday  that  he  was  not  removed  ? 

A.  I  do  not  know  anything  about  that. 

Q.  Did  he  ever  tell  you  that  you  were  not  appointed  ? 

A.  No. 

Q.  Have  you  not  always  known  you  were  appointed  ? 

A.  Yes. 

Q.  Has  lie  not  over  and  over  again  told  yon  you  were  appointed  7 

A.  No ;  not  over  and  over  again. 

Q.  But  two  or  three  times  ? 

A.  1  do  not  know  that  it  has  come  up  at  all.  He  may  have  done  it  two  or 
three  times. 

Q.  He  never  suggested  to  you  from  the  day  he  gave  you  that  paper,  when 
he  was  going  to  support  the  Constitution  and  the  laws,  down.to  to-day,  he  never 
intimated  to  you  that  you  were  not  appointed  rug^ularly  as  Secretary  of  War, 
did  he  t 

A.  No. 

Q.  And  that  he  had  not  appointed  yoo  J 

A  No. 

Q.  Nor  none  of  the  cabinet,  his  constitutional  advisers,  say,  "  Ton  are  not 
appointed,  general ;  you  are  only  here  by  sufferance  ?"  None  of  them  ever  said 
that,  did  they  ? 

A.  None  of  them  ever  said  that  to  me. 

Q.  Tell  us,  if  yon  can,  what  you  meant  when  you  toldtthe  President  you 
■Were  going  to  uphold  the  Constitution  and  the  laws  ? 

A.  Why,  to  be  governed  by  the  Constitution  and  the  laws  made  iu  pursuance 
thereof,  of  course. 

Q.  You  were  going  to  be  governed  by  t!ie  Constitution  and  the  laws  made 
in  pursuance  thereof.     Did  you  include  in  that  the  tenure-of- office  bill  ? 

A.  Yea,  sir  ;  so  far  as  it  applied  to  me. 

Q.  You  were  going  to  uphold  the  Constitution  and  that  particular  law;  you 
had  that  in  your  mind  at  the  time,  had  you  not  f 
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A.  Not  particularly  ia  my  mind  at  tins  time. 

Q.  You  did  not  make  any  exception  oi^  tbtit  ? 

A.  No ;  I  made  no  excepEioa  ;  you  have  g'lt  my  language. 

Q.  Has  not  the  Preaidciit  given  you  dii'ecCiona  about  other  tbinga  than  taking 
posaeaaion  of  tlie  War  Office  ? 

A.  He  liaa  told  me  on  several' occasions  what  he  wanted.  He  wanted  to  get 
some  nominations  sent  up  her*.  They  were  on  the  Secretary's  table,  on  Mr. 
Stanton 'a  table. 

Q.  And  lie  could  not  get  them  ? 

A.  He  did  not  get  them, 

Q.  Well,  he  could  not  I 

A.  I  do  not  say  that. 

Q.  What  did  he  tell  you,  whether  he  could  or  eonid  not  got  them  ? 

A,  I  do  not  know  whether  he  could  or  could  not.     I  could  not  got  them. 

Q.  And  he  could  not,  as  far  as  you  know  J 

A.  I  do  not  know  that  he  could  not. 

Q,  And  he  complained  to  you  1 

A.  He  did  not  complain  to  me,  but  be  said  that  cases  were  lying  over,  and 
Bome  of  them  military  cases,  that  ought  to  be  disposed  of.  1  mentioned  it  to 
Mr,  Stanton  twice  that  the  Presidimt  wanted  thoae  nominationa,  and  he  aaid  he 
would  Bce  to  it.  This  was  while  I  waa  acting  as  Adjutant  General,  not  as 
Kecretary  of  War. 

By  Mr.  Sta\'bery: 

Q.  Did  he  send  them  to  the  President  ? 

A.  He  did  not,  to  ray  knowledge. 
By  Mr.  Manager  Butlbr  : 

Q.  Now,  at  anj'  other  of  these  times,  when  ho  has  given  you  directions,  haa 
he  ever  told  you  be  was  going  to  uphold  the  Conatitutioa  and  the  lawa  1 

A.  No  ;   I  think  not, 

Q.  Did  he  ever  tell  you  he  was  going  to  uphold  the  ConBtitution  and  the  lawa  t 

A.  That  is  the  only  time  that  conversation  occurred  between  us. 

Q.  Can  you  give  any  reason  why  both  of  you  should  come  to  the  conclusion 
that  the  Constitution  and  the  laws  wanted  upholding  about  that  time  1 

A.  No, 

Q.  What  bad  happened  to  the  Constitution  and  the  laws,  or  was  about  to  hap- 
pen, that  required  you  both  to  uphold  them  I 

A,  I  do  not  know  that  anything  was  about  to  happen. 

Q.  Well,  what  had  happened  t 

A.  Nothing  had  happened. 

Q.  Why  did  he  so  aolemnly  tell  you  there,  upon  this  occasion,  that  he  was 
going  te  uphold  the  Constitution  and  laws,  and  why  did  you  say,  "  I  will  uphold 
the  Constitution  and  laws  ?" 

A.  Why,  it  was  the  most  natural  thing  in  the  world.  He  made  tlie  remark 
tome. 

Q.  Now,  about  Mr.  Karaner,  and  I  will  not  trouble  you  much  further.  Were 
you  examined  before  the  managers  about  Mr.  Karsoer's  testimony  1 

A.  It  waa  read  to  me  there. 

Q,  Ab  taken  down  from  his  lipe  1 

A    I  suppose  so. 

Q.  Was  it  not  aubatantially  almost  exactly  as  he  gave  it  here  ! 

A.  I  do  not  kuow  how  he  gave  it  here  exactly. 

Q,  Did  not  you  hear  him  1 

A.  There  waa  one  point  in  it  I  did  not  agree  to. 

Q.  Did  you  hear  him  give  it  here ) 

A.  Partially.     I  could  not  hear  all  where  I  waa  Bitting. 
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Q.  Aa  it  was  read  over  to  yon  there,  were  yon  not  asked  in  Karsner's  pres- 
ence if  there  was  anything  that  he  said  that  waa  not  trae  1 
A.  The  questioQ  waa  asked  me  and  I  answered  yea. 
Q.  What  did  you  say  it  was  he  said  that  was  not  true  1 

A.  I  think  he  testified  here 

Q.  No  ;  there  1 

A.  I  do  not  know  there.  I  am  speaking  now  of  a  portioo  of  the  testimony 
here. 

Q,  Ton  told  me  you  did  not  hear  here,  and  therefore  I  confine  my  question 
U)  what  occurred  before  the  managers.  Keep  your  mind,  if  you  can,  to  the  time 
when  you  were  before  the  managers.  Did  you  not  sit  down  before  the  managers 
and  there  have  Mr.  Karsner's  testimony  read  over  to  you  in  his  presence  t 

A.  It  was  read  over,  but  not  at  my  instance  at  ail.  It  waa  retid  to  me,  and  I 
was  asked  if  it  was  correct,  and  I  said  "  Yes." 

Q.  You  were  asked  il'  it  were  correct  and  you  said  "  Yes."  Did  you  object 
tliat  any  single  word  was  not  correct  ? 

A.  I  did  not  object  to  any  word.     I  objected  to  his  manner. 
Q.  How  could  you  see  his  manner  on  paper  t 
A.  Toil  asked  him  to  get  up  and  show  it. 

Q.  Then,  after  you  got  there,  when  that  waa  read  over  to  you,  did  you  say, 
"I  did  not  say  'kicking;'  Karsner  said  'kicking'  to  me."     Did  you  say  that? 
A.  No;  I  did  aot. 

Q.  Then  did  you  not  say,  when  aaked  for  any  explanation,  that  it  was  play- 
ful ;  waa  not  that  the  only  explanation  you  gave  t 
A.  I  aaid  it  waa  playful  on  my  part. 

Q.  Was  not  that  the  only  explanation  you  gave  before  the  maaagera  1 
A.  I  do  not  recollect ;  I  suppose  it  was,  though. 

Q.  Was  not  Mr.  Karsner  then  called  up  and  asked  whether  it  app'eared  play- 
ful to  him? 

A.  Yes  ;  he  was. 

Q.  And  did  not  he  testify  to  you  that  it  was  not  playful  at  all,  hut  that  jiou 
seemed  to  be  very  earnest  1 
A.  Yes  ;  he  did, 

Q.  And  did  he  not  illustrate  your  earnestness  by  the  way  you  brought  your- 
self down? 

A.  That  is  one  point  where  I  say  he  was  mistaken.  He  applied  that  to  the 
time  I  said  we  would  hick  him  out.  He  applied  it  to  that,  which  was  not  the 
case.  It  was  the  third  time  he  asked  me  to  stand  firm ;  then  I  straightened 
myself  up  in  that  way. 

Q.  And  you  think  he  applied  it  to  the  time  you  were  to  kick  him  outt 
A.  Yea,  sir. 

Q.  Did  you  object  then  that  you  yourself  did  not  use  the  words  "  Kick  him 
out?" 

A.  No  ;  I  did  not.  I  aaid  it  was  in  answer  to  a  question  from  him.  I  have 
had  time  to  think  that  matter  over  after  1  was  called  up  there,  and  I  have  gone 
over  the  whole  in  my  own  mind  after  I  got  home. 

Q.  That  was  the  13th  of  March  you  were  asked  before  us,  was  it  not? 
Mr.  EvARTS.  Allow  me  to  ask  if  you  will  allow  us  to  have  a  copy  of  the 
testimony  to  which  you  are  now  referring — Mr.  Karsner's  testimony  before  the 
managers. 

Mr.  Manager  Butler.  With  great  pleasure.  I  gave  it  to  Mr.  Stanbery  when 
Mr.  Karsner  was  here. 

Mr,  Sherman.  I  was  about  to  make  a  motion  to  adjourn. 
Mr.  Manager  Bdtlbb.  I  am  about  through.     I  will  be  thronghiua  minute. 
(To  the  witness.)     Upon  your  reinstatement  in  office  as  Adjutant  General  did 
you  address  the  clerks  'i 
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A,  I  did  make  a  short  address  to  each  section  of  them.     I  sent  for  the  officers  ' 
in  charge  and  told  them  I  would  hke  to  see  the  clerks. 

.  Q.  Was  that  within  three  days  of  the  time  you  were  appoioted  Secretary  of 
War  ad  interim  ? 

A.  It  was  hetween  the  time  I  was  reinstated  as  Adjutant  General  and  the 
time  I  waa  appointed  Secretary  of  War ;  I  do  not  recollect  what  particular  day. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)   The  witness  ia 
yours,  gentlemen. 

Mr.  Stanbbry,  We  will  ask  some  questions. 

Mr,  Henderson.  Mr.  President,  I  move  that  the  Senate  sitting  as  a  court  do 


Tbo  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
ment  adjourned. 


SATURDAY,  April  11,  1868. 

The  Chief  Justice  of  the  Unitpd  States  enteied  the  Senate  chamher  at  12 
o'clock  and  five  minutes  p.  m,,  and  took  the  chair 

The  usual  proclamation  having  been  made  by  the  Sergeant-at -arms, 

The  managers  of  the  impeacliment  on  the  part  of  the  House  of  Bepresenta- 
tivea  appeared  and  took  the  seats  assigned  them 

The  counsel  for  the  respondent  also  appealed  and  took  their  seats, 

The  presence  of  the  House  of  Rrprescntati^es  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr,  E.  B.  Wash- 
burne,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker  and 
clerk,  entered  the  Senate  chamber  and  were  conducted  to  the  eeata  provided  for 
them. 

The  Chiek  JiiSTiCE.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  yesterday's  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  pro- 
ceed with  your  evidence, 

Mr.  Manager  Bingham.  Mr.  President,  before  the  counsel  for  the  accused 
proceed,  I  desire  to  say  that  the  mansigers  wish  to  move  the  Senate  for  such 
change  of  rule  twenty-one  of  the  proceedings  in  this  trial  as  will  allow  the 
managers  aud  the  counsel  for  the  President  to  be  heard  on  the  final  argument, 
subject  to  the  provision  of  the  rule  as  it  stands  that  the  argument  shall  be 
opened  and  closed  by  the  managers  on  the  part  of  the  House, 

Mr.  Sherman.  I  should  like  to  have  the  proposition  repeated.  I  could  not 
hear  it  distinetly. 

The  Chikf  Justice,  The  honorable  manager  will  please  reduce  his  propo- 
sition to  writing. 

Mr.  Manager  Bingham.  I  will.  [After  writing  the  proposition.]  Mr.  Pres- 
ident, I  desire  to  read  the  motion  as  reduced  to  writing. 

Mr.  CONKHNO.  I  beg  to  state  that  the  voice  of  the  manager  is  entirely 
ijiaudible  here. 

Mr.  Manager  Bingham.  "The  managers  move  the  Senate  to  so  amend  rule 
twenty-one  as  to  allow  such  of  the  managers  as  desire  to  be  heard,  and  also  sueli 
of  the  counsel  for  the  President  as  desire  to  he  heard,  to  speak  on  the  final 
argument,  subject  to  the  provision  of  the  rule  that  the  final  argument  shall  be 
opened  and  closed  by  the  managers  on  the  pai't  of  the  House." 

The  Chief  Justice.  Senators,  it  is  movetl  by  the  managers  on  the  part  of 
the  House  of  Kepresentatives,  that  the  twenty-first  rule  be  so  modified  as  to 
allow  as  many  on  the  pait  of  the  managers  and  as  dtaay  on  the  part  of  the 
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iver  for  conaideration 

,  .bjeaiou. 
the  twenty-first  rale 
estended  to  the  man- 
id  I  would  therefore  inquire 
if  tiie  Si;uate  should  desire  to 


counsel  for  the  President  to  be  heard  aa  may  see  fit  to  address  the  Senate  in 
the  final  argument. 

Ml-,  PoMEROY,  Mr.  President,  aa  that  is  in  the  nature  of  a  resolution,  under   i 
oar  general  rule  it  should  lie  over  one  day  for  consideration. 

The  Chief  Justice.  The  Chief  Justice  was  about  to  observe  that  the  propo- 
sition required  sonne  answer  on  the  part  of  the  Senate,  and  that  it  would  be 
proper  for  some  senator  to  make  a  motion  in  respect  to  it. 

Mr.  BucKALEW.  I  move  that  the  resolution  be  laid 
until  to-morrow. 

The  Chiuf  Jdstice.  It  goes  over,  of  coijree,  if  there  ] 

Mr.  Edmunds.  I  would  inquire  of  the  Chair  whetbei 
does  not  now  provide  by  its  terms  that  this  privilege  may  b 
agera  and  the  counsel  if  the  Senate  so  order  '  " 

whether  any  amendment  of  the  rule  be 
extend  that  privilege  1 

The  Chief  Justice.  Certainly  not.  It  is  competent  for  any  senator  to 
move  such  an  order;  but  the  Chair  has  yet  heard  no  motion  to  that  effect. 

Mr.  Freli\ghuyseiV.  Mr.  President,  I  make  the  motion  that  the  order  he 
adopted.  It  of  course  is  not  necessary  that  it  should  lie  over,  as  it  is  provided 
for  in  the  rule  that  this  order  may  be  adopted. 

Mr.  PoMEBOY.  I  have  no  objection  to  taking  the  vote  now,  if  it  is  desired.  I 
do  not  care  to  have  it  He  over  to  another  day. 

The  Chief  Justice.  The  senator  from  New  Jersey  will  please  reduce  his 
order  to  writing. 

Mr.  Sh'erman.  If  it  ia  in  order  I  will  move  that  the  twenty-first  rule  be 
relaxed  ao  as  to  allow  three  pej'sons  on  each  side  to  speak  under  the  rule,  instead 
of  two. 

The  Chif,f  Justice.  That  motion  will  be  in  order  aa  an  amendment  to  the 
order  proposed  by  the  senator  from  New  Jersey. 

Mr.  Sherman.  I  withdraw  it  for  the  present  to  allow  the  vote  to  be  taken  on 
that. 

The  order  proposed  by  Mr.  Frelinghuyaen  having  been  reduced  to  writing 
and  sent  to  the  desk — 

The  Chief  Justice.  The  Secretary  will  read  the  order 
aenator  from  New  Jersey. 

The  Secretary  read  as  follows  : 

Ordered,  That  bb  man;  of  the  managers  attd  of  the  counsel  for  thi 
mitted  to  speak  on  tbe  Snal  argument  b,s  shall  choose  to  do  so. 

The  Chief  Justice.  That  order  will  be  considered  now,  uc 

Mr.  Howard.  Mr.  President,  I  hope  that  order  will  be  la- 
nest  day'e  session. 

The  UHrEF  Justice.  If  objecte*'.  to,  it  will  lie  over. 

Mr.  Howard,  I  object. 

Mr.  Trumbull.  An  objection  does  not  carry  it  over,  does  it? 

The  Chief  Justice.  The  Chair  thinks  if  does. 

Mr.  Trumbull.  It  does  not  change  the  rule.     The  rule  providi 
very  thing  being  done,  if  the  Senate  choose  to  allow  it, 

Mr.  CoNKLlNO,  Mr.  President,  may  I  inquire  under  what  rule  of  the  Sen- 
ate thus  organised  it  is  that  this  motion  lies  over  upon  the  objection  of  a  single 
senator? 

The  Chief  Justice.  The  Chief  Justice,  in  conducting  tbe  busineaa  of  the 
court,  adopts  for  his  general  guidance  the  rulea  of  the  Senate  sitting  in  legis- 
lative session  as  far  aa  they  are  applicable.    That  is  the  ground  of  his  decision. 

Mr.  Con  kling.  The  reason  for  my  inquiry  waa  this  :  the  very  rule  we  are  dis- 
cussing provides  that  a  certain  thing  shall  happen  "  unless  otherwise  ordered  ;" 
and  I  supposed  a  motion  otherwise  to  order  was  always  in  ordet. 
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The  Chikf  Justice.  It  is  competent  forlho  genatorfrom  Now  York  to  appeal 
from  the  decision  of  the  Chief  Justice. 

Mr.  OoNKLiNG.  Oh,  no,  sir  ;  I  merely  made  the  poiot  by  way  of  euggeetion 
to  the  Chair. 

Mr.  JoHN.soN.  Mr,  Chief  Justice,  I  appeal  to  the  honorable  member  from 
Michigan  to  withdraw 

The  Chief  Justice.  No  debate  is  in  order. 

Mr.  JoHNSOlv,  I  am  not  about  to  debate  it,  sir.  If  they  are  to  have  an  oppor- 
tunity of  addressing  the  Senate  they  ought  at  once  to  know  it  on  both  aides. 

The  Ohikf  Justice.  Gentlemen  of  counsel  for  the  Presidcct,  you  will  please 
to  proceed  with  the  defence. 

Lorenzo  Thomas — examination  continued  : 

Mr.  Stanbghy.  General  Thomas  wishes  to  make  some  explanatory  state- 

The  Witness.  I  wish  to  correct  my  testimony  yeeterdny  in  one  or  two  par- 
ticulars. I  read  a  letter  signed  by  Mr.  Stanton  addressed  to  me  oa  the  31st  ot 
February.  The  date  misled  me ;  1  did  not  receive  a  copy  of  that  letter  until 
the  nest  day  after  I  had  made  the  demand  for  the  office.  The  Secretary  came 
in  and  banded  me  the  original,  and  my  impression  is  that  I  noted  on  thaloiiginal 
its  receipt.  It  was  then  handed  to  General  Townsend,  who  made  the  copy  that 
I  read  here,  and  bai»ded  it  to  me,  I  had  it  not  until  after  the  demand  oa  the 
22d  of  Febrwary. 

By  Mr.  Stanbeby; 
Q.  Then  when  you  saw  the  President,  on  the  afternoon  of  the  21st,  you  had 
not  yet  received  that  letter  from  Mr.  Stanton  ? 
A.  I  bad  not, 

Q.  You  then  stood  upon  the  interview  which  you  referred  to  1 
A.  I  did.     The  next  correction  I  want  to  make  ia  that  I  am  made  to  aay  here 
that  the  President  told  me  "  to  take  poseeeeion  of  the  oihee,"     His  expression 
was  "  take  charge  of  the  office." 

Q.  Are  you  certain  that  that  was  his  expression  7 

A.  Positive.     I  was  asked  if  I  could  give  the  date  of  my  brevet  commission. 
I  do  not  know  whether  it  is  important  or  not,  but  I  have  it  here. 
Q.  What  is  the  date  t 

A,  The  brevet  of  major  general  13th  of  March,  1865. 
Q.  Upon  whose  recommendation  was  that  ?     Who  first  suggested  it? 
A.  Mr.  Stanton  gave  it  to  me. 
Q.  Did  you  ask  him  for  it  or  did  he  volunteer  it  ? 

Mr.  Manager  Butlee.  I'hat  ia  not  in  the  nature  of  correction  or  of  expla- 
nation. 

Mr.  Stanbery.  lie  could  not  get  it  yesterday.     It  was  an  omitted  fact,  and 
he  passed  it  until  he  could  get  hia  commisaion. 
Mr,  Manager  Butleb.  Very  good. 

By  Mr  Stanbery; 
Q.  How  was  it;  asked  for  or  voluntarily  tendered! 

A.  He  had  more  than  once  said  he  intended  to  give  it  to  me,  and  on  this  occa- 
sion, when  I  came  from  some  important  duty,  I  said  that  the  time  had  arrived 
when  I  ought  to  have  this  commission.  He  said  "certainly,"  and  gave  it  tome 
at  once.     1  do  not  think  he  ever  intended  to  withhold  it. 

There  is  another  point  I  want  to  state.  When  I  was  before  the  committee,  or 
the  honorable  managers.  General  Butler  asked  the  clerk,  I  think  it  was,  for  the 
testimony  of  Dr.  Burleigh.  He  said  he  had  it  not;  that  it  was  at  his  home.  I 
do  not  know  whether  I  said  or  he  said,  "  It  makes  no  difference."  He  asked 
me  a  number  of  questions  in  reference  to  that,  I  aseeuted  to  them-all.  I  never 
heard  that  testimony  read.  ^ 
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Q,  Tou  never  heard  Dr.  Burleigh's  teBtimony  read  ? 

A.  No,  sir ;  nor  do  I  recollect  the  particular  qneationB,  except  that  they  were 
asked  me,  and  I  assented.  I  said  that  Dr.  Burleigh,  no  douht,  would  recollect 
the  conversation  better  than  1. 


By  Mr.  Manager  Butler  : 

Q.  General  Thomas,  how  majiy  times  yeslei-day  did  you  answer  that  the 
President  told  you  each  time  to  "take  possession  of  the  office?" 

A.  I  have  not  read  over  my  testimony  particularly.  I  do  not  know  how 
many  times. 

Q.  Was  that  untrue  each  time  you  said  it  ? 

A,  If  I  said  BO,  it  was.     "  Take  charge  "  were  the  words  of  the  President. 

Q.  Have  you  any  memorandum  hy  which  you  can  coiTect  that  expression? 
If  BO,  produce  it. 

A.  I  have  no  memorandum  with  me  here  ;  I  do  not  know  that  I  have  any. 

Q.  Have  you  looked  at  one  since  you  were  on  the  stand  1 

A.  I  have  not. 

Q.  How  can  yon  tell  better  to-day  than  you  couid  yesterday  T 

A.  Because  I  read  that  evidence  as  recorded. 

Q.  Tou  gave  it  yesterday  yourself? 

A.  Idid. 

Q.  And  you  could  know  better  what  it  was  by  reading  it  than  when  you  tes- 
tified to  it  1 

A.  Yes,  sir. 

Q.  And  you  are  snre  the  word  was  "  charge  "  each  time  ? 

A.  "  Take  charge  of." 

Q.  And  then  the  three  times  when  you  reported  to  him  that  Stanton  would 
not  go  out,  refused  to  go  out,  each  time  he  said,  "Take  charge  of  the  officet" 

A.  He  did. 

Q,  Was  your  attention  called  at  the  time  he  said  that  to  the  difference  be- 
tween taking  "  charge  "  of  the  ofBce  and  taking  "  possession  "  of  it  ? 

A.  My  attention  was  not  called  to  it, 

Q.  How,  then,  do  you  so  carefully  make  that  distinction  now  in  your  mind? 

A.  Because  I  know  that  that  was  his  expression.     I  have  thought  the  matter 

Q.  Tou  have  always  known  that  that  was  his  expression,  have  you  not  7 

A.  Tee. 
-Q.  AdA  you  have  thought  the  matter  over  1 

A.  Yes. 

Q.  Well,  then,  how  could  yon  make  such  a  mistake  yesterday  ? 

A.  1  think  the  words  were  put  into  my  mouth.     I  do  not  recollect  distinctly, 

Q.  The  same  as  Karsner  put  in  about  the  "  kicking  out?  " 

A.  Yes. 

Q.  And  you  are  rather  in  the  habit,  are  yon,  when  words  are  put  into  your 
mouth,  of  using  them? 

A.  I  am  not  always  in  the  habit. 

Q.  Why  was  yesterday  an  exception  t 

A.  I  do  not  know  why  it  was  an  exception. 

Q.  I  want  to  ask  you  another  question  on  another  subject  which  waa  omitted 
yesterday. 

A.  Certainly. 

Q.  After  yon  and  Karfener  were  summoned  here  as  witnesses,  did  you  go  and 
quarrel  with  him  1 

A.  I  bad  some  words  with  him  in  the  room  here  adjoining. 
,  Q.  Did  you  call  him  a  liar  and  a  perjurer  t 

A.  I  did. 

Q.  Yon  called  him  a  liai  and  peijurer,  did  youl 
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A.  I  think  I  did  bntB ;  I  certainly  did  call  Iiim  a  liar. 

Q.  And  a  perjurer? 

A.  I  think  it  is  probable  I  did ;  but  the  "  liar"  I  know, 

Q.  You  knew  that  he  and  you  both  were  io  the  witnesa-room  waiting  to  be 
called  ? 

A.  I  wae  here. 

Q.  Aod  ynu  knew  he  waa  here  for  that  purpose  1 

A,  I  presume  I  did  ;  yea. 

Q.  And  while  lie  was  there  you  undertook  to  talk  with  him  about  hia  testi- 
mony 1 

A.  I  stated  to  him  in  the  two  instaneea ;  I  will  give  them  to  you 

Q.  Just  aDSwer  my  qweetion,  sir ;  I  have  not  asked  you  what  you  aaid.  I 
only  aak  you  ihia  queetion,  whether  you  undertook  to  talk  with  him  about  hia 
testimony  ? 

A.  I  do  not  know  who  introduced  the  conversation.  It  waa  certainly  not  I, 
I  do  not  think,  for  he  was  there  some  time  before  I  apoke  to  him. 

Q.  Did  you  speak  first  or  he? 

A.  That  I  do  not  recollect. 

Q.  Now,  then,  did  you  tell  him  that  he  wasaliarand  apejjurer  at  that  time? 

A.  I  did  tell  him  he  was  a  1  ar  and  I  may  have  said  he  was  a  perjurer. 

Q.  Did  you  offer  v  olence  to  h  m  ? 

A.  I  did  not.' 

Q.  Did  you  apeak  v  olently  to  h  m  ? 

A.  I  did  not,  exc  pt  n  tlat  wiy 

Q,  Were  you  then   n  lull  un  1  rm  as  now? 

A.  As  I  anf  now. 

Q.  There  is  aooti  er  q  eat  n  I  want  tx>  aak  you  which  waa  omitted.  Do 
you  atill  intend  to  take  cha  ge  or  poaseasion  of  the  office  of  Secretary  of  War? 

A.  I  do. 

Q.  Have  you  said  to  any  person  within  a  few  daya,  "  we'll  have  that  fellow," 
meaning  Stanton,  "  out,  if  it  sinks  the  ship? 

A.  Never, 

Q.  Did  you  say  so  to  Mr.  Johnson  ?         • 

A.  I  did  not. 

Q.  Anything  to  that  effect  1 

A.  Not  that  I  have  any  recollection  of. 

Q.  Do  you  know  whether  you  did  or  not  ? 

A.  What  Mr.  Johnson  do  you  mean  ? 

Q.  Mr.  B.  B.  Johnaon. 

A.  There  was  a  Mr.  Johnaon  came  to  see  me  at  my  house  in  reference  to 
another  matter,  and  we  may  have  had  some  conversation  about  this, 

Q.  When  was  it  that  that  Mr,  Johnson  came  to  your  house  to  see  you  about 
another  matter  ? 

A,  That  I  hardly  recollect, 

Q.  About  how  long. 

A,  I  am  drying  to  recollect  now.     He  came  to  me  about  the  busineas 

Q,  Never  mind  what  hia  buainess  was.     When  waa  it? 

A,  But  I  want  to  call  it  to  mind.     I  have  a  right  to  do  that,  I  think. 

Q.  But  not  to  state  it, 

A.  I  took  no  note  of  the  time,  and  T  can  hardly  tell.  It  was  recently,  not 
very  long  ago. 

Q.  Within  two  or  three  days  ? 

A:  No,  sir ;  before  that  time, 

Q,  Within  a  week  t 

A.  I  think  itismore  than  a  week. 

Q.  Let  me  give  you  the  date — on  Friday,  a  week  ago  yesterday  ? 

A.  I  cannot  give  the  date.    I  do  not  know  it. 
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Q.  Waa  it  longer  than  that  1 

A.  Well,  1  did  not  charge  my  memory  with  it.  It  was  a  familiar  conversa- 
tion we  had. 

Q.  Were  you  joking  then  J 

A.  Certainly. 

Q.  Oh  !  joking  ? 

A.  Yes. 

Q.  Did  you,  jokingly  or  otherwise,  say  these  words  :  "  And  we'll  have  Slan- 
ton  oat  of  there  if  we  have  to  sink  the  ehip  ?"  . 

A.  I  have  no  recollection  of  making  use  of  that  expression. 

Q.  Did  yon  make  use  of  one  equivalent  to  that  in  substance  ? 

A.  I  have  no  recollection  of  it. 

Q.  Have  you  such  a  recollection  of  what  you  say  as  to  know  whether  you 
did  or  not  ? 

A.  I  have  not.  I  would  rather  he  would  testify  himself;  he  knows  it  better 
than  I.     I  cannot  recollect  all  the  conversation  I  had, 

Q.  Do  you  deny  that  you  said  so  ? 

A.  I  cannot  deny  it.  hecause  I  do  not  know  that  I  did. 

Q.  You  say  you  would  rather  he  would  testify  ;  and  I  will  try  to  oblige  yon 
in  that  respect ;  but  if  you  did  say  so,  waa  it  true  or  merely  more  brag  1 

A    You  may  call  it  as  you  plcaee ;  brag,  if  you  say  so. 

Q.  I  do  not  want  to  put  words  into  your  mouth ;  what  do  you  call  it? 

A.  I  do  not  call  it  "  brag." 

Q.  What  was  it? 

A.  It  was  a  mere  conversation,  whatever  it  may  have  been. 

Q.  Did  you  mean  what  you  said,  or  did  you  say  what  you  did  not  mean? 

A.  I  did  not  mean  to  use  any  violence  against  Mr,  Stanton  to  get  him  out 
of  office. 

Q.  What  did  you  mean  by  the  expression,  "  We'll  have  him  out  if  it  sinks 
the  ship  1 " 

A.  I  have  said  that  I  do  not  know  that  I  used  that  expression. 

Q,  You  have  told  me  also  that  Mr.  Johnson  can  tell  better.  I  am  assuming 
now  you  did  say  it  ? 

Mr.  EvARTS.  That  youhavenorighttodo.     Mr.  Johnson  has  not  said  so  yet. 

Mr.  Manager  Butler.  This  witness  does  not  say  he  did  uot  say  so. 

Mr.  EVARTS.  That  is  another  matter.     You  have  not  proved  it  yet. 

The  WiT\ESS,  I  cannot  say.     He  was  there  on  ofdcial  business  in  reference 


n  the  army. 

Q.  Official  business  t 

A.  I  mean  business  connected  with  an  officer  dismissed  from  the  army. 

Q.  .Then  you  were  joking  on  the  subject? 

A.  Certainly. 

Q.  Did  yon  ever  see  Mr.  Johnson  before  ? 

A.  I  have  no  recollection.    It  is  possible  I  may  have  seen  him, 

Q.  Have  you  seen  him  since? 

A,  I  have  not  to  my  knowledge. 

Q.  Now,  here  was  a  stranger  who  called  on  yon  on  official  business,  business 
pertaining  to  your  office  ? 

A.  No,  sir. 

Q.  Official  business  about  getting  a  man  reinstated  who  had  been  dismissed  1 

A.  Yes. 

Q.  Very  good.     He  called  upon  you  on  business  connected  with  the  army  t 

A-  That  had  nothing  to  do  with  my  office. 

Q.  Now,  did  you  go  to  joking  with  him,  a  total  stranger,  in  this  way  ? 

A.  I  knew  him  as  the  lawyer  employed  by  Colonel  Belger  to  get  him  rein- 
stated, and  Colonel  Belger  sent  him  to  me.     Now  you  have  got  it. 
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Q,  Was  he  a  stranger  to  you  ? 

A.  I  think  he  was. 

Q.  Now,  then,  being  a  stranger,  having  that  fixed,  will  yoa  answer,  did  yon 
go  to  joking  with  this  stranger  on  such  a  subject '! 

A.  Certainly.  We  had  quite  a  fitmiliar  talk  when  he  was  tbere.  He  sat 
with  me  for  some  time. 

Q.  And  that  is  the  only  explanation  you  can  give  of  that  expression  ? 

A.  That  is  sufficient,  I  think. 

Q.  Whether  it  is  sufficient  or  not  somebody  else  will  judge ;  is  it  tlie  only  one 
you  can  give  ? 

A.  It  is  the  only  one  I  do  gire. 

Q.  And  it  is  the  only  one  you  can  give  ? 

A.  Yea. 

Q.  A  single  word  now  upon  another  subject ;  did  anybody  talk  with  you 
about  your  testimony  since  you  left  tbe  stand  ? 

A.  Since  I  left  the  stand  1 

Q.  Yes  ;  since  yesterday  1  > 

A.  Well,  I  suppose  I  have  talked  with  a  dozen  persons, 

Q.  Such  as  whom  ? 

A.  Several  persons  met  me  and  said  they  were  very  glad  to  hear  my  testi- 
mony. We  did  not  enter  into  any  particulars  about  it.  I  have  becu  met 
1 0-day  jocularly  about  taking  ao  equal  drink  with  the  Secri^tary  of  AVar  by 
two  or  three  persons.     I  have  talked  in  my  own  family  about  it. 

Q.  Has  anybody  talked  to  you  about  these  points,  or  bave  you  talked  to 
anybody  about  these  points  where  you  have  changed  your  testimony  ? 

A.  I  came  here  this  morning  and  saw  the  managers,  and  told  thera  wberyiu 
I  wanted 

Mr.  Manager  Butler.  The  managera  !     You  do  not  mean  that  quite  1 

Mr.  EvARTS.  The  counsel  for  tbe  Pres^ident. 

The  Witness.  I  saw  the  counsel  for  tbe  President,  and  told  them  I  wished 
to  make  corrections. 

By  Mr.  Manager  Butler.  You  did  not  mean  the  managere ;  you  meant  the 
counsel  1 

.  A.  I  meant  the  counsel ;  these  gentlemen  sitting  here,  [pointing  to  the  coun- 
sel for  tbe  President.] 

Q.  That  you  had  a  perfect  right  to  do.  Had  you  talked  with  anybody 
before  that  about  these  points  1 

A.  Yes. 

Q.  Whom? 

A.  General  Towosend  this  morning. 

Q.  The  Assistant  Adjutant  Geneialt 

A.  Yes. 

Q.  Anybody  else? 

A.  About  thefee  points? 

Q.  Exactly, 

A.  No. 

Q.  Are  you  sure  1 

A.  1  have  said  no.     I  ara  sure. 

Q,  Now,  sir,  did  you  not  receive  a  letter  from  Mr,  Stanton,  whether  a  copy 
or  not,  on  the  Slat  of  February  1 

A.  I  did  not. 

Q.  You  said  that  be  gave  you  the  original,  and  the  date  ia  noted.  Have 
yon  seen  that  original  7 

A.  Since? 

Q.  Yee. 

A.  I  have  not. 
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Q.  The  date  was  noted  on  that  original.     Whei 

1  was  that  original  gii 

A.  The  one  I  read  hei-e  on  the  2Sd  ? 
Q.  I  did  not  ask  you,  "the  one  you  read  here"- 
that  given  you? 
A.  On  the  23d. 
Q.  Did  you  Lave  more  than  one  paper  given  you  ' 

—the  original;  when  t 

.  That  waa  handed  to  rae,  and  then  it  was  handed  to  Genera!  Towusend, 
who  made  a  copy,  and  the  Secretary  gave  me  the  copy  which  I  read  here.  The 
other  paper  T  have  not  seen. 

Q.  And  that  was  the  2Sd  ? 

A.  On  the  22d,  dated  the  21pt. 

Q.  Prepared,  then,  the  day  before? 

A.  I  puppoee  bo.     It  haa  tiie  date  of  the  day  before. 

Q.  Then  do  you  mean  to  take  all  back  that  waa  said  in  the  room  of  Mr. 
Schriver  about  your  not  going  on  with  the  office,  or  their  not  obeying  you  on 
the  afternoon  of  the  aist^ 

A.  Oh,  yea ;  it  was  the  22d,  because  General  Towusend  was  not  there  on 
the  21st. 

Q.  Tfien  on  the  21st  there  waa  notiiing  aaid  about  bis  not  obeying  you  ? 

A.  I  think  not. 

Q.  Nothing  aaid  to  Scbriver  about  not  obeying  yoti  1 
.      A.  I  think  not. 

Q.  Then  there  was  nothing  said  about  not  obeying  you  on  the  2l3t  at  all  1 

A.  I  think  not, 

Q.  And  you  never  reported  to  the  President  that  Stanton  would  not  obey  you 
ontheaut? 

A,  I  reported  to  the  President  the  two  conversations  I  had  with  him. 

Q.  What  were  the  two  ?  The  one  ia  Schriver's  room  seeina  to  have  gone 
out.     What  were  the  two  ? 

Mr.  EvARTS.  There  were  two  besides  that,  Mr.  Butler. 

Mr,  Manager  Butler.  The  witness  will  tell  me. 

Mr.  EvARTS.  But  you  said  it  was  not  so. 

Mr.  Manager  Butler.  I  did  not.     I  said  that  one  seemed  to  have  gone  out.  ■ 

Mr.  EvAHTS.  One  of  the  conversations.     That  was  not  one  of  the  two. 

Mr.  Manager  Butler.  I  do  not  know  that. 

The  WiTNKSS.  Gfeneral  Schriver  did  not  bear  either  of  these  conversations. 

Q.  Then  on  the  21st  there  was  no  such  conversation  that  you  testified  to  ? 

A.  Not  in  reference  to  that  letter — no. 

Q,  Was  tiiere  any  conversation  at  all  as  to  General  Townsend's  not  obeying 
you,  or  General  Schriver's  not  obeying  you,  on  the  2lBt^ 

A.  None. 

Q.  Then  what  you  told  us  yesterday,  that  you  reported  that  to  the  President 
and  got  his  answer  to  that — all  that  waa  not  so,  waa  it? 

A.  All  that  was  not  so. 

Q.  Now,  upon  another  matter.  When  you  were  examined  before  the  com- 
mittee  

A.  Which  committee? 

Q.  The  committee 

A.  I  have  been  examined  twice.     I  only  want  to  know. 

Q.  The  committee  of  the  House,  not  the  managers.  Ton  were  asked  this 
question:  "Did  you  make  any  report  to  the  President  on  Friday  of  what  had 
transpired,"  and  did  you  not  answer  in  these  words;  "Yes,  sir;  I  saw  the 
President  and  told  him  of  what  had  occurred."  He  said,  'Well,  go  along  and 
administer  the  department.'      When  I  stated  what  bad   occurKd  with  Mr. 
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8tflnton,  lie  said  to  me,  '  Tou  must  juat  take  poaBeBsion  of  the  department   sni 
carry  on  the  bueioeaB.'  "     Did  you  so  swear  before  the  eom;tiittee  ? 

The  witneas  not  replying —  ^ 

Q.  Let  me  give  you  the  words  again  ? 

A.  I  thought  you  were  waiting  for  somehody  eke.  I  say  as  I  aaid  before, 
the  woria  were:  "Take  charge" 

Q.  That  is  not  the  question, 

A.  What  is  the  question  1    ■ 

Q.  The  question  is  this;  inanswerto  a  question  which  I  will  read  again  to  show 
you  that  the  words  were  not  put  in  your  mouth,  io  these  words,  "  Did  you  make 
any  report  to  the  President  on  Friday  of  what  had  transpired,"  did  you  not 
answer  in  these  words,  "  Yes.  sir ;  I  saw  the  President,  and  told  him  what  had 
occurred,"  He  said,  '  Well,  go  along  and  administer  the  department,'  And 
did  you  not  proceed  to  state,  "When  I  stated  "what  had  occurred  with  Mr. 
■  Stanton,  he  said  '  You  must  just  take  posaeaeion  of  the  department  and  carry 
on  the  business.'  "  Now,  sir,  did  you  awear  that  ?  That  is  the  only  thing  I 
asked  you. 

A.  If  that  ia  there  I  suppose  I  swore  to  it  I  want  to  make  one  statement, 
though. 

Q.  Was  it  true  t 

A.  No  ;  the  word  used  waa  the  other. 

Mr.  Manager  Butler.  That  ia  all. 

The  Witness.  I  wish  to  make  one  statement  in  reference  to  that  very  thing,. 
I  think  I  onght  to  do  it,  I  was  called  there  hastily.  There  were  a  good  many 
events  that  had  transpired,  I  requested  on  two  occasions  that  committee  to  let 
me  wait  and  consider,  and  they  refused,  would  not  let  me  do  it,  pressed  me  with 
questions  alt  the  time.  . 

By  Mr.  Manager  BUtler  : 

Q.  How_wa8  thatJ 

A.  When  I  was  called  before  that  committee  on  the  evening  of 

Mr.  Manager  B(itler.  February  36. 

The  Witness,  On  tlie  evening  of  the  day  of  my  trial.     I  went  there  after 
.  getting  through  with  that  trial.     I  on  two  occasions  requested  them  to  postpone 
the  examination  until  the  next  morning,  or  until  I  could  'go  over  the  matter. 
That  was  not  allowed  me. 

Q.  Did  you  make  any  such  request  t 

A.  I  did  twice. 

Q.  Of  whom  did  you  make  it? 

A.  To  those  who  were  there, 

Q,  Who  was  there  ? 

A.  I  think  the  committee  was  pretty  full. 

Q.  The  committee  on  preparing  the  articles  of  impeachment  were  there  ? 

A.  Tee,  sir, 

Q.  That  committee  you  mean,  and  the  committee  was  full  1 

A.  I  do  not  know  whether  Mr.  Stevens  was  there.  He  waa  there  a  portion 
of  the  time.     I  do  not  know  whether  he  waa  there  at  thia  particular  time. 

Q.  And  you  tell  the  Senate  now  on  your  oath  that  you  requested  the  com- 
mittee to  give  you  time  to  answer  the  questions,  and  they  refuaed  you  1 

A.  I  requested  that  it  might  be  deferred  until  the  next  morning,  when  I  could 
have  an  opportunity  to  go  over  in  my  own  mind  those  things.     It  was  not 

f'  ranted.  There  was  no  refusal  given,  but  I  was  still  pressed  with  questions. 
'hen  there  is  another  matter  I  want  to  speak  about — wnen  I  came  to  correct 
that  testimony.  There  are  two  things  there  that  are  confounded  in  reference  to 
dates ;  the  first  part  of  it,  the  date  of  myappointment  as  Adjutant  General  and 
that  of  my  appointment  as  Secretary  of  War  ad  interim — I  supposed  they  were 
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asking  me  in  reference  to  the  former,  and  that  is  the  reason  those  two  qnestions 
got  mixed  up.  Then  when  I  went  there  to  correct  my  testimony  I  wished  to 
do  it.  I  read  it  over  and  found  that  some  of  it  was  not  in  English,  and  I  tliongbt 
there  was  Bomething  taken  down,  and  I  helieve  there  was,  that  I  did  not  eay. 
They  would  not  permit  me  to  correct  the  manuscript,  hut  I  put  something  at 
the  bottom  juet  in  a  hasty  way.  I  suppose  it  is  on  that  paper,  [pointing  to  a 
manuscript  iu  the  hand  of  Mr.  Manager  Butler.]  I  do  not  know. 
Q.  I  wiU  come  to  that.    Now,  then,  have  you  got  through  with  your  atate- 

A.  I  have. 

Q.  Very  well;  then  you  will  answer  me  a  few  questions.  Did  yon  not  come 
and  ask  to  see  your  testimony  as  it  was  taken  down  by  that  committee  ? 

A,  I  went  to  the  clerk  and  saw  him. 

Q.  Did  he  give  you  the  report  which  I  hold  in  my  hand  ? 

A.  He  was  not  in  ;  and  I  came  the  nest  day,  the  second  day.  and  he  handed 
it  to  me;  and  twice  he  went,  I  think,  to  some  memher  of  the  committee;  I  do 
not  know  who.  I  said  I  wished  to  correct  it ;  I  wantfed  to  make  it  at  least 
decent  English  in  some  respects ;  but  I  was  informed  that  I  could  not  correct 
the  manuscript ;  that  I  mignt 

Q.  He  reported  to  you  that  you  might  make  any  corrections  in  writing  1 

A.  Yes,  sir. 

Q,  Then,  did  you  read  the  whole  testimony  over  ? 

A.  I  think  I  did  ;  I  am  not  certain  about  that. 

Q.  Do  you  not  know  you  didi 

A.  No  ;  I  do  not  know  that  I  did. 

Q.  What  were  yon  there  for? 

A,  I  came  there  to  correct  the  first  part  of  it  particularly,  and  that  was  the 
reason  I  went  therfe.     I  took  it  for  granted  that  the  rest  was  correct. 

Q.  You  did  not  want  to  correct  any  other  portion  of  it  1 

A.  No. 

Q,  And  the  first  part  of  it  only  referred  to  the  mistake  in  the  time  about  your 
being  made  Adjutant  General  or  being  made  Secretary  of  War  ? 

A.  It  had  r^erence  to  the  notification  given  me  more  particularly. 

Q.  By  the  President  1 

A.  I  had  stated  the  notification 

Q.  The  notification  by  the  President  to  be  Secretary  of  War  or  Adjutant 
General,  that  was  mixed? 

A.  That  was  mixed. 

Q.  That  was  what  you  wanted  to  correct  t 

A.  I  stated  that  I  received  that  notification  from  Oolonei  Moore.  Colonel 
Moore  did  give  me  the  notification  that  I  would  probably  be  put  back  as  Adju- 
tant General,  but  he  did'not  as  Secretary  of  War. 

Q.  That  was  what  you  wished  to  correct  ? 

A.  That  was  the  principal,  correction  I  wished  to  make. 

Q.  And  you  did  not  want  to  correct  anything  else  ? 

A.  If  there  was  anything  wrong,  I  did.  My  corrections  are  there,  whatever 
they  may  be.     I  suppose  that  is  the  paper. 

Q.  Yon  then  went  over  your  testimony,  did  you  not,  aud  corrected  such  por- 
tions as  you  pleased  ? 

A.  t)h,  I  had  full  privilege  to  do  that,  of  course. 

Q.  And  wrote  out  here  portions  of  two  sheets,  which  are  in  your  handwrit- 
ing, are  they  not,  of  Corrections  1     Showing  the  pages  to  the  witness. 

A.  Yes,  sir,  I  corrected  in  ray  own  handwriting. 

Q.  And  signed  it  "  L.  Thomas,  Adjutant  G-eneral  1" 

A.  Yes,  air.  There  are  not  two  sheetfl,  however.  There  is  one  sheet  aad  a 
little  more. 
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Q.  I  aaid  portions  of  two  sheete.  Now,  sir,  having  read  over  your  testimony 
and  attempted  to  corroet  it,  did  yoa  correct  anything  in  thia  portion  in  which 
you  are  reported  as  saying  that  the  President  ordered  you  to  go  forward  and 
t&kt  possession  and  administer  the  office } 

A.  I  do  not  think  I  made  any  Bucb  correction  ae  that. 

Q.  Tou  have  swora  that  it  was  not  true.     Why  did  you  not  correct  it? 

A.  I  have  said  so  because  I  know  his  expression. 

Q.  Why  did  you  not  correct  it  before  ? 

A.  Well,  I  have  thought  the  matter  over. 

By  Mr.  STA^BERY: 

Q.  General  Thomas,  I  find  a  report  of  your  testimony  aa  givea  yesterday,  as 
as  you  gave  it  originally  ou  the  esamiuation  aa  to  the  firat  interview  with  the 
President,  which  I  will  now  read  to  you  and  see  whether  it  is  correctly  reported  : 

Q.  What  occurred  between  the  President  and  jourseif  at  (be  second  interview  on  the  1^1  st 
of  February  ? 

Witness.  I  otated  to  the  Presideat  tbat  I  bad  delivered  the  communication,  and  that  he 

Mr.  Stanbery.  WhatanawerT 

Witness.  The  answer,  "  Do  jou  wish  me  lo  vacate  at  once,  or  will  yon  give  me  time  tn 
take  away  my  private  property  1"  and  that  I  answered  "  At  your  plea""'-"  '•    i 

that  after  delivering  the  copy  of  the  letter  lo  him  be  said,  "'  " 

obey  your  instnictions  or  reBiet  them." 

The  Witness.  I  said  "act  your  pleasnre." 

Mr.  Sta\bkry.  Kow,  the  point  of  your  answer  I  wish  to  bring  to  your  atten- 
tion is  this : 

Tbis  I  mentioned  to  the  President.  Hie  answer  was,  "Very  well;  go  on  and  take  charge 
of  the  office  and  perform  the  duty." 

Did  you  say  that  ? 

A.  1  said  that, 

Q.  It  was  in  the  cross-examination  that  this  "  possession  "  came  out,  was  it  not  ? 

A.  Yes,  sir. 

By  Mr.  Manager  Butler; 

Q.  Then  you  mean  to  say  that  in  answer  to  Mr.  Stanbery  you  put  it  all  right 
yesterday,  and  in  the  answer  to  me  you  got  it  all  wrong  1 

A.  In  reference  to  your  examination. 

Mr.  Stanbery.  We  will  see  how  your  examination  was  by  and  hy.  We 
shall  want  General  Thomas  aa  to  what  took  place  on  the  trial  after  we  put  in 
the  record. 

Mr.  Manager  Butler.  Call  him  in  at  any  time;  we  shall  always  be  glad  to 
Bee  him.     [Laughter.] 

General  Thomas.  Thank  you,  sir, 

William  T.  Sherman  sworn  and  examined. 
By  Mr,  Stanbery: 

Q.  General  Sherman,  were  you  in  Waahington  last  winter^ 

A.  I  was. 

tj.  What  time  did  you  arrive  here? 

A.  About  the  4th  of  December  last. 

Q.  How  long  did  you  remain  here  1 

A.  Two  raonttis.  ^ 

Q,  Till  the  4th  of  February,  or  about  that  time? 

A.  Until  about  the  3d  or  4th  of  February. 

Q.  On  what  business  had  you  come? 

A.  I  came  as  a  member  of  the  'Indian  peace  commission  by  adjournment. 

Q.  Any  other  business  at  that  time  ? 
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A.  At  that  time  no  other  business.  Subsequently,  by  order,  I  was  assigned 
to  a  board  of  officers  organized  under  the  Jaws  of  Congress  to  eabmit  articles  of 
war  and  regulntiona  for  the  army. 

Q.  At  what  date  was  that  aeeignment^ 

A.  I  could  procure  the  order,  which  would  be  perfect  evidence  of  its  date ; 
but  I  must  now  state  that  it  was  within  tea  days  of  my  arrival  here  ;  about  ten 
days.  ■ 

Q.  About  ten  days  after  your  arrival  here  1 

A.  About  the  middle  of  December  that  order  was  issued. 

Q.  Then  you  had  a  double  duty? 

A.  I  had  a  double  duty  for  a  few  days. 

Q.  During  that  time,  from  the  4th  of  December  until  the  3d  or  4th  of  Feb- 
ruary, had  you  several  interviews  with  the  President  t 

A.  I  had. 

Q.  Did  you  see  him  alone,  when  there  was  no  person  present  but  the  Presi- 
dent and  youi'self  t 

A.  Yes,  sir. 

Q.  Did  you  see  him  also  in  cempany  with  General  Grrant  ? 

A.  I  saw  him  in  company  with  General  Grant  once,  and  I  think  twice. 

Q.  Had  you  several  interviews  with  him  in  relation  to  the  case  of  Mr.  Stanton  ? 

A.  1  had. 

Mr.  Manager  Bi\gham.  Mr.  President,  we  desire,  without  delaying  the 
Senate,  to  respectfully  submit  our  objections  here  again,  without  ue'^iring  to 
argue  it.  We  believe  it  our  duty,  as  the  representatives  of  the  House,  to 
object 

Mr.  Stambbrv.  Object  to  what? 

Mr.  Man;iger  Bikgham.  That  the  declarations  of  the  President  touching  any 
matter  involved  in  this  issue,  not  made  at  the  time  when  we  have  called  them 
out  ourselves,  are  not  competent  evidence,  and  desire  to  submit  the  point,  if  such 
is  the  pleasure  of  the  Senate,  to  the  ruling  of  the  presiding  offie«r. 

Mr.  Stanbery.  Allow  me  to  come  to  some  question  that  we  tan  get  started 
upon.     This  is  introductory. 

Mr.  Manager  Bingham.  I  understand  it  so. 

Mr.  Stanhery.  You  will  soon  see  what  our  object  is  with  General  Sherman. 
There  will  be  no  mistake  about  it  when  we  come  to  it. 

Mr.  Manager  EixghaiM.  I  understand  the  object  is  to  call  out  conversations 
with  the  President, 

The  ChibF  Justice.  At  present  no  such  question  has  been  asked. 

Mr.  Stanbery.  Now  we  will  come  to  tiie  point  very  quick.  (To  the  witness.) 
General,  while  you  were  here,  did  the  President  ask  you  if  you  would  take 
charge  of  the  office  of  the  Department  of  War  in  case  of  the  removal  of  Mr. 
Stanton  I 

Mr.  Manager  Butler.  I  object  to  the  question  and  ask  that  it  he  reduced  to 
writing. 

The  Chief  Justice.  The  counsel  will  reduce  the  question  to  wfiting. 
Mr.  Stanbery.  Do  you  object  because  it  is  leading  or  because  of  the  sub- 
stance of  it  J 

Mr.  Manager  Butler.  I  object  to  it  for  every  reason. 

Mr.  Stanbery.  Then  I  will  put  it  in  a  form 

Mr.  Manager  Butler.  I  beg  your  pardon  ;  put  it  in  writing. 
Mr.  Stahbery.  I  will  lay  a  foundation  first.     (To  the  witness.)     At  what 
time  were  those  interviews  t     Have  you  a  memorandum  1 

The  Witness,  (consulting  his  memoranda.)  The  interview  with  General 
Grant  and  the  President,  do  you  refer  to  1 

Mr.  Stanbery.  No;  any  interview.     I  will  ask  yop  a  question  that  will 
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relieve  you,  perhaps.     Had  yOu  interviews  with  the  President  before  Mr.  Stan- 
ton came  back  to  tlie  office,  while  General  Grant  was  yet  in  it  1 

The  Witness.  Yea,  sir;  of  a  social  nature  entirely,  before  that  time. 

Q,  Had  you  interviews  with  him  after  that  ? 

A.  I  had. 

Q.  How  long  after  that ;  after  Mr.  Stanton  came  back  ? 

A.  The  day  following,  I  think. 

Q.  Were  you  and  the  President  alone  at  that  interview  the  day  after? 

A.  General  Grant  was  also  present. 

Q.  What  did  that  interview  relate  to  ! 

A,  The  removal 

Mr.  Manager  Butler.  Stop  a  moment.  Do  not  get  it  in  indirectly.  Meet 
the  question  man-fasbion.  please. 

Mr.  Stanberv.  What  did  it  relate  lo  ? 

Mr.  Manager  Butler.  That  gives  the  substance  of  Jt.  I  object.  Meet  the 
question. 

Mr.  Stanberv,  (to  the  witness.)  Did  it  relate  to  the  occupation  of  the  War 
Department  by  Mr.  Stanton  1 

The  Witness.  It  did. 

Q.  Now,  what  was  it  ? 

Mr,  Slanager  Butler.  Stop  a  moment.  We  object.  We  ask  that  it  fee  put 
in  writing. 

By  Mr.  Stanbery  : 

Q.  What  conversation  passed  between  yon  and  the  President  1 

Mr.  Manager  Butler.  Excuse  me ;  I  asked  to  have  the  question  in  writing. 
Shall  I  have  it  ?     I  have  three  times  attempted,  and  each  time  failed. 

The  Chief  Justice.  The  counsel  will  please  reduce  the  question  to  writing. 

The  question  having  been  reduced  to  writing,  was  handed  to  and  read  by  the 
Secretary,  as  follows : 

In  that  interview  wLat  converaaUon  took  place  between  the  President  and  you  in  regard 
111  the  removal  of  Mr.  Stanton  t 

Mr.  Manager  Butlbr.  To  that  we  object.  I  suppose  we  can  agree  on  the 
day.  That  must  have  been  the  14th  of  January  last.  On  the  13th  Mr. 
Stanton  was  reinstated ;  and  the  14th,  if  it  was  the  day  after,  would  be  the  date. 

Mr.  8ta\bery,  (to  the  witness.)  Can  you  give  us  the  day  of  that  conversa- 
tion, general  ? 

The  Wetness.  Tes,  sir.  [Consulting  a  memorandum.]  According  to  a  mem- 
orandum which  I  bold  Mr.  StantAn  re-entered  on  the  possession  of  bis  office  of 
yecretaiT  of  War  on  Tuesday,  the  13th.  Monday  was  the  ISth,  Tuesday  the 
13tb.     The  conversation  occurred  on  Wednesday,  the  14th  of  January. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  question  admissible  within 
the  principle  made  by  the  decision  of  the  Senate  relating  to  a  conversation 
between  General  Thomas  and  the  President ;  but  he  will  put  the  question  to 
the  Senate,  if  any  senator  desires  it. 

Mr.  CoNNESS.  On  that  I  ask  for  a  vote  and  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  Butler.  We  should  like  to  hear  the  grounds  on  which  the  offer 
is  made  stated. 

Mr.  Stanbery.  The  managers  ask  me  to  state  the  grounds  upon  which  we 
expect  this  testimony 

Mr.  Manager  Butler.  No,  sir. 

Mr.  Stanbery.  What  then  t 

Mr.  Manager  Butler.  I  ask  you  simply  for  the  ground  on  which  you  put  it, 
not  the  Mstimony  ;  the  grounds  on  which  you  can  put  in  any  possible  declara- 
tion, not  the  declatati  OB  itself. 

Mr.  Stasbbry.  This  ground :  we  expect  to  prove  by  General  Sherman ■ 
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Mr.  Manager  Butler.  I  oliject,  sir.     I  have  not  asked  that. 

Mr.  Stanbbry.  Is  it  not  admissible  to  say  what  we  espeet  to  prove? 

Mr.  Maaagcr  Butleb.  No,  sir;  that  is  to  get  before  the  court,  Mr.  Chief 
Justice 

Mr.  Stanbehy.  "  Get  before  the  court !" 

Mr.  Manager  Butler.  Get  before  the  court  or  the  Senate — that  I  should  fall 
into  had  habits  sometimca  is  not  wonderful,  [laughter] — it  is  to  get  before  the 
Senate  the  testimouy  by  statements  of  the  counsel.  The  queatiou  wholly  and 
solely  is  whether  the  declarations  of  the  President  can  be  giveu  in  evidence. 
What  those  declarations  are,  in  my  judgment,  it  would  be  improper  to  state, 
and  unprofessional  to  state,  because  that  is  begging  the  whole  question  and 
attejjiptjng  to  get  them  before  the  Senate  and  the  country  by  the  recital  of  the 
couns^.  That  never  is  permitted.  The  sole  c[uestion  is,  whatever  the  declara- 
tions are,  if  any  possible  declaration  can  he  competent  at  that  time.  If  the 
declaration  asked  for  can  be  competent,  you  may  assume  that  any  possible  con- 
versation can  be  competent,  and  then  we  will  asaume  that  this 

Mr.  Stakbkry.  Exactly  ;  then  you  come  to  the  point. 

Mr.  Manager  Butlkr.  That  this  can  be,  and  therefore  there  is  no  occasion 
to  state  what  if.  is, 

Mr.  Sta.\bkhy.  Take  it  in  that  way,  any  possible  declaration  can  be  evidence. 
Do  you  propose  to  argue  this  ? 

Mr.  Manager  Butleb.  VVe  do  not  want  to  argue  it. 

Mr.  Stanbery.  We  do.  ' 

Mr.  Manager  Butler.  If  the  Senate  will  vote  that  it  is  competent,  we  can- 
not alter  it  by  argument. 

Mr.  Sta.nbery.  Mr.  Chief  Justice  and  Senators,  the  testimony  which  we 
expect  to  elicit  from  General  Sherman  I  look  upon  aa  vital  upon  the  question 
of  intent,  as  testimony  we  are  entitled  to  have  upon  legal  grounds  perfectly  well 
settled  and  perfectly  unanswerable.  I  can  say  now  in  argument,  I  presume, 
what  I  expect  to  prove.  "  If,"  says  the  honorable  manager,  "  any  declarations 
you  choose  to  call  out  are  admissible,  you  may  make  them  as  strong  as  you 
please — imagine  any  that  you  please — and  still  no  declaralioa  of  the  President 
made  on  that  14th  of  January  can  be  admitted  here  !" 

Now,  first  of  all,  what  is  the  issue  here  ?  Let  the  managers  speak  for  them- 
aelves.  I  first  read  from  the  honorable  manager  who  opened  this  case,  at  page 
94  of  his  argument' 

Mr.  Manager  Butler.  Ton  read  from  page  94  of  the  record,  not  of  the  argu- 
ment. 

Mr.  Stanbery,     The  manager  said  ; 

Having  shown  that  tlio  President  wilfully  violftfed  an  act  of  Congresa,  withont  justifica- 
tion, both  in  the  removal  of  Stanton  and  the  appointment  of  Thomas,  For  the  purpose  of 
oblaining  wrongfullj  the  possession  of  the  War  Office  bj  force,  if  need  be,  and  certainly  by 
tbieata  and  iutiniidutions,  for  the  purpose  of  controlling  its  appropriutioiiH  through  its  ad 
interim  chief,  who  shall  aay  that  Aadrew  Johnson  is  not  gailty  of  the  lilgh  crime  and  misde- 
nifianors  charged  against  him  in  (he  first  eight  articles  1 

Again,  on  page  190,  speaking  of  the  orders  of  removal : 

These  and  his  concurrent  acts  show  conclusively  that  his  attempt  to  get  the  coDtrol  of  the 
military  force  of  the  government,  by  the  seizing  of  the  Department  of  War,  was  done  in 
pursuance  of  his  general  design,  if  it  were  possible,  to  overthrow  the  Con^'ress  of  the  United 
States;  and  he  now  claims  iiy  his  answer  the  right  to  control  at  his  own  will,  for  the  execu- 
tion of  this  very  design,  every  officer  of  the  army,  navy,  dvil,  and  diplomatic  service  of  the 
United  States. 

Again,  on  page  99  : 

Palling  ia  this  attempt  to  get  full  possession  of  the  otfice  through  the  Senate,  he  had  deter- 
mined, as  be  admits,  W  remove  Slanlon  at  all  hazards,  and  endeavored  to  prevail  on  the 
General  to  aid  him  in  so  doing.  He  declines.  For  that  the  respondent  quarrels  with  him, 
denounces  him  in  the  newspapers,  and  accuses  him  of  bad  faith  an^  untrumfulneas.  There- 
upon, asBerlJQg  his  prerogatives  as  Commander-in-chief,  he  creates  a  new  military  depart- 
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If  the  respoiidunt  can  get  a  geoerBl  by  brevet  appointed,  he  can  thnn  by  Bimple  order  put 
hhn  on  duty  according  Co  his  brevet  ruuli,  and  thus  have  a  general  of  the  anny  la  command 
at  Weshiiiglon,  through  whom  he  can  transmit  his  orders  and  comply  with  the  act  which  be 
did  not  dare  transgress,  as  he  had  approved  it,  and  gel  rid  of  the  hated  General  Grant.  Sher- 
man npnriied  the  bi  ibe.  The  respondent,  not  discouriiged,  appoiot^d  Major  General  George 
H.  Tttomaa  to  ihe  same  brevet  ranlt,  but  Tbomas  declined. 

What  stimulated  the  order  of  the  Preaident  just  at  that  lime,  almost  three  years  after  the 
war  closed,  bat  jnst  after  the  Senate  had  reinstated  Stanton,  to  reward  milibiry  service  by 
the  appointnient  of  generals  by  brevet  1  Wliy  did  his  zeal  of  promotion  take  that  form  and 
no  other?  There  were  many  other  meritorious  officers  of  lower  rimk  desirous  of  promotion. 
The  purpose  is  evident  to  every  thinking  mind.  Ho  had  determined  to  set  aside  Grant,  with 
whom  he  had  quarrellud,  either  by  force  or  fraud,  either  in  conformity  with  or  in  spit«t  obthe 
act  of  Congress,  and  control  the  military  power  of  the  country.  On  the  31st  of  February — 
for  all  these  events  cluster  nearly  about  the  same  point  of  Urae — he  appoints  Lorenzo  Thomas 
Spcrotary  of  War  and  orders  Stanton  out  of  the  office.  Stanlon  relnses  to  go  ;  Thomas  is 
about  tile  streets  declaring  that  lie  will  put  him  out  by  force,  "kick  him  out." 

But,  Btill  more  closely  to  the  point,  Ve  will  come  to  the  tes'timony  of  intent, 
on  page  251.  This  is  upon  the  introduction  of  the  case  of  Mr,  Cooper.  To 
show  the  intent  of  the  President,  the  learned  managers  have  gone  back  to  the 
fall  of  1867,  and  hegiii  their  proof  with  an  intention  commenced  in  the  fall,  car- 
ried along,  Bays  the  honorable  manager,  to  the  very  date  of  the  Slst  of  Febraary, 
of  the  appointment  of  Thomas.  Most  of  the  proof,  be  says,  "clusters  about  that 
tiim',"  but  it  begins,  he  says,  in  the  fall;  and  he  calls  Chandler  to  prove  what? 
That  Cooper  was  inducted  into  office  by  the  President,  being  hia  own  private 
secretary,  for  the  purpose  of  carrying  out  what?  Hia  intention  t«  get  his  own 
manfiratintothe  War  Oiliceto  control  the  reqniaitions  there,  and  then  to  get  his 
own  inau  into  the  Treasury  Department  to  meet  those  requisitions  and  to  pay 
them,  and  thereby  control  the  purse  as  well  as  the  sword  of  the  nation. 

The  only  question — 
BayB  the  learned  manager —        ^ 

is,  is  this  competent,  if  we  can  show  it  was  one  of  the  ways  and  means  ?  The  difficulty  that 
rests  in  the  minds  of  my  learned  friends  on  the  other  side  is  that  they  cluster  everything  about 
the  aist  of  Febraary,  1868.  They  seem  to  forget  that  the  act  of  the  2l6t  of  February,  1868, 
was  ouly  the  culmination  of  a  purpose  formed  long  before,  as  in  the  Preeideiit's  answer  he 
sets  forth,  to  wit:  as  early  as  the  i'ilh  of  August,  18(i7.  ••«*»" 
To  carry  it  out  there  are  various  things  ta  do.  He  must  (ret  control  of  the  War  OfBce  ;  bat 
what  good  does  that  do  if  he  cannot  get  somebody  who  shall  be  his  servant,  his  slave, 
dependent  on  his  breath,  toanswer  the  requisitions  of  his  pseudo  officer  whom  beniay  appoint; 
and  therefore  lie  began  when  T  Stanton  was  suBpended,  and  as  early  as  the  lath  of  Decem- 
ber he  had  got  to  put  that  suspension  and  the  reasons  for  it  before  the  Senate,  and  he  knew 
it  would  not  live  there  one  moment  after  it  got  fairly  considered.  Now  be  begins.  What  is 
the  first  thing  he  does  ^     "To  get  somebody  in  the  Treasury  Deparlnient  thai  will  niir  '  -- 


preeiselvaB  Thomas  will,  if  I  tan  get  Mm  in  the  War  Department."    That  is  the  first  thiug; 

—lout  any  vacancy,  ■- '  — ' "'■ — '     '^'~'  -'•"=-■-■'•■■•-■. 

obliged  to  argne  oi 


and  iJiereupon,  without  any  vacancy,  he  must  malte  an  appointment.    The  difficulty  that 


It  it™ .- -....,-  -  ,-— „    -  ..  .      „ 

can  insist  at  all  steps  on  Impaling  you  npon  a  point  of  evidence ;  and  therolbre  I  have  got  lo 
proceed  a  little  fnrther. 

Now,  uur  evidence,  if  you  allow  it  to  come  in,  is,  lirst,  that  he  made  this  appointment: 
that  this  failing-,  lie  sent  it  to  the  Senate,  and  Cooper  was  rejected.  Still  delermmed  to  have 
Cooper  in,  he  appointed  him  ad  inttltTa,  precisely  as  this  ad  in'erim  Thomas  was  appointed, 
without  law  and  against  right.  We  put  it  as  a  part  of  the  wbole  machinery  by  winch  to  get 
hold,  to  get,  if  be  could,  his  hand  into  the  treasury  of  the  United  Stales,  although  Mr. 
Chaudlerliiis  just  staled  there  was  no  way  to  get  it  encept  by  a  requisition  through  the  War 
Department;  and  at  the  same  nicment,  lo  show  that  tbis  was  part  of  the  same  illegal  means, 
we  show  you  that  although  Mr  McCulloch,  the  Secretary  of  the  Treasury,  must  have  known 
that  Thomas  was  appointed,  yet  the  President  took  pains— we  have  put  in  the  paper— lo  serve 
on  Mr.  McCnlloch  an  attested  cony  of  the  appointment  of  Thomas  ad  inicrim,  in  ordtr  that 
he  and  Cooper  might  recognize  his  warrants. 

That  is  what  they  put  in.  They  have  got  that  testimony  for  that  purpose, 
RB  they  say,  to  show  the  intent  of  the  President,  begun,  they  say,  aa  early  aa 
the  12tli  of  Augu):t,  1567,  progressed  in  by  the  oppointment  of  Cooper  in  the 
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fall  of  1867,  going  ali  through  the  subsequeut  time  until  it  "  culminated"  on  tha 
21st  of  February  by  at  last  finding  the  proper  tool  to  do  this  work  ia  the  War 
Office,  He  was  looking,  according  to  the  argumeut,  for  a  proper  tool — for  a 
servant — for  one  who  would  do  his  bidding,  and,  forsooth,  after  a  search,  he 
found  the  very  man  in  what  the  manager  Las  called  "  a  disgraced  officer." 

Sow,  Mr,  Chief  Justice  and  Senators,  and  especially  those  of  you  who  are 
lawyeiB,  what  case  are  they  attempting  to  make  against  the  President  1  Not 
simply  that  he  did  certain  acts  that  would  make  biin  criminal,  hut  that  he  did 
these  acts  malajtde,  with  an  unlawful  intent  and  criminal  purpose.  They  do 
not  prove  that  purpose,  or  attempt  to  prove  it,  by  any  positive  testimony ;  but 
they  say,  "  we  prove  certain  facts  from  which  we  raise  a  preBumption  that  that 
was  tlie  purpose."  It  is  upon  proof  founded  on  presumption,  and  such  proof 
is  admissible,  that  the  gentlemen  rest  the  essential  part  of  their  case  ;  that  is  to 
Bay,  the  criminal  inteut.  They  prove  certain  acta  that  may  be  criminal  or 
stand  indifferent,  according  to  the  intent  of  the  party.  Then  they  prove  certain, 
other  acts  and  declarations  which,  as  they  say,  raise  the  presumption  that  tba 
thing  done,  the  order  given,  the  ■appointment  made,  was  made  with  that  criminal 
intent  laid,  and  they  say,  "we  not  only  show  that  criminal  intent  then,  hut," 
they  say,  "  it  was  conceived  months  before,"  and  that  all  the  machinery  was 
put  in  motion,  and  that  the  President,  from  the  12th  of  Angust,  1867,  was  pur-. 
suing  that  intent,  hwking  for  tools,  agents  to  carry  out  that  intent,  and  it  did, 
not  culminate  until  the  aist  of  February,  1868,  although  the  gentleman  aaya 
most  of  the  facts  happened  to  cluster  about  that  period,  but  not  all  of  them. 

This  being  so,  senators,  what  is  the  rule  to  rebut  this  presamption  of  intention  V 
When  a  prosecution  ia  allowed  to  raise  the  presumption  of  guilt  from  the  intent 
of  the  accused,  by  proving  circumstances  which  raised  that  presumption  against 
liim,  may  he  not  rebut  it  by  proof  of  other  circumstances  which  show  that  he- 
could  not  have  had  such  a  criminal  intent  ?  Was  anything  ever  plainer,  than 
that? 

Why,  consider  what  a  latitude  one  charged  with  crime  is  allowed  under  such 
circumstances.  Take  the  case  of  a  man  chai'ged  with  passing  c-)unturfeit  moneys 
You  must  prove  his  intent;  you  must  prove  his  scienter;  you  ouiet  prove  cir- 
cumstances from  which  a  presumption  arises.  Did  he  know  the  bill  was  coun- 
terfeit 1  You  may  prove  that  he  had  been  told  so ;  prove  that  be  had  seen  other 
money  of  the  same  kind,  and  raise  the  intent  in  that  way.  Even  when  you 
make  encli  proof  against  liim  arising  from  presumptions,  how  may  he  rebut  that 
presumption  of  intent  from  circumstances  proved  against  him  ?  In  the  first 
(Slace,  by  the  most  g«Hieral  of  all  presumptions,  proof  of  good  character  generally. 
That  be  is  allowed  to  do  to  rebut  a  presumption — the  most  general  of  all  pre- 
sumptions— not  that  he  did  what  was  right  in  that  transaction,  not  that  he  did 
certain  things  or  made  certain  declarations  about  the  same  time  which  explained 
tliat  the  intent  was  honest,  but  going  beyond  that  through  the  whole  field  of  pre- 
sumptions, for  it  is  all  open  to  him,  he  may  rebut  the  presiunption  arising  from 
proof  of  express  facts  by  the  proof  of  general  good  character,  raising  the  pre- 
sumption that  ho  ia  not  a  man  who  would  have  such  an  intent, 

Mr,  Manager  Butler.  We  do  not  object  to  that  proof, 

Mr.  Stanuerv.  You  do  not ! 

Mr.  Manager  Butleb.  Put  in  his  good  character, 

Mr.  Stanbekv,  Such  a  general  thing  as  that!     And  yet, you  object  to  this-? 

Mr.  Manager  Butler.  Put  in  his  good  chai-acter,  and  we  will  take  issue  on 
that. 

Mr.  Stanbkry.  Now,  what  evidence  is  a  defendant,  entitled  to  who  is 
charged  with  crime  where  it  is  necessary  to  make  out  aa  intent  against  him 
where  the  intent  is  BOt  positively  proved  by  his  own  declarations,  but  where  the 
intent  is  to  be  gathered  by  proof  of  other  facts,  which  may  be  guilty  or  indifier- 
eut  according  to  the  intent  J  What  proof  is  allowed  against  him  to  raise  this 
30  IP 
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presumption  of  intert?  Proof  of  those  facts  from  whieli  the  mind  itself  infers 
a  guilty  intention.  But  while  the  prosecution  may  make  such  a  case  against 
him  by  such  testimony,  may  he  not  rebut  the  case  by  exactly  the  same  sort  of 
teatimony  ?  If  it  is  a  declaration  that  t.hey  rely  upon  m  made  by  him  at 
one  time,  may  he  not  meet  it  by  declarations  made  about  the  same  time  with 
regard  to  the  same  transaction '!  Undoubtedly.  They  cannot  be  too  remote ;  I 
admit  that ;  but  if  they  are  about  the  time,  if  they  are  connected  with  the 
tranatiction,  if  they  do  not  appear  t*  have  been  manufactured,  then  the  declara- 
tions of  the  defendant  from  which  the  inference  of  innocence  would  be  presumed 
are,  under  reasonable  limitations,  just  as  admissible  as  the  declarations  of  the 
defendant  from  which  the  prosecution  has  attempted  to  deduce  the  inference  of 
criminal  purpose.  Now  let  us  look  at  the  aulliotities  on  this  point.  In  the 
trial  of  Haniy,  reported  in  State  Trials,  volume  twenty-four,  page  1065,  Mr. 
Erskiue,  who  defended  Hardy,  called  a  Mr.  Daniel  Stuart  as  a  witness.  The 
case  is  so  fully  in  point  that  I  will  read  from  it  pretty  largely : 

Ut.  Erskene.  I  call  back  tliis  pentleman  oniy  for  the  purposu  of  askiug  liim  otio  ques- 
tion, wLich  I  could  not  with  propriel.y  ask  him  before ;  you  slated,  in  j-our  former  eiarnina- 
tion,  your  pergonal  acquaiut»ni»  with  IheTffisonur  at  the  har,  aud  your  trans  actions  with  hioi 
before;  did  yoii  ever  hoar  him  state  wliat  hia  plan  of  reform  whs! 

Yes,  I  have ;  he  always  stated  it  to  be  tlio  Duke  of  Eiuhmond's  plan— universal  suffrage 
and  annual  Parliaments. 

Was  that  said  to  you  publicly,  or  in  the  privacy  of  confidence  T 

It  was  said  publicly.    And  he  sold  uie  some  copies  of  the  Duke  of  Richmond's  letter. 

Mr.  ATToitNEY  Obsehrat..  I  really  must  obj>'i:t  to  this  sort  of  examination. 

Hr.  Erskinij.  Then  I  will  not  dcfeud  this  qnestion.  1  am.  pursuaded  your  lordships 
wilt  not  refuse  to  the  unfortunate  man  at  the  bar  that  evidence  whicb  has  buen  received  for 
every  ptisoner,  under  similar  circuinstunces,  from  tho  earliest  times  of  onr  history  to  the 
present  moment.  I  sm  sorry  to  consume  the  time  of  the  court,  bat  if  I  um  called  upon  I 
will  reppat  to  your  lordships,  ■BeTbilhn,  from  the  State  Trials,  various  questions,  upon  similar 
'  occasions,  put  by  (Jifii-rent  prisoners,  by  consent  of  nil  the  judges,  all  the  attorney  generals, 
sod  solicitor  generals,  and  counsel  for  the  Crown.  I  only  wish  to  know  whether  the  question 
is  objected  to  or  not. 

Hr.  ArroRNEV  General.  It  is. 

Mr.  EttSKiNB.  I  will  prooectl,  and  T  have  much  more  plcasmo  in  doing  it  from  the 
manner  in  which  the  attorney  ([eueml  cimdui-ted  himself  recently,  becuuse  the  moment  it  was 
stated  as  a  proceeding  which,  we  thought,  might  be  serviceable  to  the  prisoner,  and  consist- 
ent with  the  rules  of  evidence,  ho  instantly  actedeJ  to  its  production;  tfiBrufore,  independent 
of  iatisfyiug  your  lordships,  if  I  can  satisfy  my  learned  friend  that  we  ate  in  the  regular 
course.  I  am  persuaded  be  would  be  sorry  himself  that  this  prisoner  should  be  deprived  of 
the  advantage  all  others  have  enjoyed. 

Then  this  great  advocate  proceeds  to  give  the  cases  from  the  State  Trials 
npon  tlie  point  that  I  am  now  considering — the  declarations  of  a  prisoner  as  evi- 
dence of  hia  intent,  whether  it  were  unlawful  or  lawful,  in  the  matter  as  to  which 
be  is  charged. 

1  read  from  page  1068  ; 

Now,  what  is  tlie  present  case?     The  prisoner  is  charged  with  the  overt  acts,  which  I  need 
not  repeat,  because  we  arc  so  well  acquainted  with  the  nature  of  them. 
We  are  charged  with  overt  acts  in  issuing  this  order. 

But  he  is  not  chai^d  with  the  commission  of  those  acts  as  substantive  acta,  bn^  ho  is 
charged  with  having  in  bis  mind  the  wicked  and  detestable  purpose  of  aiming  at  the  destruc- 
tion of  the  king,  to  put  down  and  bring  the  king  to  death,  and  that  in  the  fulfilment  of  that 
moat  detestable  imagination  be  did  the  specific  acts  charged  upon  the  record. 

As  we  are  charged  here  with  intent,  not  to  put  down  the  king,  but  to  put  down 
Congress,  and  our  detestable  acts  are  to  put  a  tool  in  the  War  Department  to 
control  the  requisitions,  and  another  tool  in  the  Treasury  Department  to  get 
hold  of  the  moaey. 

Mr.  Erskirie  continues  : 

That  is  to  say,  that  he  agreed  to  assemble  a  convention  to  be  held  which  was  not  held— 
that  he  conspired  to  hold  it,  for  the  purpose  of  subverting  the  rule  and  authority  of  the 
country,  and  not  that  alone,  but  that  he  consented  to  hold  such  conveniion,  whieb  conven- 
tion, in  bis  mind,  was  to  accomplish  the  purpose  of  the  Bubversioo  of  the  government,  and 
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that  be  did  a^e  to  assemble  that  conTention  for  the  purpose  of  that  subversion  in  fuliil- 
ment,  Qot  ttat  the  other  is  the  consequence  of  it,  but  iu  fulSlment  of  the  dcteBtuble  pifposs 
of  com  passing  the  king's  death. 

Mp™,  then,  the  intention  of  the  mind  U  the  question  which  the  jury  have  to  try  ;  and  I 
think  I  mny  appeal  to  what  passed  in  the  court  on   Saturilay,  that  I  did  not  seek  to  Jay 
down  other  rules  of  evidence  than  those  that  have  beea  mo9t  receotlj  stated,  and  those  that 
have  been  doteriniued  in  ancient  times. 
Now  he  comes  to  the  cases  : 

The  counsel  for  Lord  Goovfrc  Glordon  were  the  present  Lord  Konyon,  lord  chief  justice  of 
the  Kiug's  Bench,  and  myself,  who  have  now  the  honor  to  speak  to  the  court :  and  I  was  per- 
mitted to  ask  (he  Rev.  Erasmus  Middletoo  (the  first  witness,  and,  therefore,  bis  exainiria.tioa 
fell  to  me  as  jonior  in  the  ca'^e)  these  questions—I  should  tell  yotir  lordship*,  to  make  it  more 
intollifrible,  that  the  (treat  ohjeet  was  to  see  whut  intention  Lord  Geoi^  Gordon  had,  which 
could  be  collected  only  from  what  passed  before— "Did  you,  at  any  of  these  niimeious  meet- 
ings of  this  Protestant  Association,  which  you  attonded  from  the  tiir.e  Lord  George  Gordon 
became  president  of  that  society,"  (which  was  two  years  before,)  "  till  the  S^th  of  May" — 

That  WRS  the  "  cnlmintition  "  of  Lord  George  Gforclon's  conduct ;  • 
— "  till  the  29th  of  May  i  did  you  ever  hew  Iiord  George  Gordon,  in  his  public  speeches  in 
that  association,  make  use  of  any  expressions  which  showed  any  disloyal  or  unconstitutional 
Intentions  in  him  !"  t 

"Not  in  the  least,"  aays  the  witness;  "the  very  reverse,"  Now,  continues 
Erskine : 

Now,  compare  this  with  tUoqnef'tion  lam  i;oing  to  ask;  a  cunning,  artful  man  might  stand 
up  in  a  Prot«5tant  association,  and  hold  fori.h  great  professions  when  he  meant  the  cmtrary ; 
but  no  man,  who  reposes  confidence  in  the  bosom  of  a  friend,  bnilding  himself  upon  the 
honor  and  honesty  of  his  friend,  when  he  tells  him  what  his  object  is,  will  doceive  hira. 
Good  God!  if  I  were' to  aslt  people,  did  not  Mr.  Hardy,  in  the  Correspondine  Society,  say 
that  tiie  Dnke  of  Kicbmouirs  plan  was  his  object,  he  might  say  it  there,  for  the  purpose  of 
its  afterwards  being  given  In  evidence,  that  he  had  publicly  avowed  thai;  if  that  maybe 
asked,  how  is  it  possible  toopposo  the  other!  The  examination  then  goes  on:  "Did  all  hia 
Bpecches,  delivoi'ed  as  president,  meet  with  your  approbation ;  and  did  it  appear  to  you  that 
bis  views  were  the  same  as  those  of  the  whole  associated  bodyl"  "Quite  bo."  "  Did  you 
ever  hear  Lord  Geoi^  Gordon  inalte  use  of  any  expressions  as  if  he  meant  to  repeal  this  bill 
hy  force  of  arms?"  "Not  in  the  least."  "Were  the  meetings  open?"  and  soon. 
Again  : 

The  next  rase  I  shall  state  is  that  of  my  Lord  Russell,  who  was  indicted  for  compassing 
the  king's  death,  and  the  overt  act  was  consulting  to  raise  rebellion  and  to  seize  the  king's 

Siiards.  In  his  det*ence  be  called  many  persons  of  quality  to  speak  to  his  aSectiou  Coward 
le  government,  and  his  detestation  of  risings  against  it — I  will  pause  here  a  uiinote.  Why, 
a  man  mi^bt  have  a  g;reat  deal  of  aflectiou  to  the  guvemmont  in  the  year  178(1  and  might 
rhange  upon  tbe  suhji-cl,  but  yet  the  crimlDut  law  of  England  looks  out  industriously  to  sea 
how  it  can  interfere  In  favor  of  liberty  and  life,  not  trying  how  it  can  shut  out  the  light,  but 
how  it  can  let  it  shiue  in ;  even  that  question,  which  I  do  not  think  one  of  the  strictest,  was 
HulFfred  to  be  let  iu,  because  Dr.  IJametltad  had  a  totif;  acquaintance  with  Lord  Russell,  and 
Lord  Russell  mifrht  not  have  conceived  the  purpose  ot  rebellion  till  a  short  time  before;  but 
I  shall  ask  as  to  the  time  when  they  say  this  man's  mind  was  full  of  this  conspiracy — 

As  we  Ho  here — the  time  of  this  intent ;  no  other  time — 
but  I  shall  ask,  t 
horrihle  in  its  nature,  what  w. 
friend  as  the  object  of  all  these  socieOes  ! 

"Doctor  Burnet,"  (says Lord  Russell,)  "if  yon  pleaS' 

versationl"    Doctor  Burnet  says;  "I  have  had  the  honor  t.  _, 

several  years,  and  he  hath  declared  hiniselE  witli  much  conBdente  lo  mo,  and  ho  always, 
upon  all  occasions,  espressed  himself  agalust  all  risings."  Now  tljjs  is  not  character  to  say 
that  Lord  Russell  was  a  quiet,  peaceable  man;  no,  this  is  evidenceof  conversation;  myLoM 
Russell  declared  it  so;  therirf'ore  it  is  not  that  you  are  to  raise  a  probability  upon  the  subject 
by  the  general  nature  of  a  man's  character,  or  what  you  think  of  him ;  but  It  shall  be  allowed  to 
witnesses  to  say  what  the  person  trying  has  expressed,  because  it  raises  an  intrinsic  improba- 
bility of  his  being  guilty  of  tiie  crime  imputed  to  him.  Doctor  Burnet  says;  "lie  always; 
expressed  ifimself  against  all  risings ;  and  when  he  spoke  of  some  people  that  would  provoke 
to  it,  he  expressed  himself  so  determined  against  that  matter  I  think  no  man  could  do  more." 
Now,  whnt  we  expect  to  prove  is,  tiiat,  so  for  from  there  beitig  any  ititent  on 
the  part  of  the  President  t,o  select  a  tool  to  take  possession  of  the  War  Office, 
he  asked  first  the  General  of  the  army.  Grant,  and  when  he  failed  him,  who 
nest?    The  nest  moat  liouored  soldier  that  we  have,  Sherman.    He  was  a  tool! 
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It  was  the  PreaideDt's  purpose,  they  say,  to  put  a  tool  there  !  That  was  hia 
ijiteiit,  to  find  a  man  who  could  take  a  bribe,  by  brevet  perhaps,  and,  baring 
found  such  a  man  as  that,  put  him  there !  They  gay  he  did  liud  such  a  man  in 
Thomas,  "  a  disgraced  officer."  Well,  if  that  was  his  intent  in  the  fall ;  if  with 
;liat  intent  he  put  Cooper  in  the  Treasui-y,  it  must  bare  been  with  that  intent 
hu  would  put  Sherman  in  the  War  Office.  Before  he  thought  of  Thomas  at  all, 
bofoi'e  he  thought  of  any  subordinate,  be  took  one  of  the  moat  honored  officers 
of  the  land,  and  said  to  him  ■  "  Come  now,  take  this  office ;  you  are  fit  to  be 
my  tool — tnke  this  office,  not  to  cirry  it  on  as  you  carried  on  this  great  war, 
not  to  remain  a  trusted  and  honorable  man,  but  to  become  my  subordinate  and 
my  tool!"  t^Wil!  the  gentleman  say  that  the  Free  id  ent  at  that  time  had  an 
intent  to  seize  upon  the  requisitions  ot  that  department,  to  get  a  man  there  who 
'^  would  send  an  improper  requisition  over  to  the  Treasury,  as  he  got  a  man  in  the 
Treasury,, as  they  Bay,  t«  honor  aa  Ui4l'T(iper  requisiiiim — that  the  President 
had  put  him  there  to  drive  Congress  oA  '>f  these  bails,  and  that  he  intended  to 
put  Sherman  there  to  become  bis  tool  O  Would  the  gentleman  dare  to  say  that? 
Would  the  President,  in  the  first  pli^t  Pftve  dared  to  make  such  a  proposition 
to  Fuch  a  man  as  General  Sherman  ?j 

Gentlemen  of  the  Senate,  if  you  are  to  raise  a  presuniption  that  the  President 
intended  to  carry  out  an  unlawful  purpose  by  appointing  Cooper,  that  he  intended 
to  carry  out  the  same  unlawful  purpose  by  appointing  Thomas,  how  does  it 
happen  that  you  do  not  give  him  the  benefit  of  the  presumption  arising  from  his 
attt-mpt  to  get  such  a  man  as  General  Sherman,  that  could  not  be  made  a  tool 
of?     And  yet  this  is  all  to  be  shut  out  from  the  defence  of  the  Piesidi^nt ! 

In  the  cases  that  I  have  put,  the  case,  for  instance,  of  Lord  George  Gordon, 
who  was  indicted  for  a  treasonable  speech  made  on  a  certain  day — 1  forget  the 
date — before  a  certain  association,  he  was  allowed  to  go  into  proof  running 
through  a  period  of  two  years  before  that  in  meetings  of  that  same  association, 
that,  instead  of  encouraging  risings  or  iusurrcctious,  he  had  set  hia  face  against 
them.  All  that  was  admitted,  although  it  was  begun  two  years  prior  to  tlie 
declaration  for  which  he  was  indicted,  and,  indeed,  more  than  two  years  before, 
certainly  not  cluatering  about  the  same  lime,  not  during  the  time  when  they  say 
the  intent  arose,  but  long  prior  to  that  time,  when,  in  fact,  .his  intent  may  have 
been  honest ;  for  in  two  years  a  man  may  change  his  intent.  They  might  have 
said  at  tliat  time,  "  You  have  gone  too  far  back ;  the  question  ia  as  to  your 
intent  at  the  time  of  the  transaction  ;  aa  to  your  intent  of  the  time  when  we 
have  given  evidence  againat  you."  Lord  George  Gordon  went  back  two  years 
behind  that.  We  stop  within  the  time  which  they  have  fixed  themselves.  We 
do  not  ask  to  give  aay  testimony  as  to  the  President's  intent  before  the  acts 
which  they  have  brought  forward  to  raise  s,  presumption  of  guilt  against  him. 

Tbey  began  in  the  fall  of  J867  with  the  appointment  of  Cooper,  as  they  aay. 
This  is  in  the  subsequent  winter,  when  Sherman. is  here,  right  in  the  middle  of 
this  transaction.  The  President,  as  they  say,  had  this  intent  all  along  before 
the  act  had  culminated;  that  is,  had  ended,  had  reached  its  consummation — all 
tliat  time,  they  say,  the  bad  intent  was  in  the  President's  mind,  and 'they  use 
every  circumstance  they  can  against  him  to  raise  the  presumption  that  he 
intended  t*  carry  it  out.  Now,  we  want  to  show  his  acts  and  his  declarations 
during  that  time  to  dissipate  this  idea  that  the  President  had  any  unlawful 
intent,  to  show  that  he  was  not  seeking  after  a  tool,  but  seeking  for  an  honest, 
honorable,  high-minded  soldier — to  do  what)  That  which  was  unlawfuH 
'No ;  but  to  do  that  which  the  Preaident  thought  belonged  to  him.  *  We  will 
show  you  ibat  he  asked  General  Sherman  if  he  would  take  that  office  upon  the 
removal  of  Mr.  Stanton,  and  then  said  to  General  Sherman 

Mr.  Manager  Butler.  That  is  not  allowable. 

Mr.  Stanbrbv.  What!  that  1  cannotatate  what  we  are  going  to  prove]  I 
insist  on  it  aa  a  right. 
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Mr.  Manftger  Butler.  I  insist  that  it  ia  never  ^one  in  any  cnart.         '       ~     '^-^ 

Mr.  Stanberv.  If  the  Senate\cho08e  to  Hirfp  rae  I  will  stop ;  but  I  hope  Ij 
shall  be  allowed  to  state  what  I  expect  to  prove.     I  iiavo  heen  too  long  atthe^r 
bar  not  to  know  that  I  have  that  right.     The  gentleman  may  answer  my  ai^ijr 
ment,  but  I  hope  he  will  not  stop  it. 

Mr,  Manager  BtiTLGK.  If  you.  look  at  the  book  you  hold  in  your  hand  you 
will  find  that  Erskine  stopped  the  attorney  general  in  precisely  the  same  case     , 
fropi  whieh  you  have  quoted,  and  said,  "  You  must  not  read  a  letter." 

Mr,  Stanbkbv,  "  Must  not  read  a  letter !"  I  am  not  rea(iing  a  letter  ;  I 
aro  stating  what  I  expect  to  prove,  and  the  gentleman  takes  me  up.  He  does 
not  understand  where  he  is  or  where  I  am.  He  puts  an  intent  into  my  mind 
that  I  have  not  got,  as  he  seems  to  have  the  very  good  faculty  of  putting 
intents  into  every  man's  mind,  VVe  expect  to  show  that  the  President  not 
only  asked  General  Sherman  to  take'  this  position,  but  told  him  then  dintinctly 
what  hia  purpose  was,  and  that  was  to  put  that  ofRce  in  snch  a  situation  as  to 
drive  Mr.  Stanton  into  the  courts  of  law. 

Mr,  Manager  Butlek.  Thie  ia  whoHy  unprofessional  and  improper. 

Mr,  Stanbebv,  I  will  judge  of  that.  Erakine  in  this  argument  introduces  a 
great  many  cases,  whicji  it  would  take  too  long  to  read ;  but  finally  the  question 
whieh  he  put  was  allowed  to  be  put  and  w&a  aTiswered,  and  I ,  understand  the  l 
decision  in  Hardy's  case  has  gone  into  the  text-books  aa  law.  Bat  it  was  not  ' 
necessary  to  have  Hardy's  case.  I  will  ask  any  lawyer  who  has  ever  tried  a 
case  where  the  question  was  the  intention,  and  whei'e  the  case  made  against  his 
client  waa  of  facts,from  which  a  presumption  of  intention  was  pretended  to  be 
raised  by  the  proaecution,  may  he  not  show  contemporaneous  acts,  acts  cover- 
ing the  6Hme  time  as  thoBe''uaed  againat  him,  declarations  within  the  same  time 
with  those  used  against  him ;  may  he  not  be  allowed  to  resort  to  these  to  rebut 
the  criminal  intention,  and  to  show  tnat  his  intention  waa  fair,  honeal.,  and  legal  T 
Undoubtedly  auch  ia  the  law,  and  it  is  upon  this  groand  that  we  ask  the  intro- 
duction of  the  testimony  of  General  Sherman. 

Mr.  Manager  Btitlbb,  Mr.  President,  senators,  I  was  quite  willing  to  put 
this  case  to  the  judgment  of  both  lawyers  and  laymen  of  the  Senate  without  a 
woid  of  argument;  and  I  only  speak  now  to  "the  lawyers,"  because  the  learned 
counael  for  the  President  emphasizes  that  word  a»  though  he  expected  some 
peculiar  advantage  from  speaking  to  the  lawyers  of  the  ."■enate.  "All  the  rules 
of  evidence  are  founded  upon  the  good  sense  of  mankind,  as  experience  in'  the 
courts  of  law  has  shown  what  is  most  likely  or  unlikely  to  elicit  truth,  and  they 
address^hemselves  just  as  well  to  the  layman  as  they  do  to  the  lawyeh  There 
is  no  gentleman  in  tiie  Senate,  nay,  there  ia  no  gentleman  anywhere,  that  can- 
not underatand  this  queation  of  evidence ;  and  if  the  plain  rules  of  fair  jodg- 
ment  and  fair  examination  are  applied  to  it,  aa  I  doubt  not  they  will  be,  there 
can  be  no  difficulty  in  the  njatter. 

I  agree  that  I  labor,  "not  under  any  weight  of  the  argument  that  has  just  been 
put  forward  against  me.  but  labor  under  the  weight  of  the  opinion  of  the  pi-e- 
siding  officer,  who,  deciding  without  argument,  has  told  the  Senate  that  in  hia 
opinion  this  came  within  the  previous  ruling,  which  I  suppose  to  be  the  rulinif 
of  yesterday.  If  it  did  I  should  not  for  a  moment  have  troubled  the  Senate, 
because  1  have  long  since  learned,  however  they  may  be  againat  me,  to  bow  to 
the  decisions  of  the  tribunal  before  which  I  am. 

But  this  is  entirely  another  and  a  different  case.  In  order  to  understand  it  let 
IS  see  what  is  the  exact  queation.  The  exact  question  is,  "  In  that  interview," 
to  wit,  on  the  14th  of  January,  "what  conversations  took  place  between  the 
President  and  you  in  regard  to  the  removal  of  Mr.  Stanton  t"  "  What  cnnver- 
sation ;"  it  does  not  apk  for  act,s  now  ;  pray,  gentlemen,  keep  the  distinctioa. 

"  What  conversation  took  place  between  you  V  is  the  question,  and  upon 
that  the  Senate  will  vote. 
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Now,  Low  IB  this  attempted  to  be  supported  ?  I  agree  tbat  the  first  part  of 
the  argumput  made  by  the  learned  Attorney  General  was  the  very  best  one  he 

■  ever  made  in  his  life,  because  it  coiieistpd  mostly  in  reading  what  I  had  said; 
[Laughter.]  He  put  the  question,  and  I  have  a  right  to  say  so,  I  trust,  without 
any  immodealy,  because  be  adopted  all  I  said  as  iiis  own,  which  is  one  of  the 
highest  compliments  1  ever  had  paid  to  me.  I  thought  it  was  a  good  argument, 
ienatora,  when  I  made  it  to  yon ;  I  hoped  it  wonld  convince  you  that  it  was 
right ;  but  it  failed.  If  it  can  be  any  better  now  in  the  month  of  the  Attorney 
General  I  dcaire  to  see  the  result.  I  was  arguing  about  putting  in  the  Presi- 
dent's act  in  appointing  Mr.  Cooper,  I  tried  in  every  way  I  could  to  get  it 
before  you ;  I  tried  to  show  you  that  you  ought  to  permit  me  to  do  ao  ;  but  by 
an  Almost  solid  vote  you  said  I  should  not.  I  said,  "  I  can  prove  the  iutent." 
My  argument  failed  to  convince  yon.     Will  it  do  nny  better  when  read  by  the 

'musical  voice  of  mj' friend  from  Ohio?  I  think  not.  Of  course  you  will  allow 
me  to  have  bo  much  self-gratiilation  as  still  to  say  that  I  think  it  ought  to  have 
convinced  you,  ,  I  only  bow  to  the  fact  that  it  did  not. 

But  the  point  was  there  that  I  was  attempting  to  prove,  not  a  declaration  of 
Mr.  Johnson,  but  his  act  in  putting  in  Cgoper ;  here  they  ask  for  conversations. 
We  failed  ;  the  Senate  decided  that  we  could  not  put  in  any  act  except  such  as 
was  charged  in  the  articles.  We  do  not  charge  in  the  articles  an  attempt  to 
bribe,  or  use  as  a  tool,  the  gentleman  who  is  ou  the  stand,  for  whom  we  all  have 
io  high  a  respect.  1  do  not  think  that  we  have  that  appreciation  of  him. 
Whatever  appreciation  the  President  might  have,  we  never  had  that.  What 
do  we  charge  )  We  charge  that  he  used  the  man  whom  we,saw  on  the  stand 
here  before  as  a  tool,  and  judge  ye  on  your  consciences  whether  he  is  not  oa 
his  appearance  here  a  fit  instrument.  Judge  ye!  Judge  ye!  You  have  seen 
him — a  weak,  vacillating,  vain  old  man,  just  fit  to  be  pampered  by  a  little  pride 
to  do  things  which  no  man  and  no  patriot  would  dare  do.  Why,  let  me  caU 
your  attention  for  a  moment  to  him.     On  this  stand  here  yesterday  he  was 

toing  ou  to  say  that  his  converaariou  was  playful  to  Karsner,  playful  to  Wil- 
eson  ;  bat  when  he  saw  that  tbat  was  not  so.  that  that  did  not  put  him  in  a 
dignified  position,  he  swung  back  to  the  truth,  and  told  us  be  meant  to  have 
force  to  the  shedding  of  blood. 

Mr,  EvflBTS.  He  said  exactly  the  contrary, 

Mr.  Manager  Butleb.  I  do  not  understand  the  gentleman. 

Mr.  EvARTS.  He  said  exactly  the  contrary.  ' 

Mr.  Manager  BuTLiiR.  He  said  that  he  had  made  up  his  mind  to  use  force  to 
the  shedding  of  blood. 

Mr.  EvARTS.  No;  to  break  a  door;  but  when  he  thought  of  shedding  blood 
he  retracted  hia  opinion. 

Mr.  Manager  Butleb.  And  he  remained  of  that  mind  until  the  next  morning. 

Mr.  EvARTS.  No ;  be  did  not  say  that. 

Mr.  Manager  Butler,  What  he  found  at  the  masquerade  ball  or  elsewhere 
to  change  hie  mind  he  has  not  told  us ;  nor  can  he  tell  us  when  he  changed  bis 
mind.  Am  I  not  right  ?  But  I  pass  from  that ;  I  am  only  calling  the  atten- 
tion of  the  Senate  to  the  distinction  between  the  two. 

Now,  then,  how  is  this  attempted  to  be  supported?  The  learned  gentleman 
from  Ohio  says  what  t  He  says  "  in  a  counterfeiter's  case  we  have  to  prove  the 
Kttnler."  "Yes,  true  ;  and  bow  ?  By  showing  the  passage  of  other  counterfeit 
bills  1  Tes ;  but,  geutlemen,  did  you  ever  bear,  in  a  case  of  counterfeiting,  the 
,  counterfeiter  prove  that  he  did  not  know  the  bill  was  bad  by  proving  that  at 
some  other  time  he  passed  a  good  bill  1  Is  not  that  the  proposition  ?  We  try 
the  counterfeit  bill,  which  we  have  nailed  to  the  counter,  of  the  21st  of  Febru- 
ary ;  and,  in  order  to  prove  that  he  did  not  issue  it,  he  wants  to  show  that  he 
passed  a  good  bill  on  the  14th  of  January,  It  does  not  lake  a  lawyer  to  under- 
stand tbat.     That  is  the  proposition. 
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We  prove  that  a  counterfeiter  passed  a  bad  bill :  I  am  following  the  illustra^ 
tion  of  my  learned  opponent.  Paving  pro^Q  that  he  passed  a  bad  bill,  what 
13  the  evidence  he  proposes  1  That  at  some  other  time  he  told  somebody  else, 
ft  good  mao,  that  he  would  not  paaa  bad  money,  to  give  it  the  etrongest  form ; 
and  you  are  asked  to  vote  it  on  that  reason.  I  take  ihe  illustration.  Is  there 
any  authority  brought  for  that  ?     No. 

What  iB  the  nest  ground  t  The  next  is  that  it  is  in  order  to  show  Andrew 
Johnson's  good  character.  .  If  they  will  put  that  in  testimony  I  will  offEn  the 
door  widely.  We  shall  hare  no  objection  whenever  tliey  offer  thai,  I  wiH 
take  all  that  is  said  of  him  by  all  good  and  loyal  men,  aiietlier  for  probity, 
patriotism  or  any  other  mattei-  that  they  choose  to  put  in  issue.  But  how  do 
they  propose  to  prove  good  character  ?  By  showiiig  what  he  said  to  a  gentle- 
man. Did  you  ever  hear  of  good  eharaeter,  lawyers  of  the  Senate;  laymen  of 
the  Senate,  did  you  ever  hear  a  good  character  proved  in  that  way  t  A  man's 
character  is  in  issue.  Does  he  call  np  one  of  hia  neighbors  and  ask  what  the 
man  told  him  about  his  character  ?  No  ;  the  geueral  speech  of  people  in  the 
community,  what  was  publicly  known  and  said  of  him,  is  the  point,  and  upon 
that  went  Hardy's  case. 

Now,  then,  lawye'rs  of  the  Senate,  I  have  never  seen  before  cited  in  the  course 
of  an  argument  on  the  law  the  speeches  of  counsel.  I  thought  it  was  not 
within  the  common  usage  of  the  profession.  Am  1  not  right,  lawyers  of  the 
Senate ;  and  yet  page  after  page  of  the  argument  of  Mr.  Erskiue,  who  was  going 
foi-ward  in  every  way  that  he  could  to  save  the  life  of  Lis  client,  has  been  cited 
bete  to  the  Senate  to  govern  them  as  %  precedent.  A  more  unprofessional  act  I 
never  knew. 

Mr.  Stanbury.  Mr.  Chief  Justice,  I  must  ask  the  gentleman  to  cease  these 
statements  of  "  unprafession^"  matter.  1  read — I  wish  the  gentleman  to 
attend  to  what  I  say  now — I  read  only  so  much  of  the  argument  of  Ersk- 
ine  as  showed  the  application  of  the  cases  which  I  read  from  Erskine'a  speech. 
That  was  all. 

Mr,  Manager  Butler.  I  attended'  wiih  care  to  what  was  said ;  I  had  the 
book  in  my  hand  and  followed  the  gentleman;  the  argument  of  the  counsel 
only  was  read  ;  and, now,  to  show  the  application  of  that  particular  case,  let  ma 
ask  what  the  qiiestion  thei-e  was.  The  question  was,  what  were  the  public 
declarations  of  Mr.  Hardy  ?  lie  was  accused  of  haviug  made  a  speech  and 
made  a  series  of  speeches  which  were  held  to  be  treasonable.  Then  the  ques- 
tion wjis,  what  was  his  character  as  a  loyal  man,  and  upon  that  the  discussion 
arose  ttom  which  citations  havQrbeeii  made;  and  when  the  discuss  ton  finally 
terminated,  gentlemen  of  the  Senate,  what  was  the  question  ?i  I  read  from  page 
I0t)6  of  the  twenty-fourth  volume  of  the  State  Trials  : 

Did  you  befoie  (he  time  of  this  conveDlion  being  lieW,  whicli  is  imputed  to  Mr.  Hardy, 
ever  lie.^r  from  him  what  hia  objecto  were— ivhetUer  he  has  at  all  mixed  himself  in  that 
business  J 

I  have  very  often  conversed  with  him,  aa  I  mentioned  before,  about  hln  plan  of  reform  ; 
he  always  adhered  to  (he  Duke  of  Eichroond's  plan,  and  said  that  will  be  the  plan  that  will 
be  adopted  in  the  end.  I  disagreed  with  him  about  that,  and  that  oecaaioned  it  more  par- 
ticularly to  be  marked  .in  iny  memory ;  we  dispuleil  about  it,  aud  he  always  ohEtinately 
adhered  to  it,  aud  stated  that  to  ba  the  object  of  the  aoeiety,  and  bia  whole  object. 

Was  thia  aaid  iu  the  confidence  of  private  regard  or  in  public  company,  where  it  might  be 
sud  oBtenlatiously  t 

I  was  never  in  public  company  with  him ;  he  and  another  person  were  with  me  one  night, 
and  I  have  bad  long  aud  frequent  conveiaatious  with  him  upon  the  aubjetit. 

From  all  that  you  have  soeii  of  him,  what  is  hia  chartmtor  for  aiueerity  and  truth? 

I  have  every  leBson  to  believe  him  to  be  a  very  giuceie,  simple,  h.inest  man. 

ilfr.  Attorney  Geturul.  If  this  had  been  stated  at  firgt  to  bo  the  question  meant  to  be 
asked,  I  do  not  see  what  possible  objection  I  could  have  to  it. 

And  if  they  will  ask  General  Sherman  or  anybody  else  what  is  Andrew  John- 
son's character  for  sincerity  and  truth  I  will  not  object,  I  assure  you.  That 
was  the  whole  question  about  which  the  dispute  arose  in  Hardy's  case;  and 
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the  Attorney  General  finally  said  "if  I  had  known  that  waa  what  you  ate  after 
I  never  should  have  objected." 

What  was  Lord  George  Gordon's  case?  This  is  au  illustration  of  the  difS- 
cnlty  of  reading  from  the  argmneuta  of  counsel,  whether  they  are  made  here  by 
me  or  made  by  Lord  Erskine  in  regard  to  Gordon's  trial.  We  are  on  one  side 
when  we  are  arguing  our  cause,  and  we  are  apt  to  get  our  minds  somewhat 
biasecl.  What  was  Lord  George  Gordon's  case?  Lord  George  Gordon  was 
accused  of  treason  in  leading  a  mob  of  Protestants  against  the  House  of  Parlia- 
ment ;  and  there,  in  order  to  show  his  intention,  there  were  allowed  to  be  put  in 
evidence  against  him  the  cries  ol'  the  mob  made  publicly  and  orally  as  part  of 
the  res  gestre.  To  meet  that,  what  was  the  defence?  The  defence  waa  the 
insanity  of  Lord  George  Gordon,  and  upon  that  defence,  and  Bpon  the  whole 
case  tliey  went  into  the  widest  possible  range.  Let  the  gentlemen  on  the  other 
Bide  conic  in  and  prove— which  is  the  best  defence  they  have  got — that  Andrew 
Johnson  ia  insane,  and  we  shall  tlien  go  into  all  his  conversations  to  see  whether 
he  talked  or  acted  like  n  sane  man,  on  which  idea  in  that  case  the  defence  went 
into  Lord  George  Gordon's  acts  and  aayings,  but  in  no  other  way. 

Then,  what  ia  the  next  thing  that  is  aaid  about  this?  They  then  go  into 
Lord  William  Rusaell's  case.  Lord  Russell's  case  was  one  of  those  so  elo- 
quently denounced  by  the  gentleman  who  opened  lor  the  President  yesterday 
as  one  of  those  cases  occurring  under  the  Plantageuets  and  Tudors  which  he 
would  not  appeal  to  for  authority.  They  do  drink  at  our  fountain  aometimes. 
Tliey  have  got  back  now  to  those  cases  which  they  would  lay  aside  yesterday. 
They  have  come  back  to  them  to-day ;  but  what  was  there  ?  The  whole  ques- 
tion was,  what  was  Lord  William  Russell's  character  for  loyalty.  The  question 
asked  the  witness  waa,  what  was  his  character  for  loyalty,  to  which  the  reply  was 
''good."  Then  he  waa  asked  "  How  long  have  you  known  him?"  and  he  replied 
"  I  have  known  him  some  time."  Then  came  the  question  "  Did  you  ever  hear 
.himexpresabimaelf  against  the  King  and  against  the  government !"  to  which  the 
answer  was  "  No ;"  and  then  followed  the  question,  "  Did  you  ever  hear  him 
express  himself  in  favor  of  insurrection  ?"  "and  the  answer  was  "  No."  That  ia 
precisely  as  every  lawyer  here  has  heaid  the  question  of  character  inquired 
into.  The  question  is,  "  What  is  the  character  of  such  a  man  for  truth  ?"  The 
witness  says  "  Good."  That  ia  not  putting  in  hearsay.  That  ia  to  get  a  nega- 
tive. In  that  case  they  were  not  asking  for  what  Lord  Buasell  said,  but  they 
were  offering  to  prove  that  he  did  not  say  anything  that  was  treasonable,  not 
what  he  did  say;  and  that  was  upon  the  question  uf  his  good  character. 
r  Let  me  call  your  attention  to  the  other  point  upon  which  this  ia  pressed,  and 
that  seems  to  be  the  strong  point  in  the  case,  because  my  friend  aaid  as  he 
opened  it,  "  this  is  very  vital,"  hoping.  I  suppose,  that  by  possibility  he  might 
in  some  way  be  able  to  fright  you  from  your  propriety.  If  it  is  a  very  vital 
matter  you  will  pardon  me  for  arguing  it  at  some  length. 

Mr.  STANBEfiV.  Will  the  learned  manager  allow  me  one  moment  ?  In  regard 
to  Mr,  Hardy's  case,  he  has  fallen  into  an  error  in  reading  the  question,  which 
waa  not  the  one  at  all  I  was  upon.     He  read  as  to  general  character. 

Mr.  Manager  Butler.  To  that  I  say  I  have  fallen  into  no  such  error, 

Mr.  Stanbery.  One  moment,  if  you  please. 

Mr.  Manager  Butlbr,  No ;  I  cannot  allow  you  to  interpolate  for  the  purpose 
of  stating  that  I  did  not  cito  correctly. 

Mr.  Stanbery.  One  moment  for  a  correction. 

Mr.  Manager  ButleB,  I  cannot  apare  a  moment,  sir. 

Mr.  Stanbery.  I  wish  to  show  only  that  the  very  question  was  put  and 
anawered  under  the  decision  of  the  court  in  that  case. 

Mr.  Manager  Bdtlbr.  Allow  me  to  say  that  I  read  the  only  question  that 
was  put  and  directly  after  it  was  allowed  to  be  put 

Mr.  Stanbery.  I  shall  have  to  leave  it  to  my  associate. 
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.  Mr.  Manager  Butler.  Certataly.  If  yow  will  turn  to  the  case  you  will 
find  it,  Bir,  I  began  with  "  Mr.  Daniel  Stuart  examined  by  Mr.  Erekine,"  and 
I  read  from  there  to  where  the  attorney  general  said,  ■'  If  this  had  been  stated 
at  first  to  be  the  question  meant  to  be  asked,  I  do  not  see  what  poaaibie  objec- 
tion I  could  have  to  it."  I  read  from  where  the  conrt  decided  down  to  where 
the  question  was  put  and  answered,  and  to  what  the  attorney  general  eaid  about 
it.  Therefore  I  made  no  mistake.  I  am  not  in  the  habit  of  reading  a  portion 
and  leaving  out  a  portion  of  a  man's  speech,  and  then  commenting  upon  it. 

Now,  senators,  what  ia  the  other  point  ?  and  it  is  the  only  one  I  feel  any- 
trouble  about.  That  is  that  some  gentlemen  may  think  that  this  question 
comes  within  the  decision  of  yesterday.  Yesterday  we  objected  to  the  Presi- 
dent's declaration  after  we  said  the  conspiracy  had  culminated.  It  was  claimed 
that  they  had  a  right  to  put  in  what  he  said  when  Thomas  reported  hack  to 
him,  and  the  Senate  decided  that  if  should  be  put  in ;  but  now  they  propose  lo 
go  a  month  prior  to  that  time,  and  they  propose  to  go  over  a  space  of  time 
where  we  offered  evidence  to  prove  the  President's  bad  iutent,  and  the  Senate 
of  the  United  States  ruled  it  out.  I  allude  to  Cooper's  case.  We  offered  to 
prove  that  in  December  he  put  Cooper  in,  and  what  Cooper  was  doing  in  order 
to  show  the  President's  bad  intent;  and  the  Senate  of  the  United  States,  npon 
the  offer  of  the  representativea  of  the  people  of  the  United  States,  ruled  that 
out ;  and  now  the  gentlemen  propose  to  go  on  and  show  what  the  President  said 
to  General  Sherman.' 

'  One  argument  jvhich  I  used  to  appeal  to  prejudice  ia  that  I  stated  that  the 
President  was  seeking  for  tools.  I  said  so;  but,  at  the  same  time,  I  said  that 
he  never  found  one  in  General  Sherman.  What  I  mean  to  say,  and  what  will 
appear  to  you  and  the  country,  is  that  he  was  seeiking  for  somebody  by  whom  he 
might  get  Mr.  Stanton  out ;  some  gentleman  of  the  army.  First  he  tried  Grant ; 
then  he  wanted  to  get  General  Sherman  in,  so  that  when  General  Sherman,  not 
■wanting  the  cares  of  office  upoa  him  for  a  moment,  ready  to  get  rid  of  them  at 
any  time,  should  resign  and  leave,  so  as  to  get  rid  of  it,  aa  he  doubtless  would, 
he  could  then  pnt  in  somebody  else.  He  went  along;  he  began  with  Grant, 
and  he  went  down  through  Grant  and  down  through  Sherman  and  *jfeorge  K. 
Thomas,  and  down,  down,  until  he  struck  Lorenzo  Thomas,  and  then  he  found 
the  man  who  could  be  put  in.  Now,  the  gentlemen  propoae  to  offer  to  prove 
that  he  did  not  find  a  tool  in  General  Sherman,  in  order  to  satisfy  the  Senate 
that  he  did  not  find  one  in  Thomas !  Do  theae  two  things  hold  together  1  Does 
one  helofjg  to  the  other  1  Because  he  did  not  find  a  tool,  a  proper  man  to  be 
made  an  ad  interim  Secretary,  and  to  sit  in  his  cabinet  aa  an  ad  interim  Secre-^ 
tAry,  in  General  Sherman,  does  that  prove  that  therefore  he  did  not  find  a 
proper  man  in  Thomas? 

But,  then,  look  at  the  vehicle  of  proof.  What  is  the  vehicle  of  proof  J  They 
do  not  propose  to  prove  it  by  his  acts.  When  they  are  offered  I  shall  be  willing 
to  let  them  go  in.  Let  them  offer  any  act  of  the  President  about,  that  time. 
either  prior  or  since,  and  I  shall  not  object,  although  the  Senate  ruled  out  an 
act  in  Cooper's  case.  But  how  do  they  propose  to  prove  it  ?  "  What  conver- 
sation took  place  between  the  President  and  youl"  I  agree,  gentlemen  of  the 
Senate — I  repeat  it  even  after  the  criticisms  that  have  been  made — that  you  are  a 
law  unto  yourselves.  You  have  a  right  to  receive  or  reject  aivy  testimony.  All 
the  common  law  can  do  for  you  is,  that  being  the  accumulation  of  the  esperience 
of  thousands  of  years  of  trfal,  it  may  afford  some  guide  to  you ;  but  you  can 
override  it.  You  have  no  right,  however,  to  override  the  principles  of  justice 
and  equity,  and  to  allow  the  case  of  the  people  of  the  United  States  to  be  pvejn- 
diced  by  the  conversations  of  the  criminal  they  present  at  your  bar,  made  in  hia 
own  defence  before  the  acts  done  which  the  people  complain  of.  That  I  may, 
I  trust,  without  offence  say ;  because  there  is  a  law  that  must  govern  ns  at  any 
and  all  times,  and  the  single  question  ia — I  did  not  mean  to  troable  the  Senate 
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witb  it  before,  and  never  will  again  on  this  question  of  coaversation — what  limit 
IB  there  T  If  this  is  allowable  you  may  put  in  liia  convei  sations  with  everybody; 
yon  may  put  in  his  conversations  with  newspaper  repoiters — and  he  is  very  free 
with  those,  if  we  are  to  believe  the  newspapera.  If  he  has  a  right  to  converse 
with  General  Sherman  about  this  case  and  put  that  in,  I  do  not  see  why  he  has 
not  a  right  to  converse  with  Mack,  and  .iohn.  and  Joe,  and  J.  B.,  and  J.  B,  8„ 
aud  T.  It.  S.,  and  X.  L.  W.,  or  whoever  he  may  talk  with,  ami  put  alt  that  in. 
I  take  it  there  ia  no  law  wliiuh  makes  a  conversation  witb  General  Sherman 
any  more  competent  than  a  conversation  with  any  other  man.  And  where  are 
you  going  to  stop  in  this  triai  1  Go  on  thus  and  they  will  get  the  forty,  the  sixty, 
the  ninety,  the  one  hundred  days — more  than  the  forty  they  first  asked,  by  aim- 
ply  calling  everybody  with  whom  the  President  has  had  conversation ;  for  I 
believe  I  may  aay  without  offence,  that  he  ia  understood  to  be  a  great  conversa- 
tionalist, and  on  this  principle  they  may  introduce  proof  of  all  that  he  has  said 
to  everybody  else  about  that  time  about  the  case  ;  and  if  we  may  believe  report, 
we  are  to  have  reporters  and  everybody  else  with  whom  the  President  has 
engaged  in  conversation. 

Allow  me  to  say  one  thing  further.  Gentlemen  of  the  Senate,  I  said  in  your 
hearing  to  the  learned  counsel  that  I  did  not  think  it  right  for  him  to  slate  what 
lie  expected  to  prove ;  and  in  order  to  prevent  his  stating  it,  I  said  lie  might 
imagine  any  possible  conversation.  I  objected  to  it,  because  he  thereby  gets 
before  the  court,  before  the  court  and  jury,  before  the  court  and  the  country,  a 
supposition  that  be  could  prove  that  thing.  That  is  what  it  is  done  for;  it  19 
an  argument  to  the  prejudice;  and  I  thought  it  then  unprofessional,  and  I  state 
that  in  that  very  book  which  he  held  in  his  baud  in  Hardy's  c:tae  the  attorney 
geueral  of  England  offered  to  read  a  letter  found  in  Hardy's  poaseaaiou  and  he 
began  to  read  it.  Erskine  objected,  and  said  "You  must  not  read  it  until  it  is 
allowed  to  go  in  evidence."  Said  he,  "  I  want  the  court  to  understand  what  is 
in  the  letter."  "It  cannot  be  read  for  that  purpose.  Argue  from  its  situation, 
ai^ue  from  where  it  was  found,  argue  from  who  signed  it,  what  its  pertinency 
or  relevancy  is ;  but  you  cannot  read  the  letter  and  put  it  in  before  the  court 
and  jury%ntil  after  it  is  ruled  to  be  in  evidence."  The  gentleman  in  his  prac- 
tice— 1  charge  it  upon  him  here — haa  seen  hundreds  of  times  a  court  slop  coun- 
sel and  say,  "  Hand  it  to  me  ;  hand  the  paper  up  to  me ;  you  must  not  read  it 
until  after  it  ia  ruled  upon."  I  objected  all  that  I  could,  but  an  aggregate  body 
like  this  of  course  could  not  stop  him  if  he  chose  to  go  on.  'Sow,  what  was 
J  said  after  he  had  argued  it  ?  He  said  he  wanted  to  show  that  the  President 
I  had  tried  to  get  this  officer  of  the  army  to  take  the  War  Department,  bo  that 
';  be  could  get  Stauton  out.  That  is  what  we  charge,  that  he  would  take  any- 
-  body,  do  anything,  to  get  Stanton  out.  That  is  the  very  thing  we  chai-ge.  He 
would  be  glad  to  get  General  Shennan  to  aid  him.  He  would  have  been  glad 
to  get  General  Grant,  failing  in  him  he  tries  General  Sherman.  I'aiUng  in 
him  he  tries  Major  General  George  H,  Thomas,  the  hero  of  Nashville.  He 
failing,  he  ia  witling  then  even  to  take  Lorenzo  Thomas  to  get  Stanton  out. 
What  for?  The  late  Attorney  General  has  said  the  purpose  was  to  drive  Stan- 
ton into  the  courts.  The  President  knew,  or  his  counael  knew,  that  Stanton 
could  not  go  into  the_ courts  to  get  back  again.     There  is  no  proper  process. 

Let  them  state  the  process,  if  tliey  can,  by  which  Mr.  Stanton  was  to  be  rein- 
stated in  office.  I  think  they  will  find  it  as  diifioult.to  show  to  the  Senate  such 
a  process  as  they  will  to  show  that  where  a  geueral  law  applies  to  the  States 
and  Territories  of  the  United  States  it  does  not  apply  to  the  District  of  Colum- 
bia. It  will  be  as  difBcnlt  and  fully  as  troublesome  to  show  the  one  as  the  other. 
Now,  the  simple  question  comes  back  to  ua,  and  it  is  the  only  one  on  which 
you  are  to  rule.  Are  the  couversations  of  the  President  with  General  Sherman 
evidence?     If  the  converaattous  with  him  are  evidence,  is  not  every  couversa- 
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tion  that  the  President  has  had  ^t  au y  time  with  anyho^y  evidence  in  this  case  t 
Where  ia  the  distinction  1 

Mr.  EvABTS.  Mr.  Chief  Justice  and  Senators,  some  incidental  questions, 
partly  of  professional  propriety,  have  arisen  and  been  discussed  at  some  length 
by  the  learned  manager.  Let  me  read  from  page  165  of  the  tecord  of  this  trial 
on  the  question  of  staling  what  is  intended  to  he  proved.  , 

We  objected  to  certain  testimony,  aud  then  this  occurred: 

Mr.  Maiia.^r  Bcitlrr.  The  object  is  to  show  the  intrjot  and  ptirpo^e  with  whinh  Greneral 
Thomas  went  to  the  War  Departmeitt  on  (he  morning  of  the  '22d  of  February ;  that  he  irent 
with  the  intent  and  puqiose  of  taking-  posseggjon  hj  force  ;  that  be  alieged  that  intent  aud 
purpoee;  iliat  in  couseqnence  of  that  allegation,  Mr.  Burleigh  invited  General  Moorhead 
nna  went  up  i<i  the  War  Office.  TheoonTersatlon  which  I  ejpcct  to  prove  is  thia:  atiorihe 
President  of  the  United  States  had  appointed  General  Thomas  and  given  him  directions  to 
take  the  War  Office,  and  after  he  had  made  a  quiet  visit  there  on  the  ^Ist,  on  the  evening  of 
the  21st  he  (old  Mr,  Burleigh  (hat  the  nest  day  he  was  going  to  laJie  possession  by  force. 
Mr.  Burleigh  said  to  hiui 

Mr.  Stanbrev.  No  matter  about  that.     We  object  to  that  lestimony. 

Mr.  Manner  Butlf.r.  You  do  not  know  what  you  object  to  if  yuu  do  not  hear  what  I 
offer, 

Mr.  Manager fiuTLKQ.  Bead  on  :  "We  object  to  it,"  and  I  stopped. 

Mr.  EvARTS.  I  have  read  what  I  have  read,  sir. 

Mr.  Manager  Butler.  But  stopped  a  little  short. 

Mr.  EvARTS.  I  have  read  what  I  have  i^ad,  Now,  sir,-  ^we  come  to  the 
impropriety  of  my  learned  associate's  Laving  drawn  attention  to  the  pertinency 
of  what  appeared  in  argument  and  in  the  citation  of  authorities  upon  the  trial 
of  Hardy,  and  whether  that  question  was  pertinent  to  this  or  not.  Kow,  I 
understand  the  question  which  was  there  discussed  related  exactly  to  the  intro- 
duction of  conversatioriB  between  the  accused  and  the  witness  produced  to  prove 
tbem,  antecedent  to  the  period  of  the  alleged  treason;  audit  all  resulted  in  this, 
on  page  1096  of  24  State  Triids : 

Lord  Chief  Justice  Eyre.  Yon  'may  put  the  question  exactly  Us  you  propose.  I  confess 
I  wished  by  interposing  to  avoid  all  Siscuasiiin,  Decs  nee  I  consider  what  we  are  doing,  aud 
whom  we  have  at  that  bar,  and  in  that  box.  who  are  eufferiug  by  every  uiomect's  unnecessary 
delay  in  such  a  case  as  this. 

Mr.  Ermkinf..  I  am  sure  the  jury  will  excuse  it;  Imeant  to  set  myself  right  at  this  bar; 
this  is  a  very  public  place.  _ 

Mr.  Daniel  Stuart  examined  by  Mr.  Erskine; 

The  question  was  put  exactly  as  he  proposed. 

Did  you  before  the  time  of  this  conversation  being  held,  which  ia  imputed  to  Mr.  Hardy, 
ever  hear  from  him  what  his  objects  were — whether  he  has  at  all  mixed  himself  iu  that  busi- 

I  have  very  oilen  conversed  with  him. 

And  then  he  goes  on  to  state  the  conversation. 

Now,  Mr,  Chief  Justice  and  Senators,  I  come  to  the  merits  of  this  question 
of  evidence.  This  ia  a  very  peculiar  case.  Whenever  evidence  is  sought  to  be 
made  applicable  to  it,  it  is  a  crime  of  the  narrowest  dimensions  and  of  the  most 
puny  proportioua  ;  it  exists  for  its  completion  and  for  its  guilt,  for  its  enormity 
and  for  its  claiin  to  punishment,  upon  the  delivery  of  a  written  paper  by  the 
President  to  General  Thomas,  to  be  communicated  to  the  Secretary  of  War; 
and  that  offence,  in  those  naked  proportions,  if  contrary  to  a  valid  law  and  if 
done  with  intent  which  makes  it  criminal  under  that  law,  the  Congress  in  the 
enactment  which  makes  it  indictable  has  permitted  to  be  punished  by  a  fine  of 
six  cents  and  no  more !  That  is  the  naked  dimension  of  the  mere  technical 
statutory  offenfte,  and  that  ia  included  within  the  mere  act  of  the  delivery  of  a 
paper  unattended  by  any  grave  public  considerations  of  guilt  and  of  consequence 
that  should  attend  it  to  bring  it  into  judgment  here.  When  we  come  to  evidence, 
I  aay  thus  puny  are  the  proportions  of  the  offence  that  thus  limited  the  range  to 
which  the  defendant  is  permitted  to  call  witnesses.     But  when  we  come  to  the 
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magnificence  of  the  accusation,  as  found  on  page  75,  italicised  by  the  managers, 
we  will  eee  what  it  is  : 
'  We  define,  therefore,  an  impeachable  Migb  crime  or  misderneauor  to  be  one  inili  nature 
or  tentfiiar.nces  snbveTtivt  of  some  fundamental  eressentint  principle  of  ffevernment  or  highly 
prejudictal  to  tke  ptibtie  interest,  and  this  mny  cansisl  of  •>  visitation  of  the  Conatitution,  y 
iaiB,  of  an  offiaaloiUk,  or  of  dnly,  bg  an  acl  coiamittea  or  omitted,  or.  witkoat  violatirt^  a 
posilise  iatr,  bg  tke  abuse  of  discretionary  poaers  from  improper  motives,  or  for  any  improper 
purpose. 

Without  any  violation  of  law,  an  act  may  be  done  in  abuse  of  discretionary 
authority  witb  improper  motives  or  for  an  improper  purpose  ;  and  thus  the  widest 
possible  range  ia  opened  to  thi?  inquiry  on  the  part  of  the  accusation,  to  bring 
within  the  range  of  guilt  the  President  of  the  United  States.  But  further,  the 
claim  is  that  it  is  a  mistake,  on  the  whole,  to  think  that  it  is  a  question  of  guilt 
or  of  innocence  ;  but, 'in  the  phrase  of  the  lenrned  managera,  "  Is  it  not  rather 
more  in  the  nature  of  an  inquest  of  office  ?"    And  then,  on  page  77  : 

We  suggest,  tlierefbre,  that  we  ara  in  the  pieaence  of  the  Senate  of  the  United  States, 
convened  as  a  countitntJoual  tribunal,  tu  inqnire  into  and  determine  whetlier  Andrew  Johu- 
soQ,  because  of  malversation  in  office,  is  lunger  iit  to  retain  the  ufliee  of  Piesident  of  the 
United  States. 

At  page  97  we  come  a  little  more  definitely  to  matter  bertring  upon  this 
question,  and  I  beg  the  attention  of  setiatora  to  this  ; 

It  may  be  said  that  the  President  removed  Mr.  Stanton  for  the  very  purpose  of  testing  the 
coDstituiionality  of  this  law  before  ibe  courts,  and  the  question  is  asited,  Will  you  coudemn 
him  (M  for  a  cnnie  for  so  doing  7  If  this  plea  were  a  true  one  it  ouj;ht  not  to  avail;  but  it 
IB  a  Bubterfnge.  Wa  shall  show  you  that  he  has  taken  no  step  to  submit  the  question  to  aoy 
court,  although  more  than  a  year  baa  elapsed  since  the  passa^  of  tbe  act. 

Then,  at  page  1&8,  we  are  told  : 

Upon  tbe  first  reeding  oC  tbe  artjclcs  of  impeachment  the  question  mip;ht  have  arisen  in 
the  mind  of  some  senator,  why  afe  tbese  acts  of  the  President  only  presented  by  tbe  House 
when  history  ioforms  us  that  others  equally  dangerous  to  the  liberties  of  tbe  people,  if  not 
more  sOy  and  others  of  equal  usurpation  of  powers,  if  not  greater,  are  passed  by  in  silence  7 

To  such  possible  inquiry  we  reply  :  that  the  acts  set  out  in  the  first  eiglit  articles  are  but 
the  euJmlnalion  of  a  series  of  wrangs,  malleasances,  and  usurpatious  committed  by  the 
respondent,  and  therefore  need  to  be  examined  in  Ibe  light  of  his  preuedent  and  concomitant 
acts  to  grasp  their  scope  and  design. 

And  then  common  fame  and  current  history  are  referred  to,  and  confirmed  by 
a  citation  of  cases  two  hundred  and  forty  years  old  from  the  British  reports,  to 
show  that  they  are  good  ground  for  you  to  proceed  upon  in  your  verdict. 
Bringing,  then,  this  to  a  head,  the  honorable  manager  says  ; 

Who  does  not  know  that  from  tbe  hour  he  began  these  his  nsurptttions  of  power  he  every- 
where denounced  Congress,  the  legality  and  constitutionality  of  its  action,  and  d ""^  "■" 


legitimate  powers,  and,  for  that  purpose,  announced  his  intentions  and  carried  out  his  pur 
pone,  aa  far  as  he  was  uble,  of  removing  every  true  man  from  oSice  who  sust^ned  the  Ccn- 
gresB  of  the  United  Stales  i  And  it  is  to  carry  out  this  plan  of  action  that  he  claims  the 
unlirailed  power  of  rejuoval,  for  tbe  illegal  exercise  of  which  he  stands  before  you  this  day. 

These  arc  the  pretensions  and  these  the  dimensions  of  public  incntpation  of 
the  Chief  Magistrate  of  this  nation  which  are  of  ench  grave  import.  From  their 
intent  and  design,  from  their  involving  the  public  interests  and  the  fundamental 
principles  of  the  government,  they  are  worthy  of  this  great  tribunal's  attention, 
ftad  of  a  judgment  that  deposes  him  from  his  office  and  calls  upon  the  people  for 
H  re-election.  AH  the  elevea  articles  are  upon  trial,  and  if  this  evidence  be  per- 
tinent under  any  of  them  it  is  pertinent  and  admissible  now.  And  now  I  should 
like  to  look  first  to  the  question  of  the  point  of  time  as  bearing  npon  the  admis- 
sibility of  this  evidence.  Under  the  eleventh  article  the  speech  of  the  18th  of 
August,  1866.  is  alieged  as  laying  the  foundation  of  the  illegal  purposes  that 
culminated  in  1868,  to  point  the  criminality,  that  is  what  made  the  subject  of 
accusation  in  that  article.  Proof,  then,  of  the  speeches  of  1866  is  made  evidence 
under  this  article  eleven,  that  impntes  not  criminality  in  making  the  speech,  but 
in  the  action  afterward  pointed  by  the  purpose  of  the  speech.     So,  too,  a  tele- 
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gram  to  Governor  Parsons,  in  January,  1867,  is  suppoaed  to  be  evidence  as  bear- 
ing upon  the  gailt  completed  in  the  year  18G8. 

So,  too,  the  interview  between  Wood,  the  office-seeker,  and  the  President  o£ 
the  United  States,  in  September,  1SG6,  ia  supposed  to  bear  in  evidence  upon  the 
question  of  intent  in  the  consummation  of  the  crime  alleged  to  have  been  com- 
pleted in  1868,  I  app'ehend,  therefore,  that  on  the  question  of  time  this  inter- 
view between  General  Sherman  and  the  Preeident  of  the  United  States,  in  the 
very  matter  of  the  public  transaction  of  the  President  of  the  United  States 
changing  the  head  of  the  War  Department,  which  was  actually  completed  in 
February,  1868,  ia  near  enongh  to  point  intent  and  to  show  honeat  purpose,  if 
these  transactions,  thus  in  evidenco,  are  near  enough  to  bear  upon  the  aama 
attributed  Crimea. 

There  remains,  then,  only  this  consideration,  whether  it  ia  open  to  the  impu- 
tation that  it  is  a  mere  proof  of  declarations  of  the  President  concerniug  what 
his  motives  and  objects  were  in  reference  to  his  subsequent  act  in  the  removal 
of  Stanton,  It  certainly  ie  not  limited  to  that  force  or  effect.  Whenever  evi- 
dence of  that  mere  character  is  offered  that  question  will  arise  to  be  disposed  of; 
bat  as  a  part  of  the  public  action  and  conduct  of  the  President  of  the  United 
States  in  reference  to  this  very  office,  and  bis  duty  and  purpose  in  dealing  with 
it,  and  on  the  very  point,  too,  as  lo  whether  that  object  was  to  fill  it  by  unwar- 
rantable characters  lending  to  a  perVeraion  or  betrayal  of  the  public  trust,  we 
propose  to  show  Itis  consultations  with  the  Lieutenant  General  of  the  armies  of 
the  United  States  to  induce  him  to  take  the  place. 

On  the  other  question  of  whether  his  efforts  are  to  create  by  violence  a  civil 
war  or  bloodshed,  or  even  a  breach  of  the  peace,  in  the  removal  of  the  Secretary 
of  War,  we  show  that  in  this  same  consultation  it  was  his  desire  that  the  Lieu- 
tenant General  should  take  the  place  in  order  that  by  that  means  theopportunity 
might  be  given  to  decide  the  differences  between  the  Executive  and  Congress 
aa  to  the  constitutional  powers  of  the  former  by  the  courts  of  law.  If  the  condnct 
of  the  President  in  relation  to  mattera  that  are  made  the  subject  of  inculpation, 
and  of  inculpation  through  motives  attributed  through  designs  supposed  to  be 
proved,  cannot  be  made  the  subject  of  evidence ;  if  his  public  action,  if  his  public 
conduct,  if  the  efforts  and  the  means  that  he  used  in  the  selection  of- agents  are 
not  to  be  received  to  rebnt  the  intentions  or  presumptions  that  are  sought  to  be 
raised  against-  him,  well,  indeed,  was  my  learned  associate  justified  in  saying 
that  this  is  a  vital  question.  Vital  iu  the  interests  of  justice,  I  mean,  rather 
than  vital  to  any  important  considerations  of  the  cause.  Vital  undoubtedly  oa 
the  merest  principles  of  common  justice,  that  when  the  Chief  Magistrate  of  the 
nation  is  brought  under  inculpation  from  a  series  of  charges  of  this  complexion 
and  of  this  comprehension,  and  when  the  motives  are  assigned,  when  the  pre- 
sumptions and  innuendoes  are  alleged  which  I  haye  treated  of,  that  lie  shall  not 
be  pei'mitted,  in  the  presence  of  this  great  conncO  silting  upon  his  case  and  doing 
justice  to  him  as  an  individual,  bat  more,  silting  in  this  case  and  doingjustice  in 
respect  to  hie  office  of  President  of  the  United  States,  doing  justice  to  the  great 
public  questions  proposed  to  be  affected  by  your  judgment — whether  the  chosen 
head  of  the  nation  shall  be  deposed  from  authority  by  the  action  of  this  court  com- 
posed of  a  branch  of  the  Congress,  and  the  people  resorted  to  agkiin  through  the 
mode  of  election  for  a  new  Chief  Magistrate  I  apprehend  that  this  learned 
court  of  lawyers  and  laymen  will  not  permit  this  "  fast  and  loose"  game  of  lim- 
ited crime  for  purposes  of  proof  and  unlimited  crime  for  purposes  of  accusation, 
that  they  will  not  permit  this  enlargement  and  contraction,  phrases  sometimes 
replaced  by  a  more  definite  and  shorter  Saxon  description, 

Mr.  SpBAGiiE,  (at  20  minutes  before  3  o'clock.)  I  move  that  the  Senate 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to  ;  and  the  Chief  Justice  resumed  the  chair  at  five 
minutes  to  three  o'clock. 
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The  Chieit  Justicr.  Senators  will  please  give  tlieiv  attention.  The  connael 
for  tbe  President  will  proceed,  (After  a  pause.)  Do  the  counsel  for  the  Presi- 
deot  desire  to  be  beard  farther  ? 

Mr,  Ouhtis.  No,  Mr.  Oliief  Jastice, 

Mr.  Manager  Wilson,  Mr,  President,  I  shall  claim  the  attention  of  the  Senate 
bnt  for  a  few  minutes.  My  principal  purpose  is  to  get  before  the  minds  of 
eenators  tbe  truth  in  the  Hardy  case  as  it  fell  from  the  lips  of  the  Chief  Justice, 
when  he  passed,  upon  the  qaestion  which  Lad  been  propounded  by  Mr,  Erskine 
and  objected  to  by  the  attorney  general.     The  ruling  is  in  these  words  : 

Lord  Chief  Justice  Eyre,  Mr.  Erskine,  I  do  not  know  whether  you  can  be  content  to 
scqaiesce  in  tbe  opinion  that  we  are  inclined  to  fcrm  upon  tbe  sabject.  in  which  we  go  a 
certain  way  with  you.  Nothing  is  so  clear  as  that  all  declamtjons  which  apply  t«  tacts,  and 
even  apply  to  the  parUcular  case  that  is  charged,  though  the  intent  gbdiild  make  a  part  of 
tbat  charge,  are  evidence  agiunst  a  prisoner  and  are  not  evidence  for  biin,  because  the  pre- 
sumption upon  wliichdeclaratioits  are  evidence  is,  that  no  man  would  declare  anything  against 
himself  unless  it  were  true  ;  bnt  every  man,  if  he  waa  in  a  difBculty,  or  in  the  view  to  any 
difficulty,  would  make  declarations  for  himself.  Thofle  declarations,  if  offered  as  evidence, 
would  be  offered,  thei'cfore,  upon  no  ground  which  entitled  them  to  cre<!it.  Thatis  tiie  gene- 
ral rule.  But  if  the  question  be— as  I  really  think  it  is  in  this  case,  which  is  my  reason  now 
for  interposing — if  tbe  question  be,  what  was  the  political  speculative  opinion  which  this  man 
entertained  touching  ft  reform  of  I'srliamenl,  I  believe  we  all  think  that  opinion  may  very 
well  be  learned  aud  discovered  by  tbe  conversations  which  bo  has  held  at  any  time  or  in  any 

Mr,  ErsKINR.  Just  so,  that  is  iny  question ;  only  that  I  may  not  get  into  anotbcr  debate, 
I  beg  your  kirdsbip  will  hear  me  a  tew  words, 

Iiord  Chief  Justice  EVRE.  I  think  I  have  already  anticipated  a  misapprehension  of 
what  J  am  now  stating,  by  saying  that  if  the  declaradon  was  meant  to  apply  to  a  disavowal 
of  the  particular  charge  made  against  this  man  that  declaration  conld  not  be  received :  as, 
for  instance,  if  he  had  smd  to  some  friend  of  his,  "  When  I  planned  this  convention  I  did 
Dot  mean  to  use  this  convention  to  destroy  the  King  and  his  government,  but  I  did  mean  to 
get,  by  means  of  this  convention,  the  Duke  of  Richmond's  plan  of  reforoi" — tlmt  would  fall 
within  the  rule  I  lirst  laid  down ;  that  would  be  a  declaration,  which  being  for  hitn,  be  couid 
not  he  admitted  to  make,  thoogb  the  law  will  allow  a  contrary  declaration  ui  have  been  given 
in  evidence.     Now,  if  you  take  it  so,  I  believe  there  is  no  dif&uulty. 

And  upon  thatruling  the  question  vf as  changed,  as  read  by  my  associate  man- 
ager, and  correctly  read  by  him,  and  all  that  followed  this  ruling  of  the  Chief 
Jiisticeand  the  subaequent  discussion  was  read  by  my  associate  manager.  The 
lord  chief  justice  further  said  : 

Ton  may  put  the  question  exactly  as  yon  propose. 

That  is  after  discussion  had  occurred  subsequent  to  the  ruling  of  the  Chief 
Justice  to  which  I  have  referred,  and  in  which  a  change  in  the  character  of  the 
original  question  was  disclosed. 

I  confess  I  wished  by  interposing  to  avoid  all  discussion,  because  I  consider  what  we  are 
doing,  and  whom  we  have  at  that  bar,  and  in  that  box,  who  are  suffering  by  every  moment's 
unnecessary  delay  in  such  a  cause  as  this. 

Mr,  Ekmkine.  I  am  sure  the  jury  will  excuse  it ;  I  meant  to  set  myself  right  at  this  bar  ; 
this  is  a  very  public  place- 
Then  follows  the  question — 

Mr.  Daniel  Stuart  examined  by  Mr.  Erskine ; 

Did  you  before  the  time  of  this  conversation  being  held,  which  is  imputed  to  Mr.  Hardy, 
ever  hear  from  him  what  his  objects  were,  whether  he  has  at  all  mixed  himself  in  that  busi- 

I  have  very  often  conversed  with  him,  ns  I  mentioned  before,  about  his  plan  of  reform ;  be 
always  adhered  to  tlie  Duke  of  Richmond's  plan. 
.    And  which  declaration 

Mr.  Fe.sse\den.  Is  that  the  rfnswerT 

Mr.  Manager  Wilson.  That  is  the  answer.  And  which  declaration  came 
within  the  exception  to  the  rule  laid  down  by  the  chief  justice.  The  final 
question  was  then  put ; 

From  all  that  you  have  seen  of  him,  what  is  his  character  for  sincerity  and  truth  T 

I  have  every  reason  to  believe  him  to  be  a  very  sincere,  simple,  honest  man. 
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To  which  the  attorney  general  said  : 

If  tbis  hnd  been  etSited  at  Srst  to  tbe  question  meant  to  be  nsked,  I  do  not  seo  what  poH- 
tlble  objection  I  coald  have  to  it. 

Mr.  Fessi!NDE\.  Doea  not  that  remark  apply  to  both  questions? 

Mr.  Manager  Wilson.  That  remark  applipH  to  the  last  question.  The 
remark  was  made  after  the  last  question  was  put ;  but,  as  I  understand  it,  the 
two  questions  are  subsiantially  the  same,  and  a  .    n        .    .  .      ». 

the  attorney  genera!  applied  to  both,  as  tbe  " 
to  the  last. 

Mr,  Fbssendkn.  They  were  put  consecutively  1 . 

Mr,  Manager  Butler,  Nothing  between.     One  was.  inducement  to  the  other. 

Mr.  Manager  "Wflson.  Now,  what  is  the  question  which  has  been  propounded 
by  the  counsel  on  the  part  of  the  President  to  Gfeneral  Sherman  ?    It  is  this": 

In  (hat  interview  wbitt  conversation  took  place  between  the  Piesldent  and  jou  in  regard 
to  tbe  removal  of  Mr,  Stanton  I 

Now,  I  contend  that  that  calls  for  juat  such  declarations  on  the  part  of  the 
President  as  fall  within  the  rule  laid  down  by  the  Ohief  Jnstice  in  tlie  Hardy 
case,  and  therefore  must  he  excluded.  If  this  conversation  can  be  admitted, 
where  are  we  to  stop  ?  Who  may  not  he  pnt  upon  the  witness-stand  and  asked 
for  conversations  had  between  him  and  the  President,  and  at  any  time  since  the 
President  entered  upon  tbe  duties  of  the  presidential  ollice,  to  show  the  general 
intent  and  drift  of  his  mind  and  conduct  during  the  whole  period  of  his  official 
existence?  And  if  this  be  competent  and  may  be  introdnced,  may  it  not  be 
followed  by  an  attempt  here  to  introduce  conversations  occuiTing  between  the 
President,  bis  cabinet,  and  General  Grant,  by  way  of  inducing  this  Senate, 
under  pretence  of  merely  defending  the  respondent,  to  try  a  question  of  veracity 
between  the  General  of  the  army  and  the  President  of  tlie  United  States  l  The 
interview  out  of  which  that  question  sprung  occurred  about  the  same  time  tha'. 
this  one  did ;  and  I  suppose  the  next  offer  will  be  to  put  in  the  conversatioii 
between  the  President,  his  several  Secretaries,  cabinet  officers,  and  the  Genernl 
of  the  army,  in  order  that  the  preponderance  of  testimony  [considered  numeri- 
cally, at  least)  ^nbmitted  heie  in  this  trial  may  weigh  down  the  General  of  the 
army,  he  being  no  party  concerned  in  this  proceeding.  Such  an  offer  may  meet 
us  at  the  next  step,  because  it  was  a  conversation  which  transpired  about  that 

Mr,  Manager  Butleb.  Only  the  day  before. 

Mr.  Manager  WiLSov,  Yes ;  ooly  the  day  before.  We  certainly  must  insist 
upon  the  well-known  and  long-established  rule  of  evidence  being  applied  to  this 
particnlar  objection,  for  the  purpose  of  ending  now  and  forever,  so  far  as  this 
ease  is  concerned,  these  attempts  to  pnt  in  evidence  the  declarations  of  the  Presi- 
dent, maile,  it  may  be,  for  the  purpose  of  meeting'  an  impeachment  by  such 
weapons  of  defence 

It  is  offered  to  be  proved  now,  as  the  counsel  inform  us,  that  the  President 
told  General  Sherman  that  he  desired  him  to  accept  an  appointment  of  Secretary 
for  the  Department  of  War,  to  the  end  that  Mr.  Stanton  might  he  driven  to  the', 
conrts  of  law  for  the  purpose  of  testing  his  title  to  that  office ;  and,  inasmuch  as 
tbe  counsel  have  referred  to  the  opening  argument  of  my  associate  managef,  and 
aeem  to  delight  in  reading  therefrom,  let  me  re.ad  a  brief  paragraph  or  two  from 
that  opening  applying  to  this  pretended  purpose  of  the  President  of  driving  the 
Secretary  of  War  to  the  courts  to  test  his  title.  On  that  occasion  the  manager 
said: 

The  President  knew,  or  ought  to  bave  known,  bis  official  adviser,  who  now  apppars  as  his 
counsel,  could  and  did  tell  him,  doubtless,  tbat  he  alone,  as  Attorney  General,  could  file  an 
information  in  the  nsturu  of  a  qao  imrranlo  to  fleteroiine  this  question  of  the  validity  of  tbe 

Mr.  Stanton,  if  ejectfd  from  ofSce,  was  withoot  a  remedy,  because  a  series  of  decisions 
has  settled  the  law  to  be  that  au,ejeGted  officer  cannot  reinstate  himsell',  either  by  quo  aBrrenlo, 
JnandnmBg,  or  other  appropriate  remedy  it    ' 
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The  enuiisel  refi'ain  (rom  noticing  this  answer  to  the  President's  assertion,  so 
often  made,  that  he  was  only  cudeiivori[i>;  to  manufacture  a  Uwsuit  and  get  a 
case  into  the  courts ;  aud  I  am  led  to  heheve  that  the  purpose  was  not  the 
harmless  one  of  getting  the  Lieut,enaDt  General  of  the  army  in  the  position  of 
Secretary  of  War,  by  way  of  enabling  the  respondent  to  secure  a  judicial  decision 
of  the  contested  question  to  which  the  President  and  Secretary  Stanton  were 
parlies,  hot  for  the  purpose  of  getting  possession,  as  wc  have  charged,  of  that 
department  for  his,  the  respondent's,  own  purposes,  and  putting  Mr.  Stanton  in 
a  position  where  he  could  not  get  iuto  court  and  secure  a  judgment  upon  his 
title  to  that  office — not,  1  beg  counsel  to  remember,  not  that'we  charge  that  the 
President  believed  or  expected  that  he  could  make  a  tool  of  General  Sherman ; 
bnt  that  he  might  oust  Mr.  Stanton  from  the  actual  possession  of  liis  office  by 
getting  General  Sherman  to  accept  it,  and  thus  putting  Stanton  in  a  position 
where  he  could  not  have  his  claim  to  the  office  tested  ;  and  further  expecting  and 
believing,  doubtless,  that  General  Sherman  would  not  long  desire  to  occupy  the 
position  ;  and  when  he  might  ask  to  be  relieved  from  the  thankless  position,  to 
escape  from  the  never-ending  political  contests  of  this  city,  then  the  Adjutant 
General  of  the  army,  or  some  other  person  equally  pliant,  could  be  put  into  the 
place  vacated  by  General  Sherman.  The  President  did  not  succeed  iu  that 
effort.  General  Sherman  declined  the  position  tendered,  and,  as  has  been  said, 
the  respflndent  wandered  on  down  wilh  his  offer  of  place  and  power  nntil  ho 
came  to  Adjutant  General  Thomas.  Then  he  found  the  person  who  was  willing 
to  undertake  this  work,  who  was  willing  to  use  force,  as  he  declared,  to  get 
poeseasion  of  that  office,  and  obey  the  orders  of  the  President ;  and  now,  with 
[hat  proof  of  the  Fresident'"  criminal  acts  and  intents  in  and  before  the  Senate, 
it  is  proposed  by  his  counsel  to  make  apparent  his  innocence  aud  effectuate  his 
defence  by  giving  in  evidence  his  own  declarations  at  a  time  not  embi-aced  in  any 
of  the  former  rulings  of  the  Senate.  If  a  case  can  be  defended  in  this  way,  no 
civil  officer  of  the  United  States  can  ever  be  convicted  on  impeachment ;  and  if 
the  same  rule  should  apply  in  the  courts  of  justice,  no  crimiaal  will  ever  be 
convicted  for  any  offence  therein.  If  the  officer  or  the  crimiaal  may  make  hia 
own  defence  by  his  own  deftlaraliona,  he  will  always  have  one  which  will  meet  his 
case  and  work  bis  acquittal. 

I  do  not  desire  longer  to"  detain  the  Senate  by  prolonging  this  discussion. 
I  am  willing  to  let  this  objection  rest  n^on  the  aurliority  produced  by  the  learned 
counsel  for  the  President^  for  under  it,  and  by  force  of  it,  the  testimony  now 
offered  must  be  excluded. 

The  Chief  Justicb.  Senators,  the  Chief  Justice  has  expres.=ed  the  opinion 
that  the  question  now  proposed  is  admissible  within  the  vote  of  the  Senate  of 
yesterday.  He  will  state  briefly  the  grounds  of  that  opinion.  The  qtiestion 
yesterday  had  reference  to  a  conversation  between  the  President  and  General 
Thomas  after  the  note  addressed  to  Mr.  Stanton  was  written  and  delivered,  and 
the  Senate  held  it  admissible,  The  question  to-day  has  reference  to  a  conver- 
sation relating  to  the  same  subject-matter  between  the  President  and  General 
Sherman,  which  occurred  before  the  note  of  removal  was  written  and  deliv- 
ered. Both  questions  were  asked  for  the  purpose  of  proving  the  intent  of  the 
President  in  the  attempt  to  remove  Mr.  Stanton.  The  Chief  Justice  thinks 
that  proof  of  a  conversation  shortly  before  a  transaction  is  better  evideiico  of 
the  intentof  an  actorin  it  than  proof  of  aconversatiou  ahortlyafter  the  transaction. 
The  Secretary  will  call  the  roll. 

Mr.  Dbake.  "Will  the  Chief  Justice  be  so  kind  as  to  state  the  question  anb- 
mitted  to  the  Senate  and  about  to  be  voted  on  t 
.    The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

Q.  In  Ibat  interview  wliat  cunversatiun  kiok  place  iretween  the  FresiJciit  ar.d  joa  io    • 
regard  to  the  removal  of  Mr.  SUatuu; 
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The  CurEF  Justice.  Upon  this  qaeation  the  yeas  and  oaya  have  been 
di'inanded,  and  have  been  ordered.  Senators,  you  who  are  of  opinion  th:it  the 
question  is  admissible  will,  as  your  names  are  called,  answer  yea ;  those  of  the 
contrary,  nay. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  23,  nays  38;  as 
follows  : 


Edmiiptis,  Ferry,  PrelioehuyseD,  Harlftn,  Henderson,  Howard,  Moriill  of  Mfune,  Morrill  of 
Vermont,  Morton,  Nve,  Patterson  of  New  Hfinipabire,  Pomei'oy,  Ramsoy,  Sherman,  Stewart, 
Thayer,  Tipton,  Williams,  Wilson,  and  Yat«s-a8. 
Not  Voting — Mobsi-s.  Howe,  Saulsburj,  and  Wade— 3. 
So  the  question  was  ruled  to  be  inadmissible. 

Mr.  StanbBRY,  (to  the  witness.)  G-enera!  Sherman,  in  ^.ny  of  the  conversa- 
tions of  the  President  while  you  were  here,  what  was  said  about  the  department 
of  the  Atlantic  1 

Mr.  Manager  Butlkr,  Stay  a  moment.  I  submit  that  that  falls  withia  the 
TBling  just  made.     They  cannot  put  in  these  declarations. 

The  Chief  Justice.  The  connsel  will  reduce  his  question  to  writing- 
Mr.  Stanbery.  I  will  vary  the  question. 
The  question  was  reduced  to  writing  and  sent  to  the  desk. 
The  Chief  Justice.  The  Secretary  will  read  the  question. 
The  Secretary  read  it,  as  follows  : 

What  do  you  know  about  tho  creation  of  the  department  of  the  Atlantic  t 
Mr.  Manager  Butler,  We  have  no  objection  to  what  General  Sherman 
knows  about  the  creation  of  the  department  of  the  Atlantic,  provided  he  speaks 
of  knowledge  and  not  from  the  declarations  of  the  President.  All  orders,  papers, 
his  own  knowledge,  if  he  has  any,  if  it  does  not  eome  from  declarations,  we  do 
not  object  to.  Although  we  do  not  see  how  this  is  in  issue,  if  the  presiding 
ofScer  will  instruct  the  witness,  as  in  the  other  case,  to  separate  knowledge  from 
hearsay,  we  shall  make  no  objection.  I  have  no  doubt  the  general  knows  the 
distinction  himself.  I  desire  to  ask,  do  these  gentlemen  ask  for  the  President's 
declarations  under  this? 

The  Chief  Justice.  Do  the  counsel  for  the  President  ask  for  the  President's 
declarations  1 

Mr.  Stanbery.  I  may  misunderstand  the  honorable  managers,  but  I  under- 
stood them  to  chiim  that  the  President  created  the  department  of  the  Atlantic 
as  a  part  of  his  unlawful  intent  by  military  force  to  oust  Congress,  or   some- 
thing of  that  kind.     Do  I  understand  the  gentlemen  to  abandon  all  claim  in  . 
regard  to  the  department  of  the  Atlantic  1 

Mr.  Manager  Uutler.  I  am  not  on  the  stand,  Mr.  President.  When  I  am 
I  will  answer  questions  to  the  best  of  my  ability.  The  presiding  officer  asked 
the  letrned' conns  el  a  question.  If  the  presiding  ofEcer  does  not  want  an  answer, 
that  is  another  matter.  The  question  put  was,  do  you  ask  for  the  President's 
declarations,  and  thereupon  the  counsel  undertakes  to  quiz  ipe. 

The  Chief  Justice.  The  connsel  for  the  President  will  be  good  enough  to 
state  whether  in  this  question  they  include  statements  made  by  the  President. 
Mr,  Stanbery.  Not  merely  that ;  what  we  expect  to  prove  is  in  what  manner 
the  department  of  the'  Atlantic  was  created  ;  who  defined  the  hounds  of  the  de- 
partment of  the  Atlantic ;  what  was  tho  purpo.se  for  which  the  department  was 

The  Chief  Justice.  Is  this  conversation  subsequent  to  the  time  of  the 
removal  or  attempted  removal  1 

Mr.  Stanbery.  I  do  not  know  whether  it  was  subscqtient.     It  was  about 

the  time 

31  I  P 


i  by  Google 


482  IMPEACHMENT    OF    THE   PRESIDENT. 

Mr.  EvAKTs.  Prior, 

Mr.  Stanbeky.  Prior  to  the  time.  I  believe. 

Tlie  Chief  Justice.  The  Chief  Justice  wil)  eubniit  the  qaeation  to  the 
Senate. 

Mr.  Manager  Butler.  I  do  not  aee  that  there  is  any  qnestiou.    I  stated 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  it,  as  follows  : 

What  do  you  know  about  the  creation  of  the  department  of  the  Atlantic  ? 

Mr.  Manager  Butleb,  I  suppose  a  department  can  only  be  created  by  an 

The  Obief  Justice.  Does  the  honorable  manager  object  to  the  question  aa 
put? 

Mr.  Manager  ButlRR.  I  object  to  the  fjueatioii  altogether  ;  but,  if  it  is  f,o  bo 
put  at  all,  I  want  it  expressly,  carefully  guarded,  not  to  put  in  any  declarations 
or  any  information  learned  from  the  President.  • 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the 
Senate,  whether  the  question  shall  bo  put. 

The  question  being  put,  it  was  determined  in  the  negative.  So  the  Senate 
ruled  the  question  w.ia  inadmissible. 

Mr,  Stanbeky,  (to  the  witness-)  I  will  ask  you  this  question.  General 
Sherman  :  did  the  President  make  any  application  to  you  respecting  the 
acceptance  of  the  duties  of  Secretary  of  War  ad  interim?  Did  ho  maka  a 
proposition  to  you — not  a  declaration — biit  did  he  make  an  offer  to  you  ? 

Mr.  Manager  Butler.  Have  you  the  question  in  writing  ? 

Mr,  Stanbkry.  Yea,  air,  (handing  it  to  Mr.  Manager  Butlbr.)  Now,  we 
propose  to  prove  an  act,  not  a  declaration. 

Mr.  Manager  BuTLli:R.  I  am  instructed,  Mr.  President  to  olject  to  this 
because  an  application  cannot  be  made  without  being  either  in  wiit  ng  or  m 
conversation,  and  then  either  would  be  the  written  or  oril  declitdtion  of  the 
President,  and  it  is  entirely  immaterial  to  this  issue 

Mr.  Evarts.  Mr.  Chief  Justice  and  Senators,  the  ground  as  we  understanl 
it,  upon  which  the  offer,  in  the  form  and  to  the  extent  m  which  oai  question 
which  was  overruled  sought  to  put  it,  was  overruled  wis  hecause  it  propose  I 
to  put  in  evidence  declarations  of  Ihe  President  as  if  statemsnti  of  what  he 
was  to  do  or  what  he  had  done.  We  offer  this  present  evidence  is  executive 
action  of  the  President  at  the  time,  and  in  the  direct  form  ot  a  proposed  devo- 
lution of  office  then  presently  upon  General  Sherman. 

Mr.  Manager  BuTLGR.  To  that  we  simply  say  this  is  not  the  way  to  prove 
executive  action.  Anything  done  by  the  Executive  wo  do  not  object  to. 
Applications  made  in  a  closet  cannot  be  pat  in,  whether  in  the  form  of  declara- 
tions or  otherwise. 

Mr.  Stanbbrv.  Of  course,  Mr,  Chief  Justice  and  Senators,  if  we  offer  to 
prove  the  actual  appointment  of  General  Sherman  to  he  Secretary  of  War  ad 
intern,  we  must  produce  the  paper,  the  executive  order.  That  is  riot  what  we 
are  about  to  offer  now,  for  the  proffer  was  not  accepted.  What  we  offer  now  is, 
not  a  declaration,  but  an  act ;  a  thing  proposed  by  the  President  to  General 
Sherman,  unconnected,  if  you  please,  with  any  declaration  of  any  intention. 
Let  the  act  speak  for  itself. 

Mr.  Manager  Butler.  Verbal  or  written  1 

Mr.  Stanbbrv.  Verbah  Would  it  have  been  any  better  if  it  had  been  in 
writing  by  «  note?  Is  it  a  question  under  the  statute  of  frauds  that  you  must 
have  it  in  writing — a  thing  that  can  only  be  made  in  writing,  and  is  not  good 
when  made  by  parol  1  What  we  are  upon  now  we  have  not  discnssed  at  all. 
It  is  an  act ;  a  thing  proposed  ;  an  office  tendered  to  a  party  unaccompanied  by 
any  declaration  at  all.  "  General  Sherman,  will  you  take  the  position  of  Secre- 
tary of  War  ad  interim  ?  "     Is  not  that  an  act '{     Is  that  a  declaration  merely    ■ 
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of  intenl.ini)  ?  Is  not  tliat  the  offer  of  the  office  ?  We  claim  that  it  v  ;  and  we 
eay,  therefore,  it  does  not  come  within  the  question  of  declarations  at  all.  Ke 
18  not  declaring  anything  about  it ;  he  ia  not  aaying  what  his  intoution  is ;  but 
he  ia  doing  an  act.  "Will  you  take  thia  office,  general?  I  offer  it  to  you." 
That  is  the  question.  Let  ua  have  that  act  in,  and  then  let  it  apeak  for-itaelf, 
whether  it  makes  for  ns  or  makes  against  us. 

Mr.  Manager  Butler.  I  propose  on Jy  to  claim  my  right  to  close  the  diseus.^ion 
just  to  call  the  attention  of  iho  Senate  to  this.  Suppose  he  did  ofFer  it,  what 
does  that  prove  ?  Suppose  he  did  not  offer  it,  what  does  that  prove  ?  If  you  mean 
to  deal  fairly  with  the  Senate,  and  not  get  in  a  conversatiou  under  the  guise  of 
putting  in  an  act,  what  does  it  prove  ?  It  would  rather  prove  in  our  favor  that 
he  was  trying  to  get  General  Sherman  to  take  this  office  in  order  to  get  out 
Stanton.  And  if  it  was  the  mere  act  I  ahonld  not  object,  perhapa.  The  diffi- 
culty is,  while  it  is  not  within  the  statute  of  frauds,  1  think  it  ia  within  every- 
thing but  the  statute.  I  think  it  ia  an  attempt  under  the  guiae  of  an  act  to  get 
in  a  conversation. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

Did  the  President  make  any  application  to  jou  respecting  your  aceeplance  of  the  duties 
of  Secretary  of  Wai'  ad  inlerim  1 

The  Chiup  Justice.  The  Chief  Justice  will  put  the  question  to  the  Senate- 

The  question  being  put,  waa  determined  in  the  affirmative.     So  the  Senate 
decided  the  question  to  be  admisaible. 
By  Mr.  Stanbf.BV  : 

Q,  Answer  the  question,  if  you  please,  G-eneral  Sherman. 

The  Witness,  (to  the  Secretary.)  Will  you  read  it  again, sir? 

The  Secretary  read  the  queatioo,  as  follows  : 

Did  the  Preeident  make  any  application  to  you  respecting  your  acceptaace  of  the  duties 
of  Secretary  of  War  orf  wtlnTim  1 

■A.  The  Preaident  tendered  me  the  office  of  Secretary  of  War  ail  inteiim  on 
two  occasions ;  the  first  i^aa  on  the  afternoon  of  January  25,  and  the  second  on 
Thursday,  the  30th  of  January, 

Q.  Mr.  Stanton  was  then  in  office,  was  he? 

A.  Mr,  Stanton  was  then  in  office  as  now. 

Q.  Was  any  one  else  present  t 

A.  I  think  not,  air.  Mr.  Moore  may  have  been  called  in  to  show  some  papers, 
but  I  think  was  not  pi-eaent  when  the  Preaident  made  me  thia  tender.  To  both 
of  them — shall  I  go  on  ! 

Mr.  Stanbery.  There  is  no  objection. 

A.  To  both  of  them  I  replied  in  writing.  My  answer  to  the  first  ia  dated  on 
the  27th  of  January;  my  answer  to  the  second  is  dated  on  the  .list  of 
January, 

Q.  Uid  you  receive  any  communication  in  writing  from  the  Preaident  on  that 
subject  t 

A.  I  did  not. 

Q.  What  was  the  date  of  your  first  letter  1 

A.  The  27th. 

Q.  Is  that  letter  to  the  President  or  to  General  Grant  ? 

A.  According  to  my  notes,  the  letter  i  a  to  t!ie  President;  and  I  think  my  notes 
are  correct,  for  1  took  them  from  my  I'ccord-book  this  morning.  The  second 
letter  I  know  to  be  dated  the  Slat,  also  taken  from  the  same  record-book. 

Q.  Now,  referring  to  the  time  when  the  offer  was  first  made  to  you  by  the 
President,  did  anythiag  further  take  place  between  you  in  reference  to  that 
matter?  Besides  the  tender  by  him  and  the  acceptance  or  non-acceptance  by  you, 
what  took  place  concomitantly  with  that  act^ 
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Mr.  Malinger  Butlkb.  I  suppose  ynu  mean  to  except  the  answer  ? 

Mt-Stanbery.  I  ask  in  reference  to  ihatvery  thing  asconcomitaHt  with  t!ieact. 

Mr.  Manager  Butler.  Wq  ohject,  for  the  very  plain  reason  that  this  is  now 
getting  in  the  conversation  a  again. 

Mr.  Stasbery,  Toil  Lave  got  the  act. 

Mr.  Manager  Botlek.  Ah,  yes,  senators ;  I  call  your  attention  to  the  man- 
ner in  which  this  case  is  tried.  I  warnec^you  that  if  you  let  ia  the  act  they 
■would  attempt  to  get  in  the  declaration  under  it.  That  was  the  opening  wedge. 
Kow,  they  say  they  have  got  in  the  act  and  they  are  going  for  the  declaration, 
to  see  if  by  chance  they  cannot  get  around  your  ruling. 

Mr,  BvAH'i's,  "What  is  your  proposition  now  to  the  senators  I 

Mr.  Manager  Butler.  My  proposition  ia,  objecting  to  this  evidence,  that  the 
evidence  is  incompetent  and  is  baaed  upon  first  getting  in  an  act  which  proved 
nothing  and  Inokfd  to  be  immaterial,  so  that  it  was  quite  liberal  for  senators 
to  vote  it  in,  but  that  libei-ality  ia  taken  advantage  of  to  endeavor  to  get  by  the 
ruling  of  the  Senate  and  put  in  declarations  wbicli  the  Senate  haa  ruled  out 

Mr.  EvARTS.  The  tender  of  the  War  Office  by  the  Chief  Executive  of  the 
United  States  to  a  general  in  the  position  of  General  Sherman  is  an  executive 
act,  and  as  such  has  been  admitted  in  evidence  by  this  court.  Like  every  other 
act  thus  admitted  in  evidence  as  an  act,  it  ia  competent  to  attend  it  by  whatever 
was  expreaaed  from  one  to  the  other  in  the  course  of  that  act  to  the  termination 
of  it.  And  on  that  proposition  the  learned  manager  shakes  his  finger  of  warn- 
ing at  the  senators  of  the  United  States  against  the  malpractices  of  the  counsel 
for  the  President.  Now,  senators,  if' there  be  anything  clear,  anything  plain 
in  the  law  of  evidence,  without  which  truth  is  shut  out,  the  form  and  features 
of  the  fact  permitted  to  be  proved  excluded,  it  ia  this  rule  that  the  spoken  act 
ia  a  part  of  the  attending  qualifying  trait  and  chaiacter  of  the  act  itself. 

Mr.  Manager  Butlbr.  To  that  I  answer,  senators,  that  here  was  an  imma- 
■terial  act — mark,  an  act  wholly  immaterial.  The  only  qualification  that  could 
he  put  in  would  be  the  answer,  perhaps,  of  General  Sherman ;  that  is  not 
offered;  but  tlie  offer  is  to  put  in  an  incompetent  convereation  as  explaining  an 
immaterial  act.  What  is  the  proposition  put  forward  here!  It  is  that  the 
Executive  can  make  offers  of  office  to  any  man  in  the  country,  general  or  other, 
and  then  put  in  the  fact  that  he  made  the  offer  of  tlie  office,  and,  as  illustrative 
of  th«t  fact,  put  ia  everything  he  said  about  it.  That  is  the  proposition.  I 
did  not  nse  the  word  " malpraelice "  about  that  proposition;  but  it  is  a  most 
re mailsable  proposition.  He  makes  an  act  himself,  insists  upon  putting  it  in, 
and  then  says,  "  I  have  got  in  the  act ;  now  you  must  let  me  explain  it."  He 
couid  have  saved  himself  the  explanation  by  keeping  the  act  out.  But  that  is 
the  proposition ;  and  I  undertake — no ;  it  is  not  worthy  of  words  or  assovera- 
.tion.  A  criminal  on  trial  puts  in  his  act,  presses  it  in,  and  then  s  lys,  "  I  have 
got  the  act  in  ;  now  I  must  show  what  I  said  about  it  in  order  to  explain  that 
act,"     It  argues  itself. 

The  Chief  Justice.  The  counsel  will  reduce  their  question  to  writing. 

The  counsel  for  the  respondent  reduced  the  question  to  writing,  and  presented 
it  to  Mr,  Manager  Butler. 

Mr.  Manager  Butler  having  read  the  question,  passed  it  up  to  the  Secretary's 
desk,  saying:  I  asanme  that  it  asks  for  conversiitiona. 

The  Chief  JubTicE.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  aa  follows: 

At  the  fiiat  iutemew  at  wLich  tbe  lander  of  the  duties  of  tlie  Secretary  of  War  ad  inlcj-im 
was  made  to  you  by  the  President,  did  anything-  fuither  pass  butwten  yuu  and  the  President 
in  reference  to  tlie  tender  or  your  acceptance  of  it  T 

Mr.  Manager  Butlbk.  The  President  will  ask  the  counsel  whether  they 
expect,  under  that,  to  put  in  the  declarations  of  the  President  or  the  conversations 
of  the  President? 


Hos;edtyVjOO'^k 


IMPEACHMENT    OF   THE   PEB8IDENT.  485 

The  Chief  Justicu.  The  Chief  Justice  will  suhmit  the  q^uestion  to  the  Senate 
aa  it  ie  proposed. 

Mr.  Drakh;,  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Anthony.  Let  the  question  be  read. 

The  Secretary  again  read  the  queation. 

The  question  being  taken  by  yeas  and  nays,  resulted— yeas  23,  nays  S9;  as 
follows : 

Teas— Messrs.  Antlionj,  Bayard,  Bnekalew,  Cole,  Davis,  Dixon,  Doolittle,  Feasenden, 
Fowler,  Grimes,  Hendriclis,  Johnson,  McCreery,  Morgan,  Norton,  Patterson  of  Tenaasaee, 
Eoas,  Spraftne,-  Sutnner,  Tmroball,  Van  Winkle,  Tickers,  and  Willej— 33. 

Nays — Messrs.  Cameron.  Cattell,  Chandler,  Conkling,  Conness,  Corbelt,  Cruein,  Drake, 
Edmunds,  Ferry,  Fi^iinghuysen,  Harlan,  Henderson.  Howard,  Howe,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Rttmsey,  Sherman, 
Stewart,  Tliaycr,  Tipton,  Williams,  Wilson,  and  Yates— 39. 
Not  votino— Messrs.  Saaisbury  and  Wade— 2. 

So  the  Senate  decided  the  question  to  be  inadmissible. 
By  Mr.  Stanbery  : 

Q.  Now,  the  second  interview.  General  Sherman :  when  did  you  say  that  was  ? 

A.  The  second  interview,  wherein  he  offered  me  that  appoiotment,  was  on 
the  30th  of  January. 

Q,  In  that  interview  did  Ije  aeaia  make  an  off"er  to  you  to  be  Secretary  of    ' 
Wm  ad  interim? 

A.  Very  distinctly,  sir. 

Q,.  At  that  interview  was  anything  said  in  explanation  of  that  offer  ? 

Mr,  MauageJ  Bingham  and  Mr.  Manager  Bltlek.  We  object. 

Mr.  EVARTs.  The  same  ruling,  of  course, 

Mr.  Stanbery.  I  only  want  it  to  be  ruled  out,  if  you  object  to  it.  Let  ua 
have  the  ruling  upon  it. 

Mr.  Manager  Buti.hr.  I  would  ask  the  presiding  officer  whether  that  does 
not  exactly  MI  within  the  ruling  just  made^ 

Mr,  EvARTS.  We  understand  that  it  does,  Mr.  Butler,  and  have  so  stated  to  the 
Chair.     We  have  asked  our  question,  and  we  take  the  ruling  of  the  court  against  it. 
By  Mr.  Stanbbrv  : 

Q.  In  tliese  conversations  did  (ho  President  state  to  you  that  his  object  was 
to  take  the  question  before  the  courts  5 

Mr.  Manager  Btngham  and  Mr.  Manager  Butler.  Stop  a  moment.  We 
object  to  that. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  qnePtion  to  writing. 

Mr.  Manager  Butler.  I  suppose  they  do  not  propose 

Mr.  Stanbery.  We  have  a  right  to  offer  it. 

Mr.  Manager  Bingham.  We  have  a  right  to  object  to  it. 

Mr.  Stanbery.  That  we  understand  perfectly.  We  may  state  what  we 
propose  to  prove. 

Mr.  Manager  Butler.  But  then,  Mr.  President,  the  courts  sometimes  say, 
after  they  have  ruled  a  question,  that  it  is  not  within  the  proprieties  of  the  trial 
to  offer  the  same  thing  over  and  over  again.  It  is  sometimes  done  in  a  court 
for  the  purpose  of  taking  a  bill  of  e.'Jceptions  or  a  writ  of  error  on  the  ralings. 
If  the  counsel  say  that  that  is  the  purpose  here,  we  shall  not  object,  because 
they  ought  to  preserve  their  rights  in  all  forms.  But  supposing  this  to  be  the 
court  of  last  resort,  if  court  at  all,  there  can  be  no  proper  occasion  over  and 
over  for  throwing  themselves  against  the  rulings. 

Mr.  Stanbery.  I  do  not  understand  that  the  ruling  was  upon  this  specific 
question.  It  was  the  general  question,  what  was  said,  that  was  ruled  out  tiioae 
times.  I  want  to  make  the  specific  question  now,  to  indicate  what  we  desire  to 
prove.     I  now  put  the  specific  queatian  whether  in  any  of  those  interviews  the 
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President  eaid  what  was  bis  intention  in  regard  to  making  tlie  question  at  law  1 
I  have  not  put  that  question  before. 

Mr.  Manager  Butler.  And,  Mr.  President,  my  remarks  were  in  reply  to  the 
dielinct  admission  of  the  counsel  that  the  question  came  within  the  raling  and 
tbat  he  expected  it  to  be  ruled  put,  but  still  intended  to  make  the  offer. 

Mr  EvARTS-  That  was  the  previous  question. 

Mr.  Manager  Butler,  Oh,  no;  this  last  one. 

Mr.  EvABTS.  No ;  you  are  mistaken  about  it.  Besides,  Mr.  Chief  Justice 
and  Senators,  although  there  is  no  review  by  any  court  of  your  determinations 
of  interlocutory  or  of  iinal  questions,  yet,  as  the  leanied  managei-s  know,  it  is 
entirely  competent  to  bring  to  the  notice  of  the  court  that  ia  to  pass  upon  the  ques- 
tion in  the  final  judgment  the  evidence  tbat  is  supposed  to  be  admissiijle,  in  order 
that  it  may  be,  as  it  is  always  if  properly  originated,  a  matter  of  argument,  that  the 
■case  is  to  be  disposed  of  on  the  ground  as  if  it  were  admitted ;  and  that  wo  have 
a  right  to  do,  and  not  be  limited  to  abstractions  in  the  determination  of  these 
questions. 

The  Chief  Justice.  The  counsel  for  the  President  will  please  reduce  their 
question  to  writing. 

Mr.  EvARTS.  And  the  di£feience  we  make  between  this  specific  question  and 
the  general  question  which  has  been  excluded,  and  in  regard  to  which  we  do 
not  propose  to  tronble  the  Senate  further,  is,  that  when  a  general  conversation 
cannot  be  admitted,  if  the  objection  be  applicable,  and  it  has  been  successfully 
made  here,  then  to  exclude  a  conclusion  on  a  definite  point  the  specific  question 
may  be  put. 

The  Chief  Justice.  The  counsel  will  reduce  their  qnestion  to  writing. 

The  question  being  reduced  to  writing,  it  was  handed  by  the  counsel  for  the 
respondent  to  Mr.  Manager  Butler,  and  after  inspection,  banded  by  him  to  the 
Secretary. 

Mr.  Manager  Butler.  I  object,  Mr.  President,  to  the  question,  both  as  lead- 
ing in  form,  outrageously  so,  and  incompetent  under  the  previous  rulings. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  as  reduced  to  writing,  as  follows  : 

In  either  of  these  conversBtione  did  the  President  say  to  you  that  his  object  in  appointing 
you  was  that  he  miglit  thus  get  the  queatiou  of  Mr.  Slantun'a  right  to  tba  office  before  the 
Supreme  Court  1 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  just 
read 

Mr.  Howard.  I  ask  for  the  yeas  and  nays  on  tbat  question. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justicu.  Senators,  you  who  are  of  opinion  that  the  question  just 
read  is  admissible  will,  as  your  names  are  called,  answer  yea.  Those  of  the 
contrary  opinion  will  answer  nay.     The  Secretary  will  call  the  roll, 

Mr,  Manager  BuTLfiK.  Let  the  question  be  again  read. 

The  Chief  Justice.  The  Secretary  will  read  the  question  again. 

The  Secretary,  read  as  follows  : 

Ineitlier  of  these  converBations  did  the  President  any  to  you  that  his  object,  in  appointing 
you  was  that  he  might  thus  get  the  quesdon  of  Mr.  Stanton's  right  to  the  office  before  the 
Supreme  Court  1 

Mr.  DooLiTTLB,  Mr.  Chief  Justice,  I  do  not  know  that  I  understood  the 
ground  of  objection  of  the  managers 

Mr.  Manager  Butler.  As  outrageously  leading  and  utterly  incompetent  and 
entirely  against  the  ruling  of  the  Senate.         • 

The  Chief  Justice.  The  Secretary  will  call  the  roll. 

The  Secretary  proceeded  with  and  concluded  the  calling  of  the  roll. 

Mr,  Johnson,  (who  bad  not  voted.)  I  ask  for  the  reading  of  the  question.  I 
did  not  hear  it  distinctly)  onA  tbat  was  the  reason  I  declined  to  vote. 
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In  either  of  tLeae  converBftlions  ^W  tTie  President  saj  to  joii 

Mr.  JoHNSO\,  Tliat  will  do,  air.     I  vote  in  the  negative. 

Mr.  DAvrs,  (who  had  first  voted  in  the  affirmative.)  Mr.  Chief  Justice,  the 
queation  is  leading.     I  vote  in  the  negative. 

The  resnlt  was  announced — yeas  7,  naya  44  ;  as  follows : 

Yeas — Messrs.  Anthony,  Bayard,  Fowler,  MeCreerjf  Pallerson  of  Tcm^seee,  Eoss,  and 
Vifliers— 7. 

Nats— Messrs.  Buckalew,  Cameron,  Cattell,  Chandler,  Cole,  Coukljnp,  Connesn,  Corbett, 
Cragin,  Davis,  Dixon,  Doolittle,  Drake,  Edmunds,  Ferry,  FeFiseuden,  Freiinghuyxen, 
Grimes,  Harlan,  Henderson.  Hendricks,  Howard,  Howe,  Johnson,  Morf^an,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey, 
Sherman,  Spri^ue,  Stewart,  Thayer,  Tipton,  Tmmhuil,  Van  Wiukle,  Willcy,  Williams, 
Wilson,  and  Yates— 44. 

Not  TOTiKG — Messrs.  Salisbury,  Snmuer,  and  Wade — 3. 

So  the  question  was  decided  to  he  inadmisBihle. 

Mr,  Stasrerv.  Mr.  Chief  Justice  and  Senntora,  this  qucKtion  andoubtedly 
has  been  overruled  upon  matter  of  form  at  least.  I  now  propose  to  change  the 
form  of  it.  I  do  not  want  to  be  thrown  out  upon  a  mere  technicality.  I  there- 
fore change  it, 

Mr.  Manager  Butleb.   Let  me  see  it. 

Mr.  STANeERY  handed  the  question  aa  written  by  him  to  Mr.  Manager 
Butler. 

Mr.  Manager  Butler.  Mr.  President  and  aenatore,  the  question  as  presented 
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Now,  Mr.  President  and  aenatora,  this  is  the  last  queslion  precisely,  without 
the  leading  part  of  it,  I  so  understand.  Now,  then,  I  understand  it  to  be  a  very 
well  settled  rule  of  trials  that  where  a  counsel  deliberately  puts  a  question  lead- 
ing in  form,  and  has  it  passed  upon,  he  cannot  afterward  withdraw  the  leading 
part  and  put  the  same  question  without  it.  Sometimes  this  rule  has  been 
relaxed  in  favor  of  very  young' counsel,  [laughter,]  who  did  not  know  what  a 
leading  question  was,  hut  not  otherwise.  I  have  seen  very  young  men  make 
mistakes  oy  accident,  and  I  have  known  the  courts  to  let  them  up  and  say, 
"  We  will  not  hold  the  rule,  if  yon  made  an  accident." 

Mr.  President,  I  call  your  and  the  Senate's  attention  to  the  fact  that  I  three 
times  over  objected  U>  the  last  question  as  heiiig  outrageously  leading,  and  I  did 
it  so  that  there  shonid  be  no  mistake  ;  yet  the  counsel  for  the  President  went 
on  and  insisted  not  only  on  not  withdrawing  it,  but  on  putting  the  Senate  to  the 
delay  of  having  the  yeas  and  nays  taken.  If  I  had  not  called  their  attention 
to  it  I  agree  that  perhaps  the  rule  might  not  be  enforced  ;  but  J  called  their 
attention  to  it.  They  are  five  gentlemen  of  the  oldest  men  in  the  profession,  to 
whom  this  rule  is  well  known.  They  chose  to  submit  to  the  Senate  a  tentative 
question,  and  now  they  propose  to  try  that  over  again,  keeping  you  voting  on 
iorms  of  questions  until  youi'  patience  is  weaiiedout.  That  is  what  tbey  may  do. 

I  had  the  honor  to  say  to  the  Senate  a  little  while  ago  that  all  the  rules  of 
evidence  are  founded  upon  good  sense,  and  this  mle  is  founded  on  good  sense. 
It  would  do  no  harm  in  the  case  of  this  witness;  but  the  rule  is  founded  on  this 
proposition  :  thatMSOunsel  shall  not  put  a  leading  question  to  a  witneas,  and  thus 
instrnct  him  what  they  want  him  to  say,  and  then  have  it  overruled  and  with- 
draw it,  and  put  the  same  question  in  substauce,  because  you  could  always 
instruct  a  witness  in  that  way.  Of  course  that  way  was  not  meant  here,  because 
I  assume  it  would  do  no  harm  in  any  form,  and  the  counsel  would  not  do  it ; 
but  I  think  the  Senate  shonid  hold  itself  not  to  be  played  with  in  this  way.     If 
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you  clioose  to  sit  hero  and  liave  the  yeas  and  naya  called,  I  can  sit  Jieie  as  long 
aa  nnybody. 

Mr,  yTA\BERY.  Mr.  Cbief  Juatiee,  this  ifl  quite  too  seriona  a  business  that 
we  are  engaged  in,  and  the  responsibility  is  too  great,  the  issues  are  too  import- 
ant, to  descend  to  the  sort  of  controversy  that  would  be  introduced  here.  The 
gentleman  says  I  am  an  old  lawyer,  long  at  the  bar.  I  hope  I  never  have  dis- 
graced the  position.  I  hope  I  am  not  in  the  Labit  of  making  factious  opposition 
before  any  court,  high  or  low,  especially  not  before  this  body,  which  has  treated 
ns  with  so  math  courtesy. 

But  the  learned  manager  intimates  here  that  I  have  deliberately  put  a  leading 
([ueatiou.  resorting  to  the  Sow  tactics  of  an  Old  Bailey  court,  for  the  purpose  of 
getting  time  and  making  factious  oppoaition.     I  scorn  any  such  imputation. 

Leading  queations  !  Undoubtedly  the  previous  question  was  leading ;  but 
was  it  intended  to  be  leading,  intended  to  draw  General  Shermiin  out  to  say 
something  that  otherwise  would  not  be  said  t  The  learned  manager  says  "Oh 
no,  it  was  not  intended,  so  far  as  General  Sherman  ia  concerned,  to  be  a  leading 
'  question;  but  so  far  as  the  counsel  is  concerned  the  purpose  was  to  put  it  m 
tnat  form  that  the  counsel  might  have  another  opportunity  of  putting  it  in  a  legal 
form,"  thus  iusinuating  that  deliberately  that  question  was  manufactured  in  a 
leading  form,  knowing  that  it  wftuld  be  rejected  on  accouut  of  form,  for  the  pur- 
pose of  getting  ten  or  fifteen  minutes  of  time  in  order  to  put  it  in  a  proper  form ! 

Leading  questions  !  Will  the  honorable  manager  please  to  read  over  the  rccotd 
of  this  case  and  see  hundreds  of  leadirig  questions  put  by  him  again  and  again. 
We  got  tired  of  objecting  to  them.  I  must  be  permitted  to  disclaim  any  such 
intention  as  this. 

This  is  a  matter  of  great  importance  to  na.  We  deem  it  to  be  so.  The 
interests  of  our  client  are  in  our  hands,  to  defend  him  the  best  way  we  can. 
We  wish  it  to  appear  what  we  desire  to  prove  and  what  we  are  anxious  to  prove. 
We  do  not  want  to  make  any  more  argument  upon  it.  We  submit  it  to  the 
judgment  of  the  Senate.  We  put  the  question  as  to  the  matter  which  we  seek 
to  prove,  that  it  may  appear  what  it  is  that  we  seek  to  prove,  to  use  every  effort 
in  our  pjwer,  not  factiously,  but  honorably,  properly,  not  to  argue  again  and 
again  the  same  point,  but  simply  to  have  the  opportunity  of  having  our  queations 
put  before  the  Senate  and  decided. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

Was  anjthing  said  at  that  eonvorsalion  by  the  President  as  to  any  purpose  oF  gottiog  the 
question  of  Mr.  Stantou's  right  to  tbe  ofBce  before  the  courts? 

Mr.  EVAETS.  We  deeire  to  alter  the  first  phrase  by  striking  out  the  worda 
"at  that  conversation,"  and  inserting  "at  either  of  these  interviews,"  so  as  to 
cover  the  same  ground  aa  before. 

The  Chibp  Justjcb.  Tlie  queatiou  will  be  ao  modified.  The  Secretary  will 
read  the  question  as  modified. 

The  Secretary  read  aa  follows  : 

Wb»  anything  siud  at  either  of  those  interviews  by  the  President  as  to  any  purpose  of 
getting  the  quesUon  of  Mr.  iStauton's  right  to  the  ofSce  before  the  cunrtsi 

The  Chief  Justice  put  the  queation  on  the  admissibility  of  this  question,  and 
it  was  determined  iu  the  negative. 

Mr.  Henderso.n.  I  desire  to  ask  a  question  of  the  witnesa,  and  I  send  it  to 
the  desk  in  writing. 

The  Chief  Jus'i-ice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Missouri. 

Tjie  Secretary  read  as  follows  : 

Did  tiie  President,  in  tendering  you  .the  appointment  of  SecretaJ'y  of  War  ad  mlerim 
expTCsa  the  object  or  purpose  of  ao  floing  ? 

Mr.  Manager  Bikgham.  Mr.  President,  we  must  object  to  that  question,  aa 
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being  within  the  ruling  already  settled  by  tbe  court,  mid  pubmit  it  to  the  Senate. 
It  ia  botb  leading  and  incompetent. 

The  Chief  Justior.  The  Chief  Justice  will  submit  the  question  to  the  Senate. 
Senators,  you  who  are  of  the  opinion  that  the  (juestioH  proposed  by  the  senator 
from  Missouri 

Messrs.  Doolittle  and  Thayer  called  for  the  yeas  and  nays,  and  they  were 
ordered.  ■ 

Mr.  Drake.  I  ask  for  the  reading  of  the  question  again.  i 

The  Secretary  again  read  the  question  propounded  by  Mr.  Henderson. 

Mr.  DooLiTTLE.  Mr.  Chief  Justice,  I  have  risen  for  the  purpose  of  moving 
that  the  Senate  go  into  consultalion  on  this  important  question ;  but  as  I  see 
that  there  may  not  bo  time  to-night  to  go  into  consultation,  I  move  that  the 
court  adjourn  until  Monday  at  13  o'clock.     ["  No  !"  "  No !"] 

The  Chief  Justice.  The  question  is  on  the  motion  of  the  senator  from  Wis- 
cougin,  that  the  Senate,  Bitting  as  a  court  of  impeachment,  adjourn  until  Monday 
at  12  o'clock. 

The  motion  was  not  agreed  to. 

The  Ohibf  Jd.sticb.  The  question  recurs  on  the  admissibility  of  the  question 
proposed  by  the  senator  from  Missouri,  [Mr.  Hejsdbrson.]  Senators,  yon  who 
are  of  opinion  that  the  question  is  admissible  and  stiould  be  put  to  the  witness  will, 
as  your  names  are  called,  answer  yea  ;  those  of  the  contrary  opinion  will  answer 
na4V.     The  Secretaiy  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  25,  nays  27 ;  as 
follows ; 


J  of  Tenneseeo,  Boss,  Sherman,  Spragae,  Sumuer,  Trumbull,  Van  Winkie,  Vickers, 
and  Willey— 25. 

Nays — M*B3rs,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Connesa,  Corbett,  Cragin, 
Drake,  Edmuncls,  Fenj,  FrelinghujRen,  Hdilan,  Howard,  Howe,  Morftnn,  Morrill  of  Ver- 
mont,  Nye,  Patterson  of  New  Haaipshire,  Pomeroy,  Ramsey,  Stewart,  Thayer,  Tipton,  Wil- 
liams, Wilson,  and  Yates — 27. 
Nut  voting — Messrs.  Saolsbnry  and  Wade — 2. 

So  the  question  proposed  by  Mr.  Henderson  was  decided  to  be  inadmissible, 
Mr.  Trumbull,   {at  4J  o'clock  )     I   move  that  the   Senate,  sitting  as  a 
court  of  impeachment,  adjourn  until  Monday  at  12  o'clock. 

Mr.  Stbwaet,  Mr,  Sumner,  and  Mr.  Thaveb  called  for  the  yeas  and  nays, 
and  they  were  ordered ;  and  being  taken,  resulted — yeas  25,  nays  27 ;  as  follows : 
Teas — Messrs.  Bayard,  Buckalew,  Cameron,  Catt«ll,  Corbett,  Davis,  Dixon,  Doolittle, 
Fessenden,  Fowler,  Frelinghnysen,  Grimes,  Henderson,  Hondrieks,  Huwe,  Johnson, 
McCreery,  Morton,  Norton,  Patterson,  of  Tennessee,  Eamaey,  Sprugue,  Trumbull,  Van 
Winkle,  and  Tickers — 25. 

,  Nays— Messrs.  Anthony,  Chandler,  Cole,  ConkUng,  Connras,  Cragin,  Drake,  Edarands, 
Ferry.  Harlan,  Howard,  Sloi^n,  Morrill  of  Maine,  Morrill  of  Vennont,  Nye,  Patterson  of 
New  Hampshire,  Pomeroy,  Rosa,  Sherman,  Slewart,  Sumuer,  Thayer,  Tipton,  Wiliey,  Wil- 
liams, Wilson,  and  Tales— 37. 
Not  VOTING—Messrs.  Sanlsbury  and  Wade— 2. 
So  the  Senate  refused  to  adjourn. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  Have  you  any- 
thing further  with  this  witness,  gentlemen  ? 

Mr.  Sta\beby.  I  propose  to  put  a  question  which  I  will  send  to  the  managers. 
The  question  was  sent  in  writing  to  Mr.  Manager  Butler. 
Mr.  Manager  BuTLBit.  The  questi<in. proposed  is  : 

At  either  of  these  interviews  was  anything  said  in  reference  to  the  use  of  tiireats,  intimi- 
dation, or  force,  to  get  possession  of  tLe  War  Office,  or  the  contrary  ? 

We  object  for  the  reason  that  it  is  leading,  and  the  subatauce  of  it  has  been 
voted  upon  at  least  three  times 

Mr.  EvARTH.  Do  you  say  it  Js  leading  "! 

Mr.  Stanbehy.  I  do  not  understand  that  it  is  leading. 
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Ulr,  Maiifiger  Butler.  We  do  not  care  much  about  the  "leading"  point. 

Mr.  EvAKTS.  You  do  not  object  to  it  as  leading  ? 

Mr.  Manager  Butlgu.  No,  sir. 

The  Chikf  Justice,  The  question  will  be  read  by  the  Secretary. 

The  Secretary  read  aa  follows  ■ 

At  either  of  these  interviews  was  an/thing  said  in  reference  to  the  use  of  threats,  intimi- 
dation, or  force,  to  get  possession  of  the  War  Office,  or  the  contrary  ? 

The  Chief  Josticb  put  the  question  on  the  admissibility  of  the  question, 
and  it  was  determined  in  the  negative. 

After  a  pause — 

TbeCHiEF  Justice.  Have  the  counsel  for  thePresident  any  further  questions  1 

Mr.  Stanbery.  We  are  considering,  Mr,  Chief  Justice,  whether  there  is  any 
other  question  we  have  to  pat  to  General  Sberman. 

Mr.  Anthony,  (at  4  o'clock  and,  37  minutes  p.  m.)  1  move  that  the  Senate, 
Bitting  as  a  court  of  impeachment,  do  now  adjourn. 

Mr.  Manager  Bl'tler.  Let  us  finish  with  tliis  witness. 

The  Chief  Justice  put  the  question  on  the  motion  to  adjouru,  and  declared 
that  it  appeared  ti  be  agreed  to. 

Mr.  Drake  called  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr.  Co\KLi.\o.  I  beg  to  inquire  whether  the  managers  m^an  to_ cross-exam- 
ine this  witness. 

Mr.  Manager  Butler.  Not  at  all,  if  we  can  only  get  the  other  aide  through 
with  him. 

Mr.  CoNKLINO.  I  thought  they  were  tliro\igh  with  him. 

Mr.  Manager  Butler.  No;  they  will  not  finish  with  him. 

The  Chief  Justice.  The  Secretaiy  will  call  the  roll. 

The  Secretary  called  the  name  of  Mr,  Anthony,  and  he  responded. 

Mr.  THAYtlR.  Mr.  President,  I  rise  for  information.     I  desire^ 

The  Chi&f  Justice.  The  roll  is  being  called,  and  no  debate  is  in  order, 

Mr.  Thayer.  I  desire  to  inquire  what  we  are  voting  on  T 

The  Chief  Justice.  On  a  motion  to  adjourn, 

Mr,  Thayer.  I  did  not  hear  what  the  counsel  for  the  defence  said  in 
regard 

The  Chief  Justice.  Debate  is  not  in  order.  The  Secretary  will  proceed 
with  the  call. 

The  Secretary  concluded  the  call  of  the  roll,  and  the  result  was  announced — 
yeas  20,  nays  32 — as  follows : 

Yeas— MesBTs.  Anthony,  Bayard,  Buckalew,  Davis,  Diion,  Doolittle,  Edmnndfi,  Fowler 
Grimes,  Henderaon,  Hendricks,  Howe,  Johnson,  McCreerj,  Morton,  Norton,  Pattcreou  of 
Tennessee,  Trnmbull,  Van  Winkle,  aod  Vic.ters — 2(1. 

Nays— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkling',  Connesa,  Corbett,  Cragin, 
Drake,  Ferry,  Fesseaden,  Frelinghujsen,  Harlan,  Howard,  Morgan,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Nje,  Patterson  of  New  Hampshire,  Pomeroj.  Eamsey,  Roes,  Siierman, 
Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Wiiley,  Williams,  Wilson,  and  Yates- 32. 

Not  voting — Messrs.  Saulsbuiy  and  Wade — 2. 

So  the'  Senate  refused  to  adjourn. 

Mr.  Stanbery.  Mr.  Chief  Justice,  I  will  state  to  the  managers  and  to  the 
Senate  that,  under  these  rulings,  we  are  not  now  prepared  to  say  that  we  have 
any  further  questions  to  put  to  General  Sherman ;  but  it  is  a  matter  of  so  much 
importance  that  we  desire  to  be  allowed  to  recall  General  Sherman  on  Monday 
if  we  deem  it  proper  further  to  examine  him. 

Mr.  Manager  BuTtER.  We  are  very  deSrous  that  the  examination  of  this  wit- 
nesB  should  he  closed,  if  possible 

Mr,  Matfager  Bingham.  Oh,  no  ;  we  have  no  objection. 

Mr.  Howe.  I  move  that  the  Senate,  sitting  as  a  court,  adjourn. 

The  motion  was  agreed  to;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  Monday  nest  at  12  o'clock. 


y  Google 


I  MoNDAV,  April  13.  1868. 

The  riuef  Ju  ticf  ht  the  timted  StatP'<  entered  the  Senate  chamber  at 
12  o  chick  md  5  ninutes  p  ja.  a[i4  t^ok  the  chair. 

The  ueml  pro  lamation  havmg"ljete  pade  V'  the  8ergeaQt-at-arms, 

The  managers  of  the  impeacfinent  <ki  the  fut  of  the  House  of  Representa- 
tiyes  appeared  and  took  thp    eats  aasiou^  tbem. 

The  counsel  for  the  reapondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Repr  eatdtives  was  nest  announced,  and  the 
tnembers  of  the  House  as  m  Comm  ttee  of  the  Whole,  headed  by  Mr.  E.  B. 
WaKhbume  the  chairman  of  that  committee  and  accompanied  by  the  Speaker 
and  Clerk  entered  the  Senate  chambpi  and  were  conducted  to  the  seats  pro- 
vided for  them 

The  C-HiiF  Justice  The  journal  of  the  hat  day's  proceedings  will  he  read 
by  the  Secietary 

The  Secretary  proceeded  to  read  the  journal  of  the  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment  on  Saturday  last,  but  was  interrupted 
at  15  minutes  past  IS  o'clock. 

Mr.  Stkwart.  I  move  that  the  further  reading  of  the  journal  be  dispensed 
with. 

The  Chief  Justice.  If  there  be  no  objection,  the  further  reading  of  the 
journal  will  be  dispensed  with.  The  Chair  hears  no  objection. '  Before  the 
counsel  for  the  President  proceed,  the  Chief  Justice  will  state  that  on  Saturday 
last  the  senator  from  New  Jersey  [Mr.  PrelinghuysenJ  had  submitted  a 
motion  for  an  order  to  remove  the  limit  fixed  by  Rule  21  as  to  the  number  who 
may  participate  in  the  final  argumeut  of  the  cause.  That  order  is  before  the 
Senate  unless  objected  to. 

Mr.  SvM.NBR.  Mr.  President,  I  send  to  the  CItair  an  amendment  to  that  order 
to  come  in  at  the  end  : 

•vided.  That  the  trial  shall  proceed  without  further  deluy  or  postponemeut  on  tUs 


The  Chief  Justice.  The  order  which  is  proposed  by  the  senator  from  New 
Jersey  will  be  read. 

The  SfsCRKTABY.  The  order  is  as  follows  : 

Ordered,  That  as  many  of  the  mani^era  and  of  tho  eounBel  for  the  President  ho  permitted 
to  speak  on  the  final  argument  as  shall  choose  to  do  so. 

It  is  proposed  to  amend  the  order  hy  adding  the  following  provi'so  ; 

Provided,  That  the  trial  shall  proceed  without  any  further  delaj  or  postponement  on  this 

Mr.  Prelinghuysex,  I  accept  the  amendment  of  the  senator  from  Massa- 
chusetts. 

The  Chief  Justice,  The  question  will  be  on  the  order  as  modified, 

Mr,  Manager  Williams.  Mr.  President,  with  your  leave,  and  youra,  gentle- 
men of  the  Senate,  before  taking  the  vote  on  this  qaestion,  and  in  default  of 
any  remarks  in  support  of  the  motiou  submitted  by  the  honorable  managers  on 
the  part  of  the  House,  I  feel  constrained  to  ask  your  indulgence  for  a  word  or 
two,  not  BO  much  in  the  way  of  argument  or  remonstrance  as  for  the  purpose  of 
inviting  your  attention  to  the  precedents  in  cases  of  this  sort. 

It  has  pleased  the  Senate  to  adopt  a  rule  limiting  the  discussion  upon  the 
final  argument  of  this  case  to  two  counsel  on  each  side ;  and  this  I  may  say  is 
in  conformity  with  the  rule  which  I  believe  prevails  almost  universally  in 
ordinary  cases  in  the  trial  of  all  civil  actions,  and  in  the  trial  of  indictments  in 
the  criminal  courts,  even  though  those  cases  may  be  of  very  small  magnitude, 
and  concern  the  public  at  large  to  none,  or  but  a  very  trifting  extent,  I  am  not 
here  trf  contest  the  right  of  this  tribunal  sitting  aa  a  court,  or  of  any  other  judicial 
tribunal,  to  impose  such  reasonable  limitations  upon  the  freedom  of  speech  as 
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the  interests  of  justice  may  recjiiire,  ( 
proper  administration.     I  admit  that  li  ^m^^^^^ 

.  text  of  Magna  Charta.  it  comes.  I  think,  "'J^B^HV^^  ^''"  ^"^  ^'^''>  ^^ 
not  deny,  we  will  not  delay  right  or  justif^^^^^^r 

It  struck  me,  however,  that  the  effqgQJPmPR  was  to  create  a  condition 
of  things  which  was  cakulated,  '^nSHHjHi^  t*>  embarrass  the  gentlemen 
who  have  been  sent  here  to  conduct  OT^^B^on  the  part  of  the  Houae  and 
the  people.  The  House,  acting  upon  itsTnecretion  and  upon  a  full  conscioua- 
nese  of  the  importance  of  this  case,  has  devolved  this  responsible  task  upon 
seven  of  its  members.  In  this  parliciilai,  although  the  case  is  one  without  a 
precedent,  they  certainly  have  not  deviated  from  the  ordinary  rule,  I  know 
no  cases  in  which  the  number  has  been  less  than  five.  There  are  many,  I 
think,  where  it  has  amounted  to  as  much  as  eleven.  The  effect,  however,  of 
this  rule  will  then  be  to  exclude  from  the  debate  upon  this  qneation — I  mean 
the  final  debate,  and  I  take  that  to  be  reftlly  and  STibstantiaily  the  only  import- 
ant one — at  least  four  of  the  managers  appointed  by  the  House. 

If  time  were  a  matter  of  importance — and  J  am  now  willing  to  admit  that  it 
is,  as  the  House  concedes  in  its  proceedings  here,  in  the  articles  which  it  has 
presented,  and  in  the  whole  conduct  of  its  managers,  as  exhibited  before  yon — 
it  would  have  seemed  to  me,  that  while  a  reasonable  limitation  would  be  proper, 
it  would,  perhaps,  have  relieved  us  to  some  extent,  and  enabled  all  the  managers 
to  perform  what  they  might  conceive  to  be  their  duties  as  imposed  upon  them 
by  the  House  of  Representatives,  if  this  honorable  body  had  undertaken  to  say 
how  much  time,  or,  in  other  words,  how  many  hours,  the  public  convenience  and 
the  interests  of  the  state  would  allow  them  to  give  to  the  prosecution  in  this  case. 
In  that  event  the  time  allowed  could  have  been  divided  and  apportioned  among 
the  managers,  and  that  would  have  been  in  conformity  with  the  terms  of  the 
rule  in  regard  to  interlocutory  motions  where  an  hour  has  been  assigned  to  each 
side  and  the  privilege  left  to  members  of  saying  by  whom  the  several  questions 
may  be  discussed.  If  the  rule  had  been  modified  in  this  way,  the  managers, 
as  I  have  observed,  would  have  been  relieved,  because  they  could  then  have 
distributed  the  several  parts  among  themselves. 

It  struck  me,  however — and  I  rose  merely  for  the  purpose  of  calling  your 
attention  to  the  precedents — that  the  i-ule  was  an  unusual  one.  It  did  not  meet 
the  approbation  of  the  managers  in  the  first  instance;  and  when,  as  they  did, 
under  a  sort  of  compulsiqn  imposed  upon  them,  distribute  the  parts  in  this  drama, 
if  I  may  be  allowed  to  call  it  so,  they  directed  their  chairman  to  make  this  ap- 
plication. It  has  been  postponed  ;  it  is  now  made  and  is  now  before  you.  They 
thought  the  rule  was  unusual,  I  think  they  all  shai-cd  in  that  opinion.  I  have 
taken  very  little  time  myself  !«  look  into  the  precedents,  but  since  the  motion 
has  been  made  I  have  thought  it  was  my  dtity  so  to  do,  and  I  desire  to  state 
now  to  this  honorable  Senate  what  is  the  result  in  ordinary  cases  ;  and  this,  I 
think,  will  not  be  considered  one  of  tliat  description. 

There  have  been  but  five  cases  within  our  history  of  impeachments  before  ' 
the  Senate  of  the  United  States.  The  first  of  them  was  the  case  of  Blount, 
which  was  tried,  I  think,  in  the  year  1798,  That  was  the  impeaehmeut  of  a 
Henator ;  it  went  off  upon  a  collateral  question  ;  which  was  as  to  the  fact  whether 
a  member  of  the  Senate  was  an  officer  impeachable  under  the  Constitution.  The 
next  case  was  the  case  of  Judge  Pickering,  of  New  Hampshire.  The  charge 
there  was  drunkenness.  The  defence  put  in — if  there  can  be  said  to  have  been 
a  defence  put  in  regularly,  where  tlie  respondent  did  not  appear  by  counsel — 
was  insanity.  That  question  was  tried  in  advance  ;  it  was  ruled  against  him ; 
and  thereupon,  upon  the  motion  of  the  members  of  the  House,  at  the  special 
instance  and  upon  the  special  order  of  the  House  itself,  to  whom,  I  believe,  the 
question  waa  then  i-eferred,  the  case  was  submitted  without  argument,  and  a 
judgment  rendered  against  the  defendant. 
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The  thirci  case  was  that  of  Justice  Chase,  There  the  number  of  managera 
was  seven  Thoy  were  ali  heard  except  one,  and  yet  the  number  of  argumeuts 
made  waa  equal  to  the  numher  of  managers,  because  the  default  of  that  one,  if 
it  was  a  default,  was  supplied  hy  two  speeches  from  Mr.  Ilandolph,  the  chair- 
man, who  opened  the  case  and  closed  it. 

The  nest  case  ivaa  that  of  Judge  Peck.  There  the  number  of  managers  was 
five.     They  all  participated  in  the  argument. 

In  none  of  these  cases  does  there  seem  to  have  been— I  maybe  mistaken,  acd 
-stand  subject  to  correction  if  I  am  wrong — any  question  as  to  the  right  of  the 
House  to  he  heard,  if  it  desired,  through  all  its  managers.  If  there  was  any 
discussion  then,  or  any  rule  adopted  on  the  subject  at  that  or  any  other' time, 
memheifl  of  the  Senate  who  have,  participated  in  the  framingof  these  rules  must 
be  of  course  aware  of  it,  and  will  be  able  to  make  the  answer  in  their  voles. 
There,  however,  as  I  have  already  remarked,  the  course  was  the  same  as  in  the 
case  of  Justice  Chase. 

The  last  case  was  the  case  of  Judge  Humphreys.  That  took  plaee  at  the 
comutenceraent  of  the  war.  There  there  was  no  appearance,  and  of  course  no 
defence,  and  a  sort  of  judgment  was  taken  by  delault,  something,  perhaps,  in 
the  nature  of  a  judgment  of  outlawry. 

It  seems,  then,  toat  in  the  only  two  cases  that  have  been  contested  in  this 
country  before  this  Senate,  the  rale  has  been  that  all  the  managers  appointed 
by  the  House  should  be  allowed  to  participate  in  the  discussion. 

How  is  it  elsewhere?  I  have  not  chosen  to  go  beyond  the  waters  to  look 
into  the  precedents  ;  but  there  is  one  case  in  British  history  which  is  familiar  to 
all  of  us,  which  is  associated,  I  may  say,  with  the  school-boy  recollection  of 
every  man  in  this  nation,  of  every  man,  indeed,  who  is  familiar  with  our  language, 
a  case  made  memorable,  I  suppose,  mainly,  not  by  the  peculiar  interest  which  it 
involved,  but  by  the  fact  that  it  was  illustrated  by  the  splendid  genius  of  some  of 
the  greatest  men  that  England  has  ever  produced.  It  watj  not  because  Wpirren 
Hastings  was  the  governor  general  of  Bengal — that  was  a  small  matter,  held,  I 
believe,  by  the  grace  of  the  British  East  India  Company — but  because  such  men 
as  Edmund  Burke  and  Richai'd  Brinaley  Sheridan  were  among  the  managers. 
It  was  such  men  as  those  who  made  the  case  an  epoch  in  parliamentary  history. 

It  may  be  said,  however,  that  there  was  another  reason  for  it,  and  that  was 
its  long  duration  It  continued,  I  believe,  for  as  long  a  period  as  seven  years.  I 
beg  senators  to  understand  that  I  do  not  quote  it  as  an  authority  on  that  point ; 
but  I  think  it  will  be  remembered  hy  all  of  them  that  the  labor  of  argumenta- 
tion was  distributed  among  all  the  managerii,  the  articles  being  numerous,  com- 
fplkated,  and  elaborate,  though  I  suppose  that  the  fact  of  all  the  managers  par- 
ticipating had  nothing  to  do  possibly  with  the  prolongation  of  the  time, 

And  now,  in  view  of  these  precedents,  I  would  desire  to  ask  how  does  the 
present  case  compare  with  them  ?  Is  it  an  ordinary  one  f  Why.  it  dwarfs  tbein 
all  into  absolute  nothingness.  There  is  nothing  in  the  world's  history  that  com- 
pares with  this.  It  makes  an  epoch  in  history,  and  therefore  I  miy  well  say 
that  you  are  making'  history  to-day.  And  therefore,  too,  I  think  it  in,  tiiat  upon 
questions  of  this  sort  you  should  so  rule  as  to  show  to  posterity  that  you  do 
properly  appreciate  the  magnitude  of  the  interests  involved.  Senators,  I  feel 
myself  the  difficulty  of  realizing  its  magiiiludo.  I  know  how  hard  it  is  for  us, 
even,  who  are  the  actors  in  this  great  drama,  to  rise  to  the  height  of  this  great 
argument.  Why,  what  is  the  case  1  That  of  a  judge  of  the  Supretae  Court 
or  of  the  district  court  of  the  United  States  !  That  of  a  custom-house  <ifEcer  i 
No.  It  is  the  case  of  the  Chief  Magistrate  of  a  great  people,  of  an  empi;e 
reaching  from  ocean  to  ocean,  and  comprehending  within  its  ci re u inference  forty 
millions  of  free,  intelligent,  thinking  people,  who  are  looking  upon  your  doings 
and  waiting  in  breathless  suspense  for  your  verdict.  That  is  the  case  now  before 
you;  andif  in  the  case  of  a  judge  of  the  Supreme  Court — and  from  my  habitual 
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respect  for  that  tribunnl,  I  would  not  be  understood  to  speak  disparn^ingly  of 
the  position — or  if  in  the  case  of  a  judge  of  the  district  court,  it  was  thought 
improper  to  impose  any  limitations,  where  the  Dumber  of  managers  was  the 
same  as  now,  what  shall  be  said  of  the  application  in  a  case  like  this  of  a  rule 
which  prevails,  as  I  have  already  remaiked,  in  all  the  courts,  even  ia  the  most 
indifferent  causes  ?  It  can  only  be  accounted  for  in  one  way  ;  either  that  the 
ease  was  of  small  consequence,  or  that  it  was  so  plain  that  the  judges  required 
no  professional  research  and  no  argument  to  aid  them. 

And  now  I  desire  only  to  say  in  conclusion,  in  order  that  I  may  not  be  misun- 
derstood, that  in  the  remiirka  which  I  have  made  I  have  not  been  moved  hy  any 
considerations  that  wore  personal  to  myself.  I  have  lived  long  enough  to  out- 
live the  time  when  the  ambition  to  be  heard  is  felt  by  men ;  I  have  lived  too 
long,  at  all  events,  to  think  it  worth  while  to  press  an  argument  upon  an  unwil- 
ling judge,  whatever  may  be  the  reasons  by  which  he  may  be  influenced,  whether 
he  may  regard  the  case  as  too  clear  a  one,  or  whether  he  may  consider  it  as  so 
imimportant  as  not  to  be  entitled  to  a  reasonable  amount  of  time.  I  do  not 
know,  if  you  relax  this  rule,  whether  I  shall  be  personally  able  to  take  advan- 
tage of  it  or  nof  That  will  depend  npon  my  strength  ;  that  will  depend  again 
upon  the  feeling  that  I  may  have  as  to  the  necessity  of  anything  adliitionid  to 
what  may  be  said  by  others.  I  felt  it,  however,  to  be  my  duty  to  enter  my  pro- 
test— and  I  do  it  most  respectfully — against  what  may  be  drawn  into  a  prece- 
dent hereafter.  If  in  a  case  like  this  the  argument  may  be  limited  to  two,  how 
will  it  be  when  another  supreme  judge  ia  arraigned  before  another  Set'^te  for 
,  high  crimes  and  misdemeanors  ?  I  take  it  for  granted  that,  measuring  things 
by  their  comparative  proportions,  another  Senate  would  fee!  autboriaed  to  reduce 
the  number  of  counsel  to  one;  and  if  it  came  to  a  district  judge  or  a  custom- 
house officer  I  do  not  know  whether  they  might  not  feel  authorized  to  deny  that 
privilege  altogether. 

Mr.  Manager  Stevens.  Mr.  Chief  Justice,  I  have  but  a  word  to  say,  and 
that  is  of  very  little  impori.ance.  I  do  not  expect  to  be  able,  if  allowed,  to  say 
many  words  upon  this  subject.  There  is  one  single  article  which  I  am  some- 
where held  reaponsihle  for  introducing,  and  a  single  article  only,  wliich  I 
wish  to  aigue  at  a  very  brief  length ;  but  I  desire  that  my  colleagues  should  have 
fall  opportunity  to  exercise  such  liberty  as  they  deem  proper  in  the  argument. 

I  have  no  objection  myself — I  do  not  speak  for  my  colleagues — if  the  Senate 
choose  to  limit  our  time,  to  their  doing  so,  aud  fixing  it  at  what  they  think 
reasonable,  what  one  gentleman  here  would  occupy,  for  I  find  they  occupy  three 
days  sometimes  here.  I  am  willing  to  allow  the  Senate  to  fix  the  time,  and  let 
the  managers,  those  who  are  not  already  expected  to  speak  in  conclusion,  to 
divide  that  time  among  themselves ;  however,  sir,  this  is  a  mere  suggestion. 

I  merely  wish  to  say  that  I  trust  some  further  time  will  be  given,  as  there 
are  two  or  three  subjects  on  which  for  a  short  time,  perhaps  an  hour  or  three- 
quarters  of  an  hour,  some  of  us  may  be  anxious  to  give  the  reasons  why  we 
were  so  pertinacious  in  the  House  in  insisting  upon  their  introduction  after  the 
House  had  reported  leaving  them  out.  I  confess  I  feel  ia  that  awkward  posi- 
tion that  I  owe  it  to  myself  and  to  the  country  to  give  the  reasons  why  I 
insisted,  with  what  is  called  obstinacy,  in  introducing  one  of  the  articles  ;  but  I 
am  willing  to  be  confined  to  any  length  of  time  which  the  Senate  may  deem 
proper.  What  I  have  to  say  I  can  say  very  briefly.  Indeed,  I  cannot  say  it 
at  any  great  length,  if  I  would.  I  merely  make  this  anggestion,  and  beg  the 
pardon  of  the  Senate  for  having  obtruded  thus  long  upon  their  time  when  they 
ought  10  proceed. 

The  Chief  Justicb.  Do  the  counsel  for  the  President  desire  to  submit  any 
remarks  to  the  Senate? 

Mr.  Sherman.  Mir.  President,  I  submit  an  amendment,  which  I  desire  to  be 
added  to  the  order  as  it  stands. 
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The  Chief  Justice.  The  amendment  will  he  read  by  the  clerk. 

Mr.  Frklenghl'ysew.  Mr.  President,  before  the  amendment  of  the  senator 
from  Ohio  is  submitted,  I  desire,  if  I  am  at  liberty,  t,o  modify  the  reaolution 
somewhat  by  adding  a  further  proviso  that  only  one  connael  on  the  part  of  the 
managers  shall  be  beard  in  the  close.  It  was  not  the  purpose  of  the  resolatiou 
to  change  the  rule,  excepting  as  to  the  number  who  should  ape^ik. 

The  Ohibf  Justice.  The  Secretary  will  read  the  order  as  modified  by  the 
■senator  from  New  Jersey. 

The  Secrbtarv.  The  order,  as  modified  by  the  mover,  now  reads  ; 

Ord-ered,  Tliat  as  many  of  the  msuagers  and  of  the  counsel  for  the  Fiesident  he  permitted 
fo  apeak  on  the  final  argument  an  ehuU  choose  to  do  so  :  Prmided,  That  the  trial  sbiul  pro- 
ceed without  any  further  delay  or  postponement  on  this  account:  And  provided  furlker, 
That  only  one  mimager  shaU  be  beard  in  the  close. 

The  amendment  of  the  senator  from  Ohio  (Mr,  Sherman)  is  to  add': 

But  the  additional  time  nllowed  bj  this  order  lo  each  side  sbali  not  exceed  three  hours. 

Mr.  Manager  Boiitwbll.  Mr.  President  and  Senators,  I  am  very  unwilling 
myself  to  make  any  remarks  upon  this  resolution,  because  I  am  so  situated, 
upon  the  judgment  of  the  managers,  that  it  is  a  delicate  matter  for  me  to  do  so; 
and  bad  it  not  been  for  the  qualification  made  by  the  honorable  senator  from 
New  Jersey  I  should  have  said  nothing  But  if  the  Senate  will  consider  that 
IQ  the  case  of  Judge  Peck,  after  the  testimony  was  submitted  to  the  Senate,  it 
was  first  summed  up  by  two  managers  on  the  part  of  the  Houpe ;  that  then  tha 
counsel  for  the  respondent  argued  the  cause  of  the  respondent  by  two  of  their 
number,  and  that  then  the  case  was  closed  for  the  House  of  Representatives  by 
two  arguments  made  by  the  managers ;  if  the  Senate  will  consider  that  in  the 
trial  of  Judge  Chase  the  argument  on  the  part  of  the  House  of  Representatives 
and  of  the  people  of  the  United  States  was  closed  by  three  managers  after  the 
testimony  had  been  submitted  and  the  arguments  in  favor  of  the  respondent  had 
been  closed  ;  if  they  will  consider  that  in  the  trial  of  Judge  Prescott,  in  Massa- 
chusetts— which,  I  venture  to  say  in  this  presence  was  one  of  the  most  ably- 
conducted  trials  in  the  history  of  impeachments,  either  in  this  country  or  in 
Great  Britain,  on  the  part  of  the  managers  sustained  hy  Chief  Justice  Shaw, 
and  on  the  part  of  the  respondent  by  Mr.  Webster — that  two  arguments  were 
made  by  the  managers  of  the  house  of  representatives  on  the  part  of  the  house 
and  on  the  part  of  the  people  of  that  Commonwealth  after  the  case  of  the 
respondent  had  been  closed  both  upon  the  evidence  and  upon  the  argument,  1 
think  it  needs  no  further  illustration  to  satisfy.this  tribunal  that  the  cause  of 
the  people,  the  cause  of  the  House  of  Representatives,  if  this  case  should  be 
opened  to  full  debate  on  the  part  of  the  five  gentlemen  who  represent  the 
respondent  here,  ought  not  to  be  left  to  the  close  of  a  single  individual. 

Mr.  JoHNSOPS.  Mr.  Chief  Justice,  1  ask  for  the  reading  of  the  order  as  moved 
by  the  mover,  and  as  proposed  to  be  modified  hy  the  member  from  Ohio. 

The  Secretai-y  read  the  order  as  modified  by  Mr.  Freliughuysen,  and  the 
'  amendment  of  Mr.  Sherman. 

Mr.  Rtanbgry.  Mr.  Chief  Justice  and  Senators,  we  hope  this  extension  of 
time  will  not  be  an  injury  to  us  in  disguise.  We  have  neither  asked  it  nor 
objected  to  it;  it  comes  from  the  opposite  side  to  have  more  counsel  than  are 
already  assigned  by  the  rules  which  have  been  adopted.  We  make  no  objection ; 
no  objection  if  all  seven  of  my  learned  friends  argue  this  case;  but  as  I  under- 
stand the  amendment  offered  by  the  senator  from  Ohio,  it  is  that  in  the  final 
argument,  as  to  which  as  yet  there  is  no  limitation  of  time,  but  only  of  the 
number  of  counsel,  the  provision  as  to  the  addition  of  counsel  shall  be  amended 
hy  a  proviso  that  the  additional  time  shall  not  be  more  than  three  hours.  The 
time  already  is  indefinite.  The  rule  fixes  only  the  number  of  eounsei,  not  the 
time  that  they  shall  occupy.  As  yet  the  Senate  have  not  sni^  that  in  the  final 
summing  up,  or  indeed  in  the  opening  which  we  have  had,  counsel  shall  be  limited 


Hos;edbyGoO'^k 


496  IMPEACHMENT  OP   THE  PEESIDEHT. 

as  to  time.  I  do  not  know  in  what  position  we  slioiild  be  if  thia  amendment  of 
the  senator  from  Ohio  is  adopted.  Three  hours  in  addition  to  wliat  t  Three  hours 
in  addition  to  a  time  that  ia  made  indefinite  by  the  rule!  I  cannot  understand 
it.  I  only  call  the  attention  of  the  Senate  to  it,. that  there  may  be  no  misunder- 
standing hereafter ;  and  as  to  that  matter  of  a  limit  as  to  time,  I  hope  we  may 
Bay  that  not  one  of  ub  haa  any  idea  of  lengthening  out  time  for  any  purpose  of 
delay.  I  think  the  Senate  can  have  enough  confidence  in  us  to  know  that  when 
wp  are  through  we  will  stop ;  that  we  will  only  take  as  much  time  as  in  this . 
g  a     we  may  deem  to  be  necessary.     I  know  if  we  go  beyond  that  wo 

aball  1  the  attention  of  the  court.  Nut  an  iDStant  do  we  mean  to  speak  after 
w  h-l  e  oncluded  what  is  material  to  ua  in  the  case.  If  we  attempt  to  take 
m  b  y  nd  that  for  something  oiitof  the  case  we  shall  very  soon  see,  senators, 
n  1  xpression  of  your  faces,  that  you  are  not  listening  to  na  with  attention. 
1  n  I  can  say,  and  I  think  I  can  apeak  for  my  learned  associates,  that  wo 
shall  not  take  a  moment  more  than  w^consider  necessary  ;  every  moment  neces- 
sary for  the  case,  not  a  moment  unnecessarily  in  our  best  judgment  as  to  how 
we  are  to  present  the  case.  I  know  it  ia  the  custom  of  courts  to  limit  the  time 
of  counsel — they  must  doit — in  their  ordinary  business.  It  is  done  in  the  Supreme 
Court  of  the  United  States ;  but  when  there  is  an  important  case  even  before  that 
court  which  limits  each  argument  of  counsel  to  two  houra  generally,  whenever  the 
couL't  is  asked  in  an  important  case  to  enlarge  tlie  time,  they  do  it  and  give  four 
hours.  On  one  occasion  I  had  myself  two  entire  days  for  an  argument  in  that 
court ;  but  that  case,  important  as  it  was,  has  no  sort  of  comparison  with  the  case 
now  before  you.  Counsel,  when  they  are  limited  toanesact  time,  are  embarrassed 
by  it.  It  is  a  rule  that  keeps  onr  attention  continually  on  the  clock  and  not  on  the 
case ;  we  are  afraid  to  begin  and  follow  up  an  argument  for  fear  we  shall 
exhaust  too  much  time  on  that  and  will  be  caught  by  the  punctual  hour  before 
we  come  to  other  important  matters.  Now,  I  hope  it  ia  not  necessary  to  snggest 
that  counsel  are  not  here  to  use  unnecessary  time,  who  have  a  reputiition  to 
sustain  before  the  world  and  before  this  Senate.  I  lieg  them  not  to  decide  tijis 
question  upon  any  idea  that  we  have  abused  the  liberty  which  is  or  may  be 
accorded  to  ub. 

Mr.  Shbrman.  Mr.  President,  I  will  withdraw  my  amendment,  as  I  see 
there  will  be  difficulty  in  discriminating  between  fliose  who  are  limited  by  time 
and  those  who  are  not. 

The  Chief  Justice.  The  senator  from  Ohio  withdraws  his  amendment. 
The  question  recurs  on  the  order  proposed  by  the  senator  from  New  Jersey,  as 
modified  by  him. 

Mr.  Manager  Butlbb.  I  do  not  rise,  sir,  to  debate  tliis  question,  but  simply  to 
ask  the  counsel  for  the  President,  while  they  do  not  aak  t\'V  this,  whether  they 
desire  it  J  I  should  like  to  know  whether  they  desire  this  extension  ?  They  may 
think  that  they  would  not  ask  it,  hut  the  question  is  whether  they  would  wish 
it,  because  if  they  do  not  wish  it  it  would  make  a  very  di.>cided  impression  on 
my  mind  as  to  whether  it  should  he  granted.  I  want  to  say  here,  however,  Mr. 
President,  that  I  speak  without  prejudice  to  anybody,  because,  from  the  very 
kind  attention  I  have  received  from  the  Senate  in  the  opening  argument,  which, 
Tinfortunately,  fell  upon  me,  I  do  not,  in  any  event,  nnder  any  relaxation  of  the 
rule,  prupose  to  trespass  a  single  moment  in  the  closing  argument  upon  the 
attention  of  the  Senate,  but  to  leave  it  to  the  very  much  better  argumentation 
of  my  associates.  Therefore  1  speak  wholly  without  any  wish  upon  my  own 
part  except  that  such  argumentation  may  be  had  as  shall  convince  the  country 
that  the  case  has  been  fully  siateji  on  the  one  side  and  the  other. 

Mr.  SUMNKH.  Mr.  President,  I  should  like  to  have  the  resoSutton  reported.. 

The  Chief  Justicb.  The- Secretary  wilt  read  the  resolution  again. 

The  Secretai-y  read  as  follows  : 

Ordered,  That  as  many  of  the  maEagers  and  of  tha  couneel  for  the  President  be  permitted 
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ti>  Bpeak  OD  tbe  final  ar^meiit  as  shall  ehooie  to  do  . 
ceed  without  ftnj  further  delay  o(  poatpoueoieiit  oi: 
That  onlj  one  maaager  Bhall  be  beard  ia  the  close. 

Mr.  SnMNBB.  Mr.  President,  I  moye  to  strike  out  the  laat  proviso  and  insert 
the  substitute  which  I  seud  to  the  chair. 

The  Chief  Justice.  The  Secretary  will  read  the  amendment  proposed  by 
the  senator  from  Massachusetts. 

The  Secretary.  It  ia  proposed  to  strike  out  the  last  proviso  iu  the  following 

And  projiided  further.  That  only  oue  maasger  shall  be  heard  in  the  close. 
And  in  lieu  thereof  to  insert : 

And  jrronideil.  That  according  to  the  practice  in  casts  of  impeachoieDt  the  several  mtna- 
gers  who  speak^hall  close. 

Mr.  GoNKiJNG.  I  beg  to  ask  an  answer  from  the  couaael  for  the  President  to 
the  question  propounded  by  Mr.  Manager  Butler. 

Mr.  EvARTs.  I  was  rising,  Mr,  Chief  Justice  aud  Senators,  to  say  a  word  in 
reference  to  this  question  when  the  senatorfrora  Massachusetts  sent  up  an  amend' 
ment  to  the  Clerk.  It  will  not  be  in  the  power  of  the  counsel  for  the  Presi- 
dent, if  the  rule  should  now  be  enlarged,  to  contribute  the  aid  of  mQre  than  two 
additional  advocates  in  behalf  of  the  President.  The  rule  was  early  adopted  and 
known  to  us,  and  the  arraQgement  of  the  number  of  counsel 'was  accommodated 
to  the  rule.  Beyond  that  we  have  nothing  to  say.  If  the  rule  shall  be  enlarged, 
all  of  us  will  with  pleasure  take  advantage  of  the  liberality  of  the  Senate. 

In  regard,  however,  to  the  arrangement  of  six  against  four,  as  would  be  the 
odds  which  we  should  need  to  meet,  we  naturally  might  feel  some  interest,  par- 
ticularly if  it  is  a  proposition  to  be  entertained  by  the  court  that  all  our  oppo- 
nents should  speak  after  we  had  got  through,  aud  ve  should  have  nobody  to 
reply  to  before  we  made  pur  arguments.  The  last  speech  hitherto  has  been 
made  in  behalf  of  the  President ;  but  if  there  is  any  value  in  debate  whatever, 
it  is  that  when  it  begins  and  is  of  controversy  between  two  sides,  each  as  fairly 
as  may  be  should  have  an  opportunity  to  know  and  reply  to  the  argument  of 
the  other.  Now,  the  present  rule,  very  properly  as  it  seems  to  us,  and  wholly 
in  accordance  with  the  custom  of  all  matters  of  forensic  debate,  thus  disposes 
of  the  matter  by  requiring  that  the  managers  shall  open  by  one  of  their  number, 
and  the  two  counsel  for  the  President  allowed  to  speak  and  make  their  reply, 
and  then  the  second  manager  appearing  in  that  behalf  to  close.  So,  too,  if  the 
number  should  be  enlarged,  it  would  seem,  especially  if  there  should  be  the 
disparity  of  six  against  four,  an  equal  and  equally  just  arrangement  should  be 
made  in  the  distribution  of  the  arguments  of  the  managers  and  of  the  counsel. 
.    Beyond  that  we  have  nothing  to  say. 

The  Chief  Justice.  Senators,  the  question  is  on  the  amendment  proposed 
by  the  senator  from  Massachusetts. 

Mr.  Williams.  Mr.  President,  I  move  to  lay  the  order  and  the  amendment 
upon  the  table,  with  a  view  of  having  a  teat  vote  as  to  whether  the  original 
rule  shall  or  ehaU  not  be  changed. 

Mr.  DttAKB.  I  raise  a  question  of  order,  Mr.  President,  that  in  this  Senate, 
eittitig  for  the  trial  of  an  impeachment,  there  is  no  authority  for  moving  to  lay 
any  proposition  on  the  table.  We  must  come  to  a  direct  vote,  I  think,  one 
way  or  the  other. 

Mr.  Howard.  Debate  is  out  of  order. 

The  Chief  Justice.  The  Chief  Justice  cannot  undertake  to  limit  the  Senate 
>u  respect  to  its  mode  of  disposing  of  a>  question  ;  aad  as  the  senator  from 
Oregon  (Mr.  Williams)  announced  his  purpose  to  test  the  sense  of  the  Senate 
in  regard  to  whether  they  will  alter  the  raU  at  all,  the  Chief  Justice  concwva* 
his  motion  to  be  in  order. 
Mr.  Williams.  I  uk  for  the  yeaaand  Dftya  w  the  motion. 
32  IF 
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The  yeas  and  nayB  were  ordered,  and  taken. 

Mr,  Anthowy.  ily  colleague  (Mr.   Spragiie)  has  been  called  away  by  a 

summons  to  attend  the  bedside  of  a  friend  with  whom  he  has  held  the  moat 
intimate  relations  for  20  years,  and  who  sent  a  request  by  telegraph  that  he 
would  come  and  see  him  before  he  died.  I  make  this  explanation,  as  under 
no  ordinary  circumstances  would  he  have  been  absent  from  the  service  of  the 
Senate  even  for  a  single  day. 

The  result  was  announced — yeas  38,  nays  10  ;  aa  followa  : 

Teas — Messrs.  Buckalew,  Cameron,  Cattell,  Chandler,  Cole,  ConklinK,  Conness,  Corbett, 
CTBgin,  Drake,  Edroands,  Ferry,  Fessenden,  Harlan,  Henderson,  Hendricks,  Howard,  Howe, 
Johnson,  Morgan,  Moirjll  of  Maine,  Morrill  of  Vermont,  Morton,  Horton,  Patterson  of 
Ken  Hampshire,  Pomeroj,  Kamse;,  ^ss,  Sherman,  Stewart,  Sumner,  Thajer,  Tipton,  Van 
Winkle,  Vickers,  Williams,  Wilson  and  Yates— 38. 

Nays — Messrs.  Anthony,  Davis,  Dixon,  Doolittle,  Fowler,  Grimes,  MeCreery,  Patterson 
of  Tennessee,  TmmbuU,  and  Willey—10. 

Not  voting — Messrs.  Bajard,  Frelinghuyaen,  Nye,  Sanlsbuiy,  Sprague  and  Wade — 6. 

So  the  order,  with  the  pending  amendment,  waa  laid  on  the  table. 

The  Chief'  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  proceed 
with  the  defence. 

William  T.  Shebman'8  examination  continued. 
By  Mr.  Stanbery: 

Qneetion,  After  the  restoration  of  Mr.  Stanton  to  the  War  Office  upon  the 
vote  of  the  Senate,  did  you  f>rm  an  opinion  as  to  whether  the  good  of  the  ser- 
vice required  another  man  in  that  office  than  Mr.  Stanton  ? 

Mr.  Man.ager  Butler.  Stay  a  moment.  We  object.  Will  you  reduce  the 
c^neeiion  to  writing] 

The  Chief  Justice.  The  counsel  for  the  President  will  pleaae  reduce  the 
question  to  writing. 

Mr.  Stanbehy.  I  am  perfectly  willing  to  do  ao,  though  T  can  hardly  be  called 
to  do  ao  at  the  request  of  the  learned  manager.  I  made  a  similar  request  to  him 
more  than  once,  and  it  was  never  complied  with. 

The  Chief  Justice.  The  rule  requires  that  it  be  done. 

Mr.  Manager  Butler.  1  beg  a  thousand  pardon?.  Whenever  it  was  intimated 
by  the  Chief  Justice  it  was  done.  It  is  not  a  matter  of  kindness ;  it  is  a  matter 
of  rule. 

Mr.  8ta\bery.  Mr.  Chief  Justice,  my  impreaaion  was  that  that  rule  applied 
to  a  question  put  by  a  senator,  not  to  the  questions  of  counsel.  Otherwise  we 
ahonld  never  get  through.  It  ta  a  question  put  by  a  senator  that  must  he  in 
writing,    I  may  be  mietaken,  however. 

The  Chief  Justice.  The  Secretary  will  read  the  rule. 

The  Secretary  read  Rule  15,  as  follows  : 

XV.  All  motioDB  made  tij  the  parties  or  their  connsel  shall  be  addressed  to  the  presiiliDp 
officer,  and  if  he  or  any  senator  shnll  req^uire  it,  they  shall  be  committed  to  writing  and  read 
Bt  the  Secretary's  table. 

The  Chief  Justice,  The  counsel  will  please  reduce  their  question  to  wfiting. 

The  question  was  reduced  to  writing. 

The  Chief  Justice.  The  Secretary  will  read  the  quevUon  proposed  by  the 
OOtinsel  for  the  President, 

The  Secretary  read  aa  follows  : 

Qnefltion,  After  the  restoration  of  Mr.  Stanton  to  office  did  jon  form  an  opinion  whether 
a»  good  of  the  serviw  required  a  Secretary  ofWar  other  thanMr.  Stanton  i  and  if  ho,  did  you 
•WDJuunicale  that  opinion  to  tbe  President? 

.  .>Mrj  Manner  Binoham.  Mr.  President  and  Senators,  we  deaire  to  state  very 
brirfjr  to  the  Beoato  the  ground  npoB  which  we  object  to  this  question.  It  '9 
that  matters  of  opinion  are  never  admissible  in  judicial  proceedings,  but  in  cer- 
tain exceptional  cases,  oases  iDvotvlog  ptof^aional  skill,  kc. ;  it  ia  not  ueces- 
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Baiy  that  I  should  enumerate  them.  It  is  not  Co  be  supposed  for  a  moment 
that  there  is  a  member  of  the  Senate  who  cao  entertain  the  opinion  that  a 
question  of  the  kind  now  presented  is  competent  under  any  possible  circum- 
stances in  any  tribunal  of  justice.  It  must  occur  to  senators  that  the  ordinary 
tests  of  truth  cannot  be  applied  to  it  at  all ;  and  in  saying  that,  my  remark  has 
no  relation  at  all  to  the  truthfulness  or  veracity  of  the  witnesa.  There  is  noth- 
ing upon  which  the  Senate  could  pronounce  any  judgmeut  whatever.  Are  they 
to  decide  a  question  upon  the  opinions  of  forty  or  forty  thousand  men  what 
might  be  for  the  good  of  the  service  t  The  question  involved  here  is  a  viola- 
tion of  the  latvs  of  the  land.  It  is  a  question  of  fact  that  is  to  be  dealt  with 
by  witnesses ;  and  it  is  a  question  of  law  and  fact  that  is  to  be  dealt  with  by 
th^  Senate. 

How,  this  matter  of  opinion  may  just  as  well  be  extended  one  step  further, 
if  it  is  to  be  allowed  at  all.  After  giving  his  opinion  of  what  might  DO  rtqui- 
site  to  the  public  service,  the  next  thing  in  order  would  be  the  witness's  opinion 
as  to  the  obligations  of  the  law,  the  restrictions  of  the  law,  the  prohibitions  of 
the  law.  We  cannot  suppose  that  the  Senate  will  entertain  such  a  question  for 
a  moment.  It  must  occur  to  the  Senate  that  by  adopting  such  a  rale  as  this  it 
is  impossible  to  see  the  limit  of  the  inquiry  or  the  end  of  the  investigation. 
If  it  be  competent  for  this  witness  to  deliver  this  opinion,  it  is  equally  compe- 
tent for  forty  thousand  other  men  in  this  country  to  deliver  their  opinions  to  the 
Senate ;  and  then,  when  is  the  inquiry  to  end  1  We  object  to  it  as  utterly 
incompetent. 

Mr.  Stanbbry.  Mr.  Chief  Justice  and  Senators,  if  ever  there  was  a  ease 
involving  a  question  of  intention,  a  question  of  conduct,  a  question  as  to  acts 
which  might  be  criminal  or  might  be  indifferent  according  to  the  intent  of  the 
party  who  committed  them,  this  is  one  of  that  class.  It  ia  upon  that  question 
of  intent  (which  the  gentleman  know  is  vital  to  their  case,  which  they  know 
as  well  as  we  know  they  must  make  out  by  some  proof  or  other)  that  a 
great  deal  of  their  testimony  has  been  offered,  whether  successfully  or  not  I 
leave  the  Senate  to  determine ;  but  with  that  view  much  of  their  testiroony  has 
been  offered  and  has  been  insisted  upon.  That  is,  it  has  been  to  show  with 
what  intent  did  the  President  remove  Mr.  Stanton,  They  say  the  intent  was 
against  the  public  good,  in  the  way  of  usurpation,  to  get  possession  of  that  War 
Office  and  drive  out  a  meritorious  officer,  and  put  a  tool,  or,  as  they  say,  in  one 
of  their  statements,  a  slave,  in  his  place. 

Upon  that  question  of  conduct,  senators,  what  now  do  we  propose  to  offer  to 
you  ?  That  tlie  second  officer  of  the  army — and  we  do  not  propose  to  stop  with 
him — that  this  high  of&cer  of  the  army,  seeing  the  complication  and  difficulty 
in  which  that  office  waa,  by  the  restoration  of  Mr.  Stanton  to  it,  formed  the 
opinion  himself  that  for  the  good  of  the  service  Mr.  Stanton  ought  to  go  out  and 
some  one  else  take  the  place.  Who  could  be  a  better  judge  of  the  good  of  the 
service  than  the  distinguished  officer  who  is  now  about  to  speak  1 

But  the  gentlemen  say  what  are  hie  opinions  more  than  another  man's  opinions, 
if  tiey  are  merely  given  as  abstract  opinions  ?  We  do  not  intend  to  use  them< 
as  abstract  opinions.  The  gentlemen  did  not  read  the  whole  question.  It  is  not. 
merely  what  opinion  bad  you,  Gfeneral  Sherman;  but  having  formed  that  opinion, 
did  you  communicate  it  to  the  President,  that  the  good  of  the  service  required 
Mr.  Stanton  to  leave  that  department ;  and  that  in  your  j  udgment,  acting,  for 
the  good  of  the  service,  some  other  man  ought  to  be  there  1 

This  is  no  declaration  of  the  President  we  are  upon  now.  This  is  a. commu- 
nication made  to  him  to  regulate  hie  conduct,  to  justify  bim ;  indeed,  to  call 
upon  him  to  look  to  the  good  of  the  service,  and  to  be  rid,  if  possible,  ia.some 
Way,  of  that  unpleasant  complication.  Any  one  can  see  there  was  a  complies-^ 
tioQ  there  that  must,  in  some  way  oc  other,  be  got  rid  of;  for  look  at  what  the  | 
muaagers  have  put  in  evidence  1     It  appears  by  Mr.  Stanton's  own  statement,  ( 
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that  from  the  12th  of  August,  1867,  Mr.  Stanton  had  never  seen  the  PreBident, 
I'haB  never  entered  the  Eiecntive  Mcmsiou,  has  never  eat  at  that  board  where 
(he  Preeident'H  legal  adviserB,  the  heads  of  departmentn,  are  bound  to  be  under 
)the  Constitution. 

Will  they  say  that  the  relations  between  him  and  the  President  had  got  to 
that  pitch  that  Mr,  Stanton  was  unwilling  to  go  there  lest  he  might  not  be 
admitted  7  He  never  made  that  attempt ;  but  Uiat  is  not  all :  Mr,  Stauton  says 
deliberately,  on  the  4th  of  March,  in  his  communication  to  the  House  of  Rep- 
resentatives, when  he  sent  the  correepondence  between  the  President  and  Gen- 
eral Grant :  "  I  have  not  only  not  seen  the  President,  but  I  have  had  no  ofB- 
cial  communication  with  the  President  since  the  12th  of  August,  1867."  How 
is  the  army  to  get  along  with  that  sort  of  thing  1  How  is  the  service  to  be 
benefited  in  that  way?  Certainly  it  is  for  the  benefit  of  the  service  that  the 
President  should  have  there  some  one  with  whom  he  can  advise  as  to  what  is  to 
be  done  in  regard  to  the  army. 

But  what  has  the  Secretary  of  War  become?  One  of  two  things  is  inevi- 
table :  he  is  running  the  War  Department  without  any  advice  or  consultation  with 
the  President,  or  he  is  doing  nothing.  Ought  that  to  be  the  position  of  a  Sec- 
retary of  Wart  The  President  could  not  gel  out  of  that  difficulty.  He  might 
have  got  out  of  it,  perhaps,  by  humbling  himself  before  Mr.  Stanton,  by  send- 
ing him  a  note  of  apology  that  he  had  ever  suspended  htm.  By  humbling  him- 
Beff  to  his  subordinate  it  might  have  been  that  Mr.  Stanton  would  have 
forgiven  him.     Would  you  ask  him  to  do  that,  senators? 

Now,  when  you  are  looking  to  motives,  when  you  consider  the  provocations 
that  the  President  has  had,  when  beyond  that  you  see  the  necessities  of  the  public 
service  placed  in  that  situation  that  no  longer  can  there  be  any  communication 
between  the  Secretary  of  War  and  the  President,  is  it  fit  that  the  public  service 
should  be  carried  on  in  that  way,  just  to  enable  the  Secretary  of  War  to  hold 
on  to  his  office  and  become  a  mere  locum  tenens  t  Then,  when  you  are  consid- 
ering the  conduct,  the  intentions,  and  the  matter  that  is  in  the  mind  of  the  Presi- 
dent to  get  rid  of  Stanton — undoubtedly  he  had  that  matter  in  his  mind — when 
you  find  that  he  has  been  advised,  not  only  as  we  propose  to  prove,  by  General 
Sherman  himself,  that  the  good  of  the  service  required  that  that  difficulty  should 
he  epded,  but  that  General  Sherman,  as  I  shall  undertake  to  prove,  communicated 
also  the  opinion  of  General  Grant  to  the  very  same  point,  and  when,  as  I  tell 
you,  we  shall  follow  it  up  by  the  agreement  of  these  two  disLinguished  generals 
to  go  to  Mr.  Stanton  and  to  tell  him  that,  for  the  good  of  the  service,  he  ought 
to  resign,  as  he  had  intimated  when  the  President  first  suspended  him  that  he 
would  resign,  the  Senate  being  here  to  take  care  that  the  President  got  no 
improper  man  there — now,  when  you  are  trying  the  President  for  his  iutentions. 
whether  he  acted  in  good  faith  or  bad  faith,  senators,  will  yon  shnt  out  from  him 
the  advice  that  he  received  from  these  two  distinguished  officers,  and  will  you 
allow  the  managers  siill  to  say  that  he  acted  without  advice,  that  he' acted  for 
the  very  purpose  of  removing  a  faithful  officer  and  getting  in  his  place  some 
tool  or  slave  of  his  1  When  it  was  said  to  him  that  there  should  be  a  change 
for  the  benefit  of  the  service,  can  you  not  extend  to  him  so  much  charity  as  to 
believe  that  he  would  be  impressed  by  the  opinions  of  these  two  distinguished 
generals?  They  say  they  did  not  intend  to  make  themselves  parties  to  the 
controversy,  but  thpy  saw,  as  things  stood  there,  that  either  the  President  must 
go  out  or  Mr.  Stanton.  That  was  tie  character  of  it.  It  is  with  this  view  that 
we  offer  this  testimony,  and  I  trust  this  is  not  to  be  ruled  out. 

Mr,  Manager  Butler.  Mr.  President,  Senators,  I  foresaw  if  jrr^  did  not 
ivmain  long  enough  in  session,  which  the  late  hour  of  the  night  on  Saturday 
VRTned  us  not  to  do,  to  finish  this  witness,  so  that  only  the  usual  rule  of  recall- 
iig  would  be  enforced,  that  tho  stra«^  would  be  renewed  again  in  some  fori" 
to-day  b)  get  in  tbedeclarations  of  the  President  or  declarations  to  the  President ; 
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and  now  the  proposition  ia  to  ask  General  Sherman  whether  he  did  not  form 
an  opinion  th«t  it  was  necessary  that  Mr.  Stanton  should  be  removed. 

Mr.  Stanbehv.  I  did  not  aay  "removed." 

Mr.  Manager  Butlbb.  (to  the  Secretary.)  Allow  me  to  have  the  question.  I  . 
believe  I  am  correct.     (Obtaining  the  question.)    What  ia  itl 

Whether  tbe  good  of  the  service  required  a  Becrelary  of  War  other  than  Mr.  Stanton,  and 
if  BO,  did  jou  Dot  communicate  tbat  opinion  to  the  President. 

Of  course  there  could  not  be  any  other  Secretary  of  War  hut  Mr.  Stanton, 
unless  Mr,  SUnton  reeigned  or  was  removed.  It  would  be  a  good  deal  more  to 
the  purpose  to  ask  him  whether  he  communicated  tbat  opinion  to  Mr,  Stanton, 
if  it  may  be  put  in  at  all,  because  Mr.  Stanton  could  have  resigned. 

Mr.  EvARTS.  We  will  follow  it  up  with  that. 

Mr.  Manager  Butler.  Quousque  tandem,  abutere  nostra  patUntia  f  I  am  not 
able  to  say  to  what  extent  you  will  go  in  offers ;  but  I  am  very  glad  we  are  told 
that  is  to  be  done  and  these  tentative  experiments  are  to  go  on,  for  what  pur- 
pose, senators,  you  will  judge;  certainly  for  no  legal  purpose.  Now,  it  is  aaid 
that  it  is  necessary  to  put  this  in,  and  the  argument  is  pressed  that  was  used  on 
Saturday,  "  We  must  show  that  or  we  cannot  defend  the  President."  Well,  if 
you  cannot  defend  the  President  without  another  breach  of  the  law  for  his 
breach  of  the  law,  I  do  not  see  any  necessity  for  his  being  defended.  Yon  are 
breaking  the  law  to  defend  him,  because  you  are  putting  in  testimony  that  has 
no  relevancy,  no  pertinency,  no  competency  under  the  law.  After  you  have  let 
this  come  in,  senators,  if  you  can  do  so,  will  you  allow  me  to  ask  General 
Sherman  whether  he  did  not  come  to  an  equally  firm  opinion  that  it  was  for  thp 
good  of  the  service,  or  for  the  good  of  the  country,  that  Johnson  should  he 
removed  T  The  learned  Attorney  Gteneral  says  he  came  to  the  opinion  tbat  this 
complication,  as  he  called  it,  should  be  broken  up.  I  think  most  of  us  came  to 
that  conclusion — but  bowt  General  Sherman  might  think  it  was  by  removing 
Mr.  Stanton ;  General  Grant  might  think  it  was  by  removing  Johnson.  The 
House  of  Representatives  have  thought  that  the  complication  could  be  broken 
up  by  the  removal  of  Johnson.  Are  you  going  to  put  in  General  Sherman's 
opinion  to  counterbalance  the  weight  of  the  opinion  of  the  House  of  Represent- 
atives ! 

Again,  will  the  next  question  be  put  to  General  Sherman  whether,  if  ha 
thought  it  was  better  to  remove  Stanton  and  put  in  Thomas,  that  would  be  a 
gnod  change  for  the  good  of  the  service ;  or  shall  we  be  allowed  on  another 
article  to  show  that  General  Sherman  did  not  think  it  was  a  good  plan  to  put 
in  Thomas,  and  so  convict  the  President  of  a  wrong  intent,  because  General 
Sherman  thought  Thomas  was  a  bad  mau,  and,  therefore,  the  President  is  guilty 
if  he  put  him  in  1  Because  General  Sherman  thonght  tbat  Mr.  Stanton  was  a 
had  man,  therefore  it  was  for  the  good  of  the  service  to  put  Stanton  ont,  and 
therefore  the  President  is  innocent  in  putting  him  out — that  seems  to  be  the 
proposition.  Can  we  go  into  this  region  of  opinion  T  I  speak  wholly  without 
reference  to  the  witness.  I  am  now  speaking  wholly  upon  the  general  prind- 
ple  of  opinions  of  men.  That  will  send  us  into  another  region  of  inquiry  which 
we  do  not  want  to  go  into.  If  this  testimony  comes  in,  we  shall  then  have  to 
ask  General  Sherman  what  were  your  relations  with  Mr.  Stanton  t  Have  you 
had  ft  quarrel  with  him  1  Did  you  not  think  it  would  be  better  for  the  service 
if  yon  could  get  rid  of  your  enemy  )  Was  not  that  the  thing  J  Was  there  not 
an  unfortunate  difficulty  between  you  1  If  you  allow  this  opinion  to  go  in,  yon 
cannot  prevent  our  going  into  the  various  considerations  which  would  make 
this  opinion  of  little  value.  It  is  that  kind  of  inquiry  into  which  I  have  no 
desire  to  enter,  and  I  pray  this  Senate  not  to  enter,  for  the  good  of  the  country 
and  for  the  integrity  of  the  law.  That  is  the  next  question  we  sbdl  have  to 
aakr-whftt  were  the  grounds  of  your  otanion  f 

Again,  we  shall  have  to  go  further.    We  shall  have  to  call  as  many  men  on  the 
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other  aide  ae  we  can.  If  General  SheroiHii  is  pat  in  here  as  an  expert,  we  shall 
have  to  call  General  Sheridan  and  General  ThomaB — I  mean  George  H.  Thomas 
alwayf — and  General  Meade,  and  other  men  of  equal  experience,  to  aay  whether 
upon  the  whole  they  did  not  think  it  was  for  the  best  to  keep  Mr.  Stanton  in, 
and  whether  they  communicated  their  opinions  to  the  President  and  to  Mr. 
Stanton.  But  I  think  nothing  can  more  clearly  demonstrate  the  fact  that  this 
cannot  be  evidence.  If  it  is  pat  on  the  ground  that  he  is  an  expert  as  an  army 
officer,  then  we  have  army  officers,  if  not  quite  as  expert,  yet  as  much  experts 
in  the  eye  of  the  law  as  he  is,  and  the  struggle  will  be  here  on  which  side  would 
be  th«  most  of  them. 

There  is  another  purpose  on  which  this  is  put  in,  It  is  said  it  is  put  in  to 
.  show  that  the  President  had  not  a  wrong  intent.  I'here  has  been  a  great  deal 
said  here  about  intent  which,  I  think,  deserves  a  word  of  comment,  as  thongh 
the  intent  has  got  (o  be  proved  by  somebody  that  the  President  told  he  bad  a 
wrong  intent.  That  seems  to  be  the  proposition  as  pnt  forward,  that  you  have 
to  bring  some  direct  proof,  some  man  who  heard  the  President  say  he  had  a  had 
intent,  or  something  equivalent  to  that.  The  question  before  you  is,  did  Mr. 
Johnson  break  the  law  of  the  land  when  he  i-eraoved  Mr.  Stanton!  If  he  did 
break  the  law  of  the  land  when  he  removed  Mr.  Stanton,  what  then  ?  Then 
the  law  snpplies  the  intent,  and  saya  that  no  man  can  do  wrong  intending  right. 
That  illustrates  this  question  in  another  view;  because,  suppose  it  is  for  the  good 
of  the  service  and  it  is  demonstrated  that  it  is  best  for  the  good  of  the  service 
that  Mr,  Sianton  should  be  put  out,  does  that  justify  the  President  in  breaking 
the  law  of  the  land  to  get  him  out  ?  Does  that  aid  his.intent  1  Shall  you  do 
evil  that  good  may  come  1  Can  you  do  that  under  any  state  of  circumstances  1 
The  question  is  not  whether  it  was  best  to.  have'  Mr  Stanton  out  Upon  that 
question  senators  may  be  divided  in  opinion.  There  may  be  many  men  fcr 
aught  I  know  or  aught  I  care,  there  may  be  senat  r^  who  thmk  that  lE  would 
be  best  to  have  Stanton  out ;  but  that  is  not  the  question  at  all  Admit  it  the 
question  is,  is  it  best  to  break  the  law  of  the  land  by  the  chief  executive  officer 
in  order  to  get  him  out  f  Is  it  best  to  strain  the  Constitution  an  1  the  laws  in 
order  to  get  him  ont  1  However  much  he  may  desire  to  do  it  the  fact  that  tht 
Secretary  is  a  bad  officer  does  not  give  the  President  a  right  to  do  an  illegal 
thing  to  get  him  out.  See  where  you  are  coming,  senators  It  i^  this  that  it 
is  a  justification  for  the  President  or  any  other  executive  officer  to  break  the  law 
of  the  land  if  he  can  show  that  he  did  what  be  thought  was  a  good  thing  by 
doiii^  it. 

I  am  aware  that  the  executive  office,  if  I  go  to  history,  has  been  carried  on  a 
little  upon  that  ide.i.  Let  me  illustrate :  you  senators  and  house  of  represent- 
atives, agreeing  together  as  the  Congress  of  the  United  States,  passed  a  law  that 
no  man  should  hold  office  in  the  southern  States  that  could  not  take  the  oath  of 
loyalty;  and  I  am  aware  that  the  President  of  the  United  States — he  ought  to 
have  been  impeached  for  it — boldly  put  men  into  office  who  conld  not  take  that 
oath  in  the  south,  and  paid  them  their  salaries,  and  justified  it  before  the  Senate 
and  the  House  of  Represuntativea  on  the  ground  that  he  thought  he  was  doing 
the  best  for  the  service  to  do  it — a  breach  of  the  law  which,  if  the  House  and 
the  countiy  had  time  to  follow  hiiri  in  the  innumerable  things  he  has  done, 
wonld  and  ought  to  have  been  presented  as  ground  for  irnpeachment.  It  is  one 
of  his  crimes.  And  now  he  comes  here  and  before  the  Senate  of  the  United 
Btates  says;  "  Well,  [  got  advice  that  auch  a  man  was  not  a  good  officer,  and, 
tfaCT«fore,  I  broke  the  law  to  put  htm  oat,  and  that  is  my  excase."  Js  it  an 
excDse 1 
;  Bst  one  other  thing  to  which  I  wish  to  call  your  attention,  because  you  have 
\  heerd  k  h«e  ov«r  and  over  again,  is  this  :  it  is  said  that  Mr.  SUnton  has  not 
had  a  seat  in  that  board,  that  cabinet  conndl,  sitic«  the  ISth  of  Ar^nst  last. 
'  Whose  ftall  was  that  J     He  attended  every  meeting  up  to  within  a  week  of  the 
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IStb  of  Atignst.  He  did  hia  duty  np  to  within  a  week  of  the  12th  of  AitKaHt. 
He  was  notified  that  auspeaeioD  waa  coming.  He  was  then  suspeaded  until  the 
13th  of  January;  and  wn  en  he  came  back  iato  the  office  it  was  sot  for  the 
President  to  humble  himself,  hut  it  was  for  him  to  notify  hint  as  the  head  of  a 
depaitmeat  to  come  and  take  his  seat  if  he  so  desired  ;  but  that  notice  never  . 
came.  It  was  not  for  bim  to  thrust  himself  upon  the  President,  hut  it  was  for 
him  to  go  when  he  understood  his  presence  would  be  agreeable. 

But  that  is  put  forward  here  as  thoue;b  this  goTernment  could  not  go  on  without 
a  cabinet  board  ;  and  the  learned  counsel  has  just  told  us  that  it  is  a  conatitD' 
tional  board.  Upon  that  I  want  to  take  issue,  once  for  all,  senators ;  it  is  an 
unconstitutional  boa^d.  There  ia  not  one  word  in  the  Constitution  about  a 
'(Cabinet  or  a  board, .  Jeremy  Bentham  said,  years  ago,  that  a  hoard  was  always  a 
ahield,  and  there  has  been  an  attempt  in  some  of  the  later  Presidenta  to  get  these 
boards  around  them  to  shield  them  in  theiraetsasaboard.  The  Conatitution  saya 
that  the  principal  officers  of  the  departments  may  becalled  upon  ia  their  reapective 
offices,  in  regard  to  their  duties,  to  give  opinions  in  writing  to  the  President;  and 
the  earlier  Presidents  called  upon  their  cabinet  officers  lor  opinions  in  writing. 
I  have  on  my  table  here  an  opinion  that  Thomas  Jefferson  gave  to  Washington, 
a;hout  his  right  to  appoint  embaaaadora,  in  writing.  They  are  not  to  be  a  board, 
cot  to  ait  down  and  consult,  nor  to  liave  cabinet  counsels.  That  is  an  assumption 
of  executive  power  that  has  grown  up  little  by  little  from  the  cabineta  of  the  Old 
World.  These  heads  of  departments  were  given  to  the  President  aa  aids,  and 
not  as  a  shield,  and  he  now  will  attempt  to  shield  himaelf,  perhaps,  under  their 
advice  and  under  their  action.  It  is  not  mere  form.  The  opinion  in  writing 
waa  required  by  the  Conatitution — why?  Because  the  framera  of  the  Conati- 
tution well  knew  that  there  were  cabinet  councils,  and  from  the  ioitiala  of  a 
cabinet  council  in  England  came  that  celebrated  word  "cabal,"  which  has  been 
the  synonym  of  all  that  was  vile  in  political  combinations  from  that  day  to  this ; 
and  knowing  that,  it  would  seem  almost  with  prescience  that  they  required 
not  that  there  should  be  verbal  communications  semi-weekly  by  which  things 
might  be  arranged  and  by  which  a  secret  conclave  might  be  held,  hut  that 
there  should  be  what!  That  there  should  be  written  opiuione  asked  and 
given,  so  that  they  might  he  known  of  all  men ;  so  that  the  President  could 
not  say,  "  Why,  I  got  this  advice  from  my  cabinet  counsellor,"  uuiesa  he 
showed  it  in  writing,  and  so  that  the  cabinet  counsellor  should  not  say 
that  he  failed  to  give  thia  advice,  because  the  Preaident  might  show  it  in 
writing.  Think  of  this  cabinet  and  what  it  has  got  to  be !  Picture  to  your- 
selves, senators,  President  Johnson  and  Lorenzo  Thomas  in  cabinet  consultation 
to  ahield  the  President!  If  Lorenzo  Thomas  was  rightly  appointed,  then  of 
courae  he  can  go  into  cabinet  consultation.  If  they  have  a  right  to  put  in  con- 
sultation one  cabinet  officer  they  have  a  right  to  put  in  another.  If  they  have 
a  right  to  put  in  the  opinion  of  the  Attorney  General,  who,  by  the  way,  ia  not 
by  the  law  a  cabinet  officer  in  tbe.aen8e  in  which  it  is  said  a  head  of  a  depart- 
ment is — if  tiey  have  a  right  to  put  in  the  opinion  of  one  head  of  a  department 
they  have  a  right  to  put  in  another  j  if  a  permanent,  then  a  temporary  cabinet 
officer  ;  if  a  temporary  head  of  a  department,  then  an  ad  interim  one.  1  find 
no  dereliction  of  duty  on  the  part  of  Mr.  Stanton  in  this ;  nothing  showing  that 
the  War  Department  could  not  go  on.  Let  them  show  that  the  Preeideut  has 
ever  done  according  to  the  Constitution,  aaked  Mr.  Stanton  any  opinion  in 
writine  as  to  the  duties  of  hta  department,  or  that  he  has  ever  sent  an  order  to 
him  which  he  diaobeyed  ;  and  that  will  be  pertinent ;  that  will  ahow  a  reason  ; 
but  I  pray  the  Senate  not  to  let  us  go  into  the  region  of  opinion 

I  have  taken  thia  much  time,  senators,  because  I  think  we  save  time  by  taking 
it.  if  we  come  to  the  right  decision  to-diiy  to  keep  out  this  range  of  opinion. 
This  case  ia  to  be  tried  by  your  opi^i(Hi ;  not  upon  yoar  opinion  aa  to  whether 
Stanton  u  a  good  or  a  bad  officer,  bot.apoii  the  opinion  that,  wbetfaei  goad  or 


y  Google 


fi04  mPBA^mK&V^  OF  THE  rWUIDEHT. 

bad,  the  President  broke  the  law  m  removing  him,  and  must  take  the  conse- 
qaeocee  of  that  tHvach  of  the  law.  It  ie  eaid  that  he  broke  it  in  order  to  get 
ioto  court.  I  agree  that  if  hia  coansel  are  correct  he  is  in  court,  and  io  a  cotirt 
where  he  will  have  the  full  benefit  of  having  the  law  settled  forever. 

Mr.  EvARTS  rose. 

Mr.  CuNKLiNG.  Before  the  conneel  proceeds  I  beg  to  submit  s  question,  which 
I  send  to  the  desk  in  writing. 

The  Ghikf  Jurticb.  The  qnestion  propounded  by  the  senator  from  New 
York  will  be  read. 

The  Secretary  read  as  follows : 

Question.  Do  tlie  conueel  for  ttie  reapondeot  ofTet  at  tbis  poiDt  lo  sbovr  by  the  witoees  tliat 
he  ftdyised  Ihe  President  to  remove  Mr.  Stanton  in  the  manner  adopted  bj  the  President,  or 
merely  that  be  advised  the  Pieaideat  to  nominate  for  the  action  of  the  Senate  some  person 
other  than  Mr.  Stanton  T 

Mr.  Stanbbry.  We  do  not  propose  either.  We  propose  simply  to  show  that  he 
gave  his  opinion  that  for  the  good  of  the  service  somebody  else  ought  to  be  there. 

Mr.  Mahager  BuTLBfl,  Without  regard  to  the  mode  ) 

Mr.  Stanbbby,  We  do  not  propose  to  show  that  he  advised  him  about  the 
mode  of  removal ;  bnt  we  propose  to  show  this  opinion  communicated  to  the 
President. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  do  not  propose,  npon  this 
question  of  evidence,  to  discuss  the  constitutional  relations  of  the  President  of 
the  United  States  to  hia  cabinet,  nor  to  aoticipate  in  the  least  the  consideration 
of  the  merits  of  this  case,  as  ihey  shall  finally  be  the  subject  of  discussion. 
If  the  accusations  against  the  President  of  the  United  States,  upon  which  he  is 
on  trial  here,  and  judgment  upon  which  must  result  in  his  deposition  from  his 
great  office  and  a  call  upon  the  people  of  the  United  States  to  choose  his  suc- 
cessor, turn  wholly  upon  the  mere  question  of  whether  the  President  has  been 
guilty  of  a  formal  violation  of  a  statute  law,  which  might  subject  him  to  a  six 
cents'  fine  or  a  ten  days'  imprisonment,  if  he  were  indicted  for  it — if  that  is  the 
measure  and  the  strength  (as,  when  it  comes  to  question  of  evidence,  is  con- 
stantly urged  npon  yon)  of  this  accusation,  I  think  thst  the  honorable  manager, 
who  so  eloquently  and  warmly  pressed  upon  you  the  consideration  that  Warren 
Hastings's  trial  was  nothing  to  this,  was  a  little  out  of  place.  If  they  will 
make  it  just  as  it  would  be  if  the  President  had  been  indicted  under  the  civil- 
tenure  act,  when  he  could  have  been  found  guilty  or  innocent  under  the  cir- 
cumstasceB  of  the  act,  and  then  the  punishment  could  have  been  made  appro- 
priate to  the  circumstances  of  its  actual  formal  technical  infraction,  we  could 
understand  that  trial ;  and  that  is  open  to  the  House  of  Representatives  or  to 
any  informer  at  any  time.  On  the  contrary,  through  hours  and  pages  of  elo- 
quence, the  mere  act  and  fact  of  the  removal  of  Mr.  Stanton  is  made  the  cir- 
cumstance or  corpus  delicti  upon  which,  ia  respect  to  its  motives,  its  purposes, 
its  tendencies,  its  results,  the  "  high  crime,"  m  the  constitutional  sense  of  that 
term,  which  would  call  for  a  removal  from  office  of  the  Chief  Magistrate  by 
reason  of  some  grave  public  interest  being  injured,  is  made  the  topic  of  argu- 
ment and  of  proof. 

Now,  Mr.  Chief  Justice  and  Senators,  you  cannot  fail  to  see  that  General 
Bheiman  is  not  called  here  as  an  expert  to  give  an  opinion  whether  Mr.  Stanton 
is  a  good  Secretary  of  War  or  not.     He  is  not  called  here  as  an  expert  to  assist 

Sinr  judgment  in  determining  whether  or  no  it  was  for  the  public  interest  that 
r.  Stanton  sbonld  be  removed,  in  the  sense  of  determining  whether  this  form 
of  removal  was  legal  or  not.  He  is  introduced  here  aa  the  second  in  command 
STtf  the  ftmies  of  the  United  States,  and  to  show  an  opinion  on  bis  port,  a  as 
mtytuy  man  and  in  that  position,  that  the  military  service  required  for  its 
piopw  eonduet  that «  Seiu'etary  should  tai:«  the  place  of  Mr.  Stanton  whom 
ttiftthHn  to  that  sra-vice  and  to  the  Oomakandei^fn-Ohief  were  sot  inch  M  thMe 
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of  Mr,  Stanton  were,  tliat  that  opinioij  W«8  eoininunieated  to  the  PreBWent. 
We  shall  enlarge  the  area  hj  ahovring  that  it  was  shared  in  by  other  competeot 
military  anthority. 

And,  now,  if  a  Preaident  of  the  United  States,  when  hronglit  under  trial 
before  a  court  of  impeachment  upon  impeachment,  in  not  at  liberty  in  his  defence 
to  show  that  the  acts  which  are  bronght  in  qnestion  as  against  the  public 
interest  and  with  bad  motives,  and  to  obstruct  laws,  and  to  disturb  the  public 
peace,  acta  wantonly  done,  recklesaly  done,  violently  done,  were  proper  and 
necesaary  io  the  judgment  of  those  moat  competent  to  think,  most  competent 
to  advise,  most  responsible  to  the  cftuatry  in  every  sense  for  their  opinions  and 
their  advice,  what  can  he  ahow  1  Is  it  not  proper  for  him  to  prove  that,  fur- 
nished with  those  Opinions  and  supported  by  those  opinions,  (whether,  in  fact, 
which  ia  yet  to  be  determined,  he  adopted  a  mode  that  was  unjuatidable  or  not; 
and  whether  you  shall  adjudge  the  mode  to  be  criminal  or  not,  is  not  now 
important,)  he  acted  in  such  a  manner  that  the  motives  and  the  objects  which 
he  had  in  view  were  of  the  public  service,  and  for  the  public  service,  and  bated 
upon  the  intelligent  and  responsible  opinion  and  advice  of  those  in  whom  the 
service  and  the  community  generally  had,  and  upon  the  best  foundations,  the 
most  abiding  confidence. 

Now,  senators,  reflect ;  you  are  taking  part  in  a  solemn  transaction  which  is 
to  effect,  in  your  unfavorable  judgment,  a  removal  of  the  Chief  Magistrate  of 
the  nation  for  some  offence  that  he  has  committed  against*  the  public  welfare 
with  bad  motives  and  for  an  improper  purpose  ;  and  we  offer  to  show  yott  that 
upon  consultations  and  deliberations  and  advice  from  those  wholly  unconnected 
with  any  matters  of  personal  controversy  and  any  matters  of  political  contro- 
versy, and  occupying  solely  the  position  of  duty  and  responsibility  in  the  mili- 
tary service  of  the  country,  he  acted  and  desired  to  accomplish  this  change. 
We  cannot  prove  everything  in  a  breath  ;  nor  is  it  a  criticism  on  testimony 
justly  to  exclude  it,  that  it  does  not  in  itself  prove  all ;  but  if  it  shall  be  followed, 
as  it  will  be,  by  evidence  of  equal  authority  and  weight  and  by  efforts  of  the 
Preaident,  or  authority  to  make  efforts  given  by  the  President  to  secure  a 
change  in  the  control  of  this  office  which  the  military  service  of  the  country 
thus  demanded,  we  shall  have  shown  you  by  an  absolute  negative  that  this 
intention,  this  motive,  this  public  injury,  so  vehemently,  so  profusely  imputed 
la  the  course  of  the  arguments,  so  definitely  charged  in  the  articles,  had  ho 
foundation  whatever. 

Mr.  Manager  BiNtiHAM.  Mr.  President  and  Senators,  after  the  very  pertinent 
question  that  was  propounded  by  one  of  the  senators  to  the  counsel  for  the  Pres- 
ident had  been  put,  nothing  more  would  have  been  said  by  the  managers  but 
for  the  argument  that  has  since  been  interposed.  The  suggeation  made  by  the 
honorable  senator  shows  the  utter  incompetency  and  absurdity  of  the  proposi- 
tion tl^t  is  presented  here  now  :  that  was  whether  you  proposed  to  ask  of  the 
witness  that  he  formed  the  opinion  and  expi^ssed  it  to  the  Executive  tl^t  he 
ought  to  remove  the  Secretary  of  War  in  the  mode  and  manner  that  he  did 
remove  him  or  attempt  to  remove  him.  Is  there  any  one  here  bold  enough  to 
aay  that  if  he  bad  formed  the  opinion  against  the  legality  of  the  proceeding  and 
had  BO  expressed  himself  to  the  Preaident  it  would  be  competent  for  us  to  intro- 
dnee  any  such  matter  here  u  a  mere  matter  of  opiaion  to  prove  intent  or  to  * 
prove  anything  else  against  the  President  i 

But,  apart  from  that,  the  reason  cbiedy  why  I  rose  to  reply  to  the  utterances 
of  the  gentleman  who  has  just  takes  his  seat  ie  tfais  :  He  intimates  here  the 
eztraordiuary  opinion  for  himself  that  the  trial  in  m  eourt  of  juatice  of  a  beggar 
arrested  in  your  streets  for  a  crime  punishable  wiCk  six  eeati  of  fine  or,  perchance, 
fire  horns'  im^isonment,  is  subject  to  ■  Very  different  rnle  of  evidence  and  of 
■dnriiuttrative  justice  from  ^at  whieh  provails  xnd  applies  when  yon  come  to 
|*OBeciUe  the  Uhief  Msfiatnte  of  tli«  aation.    Xho  American  people  will  eater- 
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tain  no  opinione  of  that  sort ;  aer  will  tbelr  Benatore.  We  have  the  same  rn]e 
of  jofitlce  and  tlifc  same  rale  of  evidence  for  the  trial  of  the  President  of  the 
United  Stales  and  for  the  trial  of  the  most  defenceless  and  the  weakest  of  all 
our  citizens- 
Mr.  EvABTS,  Will  the  honorable  manager  allow  me  to  say  that  the  only  illus- 
tration I  used  was  of  an  indictment  against  the  Chief  Magistrate  of  the  Union 
on  trial  before  a  police  court  t 

Mr.  Manager  Bi\hh*^.  I  iupposed  myself  that  when  the  gentleman  nwde 
use  of  the  remark  he  intended  certainly  to  have  the  Senate,  understand  that 
there  was  a  different  rule  of  evidence  and  of  administrative  justice  in  the  prose- 
cntion  of  an  indictment  in  a  court  where  the  penalty  might  be  six  cents  from 
that  which  applied  in  the  prosecution  of  the  President  before  the  Senate. 

Mr.  EvARTS.  When  the  issuea  are  different  the  evidence  will  be  different.  It 
does  not  depend  on  the  dignity  of  the  defendant. 

Mr.  Manager  Binohaih.  It  is  very  difficult  to  see  how  the  gentleman  can 
esowe  from  the  position  which  he  has  assumed'here  before  the  Senate  by  mak- 
ing the  remark  that  he  supposed  the  President  to  be  prosecuted.  It  is  a  very 
grave  question  in  this  country  whether  the  President  can  be  prosecuted  in  the 
courts  of  the  United  States  for  an  indictable  offence  before  he  is  impeached.  It 
has  been  incorporated  in  yonr  Constitution  that  after  he  has  been  impeached 
and  removed  he  may  be  indicted  and  prosecuted  for  the  crime.  I  do  not,  how- 
ever, stop  to  argue  that  question  now.  I  do  not  care  who  is  prosecnted  upon 
an  indictment,  whether  the  President  or  a  beggar,  the  same  rule  of  evidene* 
applies  to  each.  I  do  not  care  who  is  impeached,  whether  it  be  the  President 
of  the  United  States  or  the  lowest  civil  officer  in  the  service  of  the  United 
States  before  the  Senate,  the  same  rale  of  evidence  obtains,  and  the  common- 
law  maxim  applies  that  where  an  offence  is  charged  which  is  unlawful  in  itself, 
and  it  is  proved  to  have  been  committed,  (as  alleged  in  every  one  of  these 
articles,  and  established,  I  say,  by  the  proof  as  to  all  of  them,)  the  law  itself 
declares  that  the  intent  was  criminal,  and  it  is  for  the  accused  to  show  justifica- 
tion. That  is  the  language  of  the  books.  I  so  read  it  in  the  volume  lying 
b^re  me,  the  third  of  Oreenleaf. 

I  do  not  stop  to  delay  the  Senate  by  reading  the  words  further  than  I  have 
recited  them,  that  where  the  act  is  unlawful  the  latent  is  established  by  the 
proof  of  the  fact  that  he  did  commit  the  unlawful  act.  As  I  intimated  before, 
that  being  the  rule  of  evidence  as  to  the  intent,  which  was  very  adroitly  sug- 
gested aa  the  reason  for  asking  this  extraordinary  question,  this  kind  of  testi- 
mony could  be  of  no  avail  unless,  indeed,  we  were  to  have  the  opinion  of  the 
Lieutenant  General  as  to  the  legality  of  the  act. 

I  remarked  before — and  upon  that  remark  I  stand — that  the  question  of  the 

legality  of  the  President's  conduct  is  not  to  be  settled  by  tlie  opinions  of  any 

witness  called  at  this  bar  ;  it  is  to  be  settled  by  the  judgment  of  this  Senate ; 

and  it  is  to  be  settled  by  the  judgment  of  the  Senate  to  the  exclusion  of  every 

other  tribunal  on  the  earth,  for  it  is  so  written  in  your  Constitution.     Intents 

are  not  to  be  proved  in  any  conceivable  form  or  shape  by  the  opinions  of  any 

number  of  witnesses  about  the  legality  of  an  act.     The  law  and  the  judges  of 

th«  law  will  determine  whether  the  act  was  unlawful ;  and  opinions,  though 

ever  so  often  formed  and'expressed  by  a  third  person,  cannot  make  an  unlawtnl 

act  a  legal  or  a  lawful  act,  and  cannot  get  rid  of  the  intentiou  which  the  law 

Bays  necessarily  follows  the  commisflion  of  an  nnlawfril  act. 

Wdl,  aay  the  gentlemen  again,  tJie  President  was  taking  the  advice  of  hon- 

1  ored  aad  honowible  gentlemen  in  ti»  public  service.    The  Constitution,  as  the 

j  SeaaA*'  well  know,  indioatei  who  riltall  bo  tbn  President's  advisers  in  each  a 

\  case  M  diis  of  the  removal  of  the  head  of  a  department.    That  Constitutioa 

/  QXprauIy  declares  Utat  he  may  appoint,  and  thereby  neoesiarily  remove,  the 

,'  preeMit  teoanbent  by  end  with  the  advice  and  oimsent  of  the  Senatei    The 
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teniire-of- office  act,  followiog  the  ConBtitation,  provided  further  that  he  may,  for 
ButhcieDt  reasons  to  him  appearing.  euepeDd  the  incambent  and  take  the  aidvice 
of  the  Senate,  laying  the  facte  before  the  Senate,  with  the  evidence  upon  which 
he  acted,  whether  the  subpension  should  be  made  absolute.  The  Freeident  did 
take  the  advice  of  the  Senate ;  he  did  enapend  this  officer  whose  removal  he 
nndertakes  to  prove  now  by  individual  opinions  the  public  service  requires.  He 
sent  notice  of  that  aiiapenaiou  to  the  Senate.  The  Senate,  as  his  constitutional 
adviser,  acted  upon  it.  They  gave  him  notice  that  they  adviaed  him  not  to 
attempt  any  further  interference  with  the  Secretary  for  the  Department  of  War. 
They  gave  him  notice  that  under  the  law  he  could  not  go  a  step  further.  He 
therefore  falls  back  upon  his  assumed  right,  and  undertakes  to  defy  the  Consti- 
tution, to  defy  the  teuure-of-office  act,  to  defy  the  Senate,  and  to  remove  the 
Secretary  of  War,  and  to  appoint  another  in  his  place  without  the  advice  and 
consent  of  anybody  except  such  as  he  chose  to  call  into  his  councils!  "ud  now 
he  undertakes  tojustify  by  having  them  swear  to  their  opinions.  We  protest 
against  it  in  the  name  of  the  Constitution ;  we  protest  against  it  in  the  name  of 
•  tlie  laws  enacted  in  pui-auance  of  the  Oonstitutiou  j  and  we  protest  against  it  in 
the  name  of  that  great  people  whom  we  this  day  represent,  and  whose  rights 
have  been  outrageously  betrayed,  and  are  now  being  audaciously  defied  befure 
this  tribunal. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows; 

QuetHon.  After  the  restoration  of  Mr.  Stanton  1«  office,  did  jnn  form  an  opinion  whether 
the  good  uf  the  service  required  a  Secretar;  ofWoT  other  than  Hr.  Staaton  ;  and  if  bo,  did 
jou  commUDicate  that  opinion  to  the  President  1 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the 
Senate. 

Mr.  CoNNKSs  called  for  the  yeas  and  nays,  and  they  were  ordered ;  audbein 
taken,  resulted^yeas  lo,  nays  35 ;  a*  follows  ; 

Yeas — Messrs,  Acthony,  Bayarfl,  Buefcalew,  Dixon,  DooUttle,  Fowler,  Grimes,  Hendricks, 
Johnson,  McCreeir,  PallerRonof  Tennesflee,  Robs,  Trumbull,  Van  Winkle,  and  Vickera — 15. 

NAVS—Messrs.  Cacaerou,  Cattell,  Chandler,  Cole,  Conklios,  Conness,  Corbett,  Cragin, 
Davis,  Drake,  Edmunds,  Ferry,  FesBenden,  Fteliughuyaen,  Harlan,  Henderson,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of 
Hew  Hampshire,  Pomeroj,  Eamsej,  Sherman,  Stewart,  Thayer,  Tipton,  Willey,  WilliBmB, 
Wilson,  and  Yates — S5. 

Hot  voting— Me  ears.  Saulsbury,  Spragiie,  Sumner,  and  Wade— 4. 

So  the  question  was  decided  to  be  inadmissible. 

Mr.  Johnson.  Mr.  President,  I  send  to  the  Chair  a  queation. 

The  Chief  Justice,  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Maryland. 

The  Secretary  read  aS  follows  : 

Did  you  at  any  time,  and  when,  before  the  President  gave  the  order  for  the  removal  of  Mr. 
StautoD  as  Secretary  of  \Var,  advise  the  President  to  appmnt  some  other  person  in  the  place 
of  Mr.  SlantoD? 

Mr.  Manager  Butler.  To  that  we  have  the  honor  to  object  as  being  leading 
in  form,  and  not  only  in  form  bad.  but  being  covered  by  the  vote  just  taken, 

Mr.  EvARTS.  I  suggest,  Mr.  Chief  Justice,  that  the  objection  of  a  question 
being  leading  in  form  cannot  be  made  when  it  is  pnt  by  a  member  of  the  court. 
I  hare  never  understood  that  such  an  objection  oould  be  made.  It  imputes  to 
the  court   the  idea  of  putting  words  into  the  witness's  mouth  to  lead  him. 

Mr,  Manager  Butler.  I  do  not  knoT,  Mr.  President 

Mr.  Davis.  Mr.  Chief  Justice,  I  suggest  whether  the  managers  or  the  conn- 
sel  for  the  deduce  can  interpose  any  oc^ection  to  a  question  made  by  a  member 
of  the  court? 

The  Chikf  Jcstice.  The  Chief  Justice  thinks  that  any  objection  to  the  pat- 
ting of  a  question  by  a  member  of  the  court  must  come  from  the  court  itself. 
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Mr.  Manager  Butlbr.  Whenever  that  question  aiisee,  the  managere  wish  to 
be  he*icl  upon  it. 

Ur.  Drake.  I  object  to  the  putting  of  the  qaeetion. 

The  Chibp  Justice.  The  only  mode  in  which  an  objection  to  the  question  can 
h«  decided  properly  ia  to  rule  the  question  admissible  or  inadmissible,  and  that  is 
for  the  Senate.  The  question  of  tlte-  senator  from  Maryland  has  been  proposed 
tiaqaestionahly  in  good  faith,  and  it  addresses  itself  to  the  witness  in  the  first 
iustanue,  and  it  ia  for  the  Senate  to  determine  whether  it  shall  be  answered  by 
the  witneae  or  not.  Senators,  the  question  is,  whether  the  question  propounded 
by  the  senator  from  Maryland  ia  admiesible  1 

Mr.  Howe.  Mr.  President,  I  should  like  to  have  the  question  read  again.  I 
did  not  understand  it. 

The  Chief  Jcstice.  The  Secretary  will  read  the  question  propounded  to  the 
witneBB  by  the  senator  from  Maryland. 

The  Secretary  read  aa  foUowa: 

Question.  Did  you  at  007  time,  ani  when,  before  the  President  gave  the  order  for  the 
removal  of  Mr.  Siauton  as  Secretary  of  War,  advise  the  President  to  appoint  some  other' 
parson  than  Mr.  StautoD? 

Mr.  Drake.  Oo  that  question  I  ask  for  the  yeaa  and  nays. 

The  yeas  and  nays  were  ordered,  and  being  taken,  resulted — yeaa  18,  nays 
32 — as  follows: 

Teas — Messrs.  Anthony,  Bayard,  Backalew,  Diion,  Doolittle,  Edmunds,  Feaseodeo, 
Fonler,  Oiimea,  Henderaon,  Hendiicks,  Johnson,  McCreery,  Fatt«raon  of  Tenue^ee,  Roas, 
Tmraball,  Van  Winkle,  and  Vickers— 18. 

Nays,— Messrs.  Cameron,  Cattell,  Chandier,  Cole,  Conkling,  Cooneaa,  Corbett,  Cragio, 
Dtvia,  Drak^  Feriy,  Frelinghtiyseo,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine, 
Monill  of  Vermont,  Morton,  Norton,  Hye,  Patteraoa  of  New  Hampshire,  Pomeroy,  Eamsey, 
Shermatl,  St«warl,  Thayer,  Tipton,  Willey,  Williams,  WiUoo,  and  Yatea— 3JJ. 

Not  voting, — Messrs.  Saufsbnry,  Sprague,  Sumner,  and  Wade — 4, 

So  the  Senate  decided  the  queation  to  he  inadmissible. 

Mr.  Stanbisry.  We  have  nothing  ftirther  to  ask  of  General  Sherman. 

Mr.  Manager  Binqham.  We  have  nothing  to  ask  of  General  Sherman. 

The  Chief  Justice.  The  Chief  Justice  desires  to  ask  whether  the  counsel 
for  the  President  will  require  General  Sherman  again  at  all  1 

To  this  question  no  response  was  made  ;  but  Mr.  Stanbery  and  Mr.  Manager 
Butler  each  engaged  in  conversation  with  the  witness. 

Mr.  Cole,  (at  two  o'clock  and  fifteen  minutes  p.  m.)  I  move  that  the  Senate 
take  a  recesa  for  fifteen  minutes. 

The  motion  waa  agreed  to ;  and  the  Chief  Justice  resumed  the  chair  at  half 
put  two  o'clock,  and  called  the  Senate  to  order. 

The  Chief  Justice.  Gentlemen  counsel  for  the  President,  please  proceed 
with  your  evidence. 

B.  J.  Meigs  sworn  and  examined. 
By  Mr.  Stanbery: 

Q,  What  office  do  you  hold  ( 

A.  1  am  clerk  of  the  supreme  court  of  the  District  of  Columbia. 

Q.  Were  you  clerk  of  that  court  in  February  last  1 

A.  Yes. 

Q.  Have  you  with  you  tke  affidavit  and  warrant'under  which  Lorenzo 
Thomaa  was  arrested! 

A.  I  have.     (Frodncing  some  papers.) 

Q    Ate  these  the  original  papenl 

A.  'The  original  papers. 

Q.  Did  you  affis  the  seal  of  the  court  to  the  warrant  1 

A.  I  did, 

Q.  t^vhatdayf 
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A    On  the  22d  of  February  laet. 

Q.  At  what  hour  of  the  day  i 

A.  It  was  between  two  and  three  o'clock  in  the  morning  of  that  day, 

Q.  At  what  place  ? 

A.  At  the  cletk'a  office,  where  the  seal  ia. 

Q.  Dii  you  Bit  up  in  that  office  all  night  ? 

A.  No,  sir. 

Q.  Who  brought  that  warrant  to  yon  ? 

A.  I  do  not  know  the  gentleman  who  brought  it;  he  said  he  was  a  member 
of  Congresfl,  Mr.  Pile,  of  Misaouri. 

Q,  He  announced  himself  as  Mr.  Pile,  of  Miaaouri  I 

A.  Tea,  sir. 

Q.  He  then  brought  that  warrant  to  yoa  at  your  houae  at  that  hour  in  the 
morning  7 

A.  Yes,  sir. 

Q.  And  you  went  then  to  the  clerk's  office  ? 

A.  I  went  to  the  clerk's  office  and  affixed  the  aeal  and  attested  it. 

Q.  To  whom  did  yon  dehver  the  waiTant^ 

A.  To  Mr.  Pile,  if  that  waa  the  gentleman.  I  did  not  know  him,  and  do  not 
know  him  now. 

Q.  The  marshal  waa  not  there  at  that  time  1 

A.  No,  sir. 

Mr.  Manager  Butler,  May  I  ask  to  what  article  this  applies  ? 

Mr.  Staivberv.  What  article  !  It  does  not  apply  to  any  article.  It  applies 
Tery  conclusively  to  some  of  your  proof,  and  it  appliea  very  much  to  our  answer, 
as  you  will  find  when  we  arc  a  little  further  along  in  the  case.  {To  the  wit 
ness.)     Have  you  the  warrant  here? 

A.  Yes,  sir,  I  have. 

Q.  Did  he  bring  the  affidavit  npon  which  the  warrant  waa  founded,  or  did  you 
get  that  afterward  ? 

A,  I  believe  all  the  papers  he  gave  me.  I  think  so  ;  but  am  not  sure  of  it. 
I  cannot  recollect. 

Mr.  Stanberv,  We  propose  to  read  these  papers,  gentlemen,  (handing  the 
warrant  and  affidavit  to  the  managers.) 

Mr.  Manager  Butlgr,  (having  examined  the  papers.)  I  understand,  Mr.  Pres- 
ident, that  the  counsel  for  the  President  offer  the  affidavit  and  warrant  in  evi- 
dence. Before  coming  to  them  I  should  like  to  ask  a  question  or  two  of  the 
witness.     I  suppose  that  is  our  right. 

Mr.  Stanberv,  About  the,  papers,  or  what? 

Mr.  Manager  Butler.  About  the  thing  you  have  been  examining  in  regard  to. 

Mr,  EvARTS.  That  ia  all  we  have  been  examining  about. 

Mr.  Manager  Butler.  I  propose  to  examine  about  the  proof  yon  have 
already  put  in, 

Mr.  Stanberv.  We  are  through  with  the  witness  as  soon  as  we  get  the 
papera.     You  can  take  him  now  and  cross-examine  him. 

Mr.  Manager  Butler,  Very  well. 

Cross-examined  by  Mr.  Manager  Butlbr  ; 

Q,  You  Bay  you  affixed  the  seal  about  2  o'clock  in  the  morning  of  the  8Sd 
of  February! 

A.  Between  2  and  3  o'clock  in  the  morning. 

Q.  Were  you  called  upon  to  get  np  and  go  to  the  office  to  do  that  J 

A.  I  was. 

Q-  In  cases  where  great  crimes  have  been  committed,  and  it  ia  necessary  to 
stop  the  further  progresa  of  crime,  you  have  been  accustomed  to  do  that,  I 
suppose  ? 
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A,  I  do  not  know  of  any  case  where  that  was  necessary  to  prevent  a  crime. 
I  have  done  the  same  thing  in  habeas  coiyui  cases,  and  in  one  replevin  cane  I 
remember. 

Q.  Where  it  is  a  matter  of  consequence  you  do  these  things  when  called 
uponT 

A,  Certainly. 

Q.  It  is  nothing  unusunl  for  you  to  do  it  in  Buch  eases  J 

A.  It  cannot  be  taid  to  be  unusual.     I  would  do  it  at  any  time. 

By  Mr.  Stanbebv  : 

Q.  Have  you  often  been  called  upon  in  the  course  of  yoar  experience  at 
night  ? 

A.  Only  three  times,  and  this  is  one  of  them. 

Q.  Do  you  know  \vbat  became  of  this  extreme  case  ?  What  was  done  with 
this  criminal ! 

A,  I  was  not  present  at  the  examination. 

Mr.  Stanbehy,  (to  the  managers.)  Are  yon  through  with  the  papers  I 

Mr.  Manager  B[;tle«.  I  am  through  with  the  papers. 

Mr.  Stanbrkv.  Very  well. 

Mr.  Manager  Butlf.R.  I  have  the  honor  to  object,  Mr.  President,  to  the  war- 
rant and  affidavit  of  Mr.  Stanton  being  received  as  evidence  in  this  caUse.  I 
do  not  thiuk  Mr.  Stanton  can  make  testimony  against  the  President  by  any  affi- 
davit that  he  caii  put  iu,  or  for  him  by  aoy  proceedings  between  him  and  Lo- 
renzo Thomas.  I  do  not  think  the  warrant  is  relevant  to  this  casein  any  form. 
The  fact  that  Thomas  was  arrested  has  gone  in,  and  that  is  all.  To  piit  in  the 
affidavit  upon  which  he  was  arrested  certainly  i""  putting  in  res  inter  alioa.  It 
is  not  a  proceeding  between  Thomas  and  the  President  but  this  is  between 
Thomas  and  Stanton,  and  in  no  view  is  it  either  pertinent  or  relevant  to  this 
case  or  competent  in  any  form,  ao  hr  as  I  am  mstructed 

Mr.  EvAKi's.  Mr.  Chief  Justice  and  benatora  the  arrest  of  General  Thomas 
was  brought  into  testimony  by  the  managers  and  they  argued,  1  believe,  in  their 
opening,  before  they  had  proved  it  that  that  was  whit  prevented  General 
Thomas  from  using  force  to  take  pos'^ession  of  the  W  ai  Office.  We  now  pro- 
pose to  show  what  that  arrest  was  iu  lorm  and  substance  by  the  authentic  docu- 
ments of  it,  which  are  the  warrant  and  the  a&ddvit  on  which  it  was  based. 
The  affidavit,  of  course,  does  not  proie  the  tacts  stated  in  it;  but  the  proof  of 
the  affidavit  shows  the  fact  npon  which  as  a  judicial  foundation,  the  warrant 

Speeded.     We  then  propose  to  follow  the  opening  thus  laid  of  thin  proceeding, 
showiitg  how  it  took  place  and  how  effisrts  were  male  on  behalf  of  General 
omas  by  habeas  corpus  to  raise  the  question  for  the  determioation  of  the 
Supreme  Court  of  the  United  States  in  regard  to  this  act 

Mr.  Manager  BuTLGB.  I  understand  Mr  President  tb^t  if  this  affidavit  goes 
in  at  all,  it  is  then  evidence  of  all  that  it  states  it  the  gent!  men  have  a  right  to 
pnt  it  in. 

Mr,  EvARTS.  I  said  otherwise ;  but  you  can  have  your  own  eonclasion.    We 
•   do  not  admit  it  to  be  ao. 

Mr.  Manager  Butlkb.  That  is  my  conclusion,  and  that  was  what  we  should 
claim  ;  and  1  think  nothing  more  clearly  shows  that  it  cannot  be  evidence  than 
that  fact.  This  was  not  an  attempt  of  the  President  to  get  this  matter  before 
the  court;  it  was  an  attempt  of  Mr.  Stanton  to  protect  himself  from  violence 
which  had  been  threatened  in  two  instances  before.  This  was  late  at  night. 
Mr.  Stanton,  we  can  easily  judge  froiS  the  evidence,  was  informed  that  night  of 
the  threats  made  to  Burleigh,  the  threats  made  to  Wilke-'ou,  and  the  threats 
made  at' Willards'  Hotel,  and  being  Informed  of  them  he  did  not  know  at  what 
hour  fhU  man  might  biing  bis  mEuquei-BderB  upon  him,  and  thereupon  he  took 
care  to  protect  himself  at  the  earliest  possible  hour. 
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Bat  Iiow  tbat  can  relieve  the  Preeident  from  crime,  how  tiiat  ebows  tliat  he 
^d  ot  did  not  commit  the  a.ct  cwnplaiaed  of,  becaase  Stanton  arrested  Thomas 
or  Thomas  arrested  Stanton,  is  more  than  I  can  conceive.  Snppose  Stanton 
bad  not  arrested  Thomas,  vrould  it  show  that  the  President  is  not  guilty  here  7 
Suppose  he  did  arrest  him,  does  it  show  that  he  is  guilty  here  ?  Is  it  not  merely, 
in  the  language  of  the  law,  well  known  to  every  lawyer  in  the  Senate,  res  inter 
alios  acta,  things  done  between  other  parties  than  the  parties  to  this  record  ? 
We  only  adverted  to  the  arrest  in  putting  in  Thomas's  declaration  to  shqw  what 
efi«ct  it  bad  on  his  mind. 

Mr.  EvARTS.  It  has  already  been  put  in  proof  by  General  Thomas  that  before 
he  went  to  the  court  upon  this  arrest  he  saw  the  President  and  told  him  of  his 
arrest,  and' the  President  immediately  replied  "that  is  as  it  should  be;"  or, 
"  that  is  as  we  wish  it  to  be,  the  question  iti  the  court."  Now,  I  propose  to 
show  that  this  is  the  question  that  was  in  the  courts,  to  wit :  the  question  of  the 
criminality  of  a  person  accused  under  this  civil-tenure  bill.  And  I  then  propose 
to  BUStiun  the  answer  of  the  President,  and  also  the  sincerity  and  substance  of 
this  his  statement  already  in  evidence,  by  showing  that  this  proceeding,  having 
been  commenced  as  it  was  by  Mr.  Stanton  against  General  Thomas,  was  imme- 
diately taken  hold  of  as  the  speediest  and  most  rapid  mode,  through  a  habeas 
corpu*,\n  which  the  President  or  the  Attorney  General,  or  General  Thomas  acting 
in  that  behalf,  would  be  the  actor,  in  order  to  bring  at  once  before  this,  court, 
the  supreme  court  of  the  District,  the  question  of  the  validity  of  his  arrest  and 
confinement  under  an  act  claimed  to  be  unconstitutional,  with  au  immediate 
opportunity  of  appeal  to  the  Supreme  Court  of  the  United  States  then  in  session, 
from  which  at  once  there  could  have  been  obtained  a  determination  of  the  pointy. 
Mr.  Manager  Butler.  And  whenever  that  is  proposed  to  be  shawn  1  pro- 
pose to  show  that  Mr.  Thomas  was  discharged  on  the  motion  of  his  own  coun- 
sel from  arrest  by  the  judge. 

Mr.  EvARTS,  Very  well;  that  ia  afterward ;  we  will  see  about  that ;  we  will 
prove  oar  case ;  you  can  prove  yours. 

Mr.  Manager  Butler,  Admit  this,  and  the  Senate  will  be  travelling  into  the 
question  of  the  various  facta  taking  place  in  another  court ;  aud  1  have  not  yet 
heard  any  of  the  learned  counsel  say  that  this  did  not  come  wiihin  the  rule  of 
re»  inter  alias  acta — things  done  between  others  than  patties  to  the  record, 
Mr.  EvARTS.  I  did  not  think  it  necessary. 

Mr.  Manager  Butler.  That  may  be  a  very  good  answer ;  but,  whether  it  is 
necessary  or  not,  is  it  not  ao  ?  Is  theie  a  lawyer  anywhere  who  does  not  under- 
stand that,  and  who  does  not  know  that  the  proceedings  between  two  other  per- 
sons, after  a  crime  is  committed,  neveryet  were  offered  in  evidence  to  show  that 
a  crime  was  not  committed  ? 

It  is  said  that  the  President  was  glad  to  gel  this  matter  before  a  court.  Did 
he  see  that  afEdavit  1  No.  Did  he  know  what  was  in  it  ?  No.  All  he  knew 
was  that  his  man  was  carried  into  court  on  some  process  which  the  man  himself, 
Thomas,  did  not  evenknow  what  it  was.  He  was  simply  arrested.  Mr.Thomira 
himself  did  not  see  the  affidavit  at  that  time,  did  not  know  anything  of  the 
matter  except  that  he  was  taken  by  the  marshal.  He  bad  never  seen  the  paper 
on  the  evidence  here  ;  he  did  not  even  know  for  what  he  was  arresled.  All  he 
knew  was  that  he  was  arrested  for  something  or  pther ;  whether  it  waa  for  being 
at  the  masquerade  ball  the  night  before,  masked,  or  what  it  was  he  ooutd  not 
tell ;  he  does  not  pretend  to  have  told  here  in  evidence  j  but  when  he  said  to 
the  President,  "  they  have  arrested  me" — for  which  of  his  virtues  or  for  which 
of  his  crimes  nobody  knew — he  did  not,  he  does  not  say  that  he  ever  saw  any 
paper  in  any  form  ;  bat  he  simply  went  to  the  President  and  told  him  •'  I  am 
Mreeted."  And  what,  then,  did  the  Prwideat  say  1  "  That  is  where  I  want 
you  to  be,  in  court."  I  should  have  tbonght  he  wanted  him  anywhere  elts 
except  in  the  War  Office ;  (wd  tiiat  is  tU  Uie  teatimony  shows  so  far. 
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Kow,  tlie}'  propoM  to  put  m  Mr.  Staoton'a  affidavit.  It  ia  exceedingly  good 
reading,  genUemen  of  tlie  Senate,  and  Bete  forth  the  caae  vilh  great  luminous- 
neie<  It  shows  the  terror  and  alami  of  the  good  citixenB  of  the  District  of 
Colninbia  when  at  night  men  who  are  known  to  be  men  of  conEtancy  and  stead- 
faetneBS,  men  represeoting  important  diitrictB  in  Congress,  felt  it  was  their  duty 
to  colt  upon  the  chief  jnatice  of  the  snpreme  conrt  of  this  District  to  interpose, 
felt  that  it  wae  their  duty  to  call  np  the  renerahle  clerk  of  that  court  ia  the 
dead  of^ight  to  get  a  warrant,  and  felt  that  it  waa  their  duty  to  take  imme- 
diate means  to  prevent  the  conaummation  of  this  crime.  It  shows  the  terror 
and  alarm  which  the  unauthorized,  illegal,  and  criminal  acta  of  this  reapoudeut 
had  thrown  this  city  into  at  that  hour.  Undoubtedly  all  that  ia  in  the  affidavit ; 
undoubtedly  all  that  can  be  shown  ;  and  then,  thank  God,  we  have'before  the 
Senate  and  the  peiJple  of  America  this  appeal  to  the  laws  by  Mr.  Stanton, 
wliicli  this  criminal  reapondent  nerer  undertook,  either  before  or  siace,  although 
furnished  with  ail  the  panoply  of  legal  attack  and  defence  in  the  Attorney 
General.  He  never  brought  hia  quo  warranto  ;  he  never  brought  any  procesa  ; 
he  never  took  any  step  of  himself  nor  had  be  for  a  year. 

All  that  will  appear  doubtless,  and  we  should  be  glad  to  have  it  in,  provided 
it  did  not  open  us  into  regions  of  unexplored  and  uncertain,  diffuse  and  im- 
proper evidence,  opening  entirely  new  isaues.  If  you  are  ready  to  go  into  it  I 
am ;  but  I  say  it  doea  not  belong  to  thia  case.  I  think  we  can  make  quite  as 
much  out  of  it  aa  they  can,  but  it  is  no  portion  of  thia  case.  It  ia  not  the  act 
of  the  Preaident ;  it  haa  nothing  to  do  with  the  Presideut ;  the  President  never 
saw  theae  papers  upon  any  evidence  here ;  and  what  Mr.  Thomaa  did,  and 
what  Mr.  Stanton  did,  they  themselves  must  stand  by. 

Hr.  STA^BEBY•  I  believe  our  hour  baa  not  expired,  and  I  wish  upon  thia 
matter  to  address,  Mr.  Chief  Justice,  a  few  words  to  the  Senate. 

Senators,  there  are  two  grounds  upon  which  we  aak  the  admisaion  of  thia  tes- 
timony. IJHrst  of  all,  there  are  already  in  evidence  the  declarationa  of  the  Presi- 
dent that  he  made  this  removal  to  bring  the  question  of  that  law  to  the  coneid- 
eration  of  the  courts.  That  ie  already  in  evidence,  and  as  to  that  the  mana- 
fgsn  Bay  it  ie  all  preteuae,  all  a  aubterfuge. 

Mr,  Manager  Butleb.  Where  in  evidence? 

Mr.  Stanbbry.  Among  other  things  in  a  place  that  I  need  not  refer  to  now, 
the  speech  of  the  honorable  manager  who  opened  the  case. 

Mr.  Manager  BoTLUB.  If  you  will  take  my  speech  as  evidence  I  am  very 
^lad.    That  is  the  best  evidence. 

Mr.  Stansury.  Not,  except  as  a  last  resort,  for  anything.  The  gentleman 
haa  repeated  that  this  ia  all  preCenae  of  aaking  to  get  into  the  courts,  that  it  is  a 
subterfuge,  an  afterthought,  a  mere  scheme  on  the  part  of  the  President  to 
avoid  the  consequences  of  an  act  done  with  another  intention  than  that.  Again, 
wh^  sort  of  a  case  have  the  managers  attempted  to  make  against  the  President 
npon4iis  intentions  with  regard  to  theoceupationof  the  War  Office  by  Thomaa  ? 
They  have  eonght  to  iwove  that  the  intentione  of  the  President  were  not  to  get 
it  by  law  but  to  get  it  by  intimidation,  threats,  and  force ;  they  have  gone  into 
this  themeelves  to  show  the  intent  of  the  President,  and  how  t  They  have 
given  the  declarations  of  Thomaa  aa  to  bia  purpose  of  using  threats,  intimida- 
tion, or  force,  and  claim  that  those  declarationa  bind  the  President,  and  you, 
Benatore,  have  admitted  them  against  the  President.  The  mere  declarations  of 
Thoraaa  aa  to  his  intention  to  enter  the  office  by  force  and  intimidation  are  to  be 
couidered  the  declaratione  of  the  Fieeldeat,  and  aa  evidence  of  his  intent.  Oh  I 
■ay  tha  gentlemen,  that  thing  was  Mojuped  br  this  prosecntion ;  the  prompt 
«na«t  of  Oeneral  Thomas  next  uoming  wu  uie  w)Iy  thing  that  defeated  the 
fteewi^lithBwnt  of  the  purpose  that  waa  in  the  mmd  of  Uie  President  and  in  the 

Ui.  Maai{«r  BuTLKR.  I  did  not  uy  ao.    Thomas  said  so. 
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Mr.  Stanbery.  Thomas  said  so!  The  Senate  will  bear  me  witnesB  who 
said  so,  who  called  that  a  subterfuge,  and  who  called  that  a  pretence !  We 
wish  to  show  what  was  this  proceeding  got  up  at  midnight,  as  the  learned 
manager  says,  in  view  of  a  great  crime  just  committed  or  about  to  be  commit- 
ted ;  got  up  under  the  most  pressing  necessity,  with  a  judge,  as  we  will  show, 
summoned  from  his  bed  at  an  early  hour  that  winter  morning,  the  22d  of  Teb- 
ruaiy,  at  3  o'clock — a  judge  brought  from  the  bench,  such  was  the  urgent 
and  pressing  necessity,  either  pi'etended  or  real,  on  the  part  of  Mr.  Stanton  to 
avoid  the  use  of  force  and  intimidation  to  remove  him  from  that  olfice.  We 
shall  show  that  having  had  him  arrested,  held  to  bail  in  $5,000,  the  time  of  the 
trial  or  further  hearing  of  this  great  criminal  having  been  fixed  for  the  neit 
Wednesday,  all  tins  being  done  on  the  prior  Saturday,  when  he  got  there  on 
that  day  it  turned  out  thus;  "Why,  we  have  got  no  criminal  at  all ;  General 
Thomas  is  just  as  good  a  citizen  as  we  have  in  this  community."  General 
Thomas's  counsel  say  to  the  court,  "He  is  surrendered  ;  he  is  in  custody  ;  and 
we  do  that  for  the  purpose  of  moving  a  habeas  carpus."  As  soon  as  that  pur- 
pose was  announced,  all  at  once  this  great  criminal  and  this  great  criminal  act 
immediately  disappear,  and  the  judge  says,  "This  is  all  nothing  at  all  that  we 
have  had  against  you.  General  Thomas ;  we  do  not  even  want  to  ask  you  to 
give  bill;  on  the  contrary,  I  dismiss  you  "  And  the  counsel  for  Mr.  Stanton, 
who  were  there  on  that  morning,  and  who  had  seen  this  great  criminal  pun- 
ished, or,  at  any  rate,  put  under  bonds  for  good  behavior,  expressly  consent  to 
what?  Sot  merely  that  he  shall  he  put  at  large  under  bonds;  not  merely  that 
he  shall  give  bonds  for  his  good  behavior,  but  that  he  shall  be  absolutely  dis- 
charged and  go  free,  just  as  if  there  was  no  prosecution  at  all;  not  bound  over 
to  the  next  term  of  the  court,  but  totally  discharged,  and,  as  we  shall  show  you, 
discharged  for  ihe  very  purpose  of  preventing  what  was  then  in  preparation,  the 
presentation  of  a  habeas  corpus,  that  the  case  might  bo  got  immediately  to  the 
Supreme  Court  of  the  United  States,  then  in  session,  the  only  ready  way  in 
which  the  question  could  be  brought  before  the  courts  and  decided  for  any  pur- 
pose of  any  value.     Senators,  is  that,  too,  to  be  excluded  I     I  trust  not. 

Mr.  Manager  Butleb.  I  did  not  mean  to  trouble  the  Senate  again ;  but  one 
or  two  statements  of  fact  have  been  made  to  which,  I  think,  I  must  call  your 
attention,  First,  it  is  said  that  Mr.  Thomas  was  discharged  wholly.  That 
depended  upon  the  chief  justice  of  that  court.  If  you  are  going  to  try  him  by 
impeachment,  wait  until  after  we  get  through  with  this  case.  One  trial  at  a 
time  is  sufficient.  Is  he  to  be  tried  because  he  did  not  do  his  duty  under  the 
circuin stances  ?  Neither  Mr,  Stanton,  nor  your  honor,  nor  anybody  else  has 
any  right  to  judge  of  the  act  of  that  court  until  he  is  here  to  defend  himself, 
which  the  chief  justice  of  the  supreme  court  of  the  District  of  Columbia  ia 
amply  able  to  do. 

Then  there  is  another  point  which  I  wish  to  take  into  consideration.  It  is 
said  that  Thomas  had  become  a  good  citizen.  I  have  not  agreed  to  that.  I  do 
not  beliere  anybody  else  has  ;  but  he  himself  testifies  that  the  fight  was  all  out 
of  him  the  next  morning  after  this  process,  and  they  put  in  then  that  he  agreed 
to  remain  neutral.  Then  there  was  no  occasion  to  hold  him  any  longer.  He 
took  a  diink  to  seal  the  neutrality.  Do  they  not  remember  the  testimony  that 
on  the  next  morning  after  this  he  and  Stanton  took  a  drink  and  agreed  to  remain 
neutral,  and  they  held  up  the  glasses  and  said,  "This  is  neutral  ground  now!" 
What  was  the  use  of  holding  him  any  further  ? 

Mr.  Stanbery.     That  is,  he  took  a  drink  with  the  great  criminal !  * 

Mr,  Manager  Butler.     He  took  a  drink  with  the  President's  tool;  that  is    i/ 
all.     The  thing  was  settled.     The  poor  old  man  came  and  complained  that  he    ^ 
had  not  had  anything  to  eat  or  drink,  and  is  tender  mercy  to  him  Mr.  Stanton 
gave  him  something  to  drink  ;  and  he  aaya  that  from  that  hour,  if  he  had  not 
33  I  p 
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before,  he  has  never  had  an  idea  of  force.  What,  then,  waa  the  use  of  holdine 
him? 

Now,  I  wish  to  call  the  attention  of  the  Senate  to  another  atatemeiit  of  fact, 
and  that  is,  that  they  did  not  hold  him  to  keep  the  peace.  Why,  the  next 
morning  he  was  told  that  he  wae  not  held  to  keep  the  peace.  He  saiii  that  here 
to  the  Senate  upon  his  oath,  and  he  insisted  upon  putting  it  in  ;  I  objected,  but 
he  said  it  was  necessary  for  him  to  make  that  point,  and 'then  I  yielded  that  he 
might  do  it-  He  said  to  the  Senate  that  the  judge  told  him,  "This  does  not 
interfere  in  any  way  with  your  duties  as  Secretary  of  War  " 

But  there  is  still  another  thing.  This  unconstitutional  law  has  been  on  the 
statute-book  since  a  year  ago  last  March.  The  learned  Attorney  General  of  the 
United  States  stands  before  me.  Where  is  the  writ  of  gwo  warranto  which  it 
was  hia  duty  to  file  ? 

Mr.  Staivbery.  I  will  show  it  to  you  right  away,  as  soon  as  I  get  through 
this  testimony. 

Mr.  Manager  Butler.  Then  it  will  be  the  first  exhibition  that  has  ever 
been  made  to  any  court  in  the  United  States  of  it,  if  it  is  shown  to  me.  I  sup- 
pose it  has  been  prepared  since  as  part  of  this  defence.  Where  is  the  ipio  war- 
ranto filed  in  any  court,  Judge  Cartter's  court  or  anybody  else's  court  f  Where 
is  the  proceeding  taken  ?  He — I  put  it  to  him  as  a  lawyer;  dare  he  deny  it  ? — 
he  is  the  only  man  in  the  United  States  who  conld  file  a  quo  warranto,  and 
he  knows  it.  He  is  the  only  man  who  could  initiate  this  proceeding,  and  he 
knows  it.  And  yet  it  was  not  done ;  and  still  he  comes  here  and  talks  about 
putting  in  the  quarrels  between  Mr.  Stanton  and  Mr.  Thomas  over  this  matter. 
They  are  res  inter  alios,  I  say  again — things  done  between  others — and  they 
have  nothing  move  to  do  with  this  case,  and  hardly  as  much  as  the  fact  which 
the  President  with  his  excellent  taste,  and  the  excellent  taste  of  bis  counsel, 
drew  out  here  against  my  objection,  that  Mr.  Stanton,  when  this  man  Thomas 
claimed  that  he  was  fainting  for  want  of  his  breakfast  and  his  drink,  gave  him 
a  drink. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  question'  to 
writing. 

Mr.  Stanbery.  It  is  the  affidavit,  if  the  conrt  please,  that  we  offer  in  evi- 
dence. 

The  Chief  Justice,     What  does  the  affidavit  relate  to  ? 

Mr.  Stanbbky.  It  is  that  upon  which  the  warrant  was  issued — the  affidavit 
by  Mr.  Stanton,  and  the  warrant  for  the  arrest  of  Thomas  founded  on  that 
affidavit.     We  offer  the  two  papers. 

Mr.  EvABTS.  To  be  followed  by  the  other  proof  which  we  have  stated. 

The  Chief  Jii9TICE.  The  Chief  Justice  thinks  the  affidavit  upon  which  the 
arrest  was  made  is  competent  testimony,  as  it  relates  to  a  transaction  upon 
which  Mr,  Thomas  has  already  been  examined,  and  as  it  may  be  material  to 
show  the  purpose  of  the  President  to  resort  to  a  court  of  law.  He  will  be  happy 
to  put  the  question  to  the  Senate  if  any  member  desires  it.  (No  senator  being 
heard  to  speak.)     Read  the  affidavit, 

Mr.  Manager  Butlek.  Does  your  honor  understand  that  the  affidavit  is 
admitted  ? 

The  Chief  Justicb.  Yes,  sir. 

Mr.  Manager  Butler.  I  beard  one  senator  ask  for  the  question  to  be  put. 

The  Chief  Justice.  Does  any  senator  ask  the  question  to  be  put  ? 

Mr,  CONNESS.  1  asked  that  the  question  be  put,  and  I  now  ask  for  the  yeas 
and  nays  upon  it 

The  yeas  and  nays  were  ordered 

Mr.  Howard.  I  wish  the  question  might  be  read.  We  do  not  fully  under- 
Ftand  it. 

The  Chief  Justice.  The  Chair  will  state  that  the  counsel  for  the  President 


Hos;edbyVjOO'^k 


IMPEACHMENT    OF   THE   PRESIDEHT.  515 

propose  to  put  in  the  affidavit  upon  which  the  arrest  of  General  Thomas  was 
made  on  the  morning,  I  think,  of  the  23d  of  February. 

Mr.  Johnson.  It  is  impoaaible  to  decide  without  knowing  what  the  paper  is. 

The  Chief  Justice.  Will  the  counsel  state  what  they  propose  to  prove  in 
writing  t 

Mp,  Evahts.  I  will  read  the  affidavit. 

Mr.  Manager  Butler.  We  object  to  that.     Then  it  is  in. 

The  Chief  Justice.  Objection  is  made  to  reading  the  affidavit.  If  the 
counsel  will  state  what  they  propose  to  prove  in  writing  it  will  be  better. 

Mr.  Stanbrry.  We  propose  to  offer  an  affidavit  made  by  Mr.  Stanton  on 
the  night  of  the  2Ist  or  morning  of  the  22d  of  February. 

The  Chief  Justice.  Will  you  state  it  in  writing  t 

The  proposition  having  been  reduced  to  writing, 

The  Ohikf  Justice.  The  Secretary  will  read  the  proposition  of  the  counsel 
for  the  President. 

The  Secretary  read  as  follows :  "  , 

We  ofFer  a  warrant  of  arrest  of  General  Thomas,  dated  February  S2,  186S,  and  tlie  afG- 
davit  on  which  the  warrant  issued. 

The  Chief  Justice,  Senators,  you  who  are  of  the  opinion  that  the  evidence 
proposed  to  be  offered  by  the  counsel  for  the  President  is  admissible,  will,  aa 
your  names  are  called,  answer  yea;  those  of  the  contrary  opinion,  nay.  The 
Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted— yeas  34,  nays  17  ;  as 
follows : 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew.  Cattell,  Cole.  C'orbett,  Cragin,  DaviB,  Diion, 
Doolittle,  Fessenden,  Fowler,  FrelingbuyBBQ,  Grimes,  Henderson,  Hendricks,  Johuson, 
McCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Patterson  of  New 
Hampshire,  Patlerson  of  Tennessee,  Pomeroy,  Eoss,  Sherman,  Sumner,  Trumbull,  Van 
Winkle,  Viekers,  Willey,  Williams,  aad  Yates— 34. 

HaVS— McKsta.  Cameron,  Chandler,  Conkiing.  Connesa,  Drake,  Edmunds,  Ferry,  Har- 
lan, Howard,  Howe,  Morgan,  Nye,  Ramsey, "Stewart,  Thayer,  Tipton,  and  Wilson — 17. 

Not  voting — Messrs.  Saalsbury,  Sprague,  and  Wade — 3. 

So  the  Senate  decided  that  the  offer  of  the  counsel  should  be  admitted, 

Mr.  Evarts.  1  will  read  the  papers.     The  affidavit  is  : 
To  Hon.  David  K.  Cartter,  Chief  Justice  of  the  Supreme  Court  for  the  Distriet  of  Columbia  : 

Comes  Edwin  M,  Stanton,  of  the  city  of  Washington,  in  the  said  District,  and  upon  oath 
saja  that  on  the  31st  day  of  February,  A,  D.  iSSH,  he,  the  said  Edwin  M.  Sfantou,  duly 
held  the  office  of  Secretary  for  the  department  of  War,  under  aiiil  according  to  the  Consti- 
tution and  laws  of  the  United  States  i  that  he  had,  prior  to  said  aist  day  of  February,  A. 
D.  1868,  been  dub  nominated  and  appointed  to  the  said  office  of  Secretary  of  War  by  Che 
President  of  the  United  States,  and  that  his  said  nomination  had  been  submitted  in  due  form 
of  law  to  the  Senate  of  the  United  Slates,  and  his  said  nomination  had  been  duly  assented 
to  and  confirmed  by  and  with  the  advice  of  the  Senate  ;  and  he,  the  said  Edwin  M.  Stanton, 
had  duly  accepted  said  office,  and  taken  out  and  subscribed  all  the  oaths  required  by  law, 
apon  his  induction  into  said  office,  and  was  in  the  actual  possession  of  said  office  and  per- 
forming the  duties  thereof  on  tbe  said  21st  day  of  February,  A.  D.  1868,  and  he  bad  never 
resigned  said  office,  or  been  legally  dismissed  therefrom,  and  he  claims  that  he  does  now 
legally  hold  said  office,  and  ia  entitled  to  all  the  rights,  privileges,  and  powers  thereof. 

And  the  said  Edwin  M.  Stanton  on  oath  farther  states  that  on  said  2!Bt  day  of  February, 
I8B8,  in  the  city  of  Washington  aforesaid,  Andrew  Johnson,  President  of  the  United  Staler, 
made  and  Issued  an  order  in  writing  under  his  band,  with  intent  and  purpose  of  removing  him, 
the  said  Edwin  M.  Stanton,  from  the  said  office  of  Secretary  for  the  Department  of  War,  and 
authorizing  and  empowering  Loienxo  Thomas,  Adjutant  Gleneial  of  the  army  of  the  United 
States,  to  act  as  Secretarv  of  War  ad  inUrim,  and  directing  him,  the  said  Thomas,  to  immedi- 
ately enter  upon  the  dlscharga  of  the  duties  pertaining  to  that  office.  And  your  affiant  further 
states  that  the  said  pretended  order  of  removal  of  him  from  the  said  office  of  Secretary  of 
War  is  wholly  illegal  and  void,  and  contrary  to  the  express  provisions  of  an  act  duly  passed  by 
theCongresBof  the  United  States  on  the  2d  day  of  March,  A.  D.  J867,  entitled  "Anactrf^u- 
lating  the  tenure  of  certun  civil  offices."  And  your  affiant  on  oath  further  states  that  the  said 
Lorenzo  Thomas  did,  on  said  iilst  day  of  February,  A.  D.  18SS,  in  said  city  of  Washington, 
accept  the  said  pretended  appointment  as  Socrelaty  of  Wat  ad  inienm,  and  on  the  same  day 
left  with  your  affiant  a  copy  of  the  amd  pretended  order  of  the  President  removing  jonr 
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affiant  as  Secretaiy  of  War,  and  appointing  tlie  eaid  Lorenzo  Tbomaa  Secretary  of  War  ad 
intertRt,  certified  by  the  said  Lorenzo  Thonma  under  his  own  hand  as  Secretary  of  War  ad 
intenm.  And  on  the  same  2iBt  day  of  February,  A.  D.  18()8,  in  the  city  of  Washington 
aforesaid,  the  eaid  Lorenzo  Thomas  delivered  to  your  affiant  the  said  pretendei)  order  of 
Andrew  Johnson,  with  intent  to  canse  your  affiiint  to  deliver  to  him.  the  said  Thomas,  all  the 
records,  books,  papers,  and  other  public  property  now  in  his  (the  afliant's)  custody  and  cbarge 
as  Secretary  of  War.  And  jour  afiiant  furtlier  states  ou  oath,  and  that  he  is  informed  and 
believes  that  the  said  Tliomiia  has,  in  said  city  of  Washington  and  District  aforesaid,  exer- 
cised and  attempted  to  exercise  the  duties  of  Secretary  of  War,  and  to  issue  orders  as  sucji; 
and  your  afBant  is  also  informe'ct  and  believes  that  the  s^d  Lorenzo  Thomas  gives  out  and 
threatens  that  be  nilt  forcibly  remove  your  complainant  from  the  bnilding  and  apartments  of 
the  Secretary  of  War  in  the  War  Department,  and  forcibly  take  the  possession  and  outrol 
thereof  under  his  snid  pretended  appointment  by  the  President  of  the  United  States  as  Sec- 
retary of  War  ad  interim. 

And  your  atSanC  alleges  that  the  appointment  under  which  the  said  Thomas  claims  to  act, 
and  to  hold  and  jierform  the  duties  of  Secretaiy  of  War,  is  wholly  unauthorized  and  illegal, 
and  that  the  said  Thomas,  by  accepting  such  appointment,  anil  thereunder  eierciKiiig  and 
attempting  to  eiereise  the  duties  of  becretary  of  War,  has  violated  the  pioyisions  of  tlie  fifth 
section  of  the  act  above  referred  to,  and  tliereby  has  been  guilty  of  a  iiigh  misdemeanor,  and 
subjected  himielf  to  the  pains  and  penalties  prescribed  in  said  tifthsection  against  any  person 
committing  sucb  offence. 

Wberenpon  your  afBant  prays  that  »  warrant  may  be  issued  against  Lorenzo  Thomas,  and 
that  he  maybe  (hereupon  arrested  and  brought  before  your  liouor,  and  Iherenpon  that  he  may 
be  dealt  with  as  to  the  law  and  justice  in  such  case  appertains. 

EDWIN  M.  STANTON. 

Sworn  and  subscribed  before  me  this  21st  day  of  February,  A.  D.  18()8. 

D.  K.  CARTTER,  Chief  .Instict. 

Sworn  to  and  subscribed  before  me  by  Edwin  M.  Stanton  at  the  city  of  Washington,  in  the 
Di'tiict  of  Columbia,  this  32d  day  of  February,  1868. 

D.  K.  CARTTER,  Chief  Jaitice. 

Tbe  warrant  ia  dated  the  2Sd  of  February,  1868. 

Mr.  Stanbeby-.  First  tiie  Slat  and  tLen  the  Sad.  Itia  dated  before  13  o'clock, 
and  then  after  12  o'clock. 

Mr.  EvARTS.  It  b  sworn  to  twice — once  on  the  21at,  and  once  on  the  22d. 
The  warrant  is  as  follows  : 

United  States  op  Amkrica,  District  of  Colsmhia,  ss  : 

To  David  S,  Gooding,  United  Sl*tes  marshal  for  the  District  of  Columbia:  I,  David  K. 
Cartter,  chief  justice  of  the  »upi"»me  court  of  the  District  of  Columbia,  hereby  command  yon 
to  arrest  Lorenzo  Thomas  of  said  District  forthwith,  and  (hat  you  have  the  said  Lorenzo 
Thomas  before  me  at  the  chambers  of  the  s^d  supreme  courtin  the  city  of  Washington,  fortii- 
with,  to  answer  to  the  charge  of  a  high  misdemeanor  in  this,  that  on  the  Slst  day  of  Feb- 
ruary, 1668,  iu  tbe  District  of  Columbia,  he  did  unlawfully  accept  the  appointment  of  (he 
office  of  Secre(ary  of  War  ad  interim,  and  did  then  and  there  anlawfuUy  bold  and  esercise 
and  attempt  to  hold  and  exercise  the  said  office  contrary  to  the  provisions  ol  the  act  entitled 
"  An  act  r^nlating  the  tenure  of  certain  civil  offices,"  passed  March  2, 1807,  and  hereof  fail 
not,  but  make  due  return. 

Given  under  mr  hand  and  seal  of  said  court  this  32d  day  of  February,  18BS, 
fL-S]  D.K.  CARTTER, 

Chief  Justice  of  the  Sapremt  Court  of  the  District  of  Columbia. 
Attest ; 

E.  J.  MEIGS,  Clerk. 
The  marahal's  return  ia  as  follows : 

Washington  City,  D.  C,  Ftbruary  22,  1868. 
The  within  writ  came  to  hand  at  seven  o'clock  a.  m.,  and  was  served  by  me  on  the  said 
lA)reazo  Thomas  at  eight  o'clock  a.  m.,  and  I  now  return  this  writ  and  bring  him  before 
Chief  Justice  Cartter  at  nine  o'clocL  a.  ni.  of  to-day. 

DAVID  8.  GOODING, 

UniUd  States  Marshal  D.  C. 

By  Mr.  Stambery: 

Q,  Mr.  Meiga,  I  perceive  this  is  a  judge's  warrant  at  chambers? 
A,  yes,  sir. 

Q.  Are  you  in  the  habit  of  keeping  any  record  further  than  filing  the  papers, 
or  did  yon  make  any  record  further  than  filing  the  papers  of  that  proceeding  ? 
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A.  When  the  recognizance  was  executed  that  was  put  upoa  the  docket  of  the 
court.     You  will  see  that  the  wan-ants  are  marked  with  a  number, 

Q.  The  recognizance  of  bail  ? 

A.  Aa  Buon  aa  that  ia  done  the  cases  are  all  put  upon  the  docket  of  the  court 
in  order  that  it  may  appear  how  the  defendant  is  discharged,  or  what  becomes 

Q.  Well,  has  this  defendant  been  discharged  I 

Mr.  Manager  Butler.  Stay  a  moment.     That  wHl  appear  by  the  record. 

The  Witness.  Yes ;  that  will  appear  by  the  record. 
By  Mr.  Stanbery: 

Q.  Have  you  a  record  of  the  discharge  also  ? 

A.  The  docket  shows  that. 

Q.  Is  that  the  docket  of  the  judge  or  the  docket  of  the  court! 

A.  The  docket  of  the  court. 

Q.  Does  the  judge  return  the  case  into  court? 

A.  The  recoguiaance  of  course  ia  returned  into  court. 

Q.  I  am  not  speaking  of  the  recognizance;  I  am  epeakiiig  of  this  case. 

A.  The  recognisance  was  taken  upon  that  case,  and  was  returned  into  court, 
and  was  entered  upon  the  docket  of  the  court. 

Q.  You  make  no  record  of  these  papers? 

A.  No;  no  record  of  those  papers.  They  are  filed,  and  constitute  a  part  of 
the  record  of  the  case  at  court. 

Q,  Have  you  got  your  docket  with  you  ? 

A.  No,  sir.  The  suhpcena  did  not  require  it  to  be  bronght,  and  of  course  it 
was  not  brought. 

Mr.  Stanbery,  (to  the  managers.)  We  will  have  the  docket  if  you  require 
it,  gentlemen.     Do  you  want  that  formal  matter  ? 

Mr.  Manager  Butler.  A  little  more  than  that. 

Mr,  Stanbery.  Do  you  want  us  to  produce 

Mr.  Manager  Butler.  I  do  not  want  anything,  except  1  shall  object  to  any 
incompetent  testimony. 

Mr.  Stanbeby.  You  can  take  this  witness. 

Mr.  Manager  Butler.  That  is  all,  Mr.  Meiga. 

Mr,  Stanbery.  Mr.  Meigs,  will  you  bring  this  docket  that  contaics  this 

A.  Yes,  sir. 

Mr,  Manager  Butler,  {to  the  witness.)  A  single  word.  Will  you  not  extend 
the  record  as  far  aa  you  can,  and  bring  us  a  certified  copy  of  this  case  as  it  will 
appear  after  being  extended  1 

Mr.  Stanbeby.  (Jail  Mr.  Clephane. 

Mr.  JoHMSON,  (sending  a  question  to  the  desk.)  Mr.  Chief  Justice,  I  desire 
to  put  a  question  to  General  Sherman.     He  is  in  the  room,  I  believe. 

The  Chief  Justice,  The  Secretary  will  read  the  question.  To  whom  doea 
the  senator  from  Maryland  address  it  J 

Mr.  Johnson.  General  Sherman.     He  is  in  the  court,  I  nndeistand. 

William  T.  Sherman  recalled. 

The  Secretary  read  the  question  of  Mr.  Johnson,  as  follows : 

When  the  President  tendered  to  jou  tlie  office  of  Secretary  of  War  ad  inffrim,  on  the  a7tb 
of  January,  1868,  and  on  Ibe  3l9t  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  such  tender,  state  to  you  what  his  purpose  in  so  doing  was  T 

Mr.  Manager  Binoham.  We  object  to  the  question  as  being  within  the  ruling  ■ 
of  the  Senate,  and  incompetent. 

The  Chief  Justice.  Th«  Chief  Justice  will  submit  the  question  to  the 
Senate. 
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Mr.  Drake.  Upon  that  queatioa  I  ask  for  the  yeas  and  nays. 

The  yes8  and  nays  were  ordered. 

The  (jHiEF  Justice.  Senators,  you  who  are  of  opinion  that  the  qaeation  pro- 
poaed  by  the  honorable  senatorfrom  Maryland  is  admiaeible,  will,  as  your  names 
are  called,  anaVer  yea;  those  of  a  contrary  opinion,  nay, 

Mr.  Johnson.  Before  the  roll  ia  called  I  aak  that  the  queatien  be  read  again. 

The  Secretary  again  read  the  question. 

The  question  being  taken  by  yeae  and  nays,  resulted — yeas  26,  nays  22 ;  as 
follows : 

Ye.is — Mesars.  Anthony,  Bajard,  Bnckalew,  Cole,  Davis,  Dixon.  Dooliitle,  Fesaeuden, 
Fowler,  FrolingliuyBen,  Grimes,  HenderBon,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill 
ofVermont,  Morton,  Norton,  Patterson  of  Tennessee,  Boss,  Sherman,  Sumner,  Trumbull, 
Van  Winkle,  Vickers,  and  Willey— 26. 

NaVS. — Messrs.  Cattell,  Chandler,  Conkling,  Conness,  Corliett,  Cragin,  Drake,  Kdmunds, 
Ferry,  Harlan,  HowariJ,  Howe,  Morgan,  Nye,  Pomeroy,  Eamaey,  Slewart,  Thayer,  Tipkin, 
Williams,  Wilson,  and  Yates— 22. 

Not  voting— Messrs.  Cameron,  Hendricks,  Patterson  of  New  HampshiTe,  Saulsbury, 
Spraguo,  and  Wade — G. 

The  Chief  Justice.  On  this  nuestion  the  yeas  are  26  and  the  nays  22.  So 
tfie  question  is  admitted  and  will  oe  put  to  the  witness.  The  secretary  will  read 
the  question  Hgain. 

The  Secretary  read  the  question  to  the  witness,  as  follows  ; 
When  Che  President  tendered  to  you  the  ofSce  of  Secretary  of  War  ad  iBlerim,  on  the  3Tth 
of  January,  IS6S,  and  on  the  3Iet  of  (he  same  month  and  year,  <I<d  he,  at  the  very  time  of 
making  such  tender,  state  to  you  what  liis  purpose  in  so  doing  was ! 

The  Witness.  He  stated  to  me  that  his  purpose 

Mr.  Manager  Butler.  Stay  a  moment.  The  question,  Mr.  Chief  Justice, 
waa  whether  he  did  state,  not  what  he  stated.  We  Wiint  to  object  to  what  he 
stated. 

Mr.  EvARTS.  Answer  yes  or  no,  general. 

Answer,  Yes. 

The  Chief  JOstice.  The  witness  answers  that  lie  did. 
By  Mr.  Stanbery  : 

Q.  What  purpose  did  he  state  1 

Mr.  Manager  Bingham.  To  that  we  object. 

Mr,  Manager  Butler.  The  counsel  had  dismissed  this  witness,  and  he  is  not 
to  be  brought  back,  on  a  question  of  the  court,  for  the  purpose  of  counsel  open- 
ing the  case  again. 

The  Chief  Justice.  The  Chief  Justice  thinks  it  is  entirely  competent  for 
the  Senate  to  recaJl  any  witness. 

Mr.  Manager  Butler.  I  have  not  objected  to  the  Senate  recalling  a  witness. 

The  Chief  Justice.  The  Senate  has  decided  that  the  question  shall  be  put 
to  the  witness.  That  amounts  to  a  recalling  of  liira,  and  the  Chief  Justice  is  of 
opinion  that  the  witness  is  bonnd  to  answer  the  question.  Does  any  senator 
object  ? 

Mr.  Manager  Butler.  We  understand  that  the  only  question  he  has  been 
recalled  for  has  been  answered. 

Mr.  EvARTs.  We  have  asked  another  question. 

Mr.  Jon.vsoiv.  J  propose  to  add  to  it — I  thought  my  question  iaciuded  that — 
if  the  President  did,  what  did  he  state  that  his  purpose  was  1 

Mr.  Manager  Bingham.  To  that  we  object;  and  we  ask  the  Senate  to  con- 
sider that  the  last  clause  suggested  now  by  the  honorable  senator  from  Mary- 
land, "  and  what  did  the  President  say,"  is  the  very  question  wbicb  the  Senate 
■  this  day  did  solemnly  decide  adversely  to  ita  being  put,  and  it  ao  decided  on 
Saturday ;  in  short,  the  last  clause  now  put  to  the  witness  by  the  honorable 
senator  from  Maryland  is,  what  did  the  President  say  1  making  the  President's 
declarations  evidence  for  himself  when  they  are  not  called  out  by  the  government. 
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It  was  suggested  by  my  BBaociate  in  argument  on  Saturday  tliat  if  that  method 
were  pursued  in  the  administration  of  jiiBtice,  and  the  declarationa  of  the  accused 
were  made  evidence  for  himself  at  his  pleasuire,  the  admioist ration  of  justice 
would  be  impossible  in  any  court. 

Mr.  Davis.  I  rise  to  a  question  of  order.  , 

The  Chief  Justice.  The  senator  from  Kentucky. 

Mr.  Davis.  It  is  that  one  of  tiie  managers  has  no  right  to  object  to  a  q^ueation 
propounded  by  a  member  of  the  court. 

Mr.  Manager  Butler.  We  might  as  well  meet  that  question  now. 

Mr,  Manager  Bingham.  I  desire  to  say  on  that  subject,  if  I  may  be  allowed 
to  do  so,  witliout  trespassing 

The  Chief  JijSTicb.  The  honorable  manager  will  wait  one  moment,  When 
a  member  of  the  court  propounds  a  question  it  seems  to  the  Chief  Justice  that  it 
is  clearly  within  the  competency  of  the  managers  to  object  to  the  question  being 
put  and  state  the  grounds  for  that  ohjeetiou,  as  a  legal  question.  It  is  not  com- 
petent for  the  managers  to  object  to  a  member  of  the  court  asking  a  question  [ 
but  after  theqiieationisasked.it  seems  to  the  Chief  Justice,  that  it  is  clearly  com- 
petent for  the  managers  to  state  their  objections  to  the  questions  being  answered. 

Mr,  CoNNESS,  I  ask  that  the  question  now  put  be  reduced  to  writing. 

The  Ch[ef  Justeck.  The  clerk  has  it  reduced  to  writing.     It  will  be  read. 

The  Secretary  read  it,  as  follows  : 

If  he  did,  state  whal  he  said  his  purpose  waa. 

Mr.  CoNNKSS.  Do  I  understand  that  to  be  a  part  of,  or  an  addition  made  to 
the  other  question  I 

Mr.  JoH^soN.  Part  of  the  same  question. 

The  Chief  Justice.  It  must  be  regarded  at  present  as  an  independent 
question. 

Mr,  CoN?fES&.  And  therefore  I  ask  that  the  independent  question  be  reduced 
to  writing.     It  has  nothing  to  do  with  the  other. 

The  Chief  Justice,  Ttie  Chief  Justice  understands  the  question  which  has 
just  been  read  by  the  clerk  to  be  the  question. 

Mr.  Conne=s.  Then  I  call  for  its  reading  again. 

The  Chief  Justice,  (to  the  Secretary.)  Read  the  question. 

The  Secretary  read  as  follows  : 

If  he  did,  state  what  he  said  liis  purpose  was  I 

Mr.  CoN\ESS.  "Did"  what! 

Mr.  Drake.  I  would  inquire  for  information,  Mr  President,  whether,  in  order 
to  teat  the  introduction  of  that  question,  it  is  necessary  that  a  senator  should 
object  to  its  being  put  ? 

Mr.  Edmunds.  No;  the  Chief  Justice  has  decided  that  it  is  not. 

Mr.  Drake.  Very  well. 

The  Chief  Justice.  The  Chief  Justice  has  said  that  it  does  not  seem  to 
him  competent  for  the  managers  or  the  counsel  to  object  to  a  question  being  put 
by  ft  senator ;  hut  after  it  has  been  put,  the  question  whether  it  ahall  be 
answered  must  necessarily  depend  upon  the  judgment  of  the  court,  and  either 
the  counsel  for  the  Preaident  or  the  honorable  managers  are  quite  at  liberty  to 
address  any  obaervationa  they  see  fit  to  the  court  upon  that  point. 

Several  Senators,  That  ia  right. 

Mr.  Johnson.  Certainly  ;  I  do  not  doubt  that. 

Mr.  Manager  Binuhah.  Upon  that  statement  I  may  be  pardoned  for  saying 
our  only  purpose  is  to  object  to  the  answer  being  taken  by  the  Senate  to  the 
question,  and  not  to  object  to  the  right  of  the  honorable  gentleman  from  Mary- 
land to  offer  his  question. 

Mr,  JoHNso,^.  I  so  understand. 

Mr.  Manager  Bingham.  And  that  is  the  question  that  ia  before  the  Senate 
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The  question  that  we  raise  before  the  Senate  is,  that  it  is  incompetent  for  the 
accused  to  make  his  own  declarations  evi(]<^iice  for  himself. 

The  Chief  Justice.  The  Chief  Justice  has  already  said  upon  a  former 
occasion  that  he  thinks  that,  for  the  purpose  of  proving  the  intent,  this  question 
ia  ftdmiesiblefand  he  thinks,. also,  that  it  comes  within  the  rule  which  has  been 
adopted  by  the  Senate  as  a  guide  for  its  own  action.  This  is  not  an  ordinary 
court,  but  it  is  «  court  composed  ^largely  of  lawyers  and  gentlemen  of  great 
eiperience  in  the  busineea  tranaactioni  of  life  and  they  are  quite  competent  t-o 
determine  upon  the  effect  of  any  ev  deuce  wh  cb  may  be  submitted  to  them  ; 
and  the  Chief  Justice  tho  ght  that  the  rule  wh  ch  the  Senate  adopted  for 
itself  was  found  in  this  fact  and  n  a  cordance  with  that  rule,  by  which  he 
determined  the  question  subm  tted  on  toaturdav  1  e  now  determines  this  ques- 
tion in  the  same  way. 

Mr,  Drake.  I  ask  for  a  vote  of  the  "^pnate  upon  the  question. 

The  Chief  Justice.  The  Secretary  wiJl  read  the  question. 

Mr,  Manager  Hiitler.  I  only  want  to  ask  a  single  question.  The  Chief 
Justice  understands  this,  as  does  the  board  of  managers,  as  I  understand,  to  be 
precisely  the  same  qaestion  that  was  ruled  upon  on  last  Saturday  evening,  when 
the  Chief  Justice  ruled. 

Mr.  Manager  Bingham.  And  this  momine,  too. 

The  Chief  Justice.  The  Chief  Justice  does  not  intend  to  say  that.  What 
be  does  say  is,  that  this  is  a  question  of  the  same  general  import,  to  show  the 
intent  of  the  President  during  these  transactions.  The  Secretary  will  read  the 
question  again. 

Mr.  Johnson.  I  ask  that  both  questions  be  read,  the  first  and  the  second, 
taken  in  connection  with  each  other.     The  witness  baa  answered  the  first. 

The  Chief  Justice.  The  Secretary  will  read  the  original  question,  and  then 
he  will  read  the  present  question  before  tlie,8enato. 

The  Secrbtaby.  The  first  question  was  : 

When  the  PreBident  (eodered  to  you  the  ofBee  of  Secretary  of  War  ad  interim  on  the  27tb 
of  January,  1669,  and  on  the  31al  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  such  lender,  sUte  to  you  what  his  purpose  in  so  doing  wss? 

The  witness  having  answered  this,  the  question  now  is  : 

If  he  did,  state  what  he  aaid  his  purpose  was  ? 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  juat 
read,  "  if  he  did,  state  what  be  aaid  his  purpose  was,"  is  admissible,  and  should 
be  pot  to  the  witneas,  will,  as  your  names  are  called,  answer  yea ;  those  of  a 
contrary  opinion,  nay.     The  Secretary  will  call  the  roll. 

Mr.  Howe.  Before  I  vote  upon  the  admissibility  of  this  answer,  I  wish,  if 
there  is  any  regnlar  mode  of  doing  bo,  to  ascertain  the  state  of  the  record  upon 
another  point;  and  that  ia,  whether  the  fact  that  this  office  was  tendered  to  the 
witness  on  the  stand  was  a  fact  put  in  by  the  defence  or  by  the  prosecution. 
My  own  recollection  is  not  very  distinct  about  it,  and  I  am  not  sure  that  I  am 
right. 

The  Chief  Justice,  The  Chief  Justice  must  remind  the  senator  that  no 
debate  is  in  order  unless  there  be  a  motion  to  retire  for  conference. 

Mr,  Evarts.  I  may  be  permitted,  as  counsel,  to  fitate  that  it  was  put  in  by 
the  defence. 

Mr.  Manager  Bingham.  It  was  put  in  by  the  defence. 

Mr.  Evarts.  I  have  so  stated. 

Mr.  Manager  Bingham,  I  wish  it  to  be  understood  distinctly. 

Mr.  Howe.  The  Chief  Justice  wilt  allow  me  to  remark  that  putting  a  question 
to  ascertain  the  state  of  the  record  was  entering  into  debate  by  no  manner  of 
means. 

The  Chibf  Justicb.  It  may  be,  however. 

Mr.  Hows.  It  may  not  be. 
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The  C«rEF  Justice.  The  secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas,  26  ;  nays,  2.') ;  aa 
follows  : 

Yeas— Messrs.  Antbooy,  Bayard,  Biickalew,  Cole,  Corbett,  Davis,  Dixon,  Doolittle, 
FessBDden,  Fowler,  F'relioglinjsen,  GriniBS,  Henderson,  Hendricks,  Johnson,  McCreery, 
Morton,  Norton,  PattHrHon  of  Tennessee,  Koss.  Sherman,  Sumner,  Trumball,  Van  Winkle, 
Vickers,  and  WlllBy — 36, 

Nays — Messrs.  Cameron,  Cattel!,  Chandler,  Conkling,  Conness,  Cragin,  Drake,  Edmunds, 
Ferry,  Harlan,  Howard,  Howe,  Morgan,  Morriil  of  Maine,  Morrill  of  Vermont,  Nye,  Patler- 
80n  of  New  Hampshire,  Fomeroy,  Eamsey, Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and 

Not  voting— Messrs,  Saulsbury,  Sprague,  and  Wade — 3. 

So  the  question  propounded  by  Mr.  Johnson  waa  held  to  be  admissible. 

The  "WiT\GSS,  ,\Iay  I  take  the  question  ia  my  hand  t  (The  question  waa 
handed  to  the  witness  and  examined  by  him.)  The  first  question  waa  as  to 
"  both  occasions."  (The  previous  question  was  handed  to  the  witness  and 
examined  by  him.) 

Mr.  EvABTS,  It  covers  both  occasions. 

The  Witness.  The  conversations  were  long  and  covered  a  great  deal  of 
ground;  but  I  will  endeavor  to  be  as  precise  to  the  point  aa  possible.  The 
President  stated  to  me  that  the  relations  which  had  grown  up  betweea  the 
Seeretaiy  of  War,  Mr.  Stanton,  and  himself 

Mr.  Manager  Butler,  Stay  a  moment,  I  must  again  interpose,  Mr.  Presi- 
dent. The  question  is  simply  what  the  President  stated  his  purpose  was,  and 
not  to  putMn  his  whole  declarations. 

Mr.  Johnson.  That  is  all  that  is  asked.     That  is  prehmiaary  to  that. 

Mr.  Curtis.  That  is  all  he  is  going  to  answer, 

Mr,  Manager  Butler.  I  pray  that  that  may  be  submitted  to  the  Senate, 
whether  they  will  have  the  whole  of  the  long  conversation,  which  is  nothing  to 
the  purpose. 

Mr.  Manager  Bingham.  His  purpose  in  offering  General  Sherman  a  commis- 
sion. 

Mr.  Manager  BtiTLEB,  Yes,  air. 

Mr.  JoHNSO\.  That  is  it. 

The  Witness.  I  intended  to  he  very  precise  and  very  abort ;  but  it  appeared 
to  me  necessary  to  state  what  I  began  to  state,  that  the  President  told  me  that 
the  relations  between  himself  and  Mr.  Stanton,  and  between  Mr.  Stanton  and 
the  other  members  of  the  cabinet,  were  such  that  he  could  not  execute  the  office 
which  he  filled  aa  President  of  the  United  States  without  making  provision 
ad  interim  for  that  office  ;  that  he  had  the  right  under  the  law ;  he  claimed  to 
have  the  right,  and  his  purpose  waa  to  have  the  office  administered  in  the  interest 
o(  the  array  and  of  the  conntry  ;  and  he  offered  mo  the  office  in  that  view.  He 
did  not  state  to  mo  then  that  his  purpose  waa  to  bring  it  to  the  courts  directly ; 
but  for  the  purpose  of  having  the  office  administered  properly  in  the  interest  of 
the  army  and  of  the  whole  country. 

Mr.  Stanbery,  On  both  occasions,  General,  or  the  other  occasion? 


The  Witness.  I  asked  him  why  lawyers  could  not  make  a  case ;  that  I  did 
not  wish  to  be  brought  as  au  officer  of  the  array  into  any  controversy. 

Mr.  Co.NKLiNO.  Will  you  repeat  that  last  answer,  Generall 

The  Witness.  I  asked  him  why  lawyers  could  not  make  a  case,  and  not 
bring  me,  as  an  offi(«r,  into  the  controversy.     His  answer  was  that  it  was  found    . 
impossible,  or  a  case  could  not  be  made  up  ;  but,  aaid  he,  "  If  we  can  bring  the    I 
case  to  the  courts  it  would  not  stand  half  an  hour."     I  Uiink  that  is  all  that  ho 
stated  to  me  then. 

By  Mr.  Stanbery: 

Q.  On  either  occasion  ? 

Mr.  Johnson.  That  is  my  question. 
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ITie  Witness.  The  conversation  was  very  long  and  covered  a  great  deal  o'- 
groan  d 

Mr.  Manager  BuTLKR.  I  object  to  this  examination  being  renewed  by  the 
counsel  for  the  President. 

Mr.  STAPiBKBV.  There  were  two  occaeione.  Has  the  witness  got  through 
both  1     That  IB  the  question. 

Mr.  Manager  Butler.  Whatever  may  be  the  pretence  under  which  it  ia  to 
be  renewed,  I  hold  that,  according  to  the  due  order  of  trials,  it  ought  not  to  be 
allowed.  Let  us  see  how  it  is  to  be  done,  Mr.  I'resident.  The  couoBel  dia- 
missed  this  witoesa  and  he  was  gone,  and  he  is  brought  back  at  the  request  of 
one  of  the  judges,  and  that  judge 

Mr.  StaNbery.  I  must  interrupt  the  learned  manager  to  say  that  we  did 
not  dismisB  him.  On  the  contrary,  both  sides  asked  to  retain  him,  the  learned 
manager  saying  at  the  time  that  he  wanted  to  give  him  a  private  examination. 

Mr.  Manager  Butler.  To  that  I  must  interpoae  a  denial.  I  have  asked  for 
no  private  examination.  I  say  the  counsel  dismissed  him  from  the  stand,  dis- 
missed him  as  a  witness  in  the  case  from  the  stand.  Then''  he  is  called  back  by 
one  of  the  judges.  In  any  court  that  anybody  ever  practiced  in  before,  or  in 
any  tribunal,  when  that  is  done,  and  a  question  is  put  by  a  judge,  that  never 
yet  opened  the  case  to  have  the  witness  examined  by  the  counsel  who  had  dis- 
missed liim. 

Mr.  Johnson.  I  ask  for  the  reading  of  the  question.  I  think  I  asked  him 
to  answer  as  to  both  of  the  occasions  when  the  office  was  tendered  to  him. 

The  Chikf  Justice.  The  secretary  will  read  the  question  proposed  by  the 
senator  from  Maryland. 

The  Sechktahy.  The  witness  having  answered  "  yes"  to  the  previous  ques- 
tion, the  question  is,  "  state  what  he  said  his  purpose  was  ?  " 

The  Chief  Justice.  Nothing  is  more  usual  in  courts  of  justice  than  to  recall 
witnesses  for  further  examination,  especially  at  the  instance  of  one  of  the  mem- 
bers of  the  court.  It  ia  very  often  done  at  the  instance  of  counsel.  It  is,  how- 
ever, a  matter  wholly  within  the  discretion  of  the  court ;  and  if  any  senator 
desires  it  the  Chief  Justice  will  be  happy  to  put  it  to  the  court,  whether  the 
witness  shall  be  further  examined.     If  not 

Mr.  Williams.  I  ask  for  the  opinion  of  the  court  on  that  subject,  whether 
the  counsel  can  renew  the  examination  of  this  witness  and  go  beyond  the  ques- 
tion propounded  by  a  member  of  the  court. 

The  Chief  Justice.  The  counsel  will  please  reduce  the  question  they  pro- 
pose to  writing. 

The  question  having  been  reduced  to  writing,  was  sent  to  the  Secretary's 
desk,  and  read  as  follows  : 

Have  you  answered  as  lo  both  occasions  7 

The  Chief  Justice.  The  question  is  objected  to,  and  the  decision  of  the 
question  will  determine  whether  the  counsel  can  put  any  further  questions  to 
Uie  witness. 

Mr.  EvARTS,  We  may  be  heard  upon  that,  I  suppose  ? 

The  Chief  Justice.  Certainly. 

Mr.  EvARTS.  The  question,  senators,  whether  a  witness  may  be  recalled  is  a 
question  of  the  practice  of  courts.  It  is  a  practice  almost  universal,  unless 
there  is  a  suspicion  of  bad  faith,  to  permit  it  to  be  done,  and  it  is  always  iu  the 
discretion  of  the  court.  In  special  circumstances,  where  collusion  is  suspected 
between  the  witness  and  counsel  for  wrong  purposes  adverse  to  the  administra- 
tion of  justice,  a  strict  rule  may  be  laid  down.  Whatever  rule  this  eourt  in  the 
future  shall  lay  down  as  peremptory,  if  it  he  that  neither  party  shall  recall  a 
witness  that  has  been  once  dismissed  from  the  stand,  of  course  will  be  obliga- 
tory upon  us ;  but  ws  are  not  awaje  that  anything  has  occurred  in  the  progress 
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of  this  trial  to  iutimate  to  couudel  that  any  such  rule  had  been  adopted,  or 
would  be  applied  by  thia  court. 

Mr.  Manager  Butler.  Mr,  President,  on  Saturday  thia  took  place:  this 
queetion  was  aeked ; 

In  that  inlerriew— 

That  is,  when  the  offer  was  made — 

What  eoaverflfttion  took  place  between  tbe  PreBident  and  yon  in  repard  to  the  removal  of 
Mr.  Stanton! 

That  question  was  offered  to  he  put  and  ifter  argument,  and  upon  a  solemn 
ruling,  twenty-eight  genllemen  of  the  Senate  decided  that  it  could  not  be  put. 
That  was  exactly  the  same  question  ai  this  asking  for  the  same  convereation 
at  the  same  time.  Then  certain  other  proceedings  were  bad,  and  after  those 
were  had  the  counsel  waited  some  considerable  time  at  the  table  in  consultation, 
and  then  got  up  and  abked  leave  to  recall  this  witness  this  morning  for  the  pur- 
pose of  putting  questions.  The  Senate  gave  that  leave  and  adjourned.  This 
morning  they  recalled  the  witness,  and  put  such  questions  as  they  pleased,  and 
we  spent  as  many  hoars,  as  you  remember,  in  doing  that.  On  Saturday  they 
had  got  through  with  him,  except  that  they  wanted  a  little  time  to  consider 
whether  they  would  recall  him ;  they  did  recall  him  this  morning,  and  after  get- 
ting through  with  him  the  witness  was  sent  away.  Then  he  was  again  recalled 
to  enable  one  of  the  judges  to  put  a  question,  to  satisfy  his  mind.  Of  course, 
he  was  not  acting  as  counsel  for  the  President  in  so  doing;  that  could  not  be 
supposed  possible.     He  wanted  to  satisfy  his  mind. 

Mr.  Johnson.  What  does  the  honorable  manager  mean  ) 

Mr.  Manager  BrTLGB.  I  mean  precisely  what  1  say,  that  it  cannot  be  sup- 
posed possible  that  he  was  acting  as  counsel  for  the  President. 

Mr  JoHNi^ON,  Mr.  Chief  Justice,  if  the  honorable  manager' means  to  impute 
that  in  anything  I  have  done  in  this  trial  I  have  been  acting  as  counsel,  or  in 
the  spirit  of  counsel,  he  does  not  know  the  man  of  whom  he  speaks.  I  am  here 
to  discharge  a  duty  ;  and  that  I  propose  to  do  legally.  And  permit  me  to  say 
to  the  honorable  manager  that  I  know  what  the  taw  is  as  well  as  he  does,  and 
it  is  not  my  purpose  in  any  way  to  depart  from  it. 

Mr.  Manager  Butler.  Again  I  repeat,  so  that  my  language  may  not  be  mis- 
understood, that  it  is  not  to  be  supposed  that  he  was  acting  as  counsel  for  the 
President.  Having  put  his  question  and  satisfied  his  mind  of  something  that 
he  wanted  satisfied,  something  that  he  wanted  to  know,  how  can  it  be  that  that 
opens  the  case  to  allow  the  President's  counsel  to  go  into  a  new  examinaliou  of 
the  witness  1  How  do  they  know,  if  he  is  not  acting  as  counsel  for  the  Presi- 
dent, and  there  is  not  some  understanding  between  them,  which  I  do  not  charge — 
how  can  the  President's  counsel  know  that  his  mind  is  not  satisfied  1  He  recalled 
the  witness  for  the  purpose  of  satisfying  his  own  mind,  and  only  for  that  rea- 
son. I  agree  it  is  common  to  recall  witnesses  for  something  that  has  been  over- 
looked or  forgotten  ;  but  I  appeal  to  the  presiding  officer  that  while — and  I  never 
have  said  otherwise — a  member  of  the  court  who  wants  to  satisfy  himself  by 
putting  some  question  may  recall  a  witness  for  that  purpose,  it  never  is  under- 
stood that  that  having  been  done,  the  case  was  opened  to  the  counsel  on  either 
side  to  go  on  and  put  other  questions.  The  court  is  allowed  to  put  the  ques- 
tion, because  it  is  supposed  that  the  judge  wants  to  satisfy  Lis  mind  on  a  par- 
ticular point.  After  the  judge  has  satisfied  his  mind  on  that  particular  point 
then  there  is  to  be  an  end,  and  it  is  not  to  open  the  case  anew.  I  trust  I  have 
answered  the  honorable  senator  from  Maryland  that  I  meant  no  imputation.  I 
was  putting  it  right  the  other  way. 

Mr.  Johnson,  I  am  satisfied.  Mr,  Chief  Justice ;  and  I  only  rise  to  say  that 
I  did  not  know  that  the  counsel  proposed  to  ask  any  question,  and  I  agree  with 
the  honorable  manager  that  they  Ijave  no  right  to  do  any  such  thing. 
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Mr.  EvARTS.  Mr.  Chief  Justice,  one  moment  will,  I  think,  show  that 

Mr.  Manager  Binoham.  Will  the  gentleman  from  New  York  yield  to  me  a 
single  moment,  without  pretending  to  interrupt  him  ?  Mr.  President,  I  deBire, 
on  behalf  of  the  managera,  here,  so  that  there  may  he  no  poasihle  misunder- 
Btandiog  about  it,  to  disclaim,  once  for  all,  that  it  waa  either  intended  by  my 
associate,  who  has  taken  his  seat,  or  ia  intended  by  the  managers,  at  any  time, 
or  in  any  way,  to  question  the  right  and  the  entire  propriety  of  any  senator 
recalling  any  witness  and  putting  any  question  to  him  that  he  sees  fit.  We  im- 
pute no  improper  motives  to  any  senator  for  doing  so ;  and  we  wish  it  distinctly 
understoocf  that  it  is  furthest  from  our  purpose.  But  we  recognize  his  perfect 
right  to  do'  ao  and  the  entire  propriety  of  it. 

Mr,  EVARTS,  A  moment's  consideration,  I  think,  will  satisfy  the  Senate,  Mr. 
Chief  Justice,  that  the  question  is  not  precisely  of  our  right  to  recall  the  wit- 
ness, but  the  question  of  right,  if  it  be  important  to  be  discussed — and  it  may  be 
in  some  future  applications  of  the  rule — ^is,  that  when  the  court  have  iutroduced, 
by  their  right  of  questioning,  new  matter  of  evidence  that  had  previously  been 
eioluded,  then  the  counsel  upon  either  side  are  not  obliged  to  leave  that  portion 
of  the  evidence  incomplete  or  without  cross-examination;  for  some  piece  of  evi- 
dence might  be  drawn  out  that,  as  it  stood,  nakedly,  would  be  prejudicial  to 
one  side  or  the  other,  prejtidicial  to  the  side  whose  witness  was  recalled,  if  you 
please ;  and  certainly  it  would  be  competent,  in  the  ordinary  rules  of  examina- 
tion, that  the  counsel  should  be  permitted  to  place  the  whole  of  the  fact  and  the 
trnth — within  the  proper  rules  of  evidence,  of  course — before  the  court. 

Mr.  Williams.  If  I  may  be  allowed  to  atate,  I  do  not,  of  course,  object, 
under  the  decision  made  by  the  Senate,  to  a  full  answer  to  the  question  pro- 
pounded by  the  senator  from  Maryland ;  but  my  objection  is  made  upon  the 
ground  that  the  .Senate  has  repeatedly  decided  that  the  conversations  of  the 
President  were  not  admissible  in  evidence,  and  the  witness  having  answered  the 
question  of  the  senator  from  Maryland,  it  is  not  competent  for  the  counsel  for 
the  President  to  proceed  to  examine  him  upon  that  point,  because  it  is  contrary 
to  the  decision  already  inade. 

The  Chief  Justice.  The  Secretary  will  again  read  both  the  questions,  bo 
that  the  Senate  may  understand  precisely  what  is  before  it. 

The  Secretary.  The  first  question  was  as  follows: 

When  the  President  tendered  to  jou  the  office  of  Seeretslj  of  War  ad  interim,  on  the  a7th 
of  Jnnuary,  1868,  and  on  the  Slst  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  auc:h  tender,  state  to  jou  what  his  purpose  in  so  doing  was  1 

The  witness  having  answered  "yes,"  the  next  question  was; 

State  what  he  said  his  purpose  was. 

The  question  now  is  : 

Have  you  answered  as  to  both  occasions  1 

Mr.  Johnson.  That  ia  not  my  question. 

Mr.  Stanbkby.  That  is  mine;  and  I  want  to  say  one  word  as  to  that. 
Notwithstanding  the  honorable  senator  from  Maryland  has  put  this  ques- 
tion, he  has  put  it  about  our  client  and  our  case.  They  belong  to  us.  He 
has  put  it  so  that  a  new  door  is  opened  that  was  closed  to  us  before,  and 
tie  conrt  has  gone  intfl  that  new  evidence  that  was  a  sealed  book  to  as. 
about  which  we  could  neither  examine  nor  cross-examine.  That  which  was 
closed  to  us  by  the  decision  of  the  court  on  Satnrday,  is  now  opened  by  the 

?[ueBtion  of  the  senator  to-day.  Now,  I  understand  the  doctrine  contended 
or  to  be  that  we  must  take  that  answer,  for  better  or  worse,  to  a  question 
we  did  not  put.  Now,  senators,  if  in  that  answer  the  matter  had  been  con- 
demnatory of  the  President;  if  the  senator  had  got  as  an  answer  that  the 
President  told  the  witness  expressly  that  he  intended  to  violate  any  law  ;  that 
he  was  acting  in  bad  faith  ;  tnat  he  meant  t»  use  force,  I  am  told  the  doctrine 
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here  cow  ia,  "  inasmuch  aa  it  was  brought  out  hy  a  senator,  not  by  yourselves, 
although  it  is  fatal  testimony  to  your  client,  you  cannot  c  rose -examine  him  one 
word  about  it."  It  is  not  testimony  of  our  asking.  Suppose  it  had  been 
brought  out  by  the  managers,  could  we  not  cross-examine  ?  Suppose  it  is 
brought  out  by  a  senator,  docs  that  make  it  any  more  sacred  against  the  pursuit 
of  truth  and  the  aacred  right  of  cross-examination  1  Boes  the  doctrine  of 
estoppel  come  here,  that  wherever  any  question  is  answered  upon  the  interroga- 
tory of  a  senator  you  must  tak  1  a  n  w'thout  any  opportunity  to  contra- 
diet  the  witness  or  to  cross-exam  h  ■? ;  that  tliat  sacred  right  cannot 
be  exercised ;  that  we  are  estopp  d  by  own  act,  not  by  testimony  we 
have  called  out,  but  we  are  est  pp  d  by  h  t  of  another,  and  shut  out  from 
the  pursuit  of  truth  because  a  a  h  pu  the  questiou  and  the  answer  to 
that  question  is  condemnatory  f  1  ?  I  say  the  moment  diat  door  is 
opened  and  new  testimony  in  d  d  1  cause  we  have  a  right  to  cross- 
examine  the  witness ;  a  right  t  xpl  i  we  can,  to  contradict  it  if  we  can, 
to  impeach  the  very  witness  wh  fi  f  we  can.  Every  weapon  that 
a  defendant  has  in  pursuit  of  t  h  mony  against  him  is  put  into  our 
hands  the  moment  such  a  ques     n      p          d     icb  a  question  is  answered. 

Mr,  Manager  Bingham.  Mr,  President,  I  think  senators  cannot  fail  to  have 
observed  the  most  extraordinary  remarks  tbatTiave  just  fallen  from  the  lips  of 
the  honorable  counsel  for  the  President.  It  is  perfectly  apparent  to  intelhgent 
men,  whether  on  the  floor  of  the  Senate  or  in  these  galleries,  that  they  have 
attempted,  through  this  witness,  to  obtain  the  mere  naked  declaration  of  the 
accused  to  rebut  the  legal  presumption  of  his  guilt  arising  from  his  having  done 
an  unlawful  act. 

I  am  not  surprised  at  the  feeling  with  which  the  honorable  gentleman  has  just 
discussed  this  question.  If  I  heard  aright  the  testimony  which  fell  from  the 
lips  of  the  witness,  the  Lieutenant  General,  it  was  testimony  that  utterly  disap- 
pointed and  confounded  the  counsel  for  the  accused.  "What  was  itt  Nothing 
was  said,  said  the  witness,  in  the  first  conversation  about  an  appeal  to  the  courts, 
and  finally  this  was  said,  that  it  was  impossible  to  make  up  a  case  by  wbich  to 
appeal  to  the  courts.  These  declarations  of  the  President,  standing  in  that 
form,  are  not  satisfactory  to  the  counsel.  They  are  brought  out.  to  be  sure, 
upon  the  question  of  the  honorable  gentleman  from  Maryland ;  but  they  are 
not  satisfactory  to  the  counsel;  and  now  he  tells  the  Senate  that  he  has  the 
right  to  cross-examine.  To  cross-examine  whom,  sir?  To  cross-examine  bis 
own  witness.  To  cross-examine  him  for  what  purpose?  "In  search  of  the 
truth!"  Well,  he  is  in  pursuit  of  the  truth  under  difficulties.  The  witness  has 
already  sworn  to  matter  of  fact  that  shows  the  naked,  bald  falsity  of  the  defence 
interposed  here  by  the  President  in  his  answer,  that  his  only  purpose  in  violat- 
ing the  law  was  to  test  the  validity  of  the  law  in  the  cOurts.  Why  did  not  he 
test  the  validity  of  the  law  in  the  courts?  It  will  not  do  to  say  to  the  Senate 
of  the  United  States  that  he  has  accounted  for  it  in  telling  this  witness  that  the 
case  could  not  be  made  up.  The  learned  counsel  who  has  just  taken  his  seat  ia 
too  familiar  with  the  law  of  this  country,  too  familiar  with  the  absolute  adjudi- 
cation of  this  very  case  in  the  Supreme  Court,  to  venture  to  indorse  for  a  mo- 
ment this  utterance  of  his  client  made  to  the  Lieutenant  General  that  it  was 
impossible  to  make  up  a  case.  I  stand  here  and  assert  what  the  learned  coun- 
sel knows  light  well,  that  all  that  was  needful  to  make  up  a  case  was  for  the 
President  of  the  United  States  to  do  just  what  be  did  do  in  the  first  instance, 
to  issue  an  order  directing  Mr.  Stanton  to'  surrender  the  office  of  Secretary 
for  the  Department  of  War  to  "Lorenzo  Thomas,  whom  he  had  that  day 
appointed  Secretary  of  War  ad  interim,"  and  to  surrender  all  the  records  of 
the  office  to  him,  to  surrender  the  property  of  t!ie  ofSce  to  him,  and  upon 
the  refusal  of  the  Secretary  of  War  to  obey  his  command,  through  his  Attor- 
ney General,  who  now  appears  aa  his  attorney  in  the  trial  and  defence  of  this 
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case,  to  sne  out  a  writ  oi  quo  warranto.  That  is  the  law  which  we  undertake 
to  9a.y  is  Hettled  in  tJiis  case,  notwithstandiug  hia  etatement  to  tbe  witueas 
whom  they  have  called  here.  It  ia  settled  in  the  case  of  Wallace  vs.  Ander- 
Bon,  as  the  Senate  will  recollect,  reported  iu  5  Wheaton,  page  ^91.  The 
opinion  of  the  court,  from  which  no  disBent  was  eipreased  hy  any  member  of 
the  beach,  was  delivered  by  Chief  Justice  Marahall,  and  I  will  read  the  opinion  : 

Mr.  Chief  Justice  Marshall  delivered  the  opiaioD  of  the  court  that  a  writ  of  qao  loarranlo 
could  Dot  be  maintainGd,  except  at  the  a  h     e  ta  d        thia  writ  was 

issued  by  a  private  individual,  without  h         h  "   ?      ™°'  ^ ""'  ^^  *"'* 

taiued,  whatever  might  be  the  right  of    h    p     ec  t    b   p  rg  m  ng  to  eseroise 

the  office  in  questiou.    The  iaformatiou  m         h  il   m       d 

That  power  was  not  empl 
•  eral.     Let  him  answer  iu  boi 
be  reached  through  a  crosa-i 
follow  up  hia  illegal  order  for  the 
of  Lorenzo  Thomaa  aa  Secretary 
writ  of  quo  learranto  and  trying  th    qu        u  n    he      u    a 

But,  gentlemen  Benators,  there  la  eomethiug  more  than  that  in  this  case — and 
I  deeire  merely  to  refer  to  it  in  paaaing — that  the  question  which  the  gentle- 
men raise  here  in  argument  now  ia,  in  aubstance  and  in  fact,  whether,  having 
violated  the  Constitution  and  laws  of  the  United  States,  in  the  manner  shown 
by  the  testimony  here,  beyond  question,  they  cannot  at  laat  strip  the  people  of 
the  power  which  they  retained  to  theraaelves  by  impeachment — to  hold  such 
malefactors  to  answer  before  the  Senate  of  the  United  States,  to  the  exclusion 
of  the  interposition  of  every  other  tribunal  of  justice  upon  God's  footstool. 
What  has  this  questioa  to  do  with  the  final  decision  of  the  case  before  the  Sen- 
ate ?  I  say  if  your  Supreme  Court  aat  to-day  in  judgment  upon  this  question 
it  has  no  power  and  can  have  none  over  this  Senate.  The  question  belongs  to 
the  Senate,  in  the  language  of  the  Constitution,  exclusively.  The  words  are 
that  "the  Senate  shall  have  the  sole  power  to  try  all  impeatiments." 
,  The  sole  or  only  power  to  try  impeachments  includes  the  power  to  try  and 
determine  every  question  of  law  and  fact  arising  in  a  case  of  impeachment.  It 
is  in  vain  that  the  decision  of  the  Supreme  Court  or  of  the  circuit  court  or  of 
the  district  court  or  of  any  court  outside  of  this  is  invoked  for  the  decision  of 
ally  question  arising  in  this  trial  between  the  people  and  their  guilty  President. 
We  protest,  theu,  against  a  speech  that  has  been  made  here  in  this  matter.  We 
protest,  also,  against  the  attempt  here  to  cross-examine  their  own  witness  and 
get  rid  of  the  matter  already  stated  so  truthfully  and  so  fairly  by  the  witness, 
which  clearly  makes  against  their  client  and  strips  him  of  every  feather,  and 
leaves  him  naked  for  the  avenging  hand  of  justice  to  reach  him  without  let  or 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  shall  enter  into  no  discussions 
irrelevant  to  this  matter ;  but  we  cannot  consent  to  have  matters  so  misrepre- 
sented. My  learned  associate,  arguing  upon  a  hypothetical  case  as  to  the 
injustice  of  the  rule  sought  to  be  laid  down  when  it  should  happen  that  the 
evidence  was  injurious  to  a  party,  that  he  should  be  restricted  from  cross-exami- 
nation undertook,  by  way  of  argument,  to  influence  the  opinion  of  the  Senate. 
It  had  not  the  remotest  application,  and,  as  must  have  been  apparent  to  every 
intelligent  observer,  waa  not  connected  in  the  least  with  the  actual  evidence 
given.  The  evidence  given,  if  it  is  agreeable  to  the  managers,  ia  extremely 
satisfactory  to  ns,  presenting  the  very  point  of  the  inquiry  of  the  Lieutenant 
General  to  the  President  why  the  lawyers  could  not  make  up  a  case  without 
bringing  in  an  ai  interim  appointment.  The  answer  of  the  President  was  that 
it  could  not  be  done,  but  when  on  the  effect  of  an  ad  interim  appointment  the 
matter  was  brought  up,  the  case  would  Dot  stand  half  an  hour,  agreeing  ^'"^ 
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Mr.  Manager  Butler  in  his  hypothetical  case  in  the  note  that  he  wrote  for  the 
President  to  send  to  the  Senate  : 

I  felt  myself  conBtrnined  to  make  this  removal  lest  Mr.  Stanton  should  answer  the  infor- 
matioD  in  the  nature  of  a  quo  learTanto,  which  I  intend  the  Attorney  General  shall  file  at  an 
early  day,  by  eayiug'  that  he  holds  the  office  of  Seuretary  of  War  by  the  appointment  and 
ttuttlority  of  Mr.  Lincoln,  which  has  never  been  revoked. 

Mr.  Manager  Bi.\gham.  Mr.  President,  I  desire,  in  response  to  the  gentlenjan's 
remarks,  very  briefly  to  state  to  the  Senate  that  instead  of  bettering  his  client's 
case  he  has  made  it  worse  by  his  attempt  to  explain  this  declaration  of  the 
President  to  the  witness  that  it  was  impossible  to  make  up  a  case  without  an 
ad  interim  appointment.  I  agree  and  stated  myself  in  the  remarks  which  I 
made  before,  that  it  was  necessary  that  be  should  issue  his  order  of  removal  as 
he  did  issue  it,  and  that  it  was  necessary  he  should  issue  his  order  of  appoint- 
ment to  Lorenzo  Thomas  or  somebody  else  as  Secretary  of  War  ad  inferim,  as 
he  did  issue  it ;  but  now  how  does  the  case  stand  1  Kad  he  not  made  an  ad 
interim  appointment  six  months  before  this  conversation  with  the  Lieutenant 
General  I  Had  be  not  made  an  ad  interim  appointment  in  August,  1367,  of 
General  Grant  1  Ah!  says  the  gentleman,  he  only  suspended  Mr,  Stanton 
then  under  the  tenure-of-olEce  act,  and  therefore  the  question  eoiild  not  very 
well  be  raised.  I  have  no  doubt  that  will  be  the  answer  of  the  counsel ;  it  is 
all  the  answer  they  can  make;  but,  gentlemen  senators,  how  does  such  an 
answer  stand  with  the  corrupt  answer  put  in  here  by  the  President  that  he  did 
not  make  that  suspension  under  the  tennre-of-office  act,  but  under  the  Constitu- 
tion of  the  United  Slates,  and  by  virtue  of  the  powers  vested  in  him  by  that 
Constitution  1  He  cannot  play  "  fast  and  loose"  in  this  way  in  the  presence  of 
the  Senate  and  tbe  people  of  this  country. 

Why  did  he  not  issue  out  his  writ  of  jao  warranto  in  August,  when  he  had 
his  appointment  of  Secretary  ad  interim,  casting  aside  your  statute,  going  into 
courts,  forestalling  the  power  of  the  people  to  try  him  by  impeachment  for  this 
violation  ol  law,  for  this  unlawful  act,  which  by  the  law  of  every  country  where 
the  common  law  obtains  carries  the  criminal  intent  with  it  on  its  face,  and  which 
he  cannot  talk  from  the  record  by  any  false  statement,  nor  swear  from  the 
record  in  any  shape  or  form  by  any  mere  declarations  of  his  own. 

One  word  more,  and  I  have  done  wi[h  this  matter.  They  got  in  evidence  of 
what  he  told  Thomas,  and  now  they  want  to  contradict  tbal  evidence.  After 
the  refusalof  theolEce  to  him  by  Stanton,  after  Slanton  refused  to  obey  Thomas's 
orders,  after  he  had  ordered  Thomas  to  go  to  his  own  place,  and  Thomas  refused 
to  obey  bis  orders  and  declared  himself  Secretary  and  his  purpose  to  control 
the  office,  to  take  possession  of  the  records,  and  seize  upon  it.a  mails,  you  have 
had  offered  here  by  this  defence  the  declarations  of  the  accused  to  Thomas  when 
he  went  back  and  reported  to  him  this  refusal,  "  Go  on,  take  possession  of  the 
office  ;'*  not  "  I  am  going  to  appeal  to  the  courts."  not  "  Go  to  the  Attorney 
General  for  a  writ  of  jtw  warranto;"  there  was  no  intimation  of  that  sort  then; 
but  that  declaration  of  the  accused  to  Lorenzo  Thomas  on  the  night  of  the  2 1st 
of  February,  after  he  had  committed  this  crime  against  the  laws  and  Constitution 
of  his  country,  is  to  be  got  rid  of  here  to-day  by  his  declaration  at  another  time 
that  they  are  seeking  after  now,  to  the  Lieutenant  General. 

We  arc  not  trying  the  President  here  for  having  offered  the  Lieutenant  General 
an  appointment  of  Secretary  ad  interim,,  or  an  absolute  appointment  either. ' 
We  are  trying  the  President  here  for  issuing  an  order,  in  violation  of  law,  for 
the  removal  of  Mr.  Stanton  and  another  letter  of  authority,  in  violation  of  the 
law,  directing  Lorenzo  Thomas  to  take  possession  of  the  War  Department,  its 
records,  and  its  property,  and  to  discharge  the  functions  of  the  office  of  Secretary 
of  War  ad  interim,  in  utter  contempt  of  the  CoDStitutiou,  of  his  own  oath  of 
office,  of  the  etatotes  of  the  United  States,  and  of- the  solemn  decision  of  tbe 
Senate.     And  these  gentlemen  come  here  to  get  rid  of  this  matter  in  this  way 
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by  cross- esamining,  to  use  their  own  word,  tlieir  own  witness,  because,  after 
failing  to  get  anything  from  him  themselves,  and  the  Senate  having  succeeded 
ID  getting  words  from  him  that  do  not  suit  their  purpose,  they  seek  to  get  rid 
of  the  whole  matter  by  a  further  eiamination. 

Mr.  Davis,  Mr.  Chief  Justice,  I  ask  for  information  if  the  question  pro- 
pounded by  the  honorabie  senator  from  Maryland  has  been  fully  answered  I 

The  Chief  Justice.  The  senator  from  ICentacky  will  reduce  his  question  to 
writing. 

Mr.  Davis.  I  do  not  propose-   — 

The  Chief  Justice.  The  rule  requires  that  the  question  shall  be  reduced  to 
writing. 

Mr.  Davis.  I  do  not  propound  any  question  to  the  witness  at  all.  I  merely 
make  the  suggestion  to  the  Chief  Justice  whether  the  question,  as  drafted  by 
the  honorable  senator  from  Maryland,  has  been  fully  answered  by  the  witness 
or  not  ? 

The  Chief  Justice.  It  is  impossible  for  the  Chief  Justice  to  reply  to  that 
question.     The  witness  only  can  reply. 

The  WiT.\K^s.  Where  is  my  answer? 

Mr.  TnUiHBULL.  I  ask  is  there  not  a  question  pending  1 

Mr.  Davis.  I  ask  that  the  question  be  read. 

The  Chief  Justice,  The  Chief  .Justice  will  explain  the  position  of  the  matter 
to  the  Senate.  The  Senator  from  Maryland  desired  that  the  following  question 
should  be  put  to  the  witness,  (General  Sherman.)  "  When  the  President  ten- 
dered to  you  the  office  of  Secretary  of  War  ad  interim  on  the  27th  of  January, 
1868,  and  on  the  31st  of  the  same  month  and  year,  did  he.  at  the  very  time  of 
making  such  tender,  state  to  you  what  his  purpose  in  so  doing  was?"  To  that 
question  the  witness  replied,  "  he  did"  or  "  yes."  That  answer  having  been 
given,  the  senator  from  Maryland  propounded  the  further  question,  "  The  wit- 
ness having  answered  yes,  will  he  state  what  he  said  his  purpose  was  V  The 
witness  having  made  an  answer  to  that  question  either  partial  or  full,  the  Chief 
Justice  is  unable  lo  decide  which,  the  counsel  for  the  President  propose  this 
question  ;  "  Have  you  answered  as  to  both  occasions  ?"  That  is  the  same  ques- 
tion which  the  senator  from  Kentucky  now  proposes  to  the  Chief  Justice,  and 
which  he  is  unable  to  answer.  The  senator  from  Oregon  (Mr.  Williams)  objects 
to  the  question  proposed  by  the  counsel  for  the  President  upon  the  ground  that 
General  Sherman  having  been  recalled  at  the  instance  of  a  senator,  and  having 
been  examined  by  him,  he  cannot  be  examined  by  counsel  for  the  President. 
The  Chief  Justice  thinks  that  thai  is  a  matter  entirely  within  the  discretion  of 
the  Senate,  but  that  it  is  usual,  under  such  circumstances,  to  allow  counsel  to 
proceed  with  their  inquiries  relating  to  the  same  subject-matter. 

Mr.  Williams.  Mr,  President,  I  withdraw  my  objection  to  this  question. 
When  the  question  was  orally  put  I  understood  it  to  be  another  and  different 
question.  I  am  willing  a  full  answer  shall  be  given  to  the  question  propounded 
by  the  senator  from  Maryland,  but  object  to  new  questions. 

The  Chief  Justice.  The  Secretary  will  read  the  question,  and  the  witness 
will  answer. 

The  Secretary.  The  question  is,  "Have  you  answei-ed  aa  to  both  occa- 
sions t" 

The  Witness.  I  should  like  to  hear  my  answer  as  far  as  it  had  gone. 

Mr.  J()HNSO^.  I  move  that  the  reporter  read  the  answer. 

The  Chief  Justice.  That  will  be  done. 

Mr.  J.  J.  Murphy,  one  of  the  official  reporters  of  the  Senate,  read  the  previous 
answer  of  the  witness  from  the  short-hand  notes,  as  follows : 

I  intenikd  to  be  very  precise  and  very  short ;  bat  it  appeared  to  me  neceBsary  to  stale 
whit  I  began  to  etate — that  the  Preeideut  told  me  that  tne  relatiouB  hetween  himself  bdo 
Mr.  Stanton,  and  between  Mr.  Stanton  and  the  other  members  of  &e  cabinet,  were  snca 
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that  hs  could  not  execute  the  office  whicb  be  £lled  as  President  of  tbe  United  9tst««  trttliaul 
mftkinfT  provinioti  ad  interim  for  tbat  office ;  Ibat  be  had  the  rigbl  nntler  tho  law ;  he  claimed 
to  have  the  right;  and  his  purpose  was  to  have  the  office  admiEUlered  in  the  int^'rest  of  the 
anii7  and  of  ttae  cotrntrr ;  and  he  offered  me  the  iMae  in  that  vieir.  He  did  not  atate  Ut  me 
then  that  hig  jjurpose  was  to  bring  it  to  the  courts  directly  ;  but  for  tite  pnrpoM  ot  hniiag 
the  office  adminiatered  properly  iu  tbe  inttnrest  ot  the  army  and  die  whole  country, 

Mr.  STANBEftY.  On  both  occasiooH,  general,  or  the  other  occasion? 

The  WiTNBHS.  I  asked  him  why  lawyers  oonid  not  make  a  case ;  that  I  did  not  with  to 
be  brought  as  ao  officer  of  the  army  into  any  controversy. 

Mr.  CoNKUNQ.  Will  you  not  repeat  that  last  answer,  general  t 

The  WrTNESS.  I  asked  him  why  lawjera  c«uld  not  make  a  case,  and  not  bring  me,  or  an 
officer,  into  the  controversy  f  His  answer  was,  that  it  was  found  impossible,  or  a  case  coald 
Dot  be  made  up ;  but,  said  he,  if  we  can  bring  the  case  Jo  the  charts,  it  would  not  Bland  half 
an  hour.     I  think  that  is  all  that  he  slated  to  me  then. 

-Mr.  Drake.  Now  read  the  pending  question. 

The  Skcbhtary.  The  queetiou  ia  :  "Have  yoa  answered  as  to  both  octa- 

The  Witness.  The  (juestion  first  aaked  me  seemed  to  reatrict  me  so  close  to 
the  purpose  that  I  endeavored  to  confine  myself  to  that  point  alone.  On  the 
first  day  or  the  first  interview  in  which  the  President  offered  me  the  appoint- 
ment ad  interim  be  confined  himself  to  very  general  terms,  and  I  gave  him  nn 
definite  answer.  The  second  interview,  which  was  on  the  afternoon  of  the  30th, 
not  the  Slat,  was  the  interview  during  which  he  made  the  points  whieli  I  have 
testified  to.  In  speaking  be  referred  to  the  constitutionality  of  the  biil  known 
ae  the  civil  tenure-of-office  bill,  I  think,  or  thft  tenure  of  civil-office  bill ;  and  it 
was  the  constitutionality  of  that  bill  which  he  seemed  desirous  of  having  tested, 
and  which,  he  said,  if  it  could  be  brought  before  the  Supreme  Court  properly, 
would  not  stand  half  an  hour.  We  also  spoke  of  force.  I  first  stated  that  if 
Mr.  Stanton  would  simply  retire,  although  it  was  against  my  interest,  against 
my  desire,  against  my  personal  wishes,  and  against  my  official  wishes,  I  might 
be  willing  to  undertake  to  administer  the  office  ad  interim.  Then  he  supposed 
that  the  point  was  yielded ;  and  I  made  this  point,  "  Suppose  Mr.  Stanton  do 
not  yield  ?"  He  answered,  "  Oh !  he  will  make  no  objection  ;  you  present  the 
order,  and  be  will  retire."  I  expressed  my  doubt,  and  he  remarked,  "  I  know 
him  better  than  you  do;  he  is  cowardly."  I  then  begged  to  be  excused  from 
giving  him  an  answer  to  give  the  subject  more  reflection,  and  I  gave  him  my 
final  answer  in  writing.  I  think  that  letter,  if  you  insist  upon  knowing  my 
views,  should  eorae  into  evidence,  and  not  parol  testimony  taken  up ;  but  my 
reasons  for  declining  the  office  were  mostly  personal  in  their  nature.  , 

Mr.  Johnson.  Mr.  Chief  Justice,  with  the  permission  of  the  Senate  I 
desire  to  correct  a  mistake  of  fact.  I  thought  General  Sherman  said  the  Slst, 
but  it  is  the  30th  of  January,  and  therefore  I  desire  to  have  that  correction 
made  in  my  written  question. 

The  Chief  Justite.  If  there  be  no  objection  that  correction  will  be  made. 
The  30th  will  be  substituted  for  the  31st  in  the  record  of  the  question  of  the 
senator  from  Marj-land. 

Mr,  Henderson.  I  desire  to  aek  the  witness  a  question,  which  I  send  to 
the  Chair  in  writing. 

The  Chief  Justice.  The  Secretary  will  read  the  question  of  the  senator 
from  Missouri. 

The  Secretary  read  as  follows  : 


The  Witness.  If  by  removal  is  meant «  removal  by  force,  he  never  conveyed 
to  my  mind  such  an  impression ;  but  he  did  most  unmistakably  say  that  he  • 
could  have  no  more  Interconrae  with  him  in  the  relation  of  Pi'eBident  and  Sec- 
MtAry  of  War. 
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Hr.  Howard.  I  wieh  to  pot  a  qneition  to  tiie  witness.  I  send  it  to  the 
Okair. 

Tbe  GmBP  JusfiCB.  The  Secretary  will  read  the  qaeitian  proposed  by  Hiei 
■enator  from  Hiehi^n. 

The  Secretary  read  ae  followa  : 

Ton  say  the  President  spoke  of  force.     What  did  ha  say  about  forceT 

The  Witness.  I  inquired,  "  Suppose  Mr.  Stanton  do  not  yield,  what  then 
flhdt  be  donel"  "Oh,"  said  he,  "there  is  no  necessity  of  considering  that 
qnestvm ;  upon  the  presentation  of  an  order  he  will  eimply  go  away,"  or 
"  retire." 

Mr.  Howard.  Is  that  a  full  answer  to  the  queBtion  ? 

The  Witness.  I  think  it  is.  sir. 

Mr.  He.ndbrson.  Mr.  President,  I  desire  to  submit  another  question.  I  send 
it  to  the  desk. 

The  Chief  Justicb.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Missouri. 

The  Secretary  read  as  follows  ; 

Did  7011  give  an;  opiniou  or  advice  to  tlie  President  on  eitber  of  thoee  occasions  in  regard 
to  tbe  legality  or  proprietj'  of  an  ad  interim  appointment ;  and  if  so,  wbat  advice  did  you 
give,  or  what  opinion  did  joa  eipiBaa  to  him. I 

Mr.  Manager  Bingham.  Mr.  President,  we  must  o^ect  to  that. 

Mr.  Manager  Buti.eR.  It  has  been  overruled  once  to-day.  I  suppose  the 
Senate  means  to  adhere  to  some  rule. 

The  Chief  Justiob.  Do  the  honorable  managers  object  to  the  question  being 
answered  1 

Mr,  Manager  Bingham  and  Mr,  Manager  Butler.  We  do. 

The  Chief  Justice.  The  Chief  Justice  will  put  the  question  to  the  Senate 
whether  tbe  question  proposed  by  the  senator  from  Missouri  is  admissible  and 
should  be  put  to  the  witness. 

The  question  being  put,  it  was  determined  in  tbe  negative. 

So  the  question  propounded  by  Mr.  Henderson  was  decided  to  be  inadmissible. 

Mr,  Stanbery.  If  no  other  questions  are  sought  to  be  put  to  Gleneral  Sher- 
man, I  believe  we  are  through  with  him. 

The  Chief  Justice.  Do  the  honorable  manners  desire  to  put  any  ques- 

Mr,  Manager  Butler.  1  did  not  know  that  the  counsel  for  the  President  had 
anything  to  do  with  this  esamination. 

Mr.  Stanbery.  I  have  said  we  are  throu^.  We  do  not  propose  to  argue 
that  point. 

The  Chief  Justice.  Gentlemen,  General  Sherman  desires  to  know  if  you 
ate  [hrongh  with  him  on  both  sides  ? 

Mr.  Manager  BlNOHAM.  We  may  desire  to  recall  the  Lieutenant  Gfenernl 
to-morrow. 

The  W1TNBS8.  I  have  a  summons  to  appear  before  your  committee  to-morrow. 

Mr.  Evarts.  We  must  insist,  Mr.  Chief  Justice,  that  the  cross -examination 
.  must  be  finished  before  the  witness  is  allowed  to  leave  the  stand. 

Mr.  Manager  Bingham.  We  do  not  propose  to  make  any  cross-examinatiun 
at  present. 

Mr.  Evarts.  No  crosB-examination  "  at  present !"  We  insist  that  rfie  cross- 
oamination  must  be  made  now  if  it  is  to  he  m«de  at  all. 

The  Chief  Justice.  Undoubtedly  that  is  the  rule. 

Mr.  Manager  Bingham.  We  suhinit  that  the  gentlemen  theniselveB  on  Satur- 
day made  an  appeal  for  leave  to  recall  the  witness;  and  for  myaeif,  andw  I 
nnderitood  it  to  be  for  my  associate  managers,  I  made  no  objecdoa.  It  is  '<>'' 
the  Senate  to  determine  whether  we  shall  recaU  him  to-morrow. 
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Mi.  Evarts.  We  bare  no  desire  to  be  atriet  about  tbese  rulee,  but  we  cleeite 

that  they  shall  be  equally  strict  on  both  sides- 

The  CHiEif  Justice.  Undoubtedly  the  general  tnle  is  that  if  the  managers 
deaire  to  cross-examine  they  must  cross -ex  amine  before  disraiBsing  the  witnesa  ; 
but  that  will  be  a  question  for  the  Senate  when  G-eneral  Sherman  h  recalled. 

Mr.  Manager  Butlbb.  This  witness  haa  not  been  called  now  by  tb«  coansel, 
and  therefore  we  do  not  croBs-examiue  at  present  about  the  matter  inquired 
of  by  the  court.  The  court's  questions  are  all  very  well ;  we  cannot  interfere 
with  those  ;  we  do  not  propose  to  do  ao.  We  will  take  our  own  course  in  our 
own  way. 

Mr.  EvARTS.  Very  well, 

Mr.  Manager  Bitler.  And  ht  you  know  what  it  ia  when  we  get  ready. 

B.  J.  Mbiqs  recalled. 

By  Mr.  Stanbery  : 
Q.  Have  you  the  docket  of  the  supreme  ceurt  of  the  District  with  yon  now  1 
A.  I  have. 

Q.  Will  you  read  the  docket  entriea  in  the  case  of  the  United  States  vs. 
Iiorenzo  Thomas  ? 

Mr.  Manager  Butler.  Is  that  evidence  ?  I  have  no  belief  that  the  docket 
entry  of  a  court,  until  the  record  ia  made  up,  is  anything  more  tbau  a  minute 
from  which  the  record  may  be  extended.  I  directed  that  the  record  ahould  be 
eitcnded  in  this  case  for  the  use  of  the  Senate. 

Mr.  Stanbery.  It  is  not  a  case  in  which  any  record  was  made,  aa  the  witness 
has  already  told  ue ;  but  it  was  a  proceeding  before  a  judge  at  uhambera,  and 
the  only  entry  on  the  books  is  the  entry  on  the  docket. 

The  Chtef  Justice.  The  witness  will  proceed,  unlesa  the  qnestion  be- 
objected  to, 

Mr.  Manager  Butler.  I  have  objected. 

Mr.  Manager  BiN'IHAM.  We  must  object  to  the  evidence  as  incompetent. 
The  Chief  Justice.  Thecounsel  for  the  Preaideat  will  pleaae  state  invrit- 
ingwhat  they  propose  to  prove. 

The  offer  of  the  counsel  for  the  President  was  reduced  in  writing  in  the  fornn 
of  a  question  to  the  witneas,  as  followa : 

Have  jaa  got  tbe  ducket  entries  as  to  the  disposition  of  tlie  cose  of  the  United  States  vi. 
Lorensu  Thomas,  and  If  bo  will  ;ou  produce  and  read  them? 

The  Chief  Justice.  The  Chief  Justice  thinka  that  this  ia  a  part  of  the  same 
transaction,  Mid  is  competent  evidence ;  but  he  will  pat  the  question  to  the 
Senate  if  any  senator  desires  it.  [After  a  pause.]  The  witness  will  answer 
the  question. 

The  WiTNRSS.  The  examining  magistrate  or  the  judge  took  the  recognizance- 
of  General  Thomas  for  hia  appearance  on  a  subsequent  day,  and  wheti  that 
recognizance  was  taken  it -was  put  on  the  docket  of  the  court,  becaoae  tttere- 
might  be  a  tcire  fadat  upon  it  ou  one  aupposition,  and  there  might  be  an  indict- 
ment. Therefore  it  was  put  upon  the  docket  of  the  coort. 
Mr.  Stanbery.  Read  the  docket  entries. 
The  Witness.  The  case  is  numbered  5711. 

The  United  States  vs.  Lorenzo  Thomas. 
Wairant  for  his  arrest,  issued  by  Hon.  Chief  Justice  Cartter,  on  the  oath  of  E.  IL  Staa- 
tOD,  le  answer  the  churgeof  high  oiUdemeaDor  in  that  be  did  unlawfully  aocept  the  appoint- 
ment of  tbe  office  of  8ecret«ry  of  War  aA  itAtrm,  Febmary  22, 1668. 
Warrant  serred  by  the  matshal  Febmary  23,  1868. 
Becognlzance  for  bis  sppearanee  on  the  26I1l  instant,  Febraan'  22, 1668. 
Discharged  by  Chief  Justice  Cartter,  on  the  motkm  of  tbe  dtteDdanCs-aounMl,  FabrBsnr 
26,  1968. 
Mr.  Stanbery.  That  is  all. 
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Tbe  OhibP  Justich.  Do  the  honorable  managera  desire  to  croBB-examine  this 
vitnesB  7 

Mr.  Manager  Botlbb.  We  have  nothing  to  ask  of  this  witness,  sir. 

Mr,  Johnson,  I  move  that  the  court  adjourn, 

Mr,  Stewart.  On  that  motion  I  call  for  the  yeas  and  nays. 

The  OHrEP  JusTiCB,  Tbe  senator  from  Maryland  moves  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  adjourn  until  to-morrow  at  12  o'clock.  On  this 
question  tbe  yeaa  and  nays  are  asked  for. 

The  yeaa  and  nays  were  not  ordered,  one-fifth  of  the  senators  present  not 
auftaining  the  call. 

The  question  being  put  on  the  motion  to  adjourn,  there  were,  on  a  division, 
ayes  24.  noes  18;  and  the  Senate,  sitting  for  the  trial  of  the  impeachment, 
adjourned  until  to-morrow  at  12  o'clock. 


Tuesday,  AprU  14.  1868. 

The  Chief  Justice  of  the  United  States  entered  the  rfenate  chamber  at  12 
o'clock  and  5  minutes  p.  m,,  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at  arms, 

The  managers  of  the  imp«achment  on  the  part  of  the  House  of  Kepresenta- 
tives  appealed  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent,  with  the  esception  of  Mr.  Stanbery,  also 
appeared  and  took  their  seats. 

The  presence  of  the  House  of  RepresentativeB  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headt'd  by  Mr.  E.  B. 
Washbnme,  the  chairman  of  that  committee,  and  accompanied  by  tbe  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
Tided  for  them. 

The  Chikf  Justice.  The  Secretary  will  read  the  journal. 

Mr.  Stewart.  I  move  that  the  reading  of  the  journal  be  dispensed  with. 

The  Chikf  Justice,  If  there  be  no  objection  the  reading  of  the  journal  will 
be  dispensed  with.     The  Chair  hears  no  objection. 

Mr,  SuMNFiii,  I  send  to  tbe  Chair  an  order. 

The  Chikf  Justice.  The  Secretary  will  read  the  ordei-. 

The  Secretary  read  as  follows  : 

Onltnd,  Id  answer  to  the  motion  of  the  Dianagers,  that,  under  the  raU  limiting  the  argu- 
ment to  two  on  a  eide  unless  otherwise  ordered,  Buch  other  mans^ra  aod  counsel  as  chi>ase 
may  print  and  file  arguments  at  any  time  before  the  ttrgumeot  ol'  the  closing  manager. 

The  Chief  Justice,  If  there  be  no  objection  the  order  will  he  considered 
now. 

Mr.  CoNNESS.  I  object,  Mr,  President. 

The  Chief  Justice.  Objection  is  made.     Tbe  order  will  lie  over  for  one  day. 

Mr.  SuMNBB.  I  beg  leave  most  respectfully  to  inquire  under  what  rule  suoh 
an  objection  can  be  made. 

The  Chief  Justice.  The  Chief  Justice  stated  on  Saturday  that  in  conduct- 
ing the  business  of  the  court  be  applied,  as  far  as  tbey  were  applicable,  the  gen- 
eral rules  of  tbe  Senate,  This  has  been  done  upon  several  occasions,  and  when 
objection  has  been  made  orders  have  been  Itud  over  to  tbe  nest  day  for 
conBuderation. 

Mr.  StJMNRR.  Of  course  it  is  not  for  me  to  argue  the  question;  hut  I  beg  to 
remind  the  Cbwr  of  the  rale  tinder  which  thb  order  Is  moved. 

The  Chief  Justice.  It  will  lie  over,  Gentlenien  of  counsel  for  the  Presi- 
dosti  you  will  please  proceed  with  the  defence. 

Sfc.  EvARTS.  Mr,  Chief  Justice  and  Senators,  it  is  our  inisfortune  to  be 
obliged  to  state  to  the  court  that  since  the  adjournment  yesterday,  and  not  com- 
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ing  to  our  knowledge  until  just  before  we  came  into  court  thU  moTuiuG;,  our 
associate,  Mr.  Stauberj,  is  prevented  by  illuea'd,  which  confines  him  wholly, 
from  attending  upon  the  court  to-day.  I  hare  seen  him,  and  have  learned  the 
opinion  of  his  pnyeician  that  he  will  undoubtedly,  in  expectation,  bo  able  to 
resume  his  duty  within  forty-eight  bonre,  and  there  may  be  eome  hope  that  he 
will  be  able  to  do  so  by  to-morrow.  In  the  Buddennesa  of  this  knowledge  to 
us,  and  in  the  actual  arrangement  in  reference  to  the  proofa,  it  would  be  very 
difficult  for  us,  and  almost  impossible  with  any  proper  attention  to  the  justice' 
of  the  case,  to  proceed  lo-day;  and  we  suppose  that  an  indulgence,  at  least  for 
the  day,  would  lessen  the  chance  of  longer  procrastination.  The  gentlemen  of 
the  Senate  and  the  Chief  Justice  will  be  so  good  as  to  bear  in  mind  that  much 
of  the  matter  to  be  produced  in  evidence  is  within  the  personal  knowledge  of 
our  associate.  Mr.  Stanbery,  ^nd  not  within  our  own,  and  we  have  to  say  that 
the  conduct  of  the  proofs  bas  been  accorded  to  him. 

It  is,  of  course,  not  pleasant  for  U8,  and  not  pleasant  for  Mr.  Stanbery.  espe- 
cially, that  such  an  occasion  as  this  should  arise  for  the  introduction  of  personal 
considerations ;  but  in  our  best  jndgment  we  can  only  present  it  to  the  court  in 
the  aspect  I  have  named,  and  submit  it  to  their  discretion  whether  the  facility  and 
the  indulgence  that  may  be  needed  on  our  part  should  be  limited  to  this  day  or 
whether  it  should  extend  over  the  two  days  that  we  suppose  would  assure  the 
restoration  of  Mr.  Stanbery  to  health.  I  saw  Mr.  Stanbery  last  evening,  and, 
althougti  he  had  been  a  little  affected  by  a  cold  which  he  had  contracted,  I  sup- 
posed him  to  be.  as  he  supposed  himself  to  be,  in  a  condition  of  health  that  would 
permit  him  lo  go  on  as  usual ;  and  it  was  only  as  we  were  preparing  to  come  to 
court  this  morning  that  he  himself  was  obliged  to  submit  to  the  confinement  of 
bis  physician  and  to  inform  us  of  his  situation. 

Mr.  Dbakk.  Mr.  President,  I  would  ask  a  question  of  the  counsel  for  the 
defence. 

The  Chief  .Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Missouri. 

The  Secretary  read  the  question,  as  follows  : 

Cannot  the  daj  be  occupied  bj  counael  for  the  respondeat  in  giving  iu  documentary  evi- 

Mr.  EvARTS.  It  cannot,  as  we  understand  the  situation  of  the  proofs  and  our 
duty  in  regard  to  them. 

Mr.  Howe.  Mr.  President,  I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  until  to-morrow  at  12  o'clock. 

The  motioit  was  agreed  to. 

The  Chief  Justice.  The  Senate,  sitting  as  a  court  of  impeachment,  stands 
adjourned  until  to-morrow  at  12  o'clock. 


Wednbsoay,  April  16,  1868. 

The  Chief  .Iustice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr,  Stapbery,  appeared  and 
took  the  seats  assigned  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Oosamtttee  of  the  Whole, 
preceded  by  Mr.  Washburne,  chaimian  of  that  committee,  and  aocompanied  by 
the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  provided  for 
them. 

The  Chief  JuSTicie.  The  Secretaiy  will  read  the  journal  of  yesterday's 
proceedings. 
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Tlie  Seeretftry  mtA  the  joaniiil  of  jmtatA&y'e  proceedbgs  of  the  SenUe 
sitdng  for  the  trial  of  tJie  HBpeachraent. 

Tke  G»1KF  JusTtce.  The  first  bueineeB  in  order  is  the  eontidenition  of  the 
onler  nubmitted  bj  the  eenfttor  from  Maseftchiieetts  [Mr.  Samner]  yeaterdaj, 

Hr.  SuMNBK.  1  efaould  like  to  bave  it  r«[>orted. 

The  CwrKF  Justicb,  The  Secretary  will  read  the  order: 

The  Secretary  read  aa  follows  : 

OrdtTtd,  In  SDiwer  to  the  motion  of  the  managers,  that,  under  the  rnle  limiting  the  argu- 
ment to  two  on  »  side,  "  nnleea  otherwise  oTdered,"  iracli  other  managers  and  counsel  as 
choose  may  print  »nd  file  argumeotB  at  any  time  before  the  argiiment  of  the  closing  majiagei. 

The  Ohiep  JrsTiCE.  The  question  is  on  agreeing  to  the  order. 

Ur.  Edmonds.  I  mofe  to  amend  the  order  eo  that  it  will  read,  "  May  priat 
and  file  arpintenis  at  any  time  before  the  argntaent  of  the  opening  manager 
shall  be  coacluded,"  in  order  that  the  counsel  for  the  defence  may  have  an 
opportanity  to  see  what  arguments  they  are  to  reply  to. 

Mr.  SuMNBR.  I  have  no  objection  to  that. 

Mr.  JoH\soN.  I  ask  for  the  reading  of  the  order  as  proposed  to  be  amended. 

The  Chief  Justice.  The  Secretary  will  read  the  onler. 

The  Sechetarv.  The  order  submitted  reads  as  follows : 

OrdfTid,  In  answer  to  tiie  motion  of  the  managers,  that,  under  the  rule  limiting  the  argn- 
Ment  to  two  on  a  side,  unless  otherwise  ordered,  such  other  managera  and  connsel  as  choose 
TW,j  print  and  file  arguments  at  any  time  before  the  argument  of  the  clOEing  managier. 

It  is  proposed  to  strike  out  the  words  "  argament  of  the  closing  manager," 
and  insert  "  argument  of  the  opening  manager  shall  be  concluded." 

Hr.  £vABTS.  Mr.  Chief  Justice,  may  we  be  allowed  to  make  a  BUggeetion  in 
reference  to  this  order  % 

The  Ohibf  Justice.  Certainly. 

Mr.  EvARTS.  The  amendment  offered  and  accepted  places.  I  suppose,  the 
proper  restriction  upon  the  arguments  to  be  furnished  in  print  on  the  part  of  the 
managers.  That  puts  the  matter  in  proper  shape,  I  suppose,  as  regards  the 
printed  briefe  that  may  be  put  iu  on  the  part  of  the  managers ;  that  is  to  say, 
that  they  shall  be  filed  before  we  make  our  reply.  On  our  part,  however,  it 
would  be  proper  that  we  should  have  the  liberty  of  filing  the  briefs  at  any  time 
.  before  the  closing  manager  makes  his  final  reply,  as  a  part  of  our  new  briefs  may 
be  in  reply  to  the  new  briefs  that  are  put  in  on  the  part  of  the  prosecution. 

Mr,  Manager  Bingham.  Mr.  President  and  senators,  I  desire  to  say,  in  regard 
to  the  remark  which  has  just  been  made  by  the  honorable  gentleman  on  behalf 
of  the  accused,  that  it  would  seem,  if  the  order  be  entered  as  he  suggests,  that 
additional  argumeotB  made  by  counsel  on  behalf  of  the  President  need  not  be 
filed  until  the  close  of  the  arguments  on  behalf  of  the  accused  made  orally  to 
the  Senate,  the  repliant  on  behalf  of  the  Congress  of  the  United  States  and  of 
the  people  would  have  no  opportunity  to  see  those  arguments  not  delivered,  and 
therefore  could  not  reply  to  them.  I  would  suggest  that  the  order  as  it  stands 
is  right.  It  gives  the  counsel  for  the  Pi-esident  the  opportunity  to  review  what 
may  be  filed  before  they  argue,  and  it  gives  the  counsel  for  the  people  ihe  oppor- 
tunity to  review  before  he  argues  whatever  may  be  filed  here  on  behalf  of  tlie 
President. 

Mr.  EvAB-rs.  Undoubtedly  there  are  inconveniences  in  this  enlargement  of 
the  role,  however  applied ;  bat  there  seems  to  be  an  equality  in  requiring  each 
side  to  furnish  its  arguments  in  time  to  have  replying  counsel  answer  them ; 
and  the  same  rule  upon  my  su^estioQ  would  be  applied  to  ua  that  by  this 
present  amendment  is  applied  to  the  managers  for  the  impeachment,  for  they 
are  ootrequired  to  file  their  additional  bri^B  except  at  the  rery  moment  that 
they  cloao  their  oral  argument,  and  then  we  are  obliged  to  commence  our  oral 
arguniaBt. 

Mr.  N£l^o».  Mr.  Chief  Justice  and  Senators,  I  desire  to  say  on  this  molwn 
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that  it  wu  agreed  betw««n  the  couDoel  for  the  Pieaident  that  the  three  of  oar 
number  who  have  hitherto  managed  the  caae  should  take  upon  themBelvea  the 
Gontiauons  management  and  the  argament  of  the  caee  befoie  the  Seaate.  la 
couaeqnence  of  the  imputation  made  by  the  managers,  that  we  deiired  uonecee- 
aarily  to  consume  the  time  of  the  Senate,  those  of  ua  who,  under  this  arrange- 
meat,  had  not  intended  to  argue  the  cause  did  not  intend,  either  by  onraelvea  or 
throxigb  others,  to  make  any  applicatioQ  to  the  Senate  for  au  enlargement  of  the 
rule  ;  but.  inasmuch  as  that  application  has  been  made  in  behalf  of  the  mana- 
gers,  I  desire  to  say  to  the  Senate  that  if  we  are  permitted  to  argue  the  cause  I 
tbink  it  wonld  be  more  fair  to  the  two  counsel  who  did  not  expect  to  argue  the 
case  to  permit  us  to  make  an  estemporaneous  argument  before  the  Senate.  ■  We 
have  not  made  any  preparation  whatever  in  view  of  written  arguments.  We 
suppose,  though  we  do  not  know  how  the  fact  is,  thai,  the  managers  on  the  part 
of  the  House,  who  have  had  this  subject  before  them  for  a  much  longer  period 
than  we  have  had,  aie  much  more  familiar  with  this  subject  and  are  better  pre- 
pared with  written  addressee  than  we  are,  so  that  if  the  rule  is  to  be  eitended  I 
respectfnlly  ask  the  Senate  to  allow  us  to  address  the  Senate  in  such  mode, 
either  oral  or  written,  as  we  may  desire.  I  beg  leave  to  aay  to  the  Senate  that 
while  I  do  not,  speaking  for  myself,  expect  to  be  able  to  interest  the  Senate  as 
much  as  the  learned  gentlemen  to  whom  the  management  of  the  cause  has  been 
hitherto  conhded  on  the  part  of  the  President,  yet.  as  I  reside  in  the  President's 
own  State,  as  I  have  practiced  my  protession  in  his  town,  the  town  of  his 
domicile,  for  the  last  thirty  years,  and  as  he  saw  proper  to  ask  my  aervioes  in 
his  behalf,  and  as  I  fully  concur  with  him  in  the  leading  measures  of  his  admis- 
istration,  I  desire,  if  I  am  beard  at  all,  to  be  heard  in  the  mode  which  I  have 


Mr.  C0NNES8.  I  offer  the  following  as  a  substitute  for  the  order  now  pending. 

The  Chief  Justice.  The  Secretary  will  read  the  substitute  proposed  by  the 
senator  from  California. 

The  Secretary  read  it,  aa  follows  : 

Strike  ont  all  after  the  woriJ  "  ordered,"  and  insert: 

That  the  tweuty-flrat  rule  be  »o  ameuded  as  to  allow  as  many  of  the  mana^rs  and  of  the 
counsel  fur  the  Preeident  to  epeak  on  the  final  argument  as  shall  choose  to  do  so:  ProjiUtd, 
That  not  more  than  four  days  on  each  side  shall  be  allowed;  but  Che  man^^ers  shall  make 
the  opeaing  and  the  closing  argument. 

Mr.  Drake.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  Boutwbll.  I  should  like  to  have  the  substitute  read  once  more. 

The  Chief  Justice.     The  Secretary  will  read  the  proposed  anbstitute. 

The  Secretary  again  read  it. 

The  Chief  Justice.  Does  the  honorable  manager  desire  toaddress  the  Senate? 

Mr.  Manager  Boutwell   No,  sir. 

The  Chief  Justicb.  The  question  is  on  the  substitute  proposed  by  the  sen- 
ator from  California. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  19,  nays  27';  as 
follows : 

Yeas— Meain.  Cameron.  Conness,  Crairin,  Dixon.  Doolittle,  Fowler,  Hurlan,  Heudenon, 
Hendricks,  MeCreery,  Patterson  of  TeaceHsee,  Ramiaj,  Shermao,  Stawart,  TrumbuU,  Tan 
Wiakle,  Willey,  Wilson,  and  Yates— 19. 

Nays— Messrs,  Anthony,  Buckalew,  Catt«ll,  Chandler,  Cole,  Conkling,  Davis,  Drake, 
Edmunds,  Perry,  Fralinghuysen,  Howard,  Howe,  Johnson,  Morgan,  Morrill  of  M^pe, 
Monill  of  Vermont,  Morton,  Pattarson  of  Hew  Hampshire,  Pomaroy,  Row,  Sauhbnry, 
Snmner,  Thayer,  Tipton,  Vickers,  and  Williams— 27. 

Not  votijco — Messrs.  Bayard,  Corbett,  Fessenden,  Qrimas,  Norton,  Nye,  Sprague,  and 
Wade— S. 

So  the  snbetitnte  was  rqected. 

Mr.  DooLlTTLi,  Mr,  Chief  Jastice,  I  prefer  altogether  oral  argiuueats  to 
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tbese  printed  odcb,  and  I  Bttbmit  tha  followiog  as  a  enbatitate,  underttandSn^ 
that  there  are  mx  managers  on  the  part  of  the  House  and  fonr  counsel  for  the 
reepoodent.  ["Order!"  "Order!"]  I  have  drawn  an  order  which — <— 
["Order!"  "Order!"] 

The  CsiuF  JtrSTtes.  Order !  Order !     There  can  be  no  debate. 

Mr.  DooLiTTLB.  Which  I  ask  to  have  read. 

The  Chikp  JuariCK.  The  Secretary  will  read  the  amendment  proposed  by 
the  senator  from  Wisconsin. 

TJie  Secretary  read  as  follows  : 

Strilje  oat  eU  after  the  word  "ordered,"  and  insert : 

That  upon  the  final  Brgumeol  two  managers  of  the  Hoase  open,  two  cotmsel  for  the 
respoodenl  reply  i  that  two  other  managers  rejoin,  to  be  followed  by  two  other  couoael  for 
tbe  respondent ;  and  they  iu  turn,  to  be  followed  by  two  otber  maaagers  of  the  House,  who 
slutll  conclude  the  ai^utueut. 

Ur.  Drake.  I  move  the  indefinite  postponement  of  the  whole' propoailion, 
tceethor  with  the  substitute. 

The  Chief  Justice.  The  senator  from  Miesoari  moves  the  indefinite  post- 
ponement of  the  order  and  the  proposed  substitute. 

Mr.  SuMNBR.  Let  us  have  the  yeas  and  nays  on  that. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  34,  nays 
15;  ah  follows: 

Teas— MMsrg.  Anthonj,  Bucknlow,  Chandler,  Cole,  Conkling,  Connesa,  Corbett,  Davin, 
Diioi;,  Drake,  >^dinuud8,  Ferry,  Feeseuden,  Oriniea,  liarlan,  Hendeison,  Hendricks,  How- 
ard, Howe,  Johnson,  Morgan,  Morrill  of  Muine,  Morrill  of  Vermont,  Morton,  Patterson  of 
Sew  Hampsblre,  Pomeroj,  Ross,  Saulebury,  Sherman,  Stewart,  Thayer,  Tipton,  Williams, 
and  Yates— 34. 

Nays— MeBsre.  Cameron.  Cattell,  Cragin,  Doolittle,  Fowler,  FrelinKhnyseo,  MeCreery. 
Patlerson  of  Tenneasee,   Ramsey,  8umnor,  Trumbull,  Van  Winkle,  Vickers,  Willey,  and 
Wilson— 15. 
KoT  VOTINO — Messrs.  Bajard,  Norton,  Nye,  Sprague,  and  Wade— 5. 

So  the  order  and  substitute  were  indefinitely  postponed. 

Mr.  Fbrry.  I  now  submit  an  order  on  which  I  desire  action. 

The  Chief  .insTice,  The  Secretary  will  read  the  order  proposed  by  the 
senator  from  Conneeticat. 

The  Seci-etary  read  as  follows : 

Ordered,  That  the  twelfth  rule  be  so  modiSed  aa  that  the  hoar  of  the  day  at  which  the 
Seuate  ahall  sit  npon  the  trial  now  pending  shall  be,  unless  otherwise  ordered,  at  1 1  o'clock 
foranoon;  and  that  there  shall  be  a  recess  of  thirty  minutes  each  day,  commencing  at  3 
o'clock  p.  m. 

The  Ohikf  Justice.  This  order  is  for  present  consideration  nnlesa  olg ected  to. 

The  Chief  Jcsticb  pnt  the  question,  and  declared  *tb at  the  noes  appeared  to 
have  it. 

Mr.  Thayer,  Mr.  Drake,  and  others  called  for  the  yeas  and  nays,  and  tbey 
were  ordered;  and  being  taken,  resulted — yeas  24,  nays  26,  as  follows  : 

Ybab — Meiari.  Cameron,  Cattell,  Chandler,  Cole,  Cookling,  Connesa,  Corbett,  Cragia, 
Drake,  Ferry,  Frelingbuysen,  Harlan,  Howard,  Howe,  Morean,  Morrill  of  Maine,  Morrill 
of  Vermont,  Ramsey,  Sherman,  Stfwart,  Sumner,  Thayer,  'WilliainB,  and  Wilson— 24. 

Na\9— Measrs.  Anthony,  Bayard,  Buckalew,  Davis,  Diion,  Doolittle.  Edmunds,  Fessen- 
den,  Fowler,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Mqrton,  Patterson  o!  New 
Hampshire,  Patterson  of  Tennessee,  Pomeroy,  Eoas,  Saulsbury,  Tipton,  Trumbull,  Vsn 
Winkle,  Vickers,  ■Willey,  and  Yates- S6. 

Hot  votiko— Messts,  Norton,  Nye,  Sprague,  and  Wode — 4. 

8o  the  Order  was  rejected. 

The  CbibI'  Justicb.  Geatlemen  of  counsel  for  the  President,  please  proceed 
with  the  defence. 

Mr.  EvARTa,  Mr.  Chief  Justice  and  Senators,  although  I  am  not  able  W 
annonncfi,  as  I  should  be  very  elad  to  do,  tiiat  our  associate,  Mr.  Stanbery,.haa, 
aocordiDg  to  his  hopes,  been  able  to  come  out  to-dly,  yet  I  am  happy  to  say 
that  he  hs  qnhe  convalescent,  and  cannot  be  long  intemipted  fkim  ^ving  the 
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proper  attention  to  the  proper  cotidact  of  tie  case.  Under  these  circntHitanees, 
and  from  a  desire  to  do  whatever  we  may  properly  do  in  advancing  the  trial  of 
the  canee,  we  propose,  with  the  permiBaion  of  the  court,  to  proceed  to-day  in 
putting  in  the  documentary  evidence,  which  will  take  a  very  considerable  time, 
and  probably  we  shall  not  wish  to  be  called  upon  to  proceed  with  any  oral  tes- 
timony until  to-morrow,  when  we  shall  be  bappy  to  do  so. 

Mr,  OiTBTlS.  Mr.  Chief  Justice,  we  desire  to  oring  before  the  Senate  the  n6m- 
ination  sent  by  the  President  of  the  United  States  to  the  Senate  on  the  Slst  of 
Febrnary,  as  I  am  instructed,  of  Hon.  Thomas  Ewing  for  the  office  of  Secretary 
for  the  Department  of  War.  We  wish  the  executive  cleik.  to  be  instructed  to 
produce  that,  in  order  that  we  may  put  it  in  evidence. 

Mr.  CoNKLi\Q,  Mr.  President,  I  beg  to  say  that  counsel  is  entirely  inaudible 

Mr.  CORTtS.  My  rec|ue8t,  senators,  was  that  the  esecntive  clerk  might  be 
instructed  to  bring  in  and  exhibit  here  in  evidence  the  nomination  sent  by  the 
President  of  the  United  States  under  the  date  of  the  21st  of  Febrnary  last,  as  I 
am  instructed,  the  nomination  of  Hon.  Thomas  Ewing  for  the  place  of  Secretary 
for  the  Department  of  War. 

The  Chief  Justice.  The  Chief  Justice  is  informed  by  the  Secretair  that 
the  injunction  of  secrecy  has  not  been  removed  from  this  proceeding.  It  will 
be  necessary  that  it  should  be  removed. 

Mr  JoH^^oN.  Does  that  apply  to  a  nomination? 

Mr.  Edmunds.  I  ask  unanimous  consent  to  say,  if  J  am  permitted,  on  that 

The  Chirf  Justice.  If  there  be  no  objection,  the  senator  can  proceed  by 
unaninious  conseut. 

Mr.  Edmunds.  I  desire  to  say  that  under  the  new  rules  the  fact  of  a  nominS' 
tion  being  made,  it  ta  provided,  shall  not  be  a  secret  communication,  and  hence 
I  think  there  can  be  no  impropriety  in  ordering  the  production  of  the  paper. 

Mr,  Curtis.  I  waa  so  instructed  on  inquiry,  and  supposed  no  motion  to 
remove  the  injunction  of  secrecy  was  necessary. 

Mr.  Sherman.  Mr.  Chief  Justice,  if  a  motion  is  necessary,  I  will  move  that 
the  executive  clerk  be  sworn  as  a  witness  in  the  case. 

Mr.  Edmunds,  With  the  consent  of  the  Chief  Justice  I  will  read  the  fortieth 
rule,  recently  adopted : 

All  informalioQ  or  remarka  concertiiDg  the  diameter  or  qualificalions  of  any  person  nomi- 
nnled  b^  tbe  President  to  office  sball  be  kept  a  secret.  But  the  fact  tbat  a  Domination  liat 
bean  made  sball  not  bt  regarded  as  a  secret. 

The  Chief  Justice.  Tbe  executive  clerk  will  be  sworn. 

D.  W.  C.  Clarke  sworn  and  examined. 
By  Mr.  Curtis  : 

Q.  Will  you  state  what  document  yon  have  before  you  ? 

A.  I  have  the  original  nomination  by  the  President  of  Thomas  Ewing,  seuior, 
to  be  Secretary  for  tbe  Department  of  War, 

Q.  Will  you  pleasa  to  read  it  1 

A.  The  witness  read  aa  follows  : 

Ta  the  Senate  of  the  United  States  : 
I  nominalo  Tbomas  Ewing,  aenior,  of  Ohio,  to  be  Secretary  for  Om  Denartment  of  War. 

AMDSEW  JOHNSOH. 
Washington.  D.  C,  February^,  1868, 

Q-  On  what  day  was  that  actually  received  by  you? 

A.  On  the  22d  of  February. 

Mr,  Curtis.  Now,  I  desire  to  put  in  evidence,  Mr.  Chief  Justice,  a  copy  of 
tbe  message  of  the  PresidSnt  of  the  United  States  to  the  Senate  of  the  United 
Statei,  which  beara  date  on  the  a4th  of  February,  1968.    I  have  the  printed 
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coptj,  wbkti  IE  tte  MUbtuiKd  copy.     I  euppoee  it  will  not  hn  objected  tbat  we 
bav«  not  obtained  it  &oin  ibe  |Koper  eoorce  ] 

Mi.  Manage  Butlbs.  The  bjotc  vehicle  of  proof,  Mr.  Preiident,  will  not  bo 
o^vot^  to  ;  bat  the  proof  itself  will  be,  for  a  very  plain  reason.  It  wai  after 
the  President  was  impeadted  by  the  House,  and,  of  course,  it  ia  bis  declaration 
attempted  io  be  put  in.  A  declaration  by  him,  after  he  was  impeached,  whether 
made  to  the  Seoate  or  anybody  else,  it  seema  to  us,  cannot  be  evidence. 

The  exact  order  of  time,  if  it  may  not  be  in  the  mind  of  senators,  was  this  : 
ou  tbe  21st  of  February  a  resolution  waa  offered  to  the  Honse  of  Representa- 
tives looking  to  the  inipeacbment  of  tbe  President,  brining  it  bnfore  the  house; 
on  tbe  22A  it  was  acted  on  and  actually  voted.  Impeachment  was  actually 
voted  ou  the  22d,  Then  intervened  Sunday,  tbe  23d,  Any  (oessage  sent  on 
tbe  21th,  therefore,  must  have  been  known  to  the  President  to  have  been  after 
tbe  impeachment. 

Mr.  Curtis.  It  will  be  remembered  tbat  the  honorable  managers  pat  in  evi- 
dence in  the  course  of  their  proceedings  a  resolve  passed  by  the  Senate  to  which 
this  message  is  a.  response ;  so  that  tbe  question  is,  whether  tbe  honorable  man- 
agers can  put  in  evidence  a  resolve  of  the  Senate  transmitted  to  tbe  President 
of  Ae  United  States  in  reference  to  tbe  removal  of  Mr.  Stanton,  and  tbe  Senate 
will  refuse  to  receive  the  reply  which  the  President  made  to  that  resolve.  Tbat 
is  the  qnestion  which  ia  now  before  the  court, 

Mr.  Manager  Butlbb.  I  have  only  to  say,  Mr.  President,  tbat  that  is  an  argu- 
ment to  the  prejudice,  and  not  to  tbe  law.  Suppose  be  offers  bis  answer  here 
to-day,  is  that  to  be  received  as  evidence  1  This  message  is  said  to  be  tbe 
waawer  to  tbe  resolve  of  the  Senate.  I  pray  you  to  remember  that  our  learned 
friends  insist  that  the  rules  of  law  should  govern.  Will  they  dare  to  say  to  the 
Senate  that  they  ever  beard  of  a  case  where,  after  indictment  of  tbe  criminal, 
the  Tttipondent  was  allowed  to  put  in  evidence  hie  statement  of  bis  defence?  If 
BO,  when  is  that  right  to  cease  i  We  put  in  the  resolve  because  it  was  a  part  of 
tbfi  tranaaction  of  removing  Mr.  Stanton,  made  before  the  impeachment  was 
determined  upon.  We  cannot  put  in  his  declarations  down  to  to-day.  That  is 
a  iiMniliar  rule  of  law.  Tbey  cannot.  I  only  ask  the  Senate  to  consider  it  as 
a  precedent  hereafter,  as  well  as  being  a  great  wrong  upon  the  people,  that  after 
tkey  indict— if  you  use  tbat  word — after  tbey  impeach  an  officer,  then  be  can 
aend  in  a  message  which  shall  be  taken  as  evidence  for  bim. 

Mr-  £VAKTS.  Mr.  Chief  Justice  and  Senators,  tbe  learned  manager  asks 
wbeUiar  we  dare  do  aomething.  We  have  not  been  in  the  habit  of  considering 
tbe  measure  for  the  conduct  of  forensic  disputations  to  be  a  qnestion  of  daring. 
We  are  not  in  the  habit  of  applying  such  epithets  to  opponents,  nor,  hitherto, 
of  receiving  them  from  tbem.  The  measure  of  duty  of  counsel  to  the  law  and 
tbe  fiicts  is  the  measure  we  shall  strive  to  obey,  and  not  the  measure  of  daring, 
if  for  no  other  reason,  for  this,  that  on  tbe  rule  of  law  and  fact  and  evidence^  we 
might,  perhaps,  expect  tometimes  a  anperiority,  bat  on  the  measure  of  daring, 
never. 

,  Now,  this  question  arises  thus :  ia  tbe  learned  manager  entirely  right  in  say- 
ing that  the  impeachment  was  voted  on  tbe  22d  ?  The  22d  waa  Saturday,  and, 
nnlese  I  am  mistaken,  the  vote  was  not  taken  until  Monday. 

Mr.  Manager  Butler.  I  was  entirely  right — on  Saturday.  The  vote  waa 
taken  on  the  22d  of  February. 

Mr.  EvABTs.  Tbat  i»,  tbat  articles  should  be  brought  in.  The  articles,  how- 
ever, were  not  voted  until  the  34th. 

Mr.  Manager  Butlbb,  The  articles  could  not  be  {»%pared  until  some  lime 
oAerwaxi. 

lit.  EVAKTS.  I  am  merely  stating  a  fact,  not  cowpbwDUig.  Tbey  were  found 
BOOK  NHiM^  Nowt  it  ia  said  tbat  because  ^e  vota  that  impeachment  ahomd 
proceed  was  taken  on  tbe  2Sd,  that  impaira  the  credit  or  tbe  admissibility  of  tbe 
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piece  of  evidence  that  ia  laid  before  the  Senate.  My  leanied  associate  has  dia- 
tinctly  told  Uie  Bituation  of  the  matt^.  ^^erhape  both  of  these  trsioaactions 
were  public  at  the  time,  or  weremade  publie  bood  afterward.  This  message,  the 
injunction  of  secrecy  in  respect  to  wbieh  hat  be«i  removed,  might  be  within  the 
range  of  recourse  ou  iha  one  side  or  the  other  for  argument,  and  for  the  hnawl- 
edge  of  the  court.  Rat  our  learned  opponents  have  put  in  the  language  of  the 
resolution  of  the  Senate.  Exactly  what  bearing  that  has  as  part  of  there*  ^e*(«  ' 
of  the  removal  of  Mr,  Stanton,  which  had  taken  place,  so  far  as  the  criminality 
of  the  President  was  concerned,  before  this  resolmioa  was  passed  by  the  Senate, 
it  was  not  easy  to  see.  It  was,  however,  received  aa  proper  evidence.  The  ' 
one  leaeon  that  we  did  not  consider  it  objectionable  wae  that  we  supposed,  as  a 
matter  of  course  and  of  right,  that  this  message,  which  isan  answer  of  that  inso- 
lation, upon  the  introduction  of  the  topic  by  the  resolution  being  offered  in  evi- 
dence, Ttould  be  admissible  in  itself-  We  submit,  therefore,  that  on  every  prin- 
ciple, both  of  law  and  of  discretion,  if  it  may  be  8o  said,  in  regard  to  the  coin- 
pletenees  of  the  record  upon  the  point,  this  message  of  the  Piesident  ebonld  be 
allowed  to  be  read  and  given  in  evidence. 

Ur.  Manager  Butler.  I  simply  desire  to  call  the  attention  of  the  Senate  to 
the  fact  that  whether  it  is  a  matter  of  dariug  or  professional  knowledge,  neither 
of  the  counsel  has  stated  any  possible  precedent.  I  desire  also  to  call  the  atten- 
tion of  the  Senate  to  the  fact,  so  that  the  counsel  may  never  be  in  doubt  here- 
after what  was  the  legal  effect  of  the  resolution  of  the  Senate  in  our  minds, 
that  we  put  in  that  resolution  to  show  that,  notwithstanding  the  resolution  of 
the  Senate  served  on  the  President  at  eleven  o'clock  at  night  on  the  night  of  the 
Slst,  he  still  went  on  and  treated  this  Lorenao  Thomas  as  Secretary,  and  took 
him  into  bis  cabinet  consultation,  and  Loreuso  Thomas  was  recogtiized  after 
that  by  him  as  the  Secretary  ad  interim,  and  after  that  Lorenzo  Thomas  breath- 
ing out  his  own  designs  to  take  possession  of  the  office  by  force.  It  was  ia 
order  to  show  that  the  President  of  the  United  States  was  determined  to  dis- 
obey the  law  of  the  land,  that  it  was  known  to  him — the  Senate  served  it  upon 
him  for  the  purpose  of  having  him  know  it,  and  did  not  leave  it  to  the  slow 
channels  of  communication  in  print,  but  serred  a  certified  copy  on  him  to  stay 
his  hand,  and  he  refused  to  stay  his  hand. 

Now,  can  it  be  that  a  prepared  argument  after  that,and  after  he  was  impeach^ 
by  the  House  of  Kepresentatives,  can  he  put  in  evideuce  %  One  ounce  (tf  action 
on  his  part  in  obedience  to  the  law  and  the  resolution  of  the  Senate  would  have 
been  a  great  deal  better  than  pages  of  argument ;  but  there  was  none.  The 
gentlemen  will  not  use  the  word  "  dare,"  for  they  would  dare  do  all  that  good 
lawyers  would  dare  do  in  favor  of  their  client,  but  I  will  say  the  geatiemea 
have  not  shown  a  single  legal  position  upon  which  this  can  stand. 

The  Chief  JusriCE,  The  counnel  for  the  President  will  please  put  in  writing 
what  they  propose  to  prove. 

Mr.  Manager  Bvtlbr.  We  have  sent  the  Clerk  to  look  at  the  House  Jooroal 
to  correct  us  if  we  are  wrong. 

Mr.  EvARTS.  It  will  delay  the  question,  then,  somewhat. 

Mr.  Manager  Bu'FLBft.  The  report  of  the  committee  was  made  on  the  fi2d. 
All  of  us  were  of  0[nnion  that  the  resolution  was  passed  on  the  S3d.  We  think 
we  are  right;  but  we  will  make  that  certain. 

After  the  lapse  of  a  few  minutes — 

Mr.  Manager  Butlkr.  We  find,  Mr.  Fi-esident,  on  examination,  the  itnte  of 
the  record  is  this:  that  on  the  2Ist  of  February  a  resolution  was  proposed  for 
iiBpeaohmei^  and  referred  to  a  committee;  on  difi  <t3d  the  committee  reported, 
and  that  was  debated  through  the  22d  and  into  Monday,  the  24th,  and  the  actual 
vole  Was  taken  on  Monday,  the  24th. 

Mr.  EvAATfl.  Late  in  the  afternoon—')  o'clock  in  the  i^moon ;  so  that  I  wm 
"ght  in  lie  fact.     Is  there  any  further  objection  made  now  I 
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Mf.  Maasger  ButLBii.  Coi^inly. 

JUr.  Manager  BrivoHAM.  I  defltre  to  state  the  reasons  wbj  we  mtSet  npon  tliifl 
objwitioo.  Tbe  Hoiiia  of  BepmentatiTee,  lu  appeara  by  tiie  Jonrnal  which  has 
BOW  been  furnititied  us,  on  the  39i  of  February,  tbrongb  its  committee,  reported 
"  tfaat  Andrew  Johnaon  be  ieapeached  of  high  crimes  and  miHdemeanors."  The 
diSeuRaioti  proceeded  ou  that  aay.  On  the  day  precediog;,  however,  the  Slst  of 
February,  it  appeared  tbat  tho  Senate  of  the  United  States,  aa  ia  already  in 
evidence  from  the  JoDrnai  of  the  Senate  itself,  proceeded  to  consider  another  - 
meaaage  of  the  President  of  the  United  States,  in  which  he  bad  reported  to  the 
Senate  that  he  had  removed  from  the  Department  of  War  Edwin  M.  Stanton, 
then  Secretary  of  War,  by  the  previous  action  of  the  Senate.  The  Senate 
having  refused  to  concur  in  the  suspension,  refused  to  acquiesce  in  the  reasons 
assigned  by  the  President  under  the  tenure-of-ol5ce  act.  Having  given  the 
Present  notice  thereof,  the  President  thereupon  proceeds,  after  this  notice,  to 
remove  him  and  to  appoint  a  Secretary  of  War  ad  interim,  in  direct  contraven- 
tion of  the  express  words  of  tbe  act  itself  and  of  tbo  action  of  the  Senate.  On 
tbat  day,  the  ^lat  of  February,  tbe  Senate,  it  seems,  considered  the  action  of  tbe 
President  in  this  matter  of  removal  and  in  this  matter  of  appointment  of  the 
head  of  a  department  in  direct  contravention  of  the  prohibitions  of  existing  law 
and  of  the  action  of  the  Senate  under  it  and  the  notice  which  it  bad  served  on 
the  President. 

On  tbat  night,  as  the  record  also  shows,  tbe  21et  of  February,  1863,  the  Sen- 
ate of  the  United  States  passed  a  resolution  reciting  tbe  action  of  the  President 
in  the  premises,  to  wit,  his  removal  of  the  Secretary  of  War,  bis  appointnient  of 
a  Secretary  ad  interim,  and  declaring  by  solemn  resolve  that  under  tbe  Gonsli- 
tation  and  laws  of  tbe  United  States  tbe  Preisident  had  no  power  to  make  the 
removal  or  to  make  tbe  appointment.  Tbat  was  the  action  nf  the  Senate,  which 
hu  been  given  in  evidence  here  in  support  of  the  prosecution.  It  was  all  con- 
cluded, as  tbe  Senate  will  notice  from  what  I  have  said,  on  the  21st  aud  23d  of 
Seibiaary,  1666.  My  impression  is  that  the  notice  was  served  on  the  night  of 
the  Slst,  but,  that  I  may  not  make  a  mistalte  in  this  matter,  I  say  it  was  not 
BBWed  later  than  tbe  22d  day  of  February. 

Now,  what  takes  place  1  Here  is  a  presentment  made  on  tbe  31st  or  S2d  day 
ef  February,  1S6S,  a^iuet  this  President  before  the  grand  inquest  of  tbe  nation, 
mai  he  seeks  to  pnt  in  a  declaration  made  after  presentment  made,  which  is  cer- 
tatflly  tantamount  to  a  warrant  for  his  arreat,  for  from  that  moment  he  was  within 
the  power  of  the  p«ople.  Althungh  he  fled  to  the  remotest  ends  of  tbe  earth 
he  eeuld  never  stop  for  a  moment  the  progreSB  of  this  inquiry  to  linal  judgment, 
dthoqgh  personal  process  never  reached  him.  It  is  so  provided  ia  tbe  test  of 
yout  Constitution.    It  ie  to  be  ohatlenged  by  no  man. 

Afber  l&ese  proceedings  bad  been  thus  instituted,  two  days  after  the  fact  of 
the  action  of  the  Senate,  and  three  days  after  the  fact  of  his  commission  of  the 
orine,  be  enters  upon  (he  task  of  justifying  himself  before  the  naUon  for  a  vio- 
lation of  its  laws,  for  a  violation  of  its  Oonstitwtion,  for  a  violation  of  bis  oath 
of  office,  for  bis  defiance  of  the  Senate,  for  hie  defiance  of  tbe  people,  by  send- 
ing a  message  to  tbe  Senate  of  the  United  States  on  the  24tb  day  of  February, 
1^8.  What  is  it,  Benatara  f  Is  it  any  more  than  a  volunteer  declaration  of 
tbe  criminal,  after  tbe  fact,  in  his  ows  behalfl  Does  it  alter  tbe  case  in  lawl 
Does  it  alter  the  case  in  the  reason  or  judgment  of  any  man  living,  either  within 
the  Senate  or  out  of  tbe  Smate,  that  he  chose  to  put'  his  declaration  in  bis  own 
defence  in  writing^  The  law  makes  no  such  distinctions.  I  undertake  to  assert 
it  here,  regardless  of  any  attempt  to  oontradiot  my  atatetnent,  thai  there  is  no 
lin*  dHt  eaablea  any  accused  criminal,  after  tbe  fact,  to  mi^e  declarations,  either 
on^y  or  in  writing,  either  by  message  to  ika  Senate  or  a  speech  to  a  mob,  to 
Mqait  biinself  or  to  affect  in  any  ^nner  bis  erimiaaHty  faefere  the  tilbuo^^  "' 
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jnetice.  or  to  make  evidence  «4iich  ehall  be  admitted  nnder  any  form  of  law 
upon  hie  own  motion  to  justify  hia  own  criminal  oondoct. 

1  do  not  heeittrie  to  say  that  every  authority  which  the  gentlemen  eaa  bring 
into  court  regulating  the  rule  of  evidence  in  prooeduree  ot  this  sort  is  directly 
against  the  proposition,  and  for  the  simple  reaaon  that  it  ia  a  written  declaration. 
made  by  the  accused  voluntarily,  after  the  fdct,  in  his  own  behalf.  I  read  for 
the  information  of  the  Senate  the  testimony  touching  this  fact  of  the  servira  of 
the  notice  of  the  action  had  by  the  Senate  upon  the  conduct  of  the  President 
whereof  he  etands  accused  belore  the  Senate.  It  is  as  follows.  On  page  109 
of  the  trial  Mr.  McDonald  testified  : 

An  attested  copy  of  the  foregoing'  resolution  was  deJivei 
Freeident  of  the  United  States  at  his  oflice  in  the  Executivi 
tlie  aiat  of  Febrnary,  1868. 

On  the  24th  of  February,  three  days  afterward,  he  volunteers  a  written  declar- 
ation which  he  now  proposes  to  make  evidence  in  hia  own  behalf  before  this  tri- 
bunal of  justice.  Of  coarse  it  is  evidence  for  no  purpose  whatever,  except  for 
the  purpose  of  exculpating  him  from  the  criminal  accusation  prefi^rred  against 
him.     It  is  for  no  other  purpone. 

Senators  will  bear  with  me  while  I  make  a  further  remark.  The  propoeitioQ 
is  to  introduce  his  whole  message,  not  simply  what  he  says  for  himself,  not  aim- 
ply  the  arguments  that  he  chooses  to  present  in  the  form  of  a  written  declaration, 
in  vindication  of  his  criminal  conduct,  in  violation  of  the  clearest  and  plainest 
provisions  of  law,  and  in  direct  defiance  of  the  action  of  the  Senate  and  of  the 
notice  it  had  served  on  bim  on  the  night  of  the  2  Ist  of  February ;  but  the  Sen- 
ate will  bear  with  me  when  I  say,  what  they  do  know,  that  this  message  reports 
the  declarations  of  third  persona,  and  of  course  the  Senate  are  asked  to  accept 
these,  too,  as  evidence  in  the  trial  of  the  accused  at  their  bar. 

He  reports  in  this  message  the  declarations  of  third  persons  whom  he  has 
pleased  to  call  his  "constitutional  advisers."  He  states  their  opinions.  With- 
out giving  their  language  he  gives  the  conclusions,  and  those  conclusions  are  to 
be  drawn  before  the  Senate  as  matter  of  evidence.  I  beg  leave  to  aay  here,  in 
the  presence  of  the  Senate,  that  there  is  no  colorable  excuse  for  the  President  or 
for  his  conneel  coming  before  the  Senate  to  say  to  them,  whether  it  be  commu- 
nicated in  his  written  message  or  otherwise,  that  he  has  any  right  to  attemjit  to 
shelter  himself  for  a  violation  of  the  law?  of  the  country  under  the  opinions  of  • 
any  member  of  his  cabinet.  The  Constitution  never  vested  hia  cabinet  couoiel-; 
ors  with  any  such  authority,  as  it  never  vested  the  Freaident  with  authority  to ' 
suspend  the  taws,  or  to  violate  the  laws,  or  to  disregard  the  laws,  or  to  make  a{>- 
pointmenta  in  direct  contravention  of  the  laws,  and  in  defiance  of  the  final  actitMt 
of  the  Senate  acting  in  expi'csa  obedience  to  the  requirement  of  the  law, 

Mr.  Manager  Butler,  (after  examining  the  message.)  Yon  eu«  tight.  He  J 
reports  the  opinion  of  bis  cabinet. 

Mr.  Manager  BI^OHAM.  I  was  aware  that  I  was  right.  There  is  no  oolomble 
excuse  for  this  proceeding.  J  say  it  with  ail  respect  to  the  learned  counsel,  and 
1  challenge  now  the  production  of  authority  from  any  respectable  court  Uiat  ever 
allowed  any  tatai,  high  or  low,  official  or  iinoffieial,  to  introduce  bis  own  declar- 
ations, written  -or  unwritten,  made  after  the  fact,  in  his  defence.  That  is  the 
point  I  take  here.  I  heg  the  pardon  of  the  Senate  for  having  detained  tbem  so 
long  in  the  atatemeat  of  a  proposition  so  simple,  and  the  law  of  which  ib  bo 
clearly  settled,  running  through  centuries.     I  submit  the  question  to  them. 

Mr.  EvABTs.  Mr.  Chief  Justice  and  Senators — 

Mr.  Manage  Bctlbr.  Do  we  ever  have  the  olose  here  t 

Mr.  £vARTB.  I  dare  say  yon  have ;  but  I  also  bave  the  o^ortuiiity  to  apeak. 
No  queatioD  arises  of  my  irregularity,  I  take  it. 

Mr.  UaaagM-  Binqbam.  Ko,  no. 

Ui.  EvABTS.  Mr.  Chief  Justice  and  Senators,  the  only  apology  that  tbe 
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leaned  nasager  bu  made  for  the  course  of  bis  remarks  is  thp  (tosBumption  of 
yoar  time,  and  7et  he  hu  not  beritoted  t<i  m^,  and  ^;aia  to  repeat,  that  there 
js  B«t  «  color  of  jostifteation  for  the  attempt  of  the  President  of  the  United 
St«t«e  to  defend  hinnelf,  or  fiar  the  effort*  that  his  counsel  make. 

Mr,  Manager  Bcnoham.  Will  the  gentleman  dlow  me  to  correct  him  ?  I  do 
not  tjiink  the  gentleman  intendn  to  misrepresent  me  here. 

Kr.  EvAKTS,  I  do  not  mierepr^eat  you. 

itr.  Manager  Bingham.  I  did  not  mj.  then,  if  the  gentleman  pleases,  that 
thera  vas  no  colorable  excase  for  the  President  to  attempt  to  def^id  himself,  or 
for  his  connsel  to  defend  him.     I  did  not  saj  that. 

Hr.  EvAtiTS.  It  all  comes  to  the  same  thing.  Everjthing  that  is  attempted 
upon  our  view  or  line  of  the  subject  in  controversy,  unless  it  conforms  to  the 
preliminary  view  that  the  learned  maoagerB  cliooae  to  throw  down,  is  regarded 
U  oateide  of  the  color  of  law  or  of  right  on  the  part  of  the  Pieeideut  or  hb 
conn^,  and  so  it  is  repeatedly  charged. 

Now,  if  the  crime  was  completed  on  the  Slst  of  February,  which  is  not  only 
the  whole  basis  of  this  ailment  of  the  learned  managers,  hut  of  every  other 
^  argument  upon  the  evidence  that  I  have  had  the  honor  of  hearing  from  them,  I 
shordd  like  to  know  what  application  or  relevancy  the  resolution  passed  by  the 
Senate  on  the  31st  of  February,  after  the  act  of  the  President  had  been  com- 
pleted, and  after  that  act  had  been  communicated  to  the  Senate,  has  on  the  issue 
of  whether  that  act  wae  right  or  wrong  ?  And  if  the  fact  that  it  is  an  expression 
of  opinion  relieves  the  testimony  from  the  possibility  of  admission,  what  was 
this  but  an  expression  of  the  opinion  of  the  Senate  of  the  United  States  in  the 
&«m  of  a  resolution  regarding  a  past  act  of  the  President  ?  Ther«  could  be, 
then,  no  single  principle  of  the  law  of  evidence  upon  which  this  fact  put  in  proof 
in  behalf  of  the  managers  could  be  admitted,  except  as  a  communication  from 
this  branch  of  the  government  to  the  President  of  the  United  States  of  its  opio- 
iOD  concerning  the  legality  of  his  action ;  and  in  the  same  line  and  in  immediate 
reply  the  President  communicates  to  the  Senate  of  the  United  States,  openly 
and  in  a  proper  message,  his  opinions  concerning  the  legality  of  the  act.  What 
woald  be  tbought  of  the  government  that,  in  a  crimind  prosecution,  by  way  of 
inculpating  a  prisoner,  should  give  in  evidence  what  a  magistrate  or  a  sheriff  had 
said  to  him  concerning  the  crime  imputed,  and  then  shut  the  mouth  of  the  pris- 
ooar  M  to.  what  he  had  said  then  and  t^re  in  reply  I  Why,  the  only  possibility, 
tbo  wily  acgnmeot  for  affecting  the  prisoner  with  criminality  for  what  had  been 
said  to  him,  was  that,  unrolled  to.  it  might  be  construed  into  admission  or  sub- 
raissioa ;  and  to  say  that  the  prisoner,  when  told  "  Vou  stole  that  watch,"  could 
Bot  give  in  evidence  his  reply,  "  It  was  my  own  watch,  and  I  took  it  because 
it  was  mine,"  is  precisely  the  same  proposition  that  is  being  applied  here  by  the 
leHned  raanag^v  to  this  conmuaioation  back  and  forth  between  the  Senate  and 
the  President. 

Mr.  Uaoagsr  Butlbr.  A  single  word,  Mr.  President,  upon  that  proposition. 
I  think  if  any  sherifF  should  say  to  a  thief,  "  Sir,  whose  wateh  is  that  ?"  and 
the  thief  could  not  mt^e  a  reply  until  four  days  afterward,  afier  he  was  indicted, 
a  written  statement,  then,  as  to  whose  watch  it  was,  and  putting  in  what  his 
'  neighbor  said  about  it,  woald  never  be  received.  I  take  the  iIlaetr*tion  ;  it  is  a 
gowi  one,  an  excellent  illustration.  A  sheriff  says  to  a  prisMier.  "  Where  did 
Toa  get  that  watch  ?"  Four  days  ^terwatd,  after  he  bu  boea  la  jail,  after  the 
indictment  is  being  found  against  bim,  and  while  the  court  is  in  session,  he  scnda 
an  answer  to  the  sheriff  and  aays  that  answer  ainst  be  given  in  evidence :  and  not 
onlf  that,  but  he  puts  in  that  answer  wixa,t  everybody  d»e  said,  what  Soar  or  five 
mmmid  to  faim,  u  is  the  caae  in  tbii  nessage.  He  is  notoomteet  with  putting 
in  bis  own  antwer,  but  he  pnta  in  the  view  of  tkt  c^net.  Now,  we  object. 
(  If  tbey  will  fetch  the  cabinet  here  and  let  im  crou-euuHBe  dteoa,  and  fiod  out 
/  nhai  mey  atttmt  -wbea  ^ey  gave  him  any  odvioe,  and  how  ihoj  came  to  gi^^ 
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it  to  him,  and  nnder  wtat  cirenmstanoeB  they  gave  it  to  him,  we  shall  have  a 
different  reply  to  maketo  that.  But  at  present  we  do  not  want  them  to  put  in 
(to  carry  out  the  parallel)  what,  after  he  got  into  jail  and  coiiniltcMJ  with  the 
prisoners  in  the  same  room,  he  says  was  his  answer,  and  what  the  prisoners  who 
were  with  him  said  about  it. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  every  case  is  to  be  regarded 
according  to  its  circumstances,  and  you  will  jud^  whether  a  communication  from 
you  to  the  President  of  the  United  States,  communicated  to  him  on  the  S8d  of 
Fehroary^^— 

Mr.  Manager  Bctleb.  The  Slst. 

Mr.  EvARTS.  I  understood  you  to  say  that  you  conld  not  say  that. 

Mr.  Manager  Butler.  Ten  o'clock  at  night  on  the  StBt. 

Mr.  EvARTS.  You  got  at  it  then.     You  did  not  have  it  before. 

Mr.  Manager  Bingham.  I  read  it. 

Mr.  EvAHTS.  Ten  o'clock  at  night  on  the  Slst  the  communication  was  sent 
to  him.  The  Senate  was  not  in  seeaion  on  the  22d,  as  I  am  informed,  more 
than  an  hour,  it  being  a  holiday,  and  this  message  sent  in  on  Monday,  Sunday 
intervening,  is  not  an  answer  according  to  the  ordinary  course  of  prompt  and 
candid  treaty  between  the  Senate  and  President  concerning  a  matter  in  differ- 
ence, or  an  answer  to  imputation  communicated  to  him.  As  for  the  simile  of 
the  President  being  in  prison,  we  have  removed  that  by  showing  that  he  was 
not  imp^h«d-Hntil  five  o'clock  in  the  afternoon  of  Monday  the  24th;  and  as 
to  tlm.i(lSile  that  the  cabinet  were  his  fellow-prisoners  in  the  same  cell,  the 
answer  is  that  they  have  not  been  impeached  at  all.  But  we  do  not  pursue 
these  trivial  illustrations.  The  matter  is  within  the  intelligence  of  the  court, 
and  must  he  disposed  of  by  it- 
Mr.  Manager  Bingham.  Mr.  President  and  Senators,  I  desire  to  say,  once 
for  all,  to  the  Senate,  that  I  have  said  no  word,  and  intend  to  say  no  word, 
dnring  the  progress  of  this  trial,  that  justifies  the  assertion  of  counsel  for  the 
President  that  I-  deny  his  right  to  make  a  defence  either  in  person  or  by  his 
counsel.  What  I  insist  upon  here,  and  ask  the  Senate  to  act  upon,  is  that  he 
shall  make  a  defence  precisely  as  unofficial  citizens  of  the  United  States  make 
defences,  according  to  the  law  of  the  land  and  not  otherwise  ;  that  he  shall  not 
after  the  commission  of  crime  manufacture  evidence  in  his  own  behalf,  either 
oral  or  written,  by  hia  own  declaration,  and  incorporate  in  it,  too,  the  declara- 
tions of  third  persons  and  throw  it  upon  the  court  as  testimony.  It  has  never 
been  allowed  in  any  respectable  court  in  this  country  upon  any  occasion. 
When  men  stood  upon  trial  for  their  lives  they  never  were  permitted  after  the 
fact  to  manufacture  testimony  by  their  own  declarations,  either  written  or 
unwritten,  and  on  their  own  motion  introduce  it  in  the  courts  of  justice. 

I  have  another  word  or  two  to  say  in  the  light  of  what  has  dropped  from  the 
lips  of  the  counsel.  He  has  evaded  most  skilfully  the  point  I  took  occasion  to 
make  in  the  hearing  of  the  Senate,  that  here  is  an  attempt  to  introduce  pot  only 
the  written  declarations  of  the  accused  in  his  own  behalf  after  the  fact,  but  the 
declarations  ol  third  persons,  not  under  oath,  and  their  conclusions  reported  la 
Ibis  message  of  the  24th  of  February,  1808.  I  venture  to  say  that  e  propo- 
sition of  the  extent  of  this  never  was  made  before  in  any  tribunal  of  justice  in 
tlie  United  States  where  any  man  stood  accused  of  crime,  not  simply  to  give 
his  own  declarations,  but  to  report  the  declarations  of  third  persons  m  hia  own 
behdf  and  throw  them  before  the  Senate  as  testimony. 

One  other  remark.  The  gentleman  seems  to  think  that  the  President  had  a 
nght  to  send  a  message  to  the  Senate  of  the  United  Sutfla  which  should  operate 
as  evidence.  I  concede  that  the  President  of  the  United  States  has  the  right 
wdor  the  Oonstitntion  to  communicate  from  tinte  to  time  to  the  two  houses  of 
JJwgw«»  anch  aiMlers  as  he  thluka  pertain  to  the  pabiie  interest  ;  and  if  he 
""nks  that  is  of  the  public  intCTcM  he  may  *>  w  j  but  I  deny  that  there  is  any 


i  by  Google 


HA  IUPJUOaU|:NT  OF   TUB  PaE810£fiT. 

colorabia  ezcase  (I  repeat  those  wards  here)  for  iatimattog  that  the  Frestdeat  of 
the  United  States,  charged  with  the  commiesion  of  crime  od  the  21at  of  Feb- 


ruary, IS6S,  and  proved  ^uiltj,  I  undertake  to  say,  br  his  written  confession, 
to  the  satisfaction  of  every  intelligent  and  unprejudiced  mind  in  and  out  of  the 
Senate  in  this  country,  could  procei^d  to  manufacture  a  defence  three  days  after 
the  fact  in  the  form  of  a  messflge.  That  is  the  point  I  make  on  the  gentleman 
here.  He  says  "  What  importance,  then,  do  you  attach  to  the  action  of  the 
Senate  V  We  attach  precisely  this  importance  to  it ;  that  the  law  of  the  land 
enjoined  upon  the  President  of  the  United  States  the  duty  to  notify  the  Senate 
of  the  BuspenBion  of  this  officer  and  the  reasons  therefor,  and  the  evidence  upon 
which  be  made  the  suspension.  The  law  of  the  land  enjoined  upon  the  Senate 
the  duty  to  act  upon  the  report  of  the  President  so  made,  together  with  his 
rejisons  and  the  evidence  which  he  adduced,  and  come  to  a  decision.  In  pur- 
suance of  the  requirement  of  the  second  section  of  the  tenure-of -office  act  the 
Senate  of  the  United  States,  hy  an  almost  unanimous  deci.sion,  came  to  the  con- 
claaion  that  the  reasons  furnished  by  the  President  and  the  evidence  adduced 
by  him  for  the  suspension  of  the  Secretary  of  War  were  insufficient,  and  in 
accordance  with  that  law  the  Senate  non-concurred  in  the  suspension.  The  law 
expressly  provides  that  if  they  concur  they  shall  notify  the  President.  The 
law,  hy  every  intendment,  provides  that  if  they  non-concur  they  shall  notify  the 
Secretary  of  War,  that  be  may,  in  obedience  to  the  express  requirement  of 
the  act,  forthwith  resume  the  functions  of  the  office  from  which  he  has  been  sus- 

finded.  They  did  give  him  that  notice.  Why  should  they  not  notify  the 
lecutive,  that  he  may  know  with  whom  to  communicate,  aart  not  be  longer 
Gommuuicating  with  the  Secretaiy  of  War  ad  interim,  General  Grant,  who  bad 
been  appointed,  in  accordance  with  the  provisions  of  the  act.  Secretary  of  War 
ad  interim  in  August,  1867  1 

The  gentleman,  I  trust,  is  answered  as  to  the  importance  and  propriety  of 
introducing  this  evidence ;  but  there  was  further  reason  for  it,  to  leave  the  Presi- 
dent without  excuse  before  the  Senate  and  before  the  people  for  persisting  iu 
his  unlawful  attempt,  in  violation  of  the  law  of  th<>  land,  to  execute  the  dutit-s 
of  the  office  of  the  Secretary  of  War  through  another  person  than  Edwin  M. 
,  Stanton.  It  was  his  business  to  submit  to  the  final  decision  of  that  arbiter  con- 
stituted by  the  tenure-of  office  act  to  decide  the  question  whether  the  suspension 
should  become  absolute  or  whether  it  should  be  rejected. 

But  here  is  a  mau  defying  the  action  of  the  Senate,  defying  the  express  letter 
of  the  law,  that  the  Secretary  of  War,  in  whose  suspension  they  had  refused  to 
concur,  should  forthwith  resume  the  functions  of  that  office,  proceeding  with  his 
conspiracy  with  Thomas  to  remove  him  and  to  confer  the  functions  of  this  office 
upon  another,  regardless  of  the  action  of  the  Senate,  regardless  of  thelaw  regula- 
ing  the  tenure  of  civil  offices,  regardless  of  tlie  Constitution,  regardless  of  his 
oath,  regardless  of  the  rights  of  the  American  people ;  and  he  winds  up  the 
farce  and  the  defiant  guilt  of  which  he  stands  convicted  by  act  before  the  Senate 
with  hlfe  written  declaration,  which  is  of  no  higher  authority  than  his  oral 
declaration,  made  three  days  after  the  fact,  and  asks  the  Senate  to  receive  it  as 
evidence. 

The  Chief  Justice.  There  is,  perhaps,  senators,  no  branch  of  the  law  in 
which  it  is  more  difficult  to  lay  down  precise  rules  than  that  which  relates  to 
evidence  of  the  intent  with  which  an  act  is  done.  In  the  present  case  it  appears 
that  the  Senate,  on  the  21st  of  February,  passed  a  resolutiou,  which  I  wUl  take 
the  liberty  of  reading  : 

Vhsreu  tbs  Senate  b»ve  rece<v«d  and  coii«idered  tite  commanie»tion  of  ths  P^^'^'? 
Btatjng  that  he  has  removed  Bdwin  M.  Stanton,  SeorBtftry  of  War,  and  l»d  designated  tte 
Adjaanl  GiBneral  of  the  armj  to  act  as  Secretary  of  War  ad  inlenm :  Therefore, 

J|«MMii  hf  ti<  S>«<(tcs/Me  Vtnttil  Sutet,  That  under  Che  ConititaUon  and  laWi  ot  tue 
United  SMtei  tlu  PrMldwit  has  no  power  to  mnov*  tbe  Seoretacj  ef  War,  and  to  daatfU*" 
any  otber  ofiicer  to  perform  the  datiaa  of  the  office  ad  intanm. 
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That  rcBolutiott  waa  adopted  on  the  Slat  of  February,  and  was  aerved,  as  the 
evidence  before  you  ahows,  on  the  eveniog  of  the  eame  day.  The  measage 
which  ia  now  proposed  to  be  introduced  waa  sent  to  the  Senate  on  the  24th  day 
of  February.  It  does  not  appear  to  the  Chief  Juatice  that  the  resolution  of  the 
Senate  called  for  an  answer,  or  that  there  was  any  call  upon  the  President  to 
anawer  from  the  Senate  itself;  and  therefore  he  must  regard  the  message  which 
was  sent  to  the  Senate  on  the  24th  of  February  as  a  vindicatioo  of  the  Presi- 
dent's act  addressed  by  him  to  the  Senate ;  and  it  does  not  appear  to  the  Chief 
justice  to  come  within  any  of  the  rules  which  have  been  applied  to  the  intro- 
duction of  evidence  upon  this  trial.  He  will,  however,  take  pleasure  in  submit- 
ting the  question  to  the  Senate  if  any  senator  desires  it.  (After  a  pause.)  If 
no  aenator  desires  that  the  question  be  submitted  to  the  Senate,  the  Chief 
Justice  rules  the  evidence  to  be  inadmissible. 

Mr.  Curtis.  Mr,  Chief  Justice,  we  wish  to  put  in  evidence  a  table  which  haa 
been  compiled  in  the  office  of  the  Attorney  General,  which  will  be  found  to  be, 
I  believe,  a  convenience  in  the  progress  of  the  trial  io  the  examination  of  the 
documentary  evidence  which  will  he  put  in. 
Mr.  Drake,  Mr.  President,  we  cannot  hear  the  honorable  connsel. 
Mr.  Curtis.  I  will  endeavor  to  make  myself  heard. 

The  Chief  Jui^ticb.  If  senators  will  observe  the  rules  of  the  Senate,  and  the 
gentlemen  who  are  in  the  chamber  and  the  persons  in  the  galleriea  will  abstain 
from  conversation,  it  will  be  much  easier  to  hear  the  counsel, 

Mr,  Curtis.  I  will  read  the  headings  of  this  table,  ao  that  the  nature  of  its 
contenta  may  be  perceived.  It  escludes  all  military  and  naval  officers,  alt 
judges  of  the  constitutional  judiciary  of  the  United  States,  all  judges  of  the 
Court  of  Claims,  all  officers  whose  appointment  is  vested  in  the  President  alone, 
the  heads  of  departments,  or  the  courts  of  law,  and  all  public  ministers,  consuls, 
aad  other  agents  of  foreign  intercourse.  They  are  excluded,  and  with  these 
exceptiona  "  the  following  is  an  approximate  lial  of  all  other  executive  and  ter- 
ritorial offices  of  the  United  States  now  and  heretofore  establiahed  by  statutory 
designation,  with  their  respective  statutoiy  tenures." 

Then  follows  the  list  of  officers  the  table  contains.  In  the  first  place  the  date 
of  the  act  of  Congress  by  which  the  office  was  created,  the  volume  and  page  of 
the  Statutes  at  Lai^e,  and  next  comes  the  name  or  title  of  the  office.  The 
fourth  column  shows  whether  the  tenure  of  the  office  waa  for  a  definite  term. 
Then  there  is  another  column  showing  whether  it  was  for  a  term  definite 
"  unless  sooner  removed,"  the,  first  colamn  being  for  a  definite  term  without  any 
qualification  whatever,  the  second  column  being  for  a  term  definite  unless  sooner 
removed,  the  third  column  for  a  term  indefinite  and  not  expressly  during  pleas- 
ure, and  the  fourth  for  a  term  indefinite,  but  expressly  "  during  pleasure." 
Mr.  Manager.BuTLER.  Before  you  put  that  in  we  wish  to  object. 
Mr.  Curtis.  One  moment.  The  names  of  the  offices  are  given,  and  then 
there  are  canied  out  in  these  columns  what  tenure  belongs  to  each  of  them.  Of 
course  ihia  ia  not  ofiered  as  strictly  evidence,  but  it  has  been  compiled  as  a  table 
■which  it  will  be  found  very  convenient  to  refer  to  in  argument,  but  which  it 
Would  be  neceasary  to  consult  and  turn  over  a  great  number  of  statutes  of  the 
United  Statea  in  order  to  make  use  of  or  arrive  at  these  resnlte.  Here  they  are 
^1  brought  under  the  eye,  and  we  desire  to  have  the  table  printed  ao  that  it 
"lay  be  uaelJ  in  argument  by  counael  on  all  sides. 

Mr.  Mana^  Butlbr.  I  observe,  Mr.  President  and  aenators,  that  there  is 
one  important  column  missing  in  this  table,  if  it  has  t«  have  any  effect  on  any- 
body's mind,  and  that  is  a  column  showing  whether  the  Senate  was  or  waa  not 
'1  session  at  the  time  any  one  of  thesp  officers  was  removed, 

Mt,  CuKTis.  It  has  nothing  to  do,  allow  me  to  say,  Mr.  Manager,  with 
removals  at  all.     It  is  the  tenure  of  office  merely,     it  has  no  bearing  on  any 
35  I  p 
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question  of  removal.  It  merely  gives  the  statute  tenures  of  these  different 
offices;  aud  ihere  are  no  facta  here  stated;  everything  is  derived  from  the 
statutes.  All  that  ia  in  the  tahle  is  derived  from  the  statutes  of  the  United 
States, 

Mr.  Manager  Biitlrb.  The  difficulty  that  we  find  is  that  this  is  proposed  to 
be  made  a  portion  of  the  evidence.  It  may  be  printed  and  appended  to  the 
argument  of  either  gentleman  or  sent  as  argument  to  the  table  of  any  senator — 
precisely  as  (if  I  may  use  it  as  an  illastration)  I  sent  my  brief — as  an  abBtract 
Irom  the  lawa ;  but  to  offer  it  in  evidence  and  to  have  it  printed  except  in  that 
way  ia  what  we  object  to.  The  reason  for  the  objection  must  be  obvious.  Who 
has  any  sarety  that  this  is  correct !  The  commissions  are  not  kept  by  the  At- 
torney General.     Tliey  are  in  the  Department  of  State. 

Mr.  EvARTS.  Thia  lias  nothing  to  do  with  commissions. 

i!r.  Manager  Butler,  Then  this  is  a  mere  abstract  of  the  laws  ? 

Mr.  EvABTS.  That  is  what  we  have  stated  exactly. 

Mr.  Manager  Butler.  Put  it,  then,  in  your  argmuent.  Why  should  your 
abstract  of  the  laws  be  put  in  evidence  any  more  than  anybody  else's  ?  Tho 
difference  is  thia  :  if  either  of  my  friends  on  the  other  aide  under  their  hand 
and  upon  their  examination  put  in  their  brief  an  abstract  of  law  I  abouid  believe 
tbat  the  law  was  exactly  as  it  purporta  to  be  abstracted.  But  they  do  not  claim 
that  they  have  examined  this  table — that  thia  is  their  work.  It  is  done  in  tbe 
Attorney  General's  office.  Now,  I  have  not  so  much  confidence  iu  everybody 
in  the  Attorney  General's  office  that  I  am  willing  to  take  his  abstract  of  laws 
and  have  it  put  in  these  solemn  proceedings.  If  Mr.  Binckley,  for  inatance,  the 
Aaaistant  Attorney  General,  should  prepare  any  paper  of  this  sort,  I  abouid 
look  it  over  a  great  while  before  I  should  give  it  great  weight,  and,  I  think,  the 
country  would  from  their  knowledge.  If  Mr.  Stanbery,  if  either  of  the  learned 
gentlemen  before  me,  will  examine  this  and  aay  that  from  their  examination  it 
IB  correct,  and  they  make  it  a  part  of  their  argument,  I  am  content;  but  until 
that  is  done  I  object  to  its  going  in  evidence.  Until  that  ia  done  1  object,  and, 
as  my  associate  says,  we  shall  object  then.     It  ia  not  evidence  in  any  form. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  senators,  there  is  but  a  word  to  he  said 
on  this  subject.  It  imparts  to  the  case  no  primary  evidence.  It  can  be  veri- 
fied by  oath  as  being  correctly  or  honestly  made  ,up,  if  that  is  required.  We, 
upon  onr  professional  credit,  present  it  as  in  our  belief  a  correct  statement  in  a 
tabular  form  of  the  distribution  of  the  atatutory  proviaions  concerning  the  tenure 
of  office  that  are  in  force  under  the  government  of  the  United  States. 

Mr.  Manager  Beitleh.  Allow  me,  without  interrupting  the  gentleman,  here 
to  ask  whether  he  haa  examined  it  so  as  to  know,  of  his  own  knowledge,  tliat  it 
is  so,  because  that  will  .njake  a  great  difference  to  my  mind. 

Mr.  EvAHTS,  So  presenting  it,  the  questiou  is  whether  you  pill  receive  it  as 
the  proper  and  necessary  tabular  introduction  to  the  documentary  evidence  coa- 
cerniag  these  different  classes  of  officea  in  respect  to  the  conduct  of  the  govern- 
ment in  filling  or  in  vacating  the  places.  We  did  not  expect  an  objection  to  be 
made,  leaat  of  all  upon  so  vague  a  notion  as  Mr.  Biuckley's  political  character, 
which  we  are  not  prepared  to  defend,  and  he  ia  not  present  to  defend  himselt. 
We  submit  it  to  the  Senate.  They  can  treat  it,  if  you  please,  as  a  preseutatitio 
by  us  now  presently  of  the  distribution  of  the  offices  of  the  United  States 
according  to  statute,  in  order  to  introduce  our  practical  and  actual  legal  testi- 
mony appropriate  to  each  class.     It  is  submitted  to  the  discretion  of  the  Senate. 

Mr.  Manager  Boutwbll.  Mr.  President  and  aenatora,  this  paper,  upon 
examination,  does  not  show  that  any  person  was  ever  appointed  to  office  or  waa 
removed  from  oifice.  „ 

Mr.  BvARTS.  So  we  have  stated,  over  and  over  again,  that  it  comes  out  ol 
the  statutes  bodily. 
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Mr.  Manager  BoiiTWBLL.  Then  I  am  utterly  unable  to  see  how  it  can  be 
regarded  as  testimony  upon  any  isBue  that  is  before  this  tribunal. 

Mr,  Trumbull.  Mr.  President,  I  move  that  the  paper  be  printed  aa  a  part  of 
the  proceedings  of  the  Senate, 

Mr.  EvARTS.  That  ia  all  we  deaire. 

The  Chief  Justice.  It  will  be  neceaaarily  printed,  having  been  offered  by 
the  counael  for  the  President.  The  Chair  will  put  the  question,  however.  Tou 
who  are  of  opinion  that  the  paper  be  printed  will  say  "aye;"  tliose  of  contrary 
opinion  will  say  "  no." 

The  motion  was  agreed  to. 

The  table  thus  ordered  to  be  printed  ia  as  follows : 
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Mr.  CrRTis.  Mr.  Chief  Justice,  we  now  desire  to  pnt  in  evidence  rather  in  a 
more  formal  manner  than  liaa  been  done  heretofore,  ahho'igh  the  subetantial 
facte  have  heoD  hrooght  before  the  Senate,  we  believe,  by  the  honorable  man- 
agei'a  themselvep,  the  proceedings  which  took  place  at  the  time  of  the  removal 
of  Mr.  Pickering  by  Mr.  Adams,  accompanied  by  a  certificate  that  the  letters  to 
ani3  from  various  persons  between  the  S9th  of  June,  1799,  and  the  Ist  of  May, 
1S02,  have  been  for  many  years  raiaeiag  from  the  files  of  the  Department  of 
State,  The  correspondence  itself,  therefore,  cannot  be  produced  from  the 
originals,  or  from  copies  of  the  originals,  but  no  doubt  they  are  correct,  as  those 
letters  were  read  the  other  day  by  the  honorable  managers  from  a  volume  oi' 
Mr.  Adams's  works.  They  are  the  eame  letters.  The  letters  are  not  here; 
they  are  not  in  the  department ;  but  they  are  printed  in  that  volume,  and  were 
read  from  the  volume  the  other  day. 

Mr.  Manager  Butlbb.  Wait  a  moment.  We  are  not  certain  about  this. 
[After  an  examination  of  the  documents  offered  in  evidence.]  Do  I  understand 
tjie  counsel  for  the  President  to  say  that  these  papers  show  anything  different 
from  what  was  shown  by  the  managers  1 

Mr.  Curtis,  No;  I  stated  that  in  substance  the  matter  was  now  before  the 
Senate,  but  we  wanted  the  formal  documents  to  be  pnt  in. 

Mr.  Manager  Butleh.  The  only  difficulty  I  find  is  this,  that  you  do  not  put 
in  all;  you  do  not  put  in  what  was  done  on  the  12th  of  May  as  well  as  the  13th 
of  May,  1800. 

Mr.  OiiRTis.  We  put  in  what  there  is  here.. 

Mr.  BVARTs,  Yott  have  already  put  in  the  other. 

Mi.  Manager  BtiTLER.  Very  good. 

Mr.  Curtis.  We  offer  these  documents  from  the  Department  of  State. 

Mr.  Manager  Butleb.  Very  well. 

The  docnments  thus  ofFei-ed  in  evidence  are  as  follows  : 
United  States  op  America,  DepaTlment  of  Stale: 
To  all  lo  aipm  these  presents  shall  come,  greetmg  : 

I  certify  that  tbo  aoeument  hereunto  auneied  is  a  tniB  copy,  carefully  examines  and  com- 
paTBd  with  the  original  tesolntion  of  the  Senftte,  dated  13th  May,  IdOO,  and  filed  in  this 
department,  confirming  John  Marshall,  of  VirMpia,  to  be  Secretary  of  State,  and  Samuel 
Dexter,  of  MaBlacbusetts,  to  be  Secretary  of  the  Department  of  War. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  Stale  of  the  United  States,  have 
hereunto  sabscribed  my  name,  and  caused  the  aeal  of  the  Department  of  State  to  be  affixed. 
.  ,  Done  at  the  dty  of  Waabington  this  5th  day  of  March,  A.  D.  iei>d,  and  of  the  inde- 
'^         '    pendence  of  the  United  Statea  of  America  the  ninety  second. 

WILLIAM  H.  SEWARD. 

United  States  op  America.  In  Senate,  Kay  13,  1800. 

The  Senate  proceeded  to  consider  the  message  of  tlie  President  of  the  United  States  of 
the  12th  instant,  and  the  nominations  contained  tlierein  of  the  Hon.  John  Marshall,  esq., 
of  Virginia,  to  be  Secretary  of  State  in  the  place  of  the  Hon.  Timothy  Pickering,  esq.,  removed; 
the  Hon.  Samuel  Dexter,  esq.,  of  Maasaohusetls,  to  be  Secretary  of  the  Department  of  War, 
in  the  place  of  theiHca.  John  Marshall,  nominated  for  promotion  to  the  office  of  State. 

Whereupon, 

ResnlBed,  That  they  do  advise  and  consent  to  tbo  appointments  agreeably  to  the  nomina- 
tions respectively. 

Attest:  SAMUEL  OTIS.  S«rt(ary. 

The  Chief  Justice.  The  executive  clerk  of  the  Senate  desires  to  correct  a 
statement  made  in  respect  to  the  nomination  of  Mr.  Ewing.  Mr.  Clarke  will 
make  the  correction. 

D.  W.  C.  Clarke  recalled. 

The  Witness.  I  stated  in  my  examination  thattbe  nomination  of  Mr.  Ewing 
was  brought  to  the  Senate  on  the  23d  of  February.  I  did  so  in  consequence 
of  a  memorandum  which  1  found  at  the  bottom  of  my  sheet.  J  find,  by  investi- 
gation since,  that  I  made  tliat  memorandum  from  the  fact  that  it  was  brought  to 


HosiedbyGoC^k 


556  IMPEACHMENT  OP  THE  PHE8IDBNT. 

tiie  Senate  chamber  on  the  a2d  of  February  by  Mr.  Moore,  but  the  Senate  was 
not  in  BBBBion,  and  he  returned  with  it  to  the  Executive  Mansion.  He  brought 
it  np  with  one  other  message  and  the  measage  of  the  President  in  relation  to  the 
removal  of  Mr.  Stanton  on  the  34th,  and  it  was  then  submitted  to  the  Senate. 

By  Mr.  Curtis  : 

Q.  I  want  to  see  if  I  correctly  understand  you.  I  understand  your  statement 
now  to  be  that  Colonel  Moore  hrought'it  and  delivered  it  to  you  on  the  22d,  but 
the  Senate  had  adjourned? 

A.  No,  air.     He  brought  it  up  on  the  32d  ;  he  did  not  deliver  it  to  me, 

Q   He  brought  it? 

A.  He  brought  it  on  the  22d,  but  the  Senate  was  not  in  session,  and  he  took 
it  back  to  the  Executive  Mansion. 

Q.  And  on  the  a4th  he  returned,  and  then  it  was  formally  brought  iii  1 

A.  That  ia  it. 

By  Mr.  Manager  Butler  : 
Q.  How  do  you  know  that  he  brought  it  here  ;  of  your  own  knowledge  ? 
A.  Only  by  the  information  of  Colonel  Moore. 

Q.  Then  all  you  have  been  telling  us  is  what  Colonel  Moore  told  youl 
A,.  Yes,  sir ;  that  is,  all  iu  regard  to  the  nomination. 

Mr.  Manager  Butlbb.  Very  well,  sir;  we  do  not  want  any  more  of  Colonel 
Moore's  information  from  you. 

Mr.  CUBTis.  We  will  call  Colonel  Moore. 
William  G.  Moohk  recalled. 

By  Mr.  Curtis  : 

Q,  (handing  to  the  witness  the  message  nominating  Thomas  Ewing,  sen.,  as 
Secretary  of  War.)  What  is  the  document  you  bold  in  your  hand  t 

A.  The  nomination  to  the  Senate  of  Thomas  Ewing,  sen.,  of  Ohio,  to  be  Sec- 
retary for  the  Department  of  War. 

Q.  Did  yon  receive  that  from  the  President  of  the  United  States  1 

A.  I  did. 

Q.  On  what  day  1 

A.  Oa  the  22d  day  of  February,  1868. 

Q.  About  what  hour  in  the  day  ? 

A.  I  think  it  was  after  12  o'clock. 

Q,  And  before  what  hour.l 

A.  And  before  one. 

Q.  Between  twelve  and  one  1 

A.  Between  twelve  and  one. 

Q.  What  did  you  do  with  it  ? 

A,  By  the  direction  of  the  President  I  brought  it  to  the  Capitol  to  present  '' 
to  the  Senate, 

Q.  About  what  time  did  you  arrive  here  7 

A.  I  cannot  state  definitely,  hut  I  presume  about  a  quarter  past  one. 

Q,  Was  the  Senate  then  in  session,  or  had  it  adjourned  1 

A.  It  had,  after  a  very  brief  session,  adjourned. 

Q.  What  did  you  do  with  the  document  in  consequence  1 

A.  I  returned  with  it  to  the  Executive  Mansion,  after  a.  visit  to  the  House 
of  Representatives. 

Q.  Were  you  apprised  before  you  reached  the  Capitol  that  the  Senate  had 
a^oumed  ? 

A.  I  was  not. 

Q.  What  did  you  do  with  the  document  subsequently  1 


y  Google 


IMPEACHMENT   OF   THE  PRESIDENT.  557 

A.  I  returned  with  it  to  the  Executive  MaBsion,  after  having  viaitecl  the 
Houae  of  Representatives. 

Q.  Was  anything  more  done  with  the  document  hy  yoa;  and  if  bo,  when, 
and  what  did  you  do  t 

A.  I  waa  directed  by  the  President  on  Monday,  the  24th  day  of  Fehraaiy, 
1868,  to  return  and  deliver  it  to  the  Senate. 

Q.  "What  did  you  do  in  consequence  ?  , 

A.  I  obeyed  tbe  order, 

Cross-examinecl  by  Mr.  Manager  Butler  : 

Q,  Was  that  open  and  as  it  is  now,  or  in  a  sealed  envelope,  when  you  took  it  1 

A.  In  a  sealed  envelope. 

Q.  Did  you  put  it  in  yourself  t 

A.  I  did  not, 

Q,  Did  yon  see  it  put  in  J 

A.  I  did  not. 

Q.  How  do  you  know  what  waa  in  the  envelope? 

A,  It  was,  I  believe,  tbe  only  mesHage  I  brought  that  day  ;  I  gave  it  to  the 
clerk,  who  sealed  it  and  handed  it  to  me. 

Q.  And  then  did  you  unseal  it  agaia  at  all;  or  did  you  examine  it  to  see 
what  was  in  it  until  you  loffit  here  on  the  34th  I 

A.  I  did  not,  to  my  recollection. 

Q.  Did  you  show  it  to  anybody  here  in  the  House  on  that  day  ? 

A.  No,  sir ;  it  was  sealed. 

Q.  Have  you  spoken  this  morning  with  Mr.  Clarke  here  upon  this  subject  f 

A.  He  asked  me  upon  what  date  I  had  delivered  the  message.  I  told  him 
the  24th. 

Mr.  Ct'RTTS.  I  now  offer  in  evidence,  Mr.  Chief  Justice,  a  document  which  I 
desire  to  be  read  by  the  clerk. 

Mr.  Manager  Butler,  Allow  me  to  see  it  before  it  is  read. 

Mr.  C'uKTis.  Certainly. 

{The  document  was  handed  to  Mr.  Manager  Butler  and  examined  by  him.] 

Mr.  Manager  Butler.  We  have  no  objection. 

The  Chief  Justice.  The  Secretary  will  read  the  document. 

The  Secretary  read  as  follows ; 
UsfTED  States  of  America,  Department  of  State : 
To  all  to  whom  these  presents  shall  come,  gntting  : 

I  certify  that  the  document  hereunto  anoesed  is  a  true  cofiy,  carefvilly  eiamined  and  conn- 
pared  with  the  origiDal  record  of  tliia  departmBiit,  authorizing  i'John  Nelson,  Attorney 
General,  to  discharge  the  duties  of  Secretary  of  State  ad  inierim  until  a  successor  lo  A,  P. 
Upshur  shall  be  appoinled,"  and  that  this  appoinliaent  was  made  during  the  sessbu  of  tlu 
Senate. 

I  further  certify  that  the  confirmation  by  the  Senate  of  John  C.  Calhoun  to  euccoad  Mr. 
Nelson  iS  a  true  copy  of  the  orielQal  filed  m  this  department. 

Id  testimony  whereof,  I,  William  H.  Seward,  Secretai-y  of  State  of  the  Uuiled  States,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  affiled. 

Done  at  the  city  of  Washiiietoo  the  6tb  day  of  April,  A.  D.  1HB8,  and  of  the  independence 
of  the  United  States  of  America  the  ninety-second. 

[L.  8.]  WILLIAM  H.  SEWARD. 

The  Hon.  John  Nelson,  Attorney  General  of  the  Untied  Stales,  will  dischar^  the  duties 
of  Setretarj  of  State  ad  interim  until  a  successor  to  the  Hon.  A.  P.  Upshur  shall  be  ap 
pointed. 

The  Department  of  State  will  be  put  into  mourning  for  the  death  of  the  Hon.  Abel  P. 
Upshur,  late  Secretary  of  Stale ;  and  all  foreign  envoys  and  ministers  uf  the  United  St*t«a, 
and  other  officers  connected  with  the  Department  of  State,  whether  at  home  or  abroad,  will 
wear  the  usual  badges  in"  token  of  grief  and  respect  for  hia  memory,  duriug  the  period  of 
thirty  days  from  the  time  of  receiving  this  order.  „„ 

'     '  JOHN  TYLEE. 

Februarv  29,  1844. 
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In  Senate  of  tub  United  States, 

March  6,  1344. 
RsialTed,  Tbat  tiio  Senate  advise  and  couaent  to  the  apromtment  of  John  C.  Calhoun,  of 
South  Cwolina,  to  be  Secretory  of  State  iu  place  of  Abel  P.  Upsbur,  deceased,  agreeably  to 


Attest!  ASBURY  DICKINS,  Secretary. 

Mr.  CnRTis.  I  now  offer  in  evidence  another  document  which  I  also  wish  to 
be  read  by  the  Clerk  after  it  has  been  inspected.  (The  document  was  handed 
to  the  Managera.) 

Mr.  Manager  Butler.  We  have  no  objection  to  this. 
The  Chief  Justice.  The  Secretary  will  read  the  document. 
The  Secretary  read  as  follows  : 
United  States  op  Americ*,  Department  of  State  .- 
To  all  to  lekora  these  presents  shall  come,  greeting; 

1  certify  tiiat  the  docameot  hereunto  annexed  is  a  true  copy,  carefnlly  eiamined  an^  com- 
pared with  the  origlaal  record  of  tbia  department,  authorizing  Winlieid  Scott  to  act  as  Sec- 
retary of  War  ad  interim,  during  the  vacancy  occasioned  by  the  resignation  of  George  W. 
Crawfonl,  and  that  tbia  appointment  was  made  during  the  session  of  tlie  Senate, 

I  further  certifr  that  the  confirmation  by  the  Senate  of  Charles  M.  Conrad  as  Secretary  of 
War  to  succeed  Geueral  Scott  is  a  true  ctyy  of  the  ori^nal  flled  in  this  department. 

In  leatimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States, 
have  hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  Stale  to  ba 
affiled. 

Done  at  the  city  of  WashlngloB  this  sixth  day  of  April,  A.  D.  1HG8,  and  of  the  independ 
ence  of  the  United  States  of  America  the  niaetj-second. 
[L.  s.]  WILLIAM  H.  SEWARD. 

I  hereby  appoint  Major  General  WinSeld  Scott  to  act  as  Secretaiy  of  War  ad  interim 
during  the  vaconey  oceaaioned  by  the  resignation  of  the  Hon.  George  W.  Crawford. 

MILl^AED  FILLMORE. 
July  '23,  1650. 

[Kxtract.] 
In  Executive  Session,  Senate  op  the  United  States, 

Auginl  15,  1850. 
Beiatrnd,  Tbat  the  Senate  advise  and  consent  to  tbe  appointment  of  the  tbllowing  named 
persons  agreeable  to  their  nominations  respectively  : 


Mr.  OuRTlS.  I  now  offer  la  evidence  three  papers,  all  of  which  relate  to  tho 
same  transaction.  I  have  put  them  in  an  envelope,  so  that  they  may  be  kept 
toother. 

(The  papers  were  handed  to  the  managers  and  examined  by  them.) 

Mr.  Manager  Butler,  (selecting  one  of  tbe  papers.)  We  object  to  this 
memorandum.  We  do  not  object  to  the  other  papers.  The  memorandum  of 
Mr.  Browning  is  not  better  than  anybody  else's  memorandum. 

Mr.  CdBTJS.  It  merely  etates  a  fact  which  appears  by  a  comparison  of  the 
date  of  the  commission  with  the  date  of  the  ad  mterim  appointment.  It  is 
immateriid. 

Mr.  Manager  Butler,  Very  good.     We  have  no  objection  to  tbe  other  papers. 

The  Chief  Justice.  The  Secretary  will  read  the  documents. 

Mr.  Curtis.  We  offer  those  which  are  not  objected  to. 

The  Secretary  read  the  documents,  as  follows  : 

Department  op  the  Interior, 

Wafhin^toa,  D.  C,  April  7,  1868, 
I,  O.  H.  Browning,  Secretary  of  the  Interior,  do  hereby  certify  that  the  anneied  paper  is 
a  true  copy  from  the  records  of  tbia  department. 


departme 


ly  whereof,  1  have  hereunto  subscribed  my  name  and  caused  the  seal  of  the 
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ExEcriTiVB  Mansios,  *. 

Washington;  Janaars  10,  imi.        ^ 
T  bereby  appoint  Mosps  Kelly  to  be  acting  Secretary  of  the  Interior  until  other. orrango 
meuts  can  be  made  in  ttie  premises. 

JAME8  BUCHANAN. 

Mr.  Manager  Butler,  May  I  ask  the  counsel  if  tliey  have  any  record  there- 
of what  became  of  the  Secretary  of  the  Interior  at  the  time  this  acting  appoint- 
ment was  made ;  whether  he  had  resigned  or  run  away,  or  wliat  1 

Mr.  Curtis.  I  am  not  informed.  I  cannot  speak  either  from  the  record  or 
from  recollection.     There  was  a  commission  sent  up  which  has  not  yet  been  read. 

The  Secretary  read  as  follows : 

United  States  op  America,  Department  of  State : 
To  ait  to  tcbom  llieae  presents  shall  come,  greeting  .- 

I  certify  that  tbe  documeot  hereunto  annexed  is  a  true  copy,  carefully  examined  and  com- 
pared ivith  the  original  record  in  tlila  department. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States,  hsTe 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  6th  day  of  April,  A.  D.  J863,  and  of  the  independ- 
ence of  tlie  United  States  of  America  the  ninety-second. 

[L.  S.]  WILLIAM  H.  SEWAED. 

I  0/  the  United  Stales  of  America : 
Us,  greeting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  patriotism,  integrity,  and  abili- 
ties of  Caleb  B.  Smith,  at  Indiana,  I  have  nominated,  and  by  and  with  tlie  advice  and  con 
sent  of  the  Senate  do  appoint  him  to  be  Secretary  of  the  Interior  of  the  United  States,  and  ili>, 
authorize  and  empower  him  to  execute  and  fulfil  the  duties  of  that  oltice  according  to  laiv. 
and  to  have  and  to  hold  tlie  said  office  with  all  the  powers,  privileges,  and  emolument^  theit'- 
uuto  of  right  appertaining  unto  him,  the  said  Caleb  B,  Smith,  during  the  pleasure  oE  th>' 
President  of  tbe  United  Slates  for  the  time  being. 

In  testimony  whereof,  I  bare  caused  these  letters  to  be  made  patent  and  the  seal  of  t!i^ 
United  States  to  be  hereunto  affised. 

Given  under  my  band,  at  the  city  of  Washington,  tbe  5tii  day  of  March,  in  the   year  o! 
our  Lord  1861,  and  of  the  independence  of  the  United  States  of  America  the  eiglity- fifth. 
[L.  s.]  ABRAHAM  LINCOLN. 

By  the  President : 

William  H.  Seward,  Stcretary  of  State. 
Mr.  UuRTis.  I  now  offer  in  evidence  a  document  which  relates  to  the  removal 
from  office  of  the  collector  and  appraiser  of  merchandise  at  the  city  of  Philadel- 
phia, aad  also  a  copy  of  the  commissions  issued  to  their  successors. 
(The  documents  were  handed  to  the  managers  and  examined  by  them  ) 
Mr,  Manager  Botleb.  Out  objection  to  thie,  Mr.  President,  is  that  this  is 
not  an  act  of  any  President  or  any  person  having  authority  to  discharge  officers. 
What  is  offered  is  a  letter  of  one  McClintock  Young,  acting  Secretary  of  the 
Treasury,  directed  to  the  appraiser  in  Philadelphia,  in  which  he  recites  a.  fact. 
That  is  what  is  offered  in  evidence — the  act  of  McClintock  Young,  acting  Sec- 
retary of  the  Treasury — which  he  writes  to  the  collector  of  customs  at  Phila- 
delphia, asking  him  to    hand  a  letter  to  Richard  Coe,  esq.,  saying  that  he  is 
directed  to  say  that  be  does  not  want  his  services  any  longer.     I  do  not  see  how 
it  hears  on  this  issue.     The  fact  that  somebody  was  commissioned  we  do  not 
object  to;  but  we  do  object  to  this  letter  of  Acting  Assistant  Secretary  McClin- 
tock Yonng. 
Mr.  Curtis.  Do  you  want  evidence  of  the  fact  that  be  was  acting  Secretary  1 
Mr.  Manager  Bu'I'LEK.  No,  sir ;  I  have  that  fact  among  these  commissions  of 
my  own. 

Mr.  Curtis.  The  documents  ate  ceftified  regularly  by  the  Secretary  of  the. 
Treasury  as  coming  from  the  records  of  that  department.  The  documents 
themselves  consist  of  two  letters  signed'  by  McClintock  Young,  who  it  is  admitted 
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■was  the  acting  Secretary  of  the  Treasury  at  the  time  when  he  ajgoed  these  let- 
ters. We  offer  them  in  evidence  to  ahow  acta  of  removal  of  these  treasury 
I  officers,  the  appiaiaer  and  the  collector  in  Philadelphia,  hy  the  act  of  McOlin- 
■     '    "  ■     ■      "        -  "  ..     ".  .  ..    ■  .  .    ,.  by 


(Mr.  Manager  BuTLJiB.  The  difficulty  we  find  is  not  removed.  Itiaan  attempt 
by  McClintock  Young,  Acting  Secretary  of  the  Treasury,  to  remove  an  oflScer  by 
reciting  that  he  is  directed  by  the  President  so  to  do.  If  thia  ia  evidence,  we 
have  to  go  on  and  try  the  question  of  the  right  of  McClintock  Yonng  to  do  this 
act,  to  see  whether  an  appraiser  is  one  of  the  "  inferior  officers"  that  a  Secretary 
of  the  Treasury  may  remove,  or  the  President  may  remove  without  the  advice 
and  consent  of  the  Senate  ;  we  have  to  go  into  a  new  series  of  in  ve  a  ligations. 
It  is  not  an  act  of  the  President ;  it  ia  not  an  act  of  the  head  of  a  department ; 
and  it  is  remarkable  as  the  only  case  that  can  be  foand  of  the  kind  so  far  as  we 
know  ;  and  if  it  was  evidence  at  all,  it  would  rather  prove  the  rule  by  being 
the  exception. 

Mr.  (luRTis.  I  understand  it  to  be  admitted  that  McClintock  Toung  was  the 
Acting  Secretary  of  the  Treasury. 

Mr.  Manager  Butler,  Yes,  air;  I  Lave  his  appointment. 

Mr.  CoKTis.  I  take  this  act  of  hia,  therefore,  as  if  it  had  been  done  by  a 
Secretary  of  the  Treasury, 

fltr.  Manager  Butler.  Yes,  sir. 

Mr.  Curtis.  He  says  that  he  proceeds  by  the  order  of  the  President,  and  I 
take  it  to  be  well  settled  judicially  and  practically  that  wherever  the  head  of  a 
department  aays  he  acts  by  the  order  of  the  Prt'sident  be  is  presumed  to  tell 
the  truth,  and  it  requires  no  evidence  to  show  that  he  acts  by  the  order  of  the 
President.  No  such  evidence  is  ever  preserved,  no  record  is  ever  made  of  the 
direction  which  the  President  gives  to  one  of  the  heads  of  departments,  as  I 
underatand,  to  proceed  in  a  transaction  of  this  kind.  But  when  a  head  of  a 
department  says  "  by  order  of  the  President  I  say  so  and  so  "  all  courts  and 
all  bodies  presume  that  he  tells  the  truth. 

The  Chiei'  Justice.  The  Chief  Justice  thinks  that  this  evidence  is  admissi- 
ble. The  act  of  a  Secretary  of  the  Treasury  ia  the  act  of  the  President  unless 
the  contrary  be  shown.  He  will  put  the  question  to  the  Senate,  however,  if 
any  senator  desires  it,  [After  a  pause.]  The  evidence  is  admitted.  Do  you 
desire  to  have  it  read  1 

Mr.  Curtis.  If  you  please,  your  honor. 

The  Secretary  read  ae  follows  : 

United  States  of  America, 
Treasurv  Department,  April  7,  J868. 

Parsuant  to  the  act  of  Congress  of  (he  22d  of  Febnin-ry,  1849.  I  hereby  certify  that  the 
annexed  are  true  and  correct  copies  from  the  records  of  this  department  of  the  cont missions 
issued  to  Richard  Coe  and  Charles  Francis  Breuil,  as  appraisers  of  merchandise  for  the  port 
of  Philadelphia,  in  the  State  of  Pennsylvania. 

In  witness  whereof  I  have  bereunto  set  my  hand  and  caused  the  seal  of  the  Tresstiry 
Department  to  be  affixed  on  the  day  and  year  first  above  written. 

Cl.  s.]  H.  McCUI,LOCH, 

Secretary  of  the  Treasury. 

Mr.  Curtis.  It  is  only  necessary  to  give  the  dates  of  those  commissions ;  you 
need  not  read  ihem  at  large. 

The  Secretary.  The  commission  of  Richard  Coe  is  dated  ihe  25tb  day  of 
June,  1841 ;  the  commission  of  Charles  Francis  Breuil  is  dated  the  30th  day  of 
August,  1 842. 

Mr.  Curtis.  Now  read  the  letters. 
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The  Secretary  read  aa  follows  ; 

TRBisiinv  Department,  August  17,  1849. 
Sir  :  I  am  directed  by  the  Praaiflent  to  inform  you  that  your  aervices  ftB  appraiser  of  mer- 
chandise for  the  port  of  Pliiladelphia  are  no  longer  required. 
I  am  very  reapectfully,  &e,, 

McCLINTOCK  YOUNG, 
Acting  Secretarg  of  llie  Treasnrg, 
Richard  COE,   Appraiser  of  Hferckaniliae.  PhUndelpkia. 

Trkasukt  Department,  August  17,  1942. 
Sir  :  I  have  to  request  that  you  will  deiiyer  (he  encloBecI  letter  to  Richard  Coe,  Esq., 
appnuaer  at  Philadelphia. 
I  am,  &.C., 

McCLINTOCK  YOUNG. 
Acting  Secretary  of  the  Treasury. 
COLLBCTOB  OP  THE  CUSTOMS,  PhiUddphia. 

Wr.  Curtis.  InowofEerin  evidence  documsnta  from  the  Navy  Department. 

(The  documents  were  handed  to  the  managers  for  examination.) 

Mr,  Stewart,  (at  2  o'clock  and  15  minutes,  p.  m.)  1  move  that  the  Senate 
take  a  recesa  for  15  minntes. 

Mr.  SuMNBR.  I  move  an  amendment  to  that,  that  bnsiness  be  resumed  forth- 
with after  the  expiration  of  15  minntea. 

The  Chibf  Justice.  The  Chief  Justice,  before  putting  the  ciuestion  on  that 
amendment,  begs  to  remind  senfitora  how  estremety  difficult  it  is  to  reanme  the 
business  of  the  Senate  mileaa  the  aenatora  are  present.  The  Chief  Justice  will 
put  the  question  on  the  amendment. 

1'he  nmendment  was  rejected. 

The  Ohfef  Justice.  The  question  now  ia  oa  the  motion  of  the  senator  from 
Nevada. 

The  motion  was  agreed  to. 

The  Chief  Justice  reaumed  the  chair  at  the  expiration  of  15  minutes,  but 
there  not  being  many  senators  present  busineaa  was  not  resumed  till  two  o'clock 
and  45  minutea  p.  m.,  when  the  Chief  Justice  aaid  : 

Senatora  wiU  please  give  their  attention.  Counsel  for  the  Preaident  will 
proceed  with  the  defence. 

Mr.  Manager  Butleh.  At  the  adjournment  I  was  about  objecting  to  the  papera 
offered  from  the  Navy  Department.  The  ground  of  my  objection  ia  this  :  the 
certificate  appended  does  not  certify  them  to  be  copies  of  recorks  from  the  Navy 
Department,  but  simply  certifies  "  that  the  annexed  ia  a  trne  statement  from  the 
records  of  thia  department,"  signed  by  "  Edgar  T.  Welles,  chief  clerk,"  and 
then  there  ia  an  attestation  that  he  is  chief  clerk.  Then  the  heading  of  the 
paper  is  "  memoranda."  so  that  the  paper  is  not  an  official  copy  of  the  record 
hut  ia  a  statement  made  op  by  the  chief  clerk  of  the  Navy  Department  of  cer- 
tain matters  which  he  has  i^ither  been  asked  or  volunteered  to  do  ;  and  the  diffi- 
culty about  it  is  that  it  is  informal,  and  they  leave  out  here  many  of  the  things 
which  are  necessary  to  ascertain  what  bearing  this  has  on  the  case.  For  instance, 
Tliomas  Eastin,  navy  agent  at  Pensaeola.  it  is  stated,  was,  oa  the  19th  of 
December,  1840.  dismissed  by  direction  of  the  President  for  failing  to  render  hia 
accounts,  and  Purser  So-and-so,  was  ordered  to  take  hia  place.  It  does  not  appear 
what  thpn  was  done,  whether  the  Senate  was  in  aesaion,  and  whether  the  Presi- 
dent aent  at  the  same  moment  an  appointment  to  the  Senate.  All  that  appears 
ia  that  on  the  29th  of  April,  1841,  the  President  appointed  Jackaon  Morton  navy 
agent  at  Pensaeola.  He  might  have  sent  in  Jackson  Morton's  name  at  the  very 
moment  that  he  dismissed  this  man.     Non  constat ;  it  does  not  appear  at  all. 

I  only  put  this  aaaa  illustration.  These  are  not  copies  of  records,  but  they  are 
certified  to  be  a  statement  made  up  from  the  lecorda  by  somebody  not  under  oath, 
and  who  has  no  right  to  make  statements, fend  they  are  wholly  illaaory.  Occasion- 
ally there  are  memoranda  in  pencil  upon  these  papers  niade  by  other  persona. 
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Mr.  Curtis,  We  can  apply  India-rubber  there,  aod  that  woald  remove  that 

Mr.Hftnager  Butler.  Yes,  iir.  The  difficulty  ie  not  so  much  what  is  stated 
heieas  what  is  left  out.  Every  tbingia  left  out  tliatia  of  value  to  the  underatauding 
of  this  case.  Here  are  memoranda  made  up  from  the  n^corda,  that  A  B  was 
rcTDoved,  but  the  circumstauces  under  which  he  was  removed,  who  w&a  nomi- 
nated in  his  place,  and  when  that  person  was  nominated,  do  not  appear.  It  only 
appears  that  somebody  was  appointed  at  Penaacoia. 

Mr.  Johnson,  Are  the  dales  given,  Mr.  Manager? 

Mr.  Manager  Butleh.  The  dates  are  given  in  this  way  ;  it  is  stated  that  on 
the  19th  of  December,  1840,  a  person  ia  removed,  and  then  on  the  5l!i  of  Jan- 
uary one  JohnaCoji  was  informed  that  he  had  been  appointed.  He  muat  have 
been  nominated  and  gone  through  the  Senate  and  been  confirmed  in  the  mean 
time,  Non  constat  but  that  he  was  nominated  at  t'lia  veiy  moment ;  and  if  he 
was  nominated  at  the  very  moment  the  other  man  was  removed,  the  value  of  it 
is  gone  as  a  precedent.  Then  Johnslon  was  lost  on  the  voyage,  and  on  the 
29th  of  April,  1S41,  another  man  was  appointed ;  but  the  whole  value,  I  say, 
is  gone  because  they  have  not  given  us  the  record ;  they  have  only  given  ua 
memoranda,  and  it  is  so  stated,  "memoranda  of  records."  Who  baa  any  com- 
mission to  make  memoranda  from  the  records  for  evidence  before  the  Senate  ? 
And  then  in  the  certificate  the  word  "copies"  ia  stricken  out,  and  ibe  words  are 
written  in  :  "  A  true  atatement  of  the  records" — a  atatement  such  as  Mr.  Edgar 
T.  Welles  chooses  to  make,  or  such  as  anybody  else  chooses  to  make.  I  never 
heard  before  that  anybody  had  a  right  to  corae  and  certify  memoranda  of 
recorda,  and  put  it  in  as  evidence.     That  is  one  paper. 

Then  the  next  paper,  although  it  purporta  to  contain  true  copies  of  records 
from  the  office,  consists  of  nothing  but  letters  about  the  appointment  and 
removal  of  officers,  navy  agents  again ;  but  being  so  removed  and  appointed, 
only  a  portion  of  the  correspondence  ia  given  us.  When  the  nominations  were 
sent  in  is  not  given  us.  I  do  not  mean  to  aay  that  my  friends  on  the  other  aide 
choae  to  leave  anything  out ;  but  whoever  prepared  this  for  them  has  chosen  to 
leave  out  the  materia!  facta,  whether  the  Senate  was  in  seaaion,  or  whether  other 
names  were  sent  in.  Now,  the  question  is  if  you  are  going  to  take  escerpts 
from  the  records. 

I  want  to  call  the  attention  of  the  Senate  still  further  to  the  fact  that  all  the 
officers  who  are  covered  by  these  papers  they  have  offered  are  appointed  under 
tbe  act  of  May  15,  1820,  for  four  years.     That  act  provided  that : 

All  district  attorneys,  collectors  of  the  customs,  uaval  officers,  and  surveyors  of  (he  cus- 
toms, navy  BgenlE,  receivers  of  pablie  moneys  for  lands,  registers  of  tlie  land  ofBces,  paj- 
maaters  in  tbe  army,  tlie  apothecary  geimral,  tbo  aasiataijt  upotiicearieB  general,  and  the  com- 
misaary  eeneral  of  purcbases,  to  be  appointed  under  the  laws  of  the  United  States,  shall  he 
,  appointed  for  the  terra  of  four  years,  but  shall  be  Temovablu  from  office  at  pleasure. 

So  that  their  very  tenure  of  office  settles  it  that  they  are  removable  "  at  pleas- 
ote,"  so  enacted  by  the  law  which  creates  them;  and  now  tlie  gentlemen  are 
goiHg  to  show  that  under  that,  in  some  particular  instances,  officers  were  removed 
at  pleasure,  but  not  to  show  how  they  were  removed,  the  manner  of  their  removal, 
and  then  to  attempt  to  show  that  by  memoranda  made  by  Edgar  T.  Welles,  cer- 
tified by  Gideon  Welles  to  be  chief  clerk.     Is  that  evidence ) 

Mr.  CrB'ns.  I  understand  the  substance  of  the  objectiona  made  to  these  doc- 
uments to  be  two.  The  first  is  that  these  are  only  memoranda  from  the  recorda 
and  not  copies,  not  full  and  formal  copies  from  the  records.  It  is  said  that  it  ia 
not  proper  to  adduce  in  evidence  such  statements  of  the  results  shown  by  the 
records  ;  that  instead  of  giving  a  table  containing  the  name  of  the  officer,  the 
office  wbieh  he  held,  the  day  when  removed,  and  the  person  by  whose  order  he 
was  removed  there  should  be  an  extended  copy  of  the  entire  act  and  all  the 
papers' relating  to  it.  .  Well,  in  the  first  place,  I  wish  the  Senate  to  call  to  mind 
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that  the  only  document  of  tliia  character  relating  to  removals  from  office  which 
has  been  put  in  by  the  honorable  managers  is  a  document  from  the  Department 
of  State,  which  contains  exactly  this  memorandum  of  facta : 

ScktitaU  B.  List  of  appoiatmenta  of  heads  of  depurtuionts  made  by  (he  President  at  anj 
time  during  the  aeiuiaii  of  the  Senate : 

Timothy  Pickering,  Postmaster  General,  Jane  1,  1794, 

Samuel  L.  Southard,  Acting  Secretary  of  the  Treaaurj,  January  26,  1829.  ^ 

And  HO  oa.  That  is,  it  is  a  list  extracted  out  of  the  records  in  the  Department' 
of  the  Secretary  of  State  containing  the  names  of  the  officers,  the  oiEces  they 
held,  the  date  when  they  were  removed,  and  the  authority  by  which  they  were 
temovied. 

Mr.  J.'HWSo.v.  How  is  it  certified  ? 

Mr.  CuRTts.  It  ia  simply  certified  by  the  Secretary  of  State  himaelf. 

Mr.  Manager  Butlek.  In  what  iangnage  1 

Mr.  CuRTES.  This  ia  a  copy  which  I  hold  in  my  hand,  and  I  am  not  prepared 
to  say  how  it  is  certified  ;  but  it  ia  in  evidence  and  can  be  seen.  I  think  it  will 
be  found  to  be  simply  a.  letter  from  the  Secretary  of  State  saying  that  there 
were  found  on  the  records  of  his  department  these  facta,  not  any  formal  certifi- 
cate of  extracts  from  the  records.  If,  however,  the  Seuate  should  think  that  it 
is  absolutely  necessary,  or,  under  the  circumstances  of  this  case,  proper  to 
require  these  certified  copies  of  the  entire  acts,  instead  of  taking  the  names, 
dates,  and  other  particulars  from  the  records  in  the  form  which  we  have  thought 
moat  convenient,  and  which  certainly  takes  up  less  time  and  space  than  the 
other  would,  we  must  apply  for  and  obtain  tliem.  If  (here  is  a  technical  dif6- 
cnity  of  that  sort  it  is  one  which  we  muat  remove 

Mr.  Johnson.  Will  the  counsel  state  what  the  act  of  Congress  is  which  makes 
these  certificates  evidence  ? 

Mr.  Curtis.  There  are  several  acta  of  Congress  ;  but  in  regard  to  the  Navy 
Department,  if  I  recollect  aright,  it  is  in  effect  that  copie8,of  the  records  and 
extracts  from  the  records  may  be  certified.     I  think  that  is  the  law. 

The  substantial  objection  which  the  learned  manager  undertook  to  state  was 
that  this  paper  which  we  now  offer  would  be  illuaory,  and  the  reason  is,  because, 
although  it .  shows  the  name  of  the  officer,  the  office  he  held,  the  fact  p(  his 
removal,  and  the  date  of  the  remfival,  it  does  not  show  whether  the  Senate  was 
then  in  seaaion,  and  it  does  not  show  what  the  President  did  in  connection  with 
or  in  consequence  of  that  removal  in  the  form  of  a  nomination  to  the  Senate. 
How  can  the  records  of  the  Department  of  the  Navy  show  those  facts  ?  They 
appear  here  on  your  records,  and  we  propose,  when  we  have  closed  the  offer  of 
this  species  of  proof,  to  ask  the  Senate  to  du'cctits  proper  officer  to  make  a  cer- 
tificate from  its  records  of  the  beginning  and  end  of  each  session  of  the  Senate 
from  the  origin  of  the  government  down  to  the  present  time.  Thai  ia  what  we 
shall  call  for  at  the  proper  time,  and  that  will  supply  that  part  of  the  difficulty 
which  the  gentleman  suggests.  The  other  part  of  the  difficulty  which  he  sug- 
gests is,  that  it  does  not  appear  that  the  President  did  not  fill  up  theae  removala 
by  immediate  nominations  when  they  were  mtide  during  the  aeasion  of  the  Sea- 
ate.  It  does  not  appear  either  way.  If  he  desires  to  argue  that  the  President 
did  fill  them  up  by  immediate  nominations,  he  will  find  the  nominations  aod  put 
them  in  undonbtedly.  The  records  of  the  Navy  Department,  from  which  thia 
statement  comes,  can  famish  no  information  on  that  subject,  and  therefore  it  is 
not  detective  in  that  particular. 

Mr.  Manager  Butler.  The»counsel  for  the  President,  I  think,  judge  well, 
that  when  they  can  find  that  we  have  taken  any  particular  course  that  must  be 
the  right  course  and  the  one  they  ought  to  follow.  We  eertaiuly  accept  thataa 
being  the  very  best  exposition  of  the  law  so  far  as  we  are  concerned.  But  the 
difficulty  is  this  :  We  ofier  testimony  sometimes  that  is  not  objected  to  ;  and  I 
asked  my  learned  friende,  I  think,  in  the  case  referred  to,  whether  they  objected 
to  that  evidence,  and  they  made  no  objection.     If  they  had,  I  might  have  beea 
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more  formal ;  but  that  Haee  not  meet  the  difficulty  quite.  The  difficulty  I  iiixl 
is  that  they  go  to  the  wrong  sourees  of  evidence.  Evidence  of  the  removal  find  . 
appointment  of  officers  and  the  affixing  of  the  seal  to  commissions  h  to  be  syjught  ; 
for  only  in  the  State  Department.  No  officer  who  is  removed  or  appointed  by 
and  with  the  advice  and  consent  of  the  Senate,  who  holds  hia  comraisaion  under 
Ihnt  tenure,  can  he  appointed  or  can  be  removed  wiihout  all  the  cireumatances 
appearing  in  the  Slate  Department;  and  there  ia  the  place  they  should  go  for 
this  evidence.  If  they  would  go  to  the  Stale  Department  they  would  get  it 
all,;  they  would  find  ont  when  he  waa  appointed,  when  he  was  removed,  when 
hia  enccessor  waa  appointed,  when  he  was  nominated,  and  everything  precisely 
aa  they  have  in  the  case  of  Mr.  Pickering. 

Mr.  Curtis,  Does  the  honorable  manager  understand  that  under  the  laws  of 
the  United  States  all  these  officers  must  be  commissioned  by  the  Secretary  of 
State,  and  that  the  facts  appear  in  his  department,  including  the  officers  under 
the  Interior,  the  Treaauny,  the  War,  and  the  Navy  Departments  1 

Mr,  Manager  BuTLER.  With  the  single  exception  of  the  Treasury,  I  do. 

Mr.  Curtis,  I  do  not. 

Mr.  Manager  BijtleR.  I  do  bo  understand  it,  and  it  will  so  appear,  I  think. 
But  at  any  rate  when  the  gentleman  takes  these  commissions  he  will  find  that 
the  commissions  all  emanate  with  the  seal  of  the  TJniled  States  and  the  signa- 
ture of  the  Secretaiy  of  State  upon  them.  The  testimony  that  he  oilers  ia  not 
the  commiaaions  of  these  officers  ;  and  to  show  that  thatia  the  fact  I  only  appeal 
to  his  own  papers  here.  Instead  of  seudingus  the  commissions  of  these  officers, 
what  is  the  evidence  of  the  appointment  1 

Navv  Deimrtmest,  March  34,  1838. 

Sir  ;  The  President  of  the  United  States,  by  and  with  the  advice  and  roDsent  of  the  Sen- 
ate, haTing  appoioled  jou  navy  agent  for  four  years  from  the  aad  of  March,  18.16,  I  have 
tbe  pleasure  to  eucluse  berewitli  your  commission,  dated  tbe  S4th  of  Match,  1838, 
I  am,  respectfully,  yours, 

M.  DICKERSON. 

LeOHAUD  JakvIS,  Esq.,  JVarj  ^^sn(,  Bastan. 

The  evidence  that  they  give  us  of  the  appointment  is  a  lelter  of  the  Secretary, 
reciting  the  fact  of  the  commission.  If  they  had  gone  to  the  State  Department 
they  would  have  found  the  record  of  the  commission.  Why  I  complain  of  it, 
and  that  ia  all  (he  reason  I  complain  of  it,  is  that  again  it  is  illusory.  If  it  was 
a  mere  matter  of  form  I  would  not  care  about  it.  If  my  friend  will  tell  me  tliat 
they  will  put  in  the  exact  dates  wlien  these  parties  were  nominated  I  shall  have 
■no  objection  ;'  but  they  place  either  upon  the  Senate  or  upon  me  the- burden  of 
going  to  the  records  and  looking  up  these  datea  and  looking  up  the  evidence  to 
.coutcol  their  evidence.  That  ia  to  say,  the  Senate  allow  them  to  put  in  memo- 
randa of  part  of  a  transaction,  and  put  upon  the  managers  of  the  House  of  Eep- 
.resentatives  the  burden  of  going,  and  looking  up  the  rest  of  it.  I  say  it  is  not 
right  to  do  so ;  that  where  they  put  in  the  transaction  they  ought  to  put  in  the 
whole  record  of  the  transaction,  and  then  we  can  all  see  exactly  what  the  trans- 
action waa. 

Mr.  President,  I  have  so  much  respect  for  my  learned  friends  that  whenever  they 

stale  a  matter  of  law  as  they  stated  it  to  the  learned  aeuator  from  Maryland, 

that  extracts  from  records  might  be  certified,  I  am  almost  afraid  to  object;  but 

I  beg  leave  to  read  from  Brightly's  Digest  the  seventeenth  section  on  page  267, 

although  it  is  a  very  bad  practice  to  read  from  digests  : 

I       All  books,  papers,  documenta.  and  records  in   the  War,  Navv,  Treasury,  and  Post  Office 

[   ■Departments,  and  the  Attorney  General's  office,  may  be  copied  and  certified  under  seal  in 

'    tbe  same  manner  as  those  in  the  Slate  Department  may  now  by  taw  be,  and  witli  the  same 

'force  and  effect,  and  the  said  Attorney  General  shall  cause  a  seal  to  be  made  and  provided  for 

^  office,  with  such  device  as  the  President  of  the  United  States  shall  approve. 

Mr.  JoMNsoKT.  What  is  the  date  of  that  act  ? 

Mr,  Manager  Botlbb,  That  act  ia  dated  February  22,  1849, 

Mr.  Johnson.  Thank  yon,  sir. 
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Mr.  Manager  Butler.  And  that  act  refers  to  the  act  of  Septeraher  15,  1789, 
which  provides ; 

That  Ml  ropiea  of  recarde  and  papers  iu  the  office  of  the  Dc^partment  of  State,  authenti- 
cated under  itie  seal  of  the  said  Department,  shall  be  evidence  equally  as  the  origiual  record 

I  have  not  seeo  any  statut*  which  gives  any  right  to  certify  extracts  of 
records.  If  these  were  extracts  of  entire  records  they  would  do  ;  but  these 
are,  memo  ran  da ;  that  is,  the  gloss,  the  interpretation,  the  collation,  the  diegesis 
of  the  clerk  of  that  department  of  the  records. 

The  (Jhief  Justick.  The  Chief  Justice  will  submit  the  questiou  to  the 
Senate. 

The  Chief  Justice  put  the  question,  and  declared  that  the  noes  appeared  to 

Mr.  ShekmAiV.  I  call  for  the  yeas  and  nays.  I  think  proof  of  this  kind 
ought  not  to  be  kept  out  on  a  technical  ground. 

Mr.  Hendricks.  I  wish  to  inquire  whether  the  objection  on  the  part  of  the 
managers  requires  that  the  entire  documents  relating  to  the  subject  in  the  depart- 
ments shall  lie  produced ;  whether  the  objection  goes  upon  that  proposition  ? 

The  Chikf  JusTicB.  The  rule  requires  that  a  question  asked  by  a  senator 
shall  be  reduced  to  writing. 

Mr.  Hendricks.  The  question  I  asked  was  for  information  of  the  managers 
themselves,  whether  the  objection  goes  upon  the  ground  that  the  documents  are 
not  certified  in  full  ? 

The  Chi-BF  Ji'stice.  If  there  be  no  objection,  the  senator  from  Indiana  caa 
put  his  question.     Otherwise,  the  rule  requires  that  it  shall  be  in  writing. 

Mr.  Mana<|^er  Butler.  I  did  not  understand  the  question. 

The  Chief  Justice.  The  senator  from  Indiana  will  repeat  his  question. 

Mr.  HuNDRiCES.  Tiie  question  which  I  wished  answered  by  the  managers 
was  whether  it  be  required,  in  the  progress  of  this  trial,  that  the  records .  shall 
be  given  in  full  so  far  as  they  relate  to  any  particular  question  ? 

Mr.  Manager  Butler.  That  ia  what  we  desire,  or,  otherwise,  it  seta 'us  to 
looking  up  the  same  record. 

Mr.  Co-^KLiMG.  I  wish  to  put  a  question  to  the  counsel  for  the  respondent, 
which  I  am  reducing  to  writing,  ana  will  have  prepared  in  a  single  moment. 

The  Chief  Justice.  The  counsel  will  please  redace  their  proposition  to 
writing. 

Mr.  CoNKLiNG.  I  beg  the  counsel  for  the  respondent  to  answer  the  question 
which  I  send  to  the  Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  New  York. 

The  Secretary  read  as  follows : 

Do  the  counsel  for  the  i-espondent  rely  upon,  any  statute  other  tbaa  that  referred  to  ? 

Mr.  Curtis.  I  am  not  aware  that  there  is  any  other  statute  bearing  on  it. 
By  extracts  from  the  records — of  course  I  do  not  mean  that  any  officer  was 
authorized  to  state  what  he  believed  the  auhatance  of  a  record  to  be— I  meant 
that  he  might  extract  out  of  the  record  a  particular  document. 

Mr.  Co^KLl'^Jo    Provided  it  waa  a  copy  so  far  as  it  went. 

Mr.  Cur  P  dd  w  a  py  so  far  aa  it  went.  In  that  same  connec- 
tion, perhap  I  a  M  Chief  Justice  and  senators,  that  we  do  not 
offer  these  d  m  ots  a  p  8  he  records  relating  to  the  eaaea  which  are 
named  in  t  d  m  n  h  ni  .  They  are  documents,  as  I  stated  at  the 
beginning,  fa  a  ba  a  that  which  the  managers  put  in,  containing 
the  aubstan  f  a  h  ca  name,  the  date,  the  office,  the  fact  of  removal. 
It  is  true  as  the  honorable  manager  has  said,  that  when  he  offered  that  he  asked 
us  if  we  objected.  We  aaid  no  ;  for  we  knew  it  would  take,  perhaps,  weeks  to 
make  out  all  those  records  in  fall. 
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Mr.  Edmunds.  With  permission.  I  should  like  to  make  an  oral  inqn'uy,  to 
eave  time,  of  counael. 

The  Chief  JirsTiCE.  If  there  be  no  ohjeetion  the  senator  from  Vermont  will 
pot  his  inquiry  without  reducin'^  it  to  writiwg. 

Mr.  Edmunds.  I  desire  to  know  whether  this  is  offered  as  touoliing  any 
qnestion  or  final  conclusion  of  fact,  or  whether  it  is  offered  raefely  as  giving  us 
a  history  of  practice  under  the  stBtutea  with  a  view  to  the  law  ? 

Mr.  OuRTfs.  Entirely  for  the  last  purpose. 

Mr,  Manager  Butlbr.  After  tha  etatemeiit  of  counsel,  that  this  doefi  not  go 
to  any  issue  of  fact,  hut  only  of  practice  under  the  law,  we  have  no  objection  to  it. 

The  Chief  Justice,  The  objection  on  the  part  of  the  managers  is  withdrawn. 
If  there  be  no  objection  on  the  part  of  the  Senate  the  evidence  will  be  admitted. 

Mr.  Ceiktis.  I  wish  there  should  be  no  misapprehension.  This  document 
goes  to  roatteta  of  fact ;  but  those  matters  of  fact  are  matters  of  pi-actice  nnder 
the  law,  which  I  supposed  was  what  the  senator  meant, 

Mr.  Edmvnds.  That  is  what  I  nnderstood. 

Mr.  Manager  Butler.  Then,  if  it  is  proof  of  matter  of  fact,  we  object  that 
it  is  not  proper  evidence, 

Mr.  Curtis.   Very  well. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  have  you 
reduced  your  proposition  to  writing  ? 

Mr,  Curtis.  Yes,  sir, 

Thf  Ctitef  Justicb.  The  Secretary  will  read  the  proposition. 

Mr.  Howard.  I  desire  to  ask  a  question  of  the  learned  counsel  for  the 
accused. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Michigan. 

Mr.  EvARTS.  Before  that  question  is  read,  perhaps  it  may  be  of  service  that 
I  should  ask  attention  to  what  I  have  turned  to  in  the  record,  and  that  is  the 
letter  of  the  Secretary  of  State,  wiiich,  at  page  ^51  of  the  record,  introduced 
the  schedule  that  was  put  in  evidence  by  the  managers. 

Mr,  JoHHSo.v,  What  is  the  schedule  t  • 

Mr.  EvARTS,  Of  heads  of  departments,     Mr,  Manager  Butler  said  : 

It  is  accompanied  with  a  letter  simply  describing  the  list,  which  I  will  read,  as  mere 
indncenient. 

Mr,  Curtis.  We  have  no  objection, 
Mr.  Manager  BDTLER.  I  will  r«ad  it : 

Department  of  State, 

STashington,  March  36,  1868. 

Sir  !  In  reply  to  the  note  which  yjon  addressed  to  me  on  the  a3d  instant,  in  behalf  of  the 
House  of  Represeotativee,  in  the  matter  of  the  impeachment  of  the  President,  I  have  the 
honor  to  submit  herewith  two  schedules,  A  and  B. 

Schedule  A  presents  u  statement  of  all  removals  of  the  heads  of  departments  made  by 
the  President  of  the  United  States  during  the  session  of  (he  Senate,  so  fur  es  the  since  can 
be  ascertained  from  the  records  of  this  department. 

Schedule  B  contains  a  statement  of  all  appointments  of  heads  of  departments  at  any  time 
made  by  the  Preeident  without  ttie  advice  and  couseut  of  tbe  Senal«,  and  while  the  Senate 
was  in  session,  so  tar  as  the  same  appears  upon  the  records  of  the  Department  of  State, 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

WILLIAM  H.  SEWARD. 

Hod.  Jobn  A.  Bingham,  Chairman. 

Then  follows  the  list,  the  production  of  the  documents  of  which  would  have 
occupied  '»  considerable  length  of  time. 

The  Chief  Justice.  The  Secretary  will  read  tbe  question  proposed  by  the 
senator  from  Michigan. 

The  Secretary  read  as  follows : 
I       Do  the  counsel  regard  these  memoranda  as  legal  eridence  of  the  practice  of  the  govern- 
ment, And  are  they  offered  as  auch  ? 

Mr.  Curtis.  The  documents  I  offer  are  not  full  copies  of  any  record.     Tbey 
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are,  t>ierefore,  not  strictly  and  technically  legal  evidence  for  any  purpose.  They 
are  extracts  of  facts  from  those  records.  Allow  me,  by  way  of  illustration,  to 
read  one,  so  that  the  Senate  may  see  the  nature  of  the  documents : 

Navv  Agkncy  at  New  York, 

June'iO.  1864. 
Isaae  Henderson  wna,  by  direction  of  Ihe  Presideut,  removed  from  tlie  office  of  Davy  agent 
at  New    York,    aod  iustratfed  to  trsusfer  to    FHyinaSter  John  D.  Gibson,  Uolted  Stiitei* 
navy,  £.11  the  public  funds  and  Other  property  in  his  charge. 

We  do  offer  tliat  as  technical  legal  evidence  of  the  fact  that  is  there  stated  ; 
hut  having  in  view  simply  to  prove,  not  the  case  with  Mr.  Henderson,  with  its 
merits  and  the  causes  of  his  removal,  &c.,  all  of  which  would  appear  on  the 
records,  but  thij  practice  of  ihe  government  under  the  laws  of  the  United  States; 
instead  of  taking  from  the  records  the  entire  documents  necessary  to  exhibit  his 
whole  case,  we  have  taken  the  only  fact  wh  ich  is  of  any  importance  in  reference 
lo  this  inquiry.  If  the  Senate  consider  that  they  must  adhere  to  the  technical 
rule  of  evidence,  we  must  go  to  the  records  and  have  the  records  copied  iu  full, 
and,  of  course,  for  the  same  reason,  read  in  full. 

Mr.  Manager  Boutwkll.  The  honorable  counsel  for  the  respondent  must  see 
that  if  they  do  not  prove  a  case  they  do  not  prove  any  practice.  The  first  thing 
to  he  done  in  order  to  prove  a  practice  is  to  prove  one  or  more  cases  going  to 
show  what  the  practice  is.  But  the  vital  objection  to  this  testimony  which  is 
now  offered  is,  if  my  examination  of  it  is  thorough  and  accurate,  that  it  relates 
to  a  class  of  officers  who  are  and  were,  at  the  time  the  transaction  spoken  of  in  • 
this  meraoraoda  occurred,  under  a  special  provision  of  law  by  which  they  were 
created,  which  takes  them  entirely  out  of  the  line  of  precedents  for  the  purpose 
of  this  trial.  That  is  the  vital  objection  to  tha  introduction  of  this  testimony. 
As  I  have  read  the  papers  hastily,  they  all  relate  to  navy  agents  and  officers 
who  were  created  by  a  statute  of  the  year  1820,  and  in  that  statute  a  tenure  of 
office  was  established  for  the  officers  so  created — four  years,  removableat  pleasure ; 
and  it  is  not  necessary  for  me  to  go  into  any  statement  here  of  the  reasons  which 
likely  controlled  the  Congress  of  the  United  States  in  1830,  which  led  them  to 
make  that  provision.  But  having  made  that  provisiim,  created  these  officers, 
removable  at  pleasure,  a  practice  shown  by  facts  few  or  toany  does  not  tend  in 
any  degree  to  enlighten  this  tribunal  upon  the  issue  oajR,l»obi  they  are  now 
called  to  pass,  because  these  o&cers  wero  lUti^t  }}jr  a  i^feil  statute,  had  a 
special  tenure,  and  by  that  tenure  were  mkJff'Miltivame  tll9n4  pleasure  of  the 
President ;  and  in  various  cases  un double.^ Arf^resMeni^M^fte  United  States, 
acting  in  conformity  to  that  statute  haa'^tooWW  ttoSe  officeia  Unless  the 
counsel  for  the  respondent  are  prepared  to  say  that  in  this  file  of  papers  which 
they  now  submit  there  is  evidence  to  "how  that  a  practice  has  prevailed  relating 
to  officers  not  enumerated  in  the  statute  of  1820  then  I  say  it  is  bat  a  waste  of  * 
the  time  of  this  tribunal,  knowing  what  those  paper-i  contain  and  knowing  what 
the  statute  is,  to  permit  the  iiitr>ducti>n  of  any  testimony  showing  a  practice 
wiiich,  if  prevaihng  and  admitted   does  not  enlighten  ua  at  ill  upon  the  matters 

Mr.  Curtis.  This  objection  Mr  Chief  Justice  and  Senators  has  reference 
to  the  merits  of  this  case  and  to  the  weight  and  effect  which  the  evidence  is  to 
have,  if  it  be  admitted.  We  may  have  been  under  an  entire  misapprehension 
as  to  the  views  of  the  honorable  managers  who  are  conducting  this  prosecution 
respecting  those  merits  ;  but  unless  we  have  been  under  such  a  misapprehension  ^ 
we  have  supposed  they  meant  to  attempt  to  maintain  that  even  if  Mr.  Stanton  ^ 
at  the  time  when  he  was  removed  held  at  the  pleasure  of  the  President,  even  if 
he  was  not  within  the  ten ure-of -office  act,  still,  Inasmuch  as  the  Senate  was  in 
session,  it  was  not  competent  for  the  President  to  remove  him  ;  and,  secondly, 
that  although  Mr,  Stanton  might  have  been  removed  by  the  President,  not  being 
within  the  tenure-of-office  act,  his  place  could  not  be  even  temporarily  supplied 
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by  an  or^er  to  General  Thomas,  because  tbe  Senate  waa  iii  seBsion,  aod  there 
■  could  be,  therefore,  no  ad  interim  appointment  uifule.  It  is  with  a  view  to  meet 
that  that  we  introduce  tbie  practice  of  the  govemmeiit.  It  is  with  a  view  to 
show  that  ^vlieu  the  President  had  a  right  to  remove,  it  mattered  not  whether 
the  Senate  was  in  ecBEion  or  not,  that  right  might  be  exercised,  and  that  if  tbat 
right  should  be  esercieed,  it  mattered  wot  whether  the  Senate  was  in  session  or 
not,  he  might  make  an  ad  intrrim  appointment.  If  the  learned  managers 
will  concede  all  those  grounds  to  us,  if  they  will  agree  that  tbe  sole  question 
bereia  whether  Mr,  Stanton's  tenure  of  office  was  fised  by  that  act,  and  if  it  was 
not  fixed  by  that  act,  that  tbe  President  might  remove  him  during  the  session  of 
the  Senate,  and  might  lawfully  make  an  ad  interim  appointment  during  the  ses- 
sion of  the  Senate,  then  we  do  not  desire  to  put  in  this  evidence. 

Mr.  SheRMAiv.  1  should  like  to  ask  the  bouorable  managers  a  simple  question. 

The  Chief  Justicb.  If  no  objection  be  interposed,  the  senator  from  Ohio 
will  put  his  question  without  reducing  it  to  writing. 

Mr.  Sherman.  It  is  whether  the  papers  now  offered  in  evidence  contain  the 
date  of  appointment  and  tbe  character  of  tbe  office ''. 

Mr.  EvARTS.  That  is  a  question  which  you  put  to  iiB. 

Mr.  JoH\soiS,  (to  Mr.  Sherman.)  You  said  "managers." 

Mr.  Sherman.  I  beg  pardon. 

Mr.  Manager  Butleb,  And  to  that  we  say  that  they  only  contain  the  date 
of  the  removal,  but  do  not  give  us  tbe  date  of  the  nomination,  which  may  have 
been  weeks  and  months  before  tbe  date  of  tbe  appointment,  as  nobody  knows 
better  than  the  Senate.     Tbat  is  tbe  trouble  about  it. 

Mr.  Curtis.  These  documents  are  the  records  of  the  Navy  Depnrtment. 
Allow  me  to  lead  once  more,  to  give  you  an  illustration  of  what  they  contain  : 

KAVV  MiF.NCY  AT  NEW  YORK. 

1804,  Juue  30.— Isaac  Handerson  was,  by  direction  of  the  PriJBideiit,  removed  from  the 
offife  of  navy  agent  at  New  York,  and  instructed  to  traiiafer  to  PaymflBter  John  D.  Gibson, 
United  States  navy,  a!)  the  public  funds  and  other  property  in  his  charge. 

That  is  the  character  of  tbe  document. 
-     Mr,  Johnson.  Does  it  give  the  date  t 

Mr.  CuRTiS-^^^i^sthe  date  of  the  removal. 

The  Ghikf  ^^^^HBH^^HHW^for  tbe  President  propose  to  offer  in  evi- 
dence two  dnci^^^^|^^^^^^^^B)epartmeiit,  exhibiting  the  practice  which 
has  existed  in  ^^^^^^^^^^^H^Bspect  to  removals  ft-om  of&ce.  To  tbe 
introduction  of^MVHHHm^9^Bi'able  managers  object.  The  Chief  Jus- 
tice thinks  that  the  evidenceiecom^tent  in  substance,  but  that  the  question 
of  form  is  entirely  subject  to  tbe  discretion  of  the  Senate,  and  in  tlje  Senate  alone. 
The  whole  question,  therefore,  is  submitted  to  the  Senate.  Senators,  you  who 
are  of  opinion  that  this  evidence  should  be  received  will,  as  your  names  are 
called,  answer  yea ;  those  of  the  contrary  opinion,  nay. 

The  question  being  then  taken  by  yeas  and  nays,  resulted — yeas,  36 ;  nays, 
16;  as  follows: 

Yeas— Messrs.  Anthony.  Bayard,  Bucltalew,  Cole,  Conkling,  Corbett,  Davis,  Dison, 
Doolitlle,  EdniuudB,  Ferry,  Fessenden,  Fowler,  Freliughuysen,  Griaies,  Henderson.  Hen- 
dricks. Howe,  JohuBon,  MeCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Moitun.  Patterson 
of  Mew  Hampshire,  Patterson  of  TenneBsee,  Kobs.  Saulsbury,  Slierman,  Stewart,  Sumner, 
Trumbull,  Van  Winkle,  Vickers,  Willey,  Wilson,  and  Yate»— 36. 

Navs — Mesurs.  Cameron,  Cattell,  Chandler,  Comiess.  Crngin,  Drake,  Harlau,  Howard, 
Morgan,  Nye,  Pomeroy,  BamBey,  Thayer,  Tipton,  and  Williams — 15. 
Not  voting — Messrs.  Norton,  Sprague,  and  Wade— 3, 

So  the  evidence  was  admitted, 

Kr.  CuBTiR.  Unless  the  honorable  managers  desire  those  documents  to  be 
read  «t  length,  we  do  not  insist  upon  it  on  our  part. 

Mr.  Manager  Bdtlbr.  We  do  not  desire  it. 

Mr.  Cdrtis.  Very  well  j  but  I  suppose  they  will  be  printed.     ("  Certainly.") 
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The  docnments  thus  offered  in  evidence  are  as  followa  : 


Umiteo  States  Navy  Department, 

ApHl  9,  IStiS. 


EDGA8  T.  WELLES, 
Chief  CUrk. 

Be  it  krtjwQ  tliit  Edgar  T.  Witlles,  whose  name  is  signed  to  tlie  above  certificate,  ia  now, 
and  tTBs  at  the  lime  ofso  ai^tjiug,  uhieF  clerk  in  tie  Mavy  Department,  aud  that  full  lytb 
and  credit  are  due  to  all  his  official  attestations  as  snch. 

In  teJitiniuny  wiiereoF  I  have  hereunto  subscribed  my  name  and  caused  the  seal  of  the 
Navy  Department  cf  the  United  States  to  be  affixed,  at  the  city  of  Washinglnn,  this  9th  day 
of  April,  ill  the  year  of  our  Lurd  lHti(J,  and  of  the  independence  of  the  United  States  the 
ninet J -second. 

[L.  S.  1  G.  WELLES,  Secrelarg  of  lite  Wuujf. 


Thomas  Eastin,  navy  agent  at  Pensiicola,  was  on  19th  December,  1B40,  dismissed  by 
direction  of  the  President.  . 

On  the  same  day  Purser  Dudley  Walker,  United  States  navy,  was  instructed,  until  other- 
wise directed,  to  act  as  navy  agent  in  addition  to  his  duties  as  purser  of  the  yard  and  station. 

Januaiy  ^>,  1841. — George  Johuston  was  informed  tJiat  he  had  been  appointed,  by  and 
with  the  advice  and  consent  of  the  Senate,  navy  agent  at  Pensacola  from  December  '2H,  IS40. 

Johnston,  it  appears,  was  lost  on  the  passage  to  Pensacola. 

April  'i'J,  1B41. — Tbe  President  appointed  Jackson  Morton  na,vy  agent  at  Pensacola. 

NAVY  AGfiNCY   AT   DOSTON. 

February  1,  JSIS.— Purser  John  N.  Todd,  United  States  n 
duties  of  navy  agent  for  the  port  of  Boston,  aud  continue  i 
further  orders  fruni  tbe  departmeol. 

February  1,  I8;i8. — D.  D  Brodhead,  navy  agent,  Boston,  was  informed  that  his  requisi- 
tion for  $10,000  had  been  received  and  the  amount  remitted  to  John  N.  Todd,  purser  of  the 
Boston  station,  who  hod  been  directed  to  discharge  the  duties  of  navy  egent  until  further 

The  duparlment  alluded  to  reported  embarrassments  of  his  private  atfairs,  and  as  the  ]egat 
term  of  bis  oppuiutmeiit  would  shortly  expire,  stated  that  it  felt  compelled,  under  the  circum- 
stances of  tbe  case,  to  suggest  to  him  the  propriety  of  tendering  at  tbis  time  his  resignation 
as  navy  agent. 

March  3,  1833. — Daniel  D.  Brodhead,  late  navy  agent  at  Boston,  was  requested  to  pay 
over  to  John  N.  Todd,  acting  navy  agent  at  Boston,  the  amount  of  public  funds  remaining 
in  his  hands  as  agent. 

Daniel  D.  Brodhead,  having,  in  a  lelter  dated  Boston,  February  98,  1838,  tendered  his 
resignation  as  navy  agent,  it  was  acknowledged  and  accepted  by  the  department,  Marcb5, 1838. 

ifcrch  24,  18:18. — Leonard  Jarvis  was  informed  of  his  having  been  aippointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent  of  the  Senate,  navy  agent  for  the  port  of  Boston 
from  March  22,  18:18,  and  John  S.  Todd  was  instructed  to  pay  oyer  to  him  the  amount  of 
public  funds  in  his  hands  as  acting  navy  ^ent. 

June  20,  1664.— Isaac  Henderson  was,  by  direction  of  the  President,  removed  from  the 
office  of  navy  agent  at  New  York,  and  instructed  to  transfer  to  Paymaster  John  D.  Gibson, 
United  States  navy,  all  the  public  funds  and  other  properly  in  his  charge. 

BAVV  AGENCY  AT  PHILADELPHIA. 

December  21!,  1864, — James  S.  Chambers  was  removed  from  the  office  of  navy  agent  at 
Philadelphia,  and  instructed  to  transfer  to  Paymaster  A.  E.  Watson,  United  States  navy,  all 
the  public  funds  and  other  property  in  his  charge. 

United  States  Navy  Depaiitmbnt,  April  9,  1868. 
I  hereby  certify  that  tbe  annexed  are  tr 

Be  it  known  that  Edgar  T.  Welles,  whose  name  is  signed  to  tbe  above  certiScale,  is  now. 
and  was  at  the  time  of  so  signing,  cbief  clerk  in  the  Navy  Department,  and  that  full  faith 
and  credit  are  due  to  all  bis  official  attestations  as  such. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  caused  the  seal  of  the 
Navy  Department  of  the  United  States  to  be  affixed  at  ihe  cityof  Washington,  this  9th 
day  of  April,  in  tbe  year  of  our  Lord  IS68,  and  of  the  independence  of  tbe  United  States,  the 
ninety-second. 

[L.  a.]  G.  WELLES,  Sarttaryafthe  Navy. 
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Navy  Department,  DecenAer  W,  1840. 
e  of  informing  jou  tliBl  having  failed  to  settleyour 
ijQent  Palls  of   the  Jepurtmeiit,  the  Presideut  bas 
directed  that  you  be  dismissed  the  service  of  the  United  States. 

Youwill,  therefore,  upon  the  receipt  of  this  cominimieation,  consideryour  functioaa  aaaavy 
B^nt  at  Pensacola  to  have  ceased. 

Until  the  arrival  of  your  successor,  PuTBer  Dudley  Walker  has  been  directed  to  act  as  navy 
a?ent,  to  whom  you  will  turn  over  the  funds,  books,  and  papers  biilonging  Ut  the  agency  at 
Peusacola. 

I  am,  TGspectfullr,  &m,, 

J.  K.  PAULDING. 
THOM.4S  Eastin,  Esq., 

Lale  Navy  AgeBt,  Pcitsacola. 

Navy  Depart.ment,  December  19,  H40, 
Sir  :  I  have  directed  §9,881  to  be  remitted  to  you,  beinR  the  amouut  of  your  requisitioa  of 
tbe  1st  November. 

Yon  will,  until  otherwise  directed,  act  as  navy  agent  at  Peusacola,  in  addition  to  your 
dotles  aa  purser  of  tbe  yard  and  atatioa, 

Afurtherremittance  of  $5,000  will  be  msfle  to  you  for  the  use  of  the  Uuil«d  States  steamer 
Warren. 

I  am,  respoctfully,  &u.. 


J,  K,  PAtrLDING. 


Navy  Depahtmbnt,  January,  5,  1841. 
Sir;  TJie  President  of  the  United  States,  by  and  with  the  advieeand  consent  of  tbeSenate, 
havioft  appointed  you  navy  agent  for  the  port  of  Pensacola,  West  Florida,  for  fuur  years, 
from  the  SiMth  December,  1840,  I  have  the  pleasure  to  enclose  hetenilh  your  commission, 
dated  tbe  5th  of  January,  1841. 
lam,  respectfully,  &c., 

J.  K.  PAULDING. 
Ogoroe  Johnstoh,  Esq., 

NatsAgint.  lyashingtati. 

Navy  Department,  April  20,  1841. 

Sir  :  The  President  of  the  United  States  having  appointed  you  navy  agent  for  the  port  of 
Pensacola,  West  Florida,  I  have  ttie  pleasure  to  enclose  herewith  your  commission. 

I  encioae  to  you  also  a  blank  bond,  which  you  will  execute  witb  at  least  two  sureties,  in 
tbe  sum  of  830,oiN),  to  be  approved  by  the  United  States  judge  or  district  attorney  for  the 
^istrictia  which  you  reside,  and  return  to  this  department  as  soon  as  praoticable. 


lam,  respectfully,  &c., 


GEORGE  E.  BADGEK. 


Navy  Department,  Jalg  16,  1841. 
SrB:  ThaPresidentoftbe  United  States,  by  and  with  the  advice  and  consent  of  the  Senate, 
Laving  appointed  you  navy  agent  for  the  port  of  Pensauola,  Florida,  from  the  29th  of  April, 
1841,1  have  the  pleasure  to  enclose  berewiibyour  commission. 
I  am,  respectfully,  &.C., 

GEOBGEE.  BADGER. 
Jackson  Morton,  Esq.,  Navg  Ageat,  Pensacola. 

Navy  Dbparembnt,  October  2,  1841. 
ivy  agent  for  Peosacnlft,  has  apprised  this  department  of 

'    '    ''    '    '--- ■-- -Q  the  dischai^e  of  his  dutief 

."s  and  property  h  ' 
agency,  and  take  his  receipt  for  the  same,  which  nill  be  a  sufficient  voucher  in 
cJyour  accounts  in  the  office  of  tbe  Foaith  Audilt- 
J  am,  leapectfnlly,  &c. 


Fiuter  D>  Waulek,  Acting  Nats  Agent,  Feniacola. 
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Navy  Depaktmemt,  Ftbruers  i,  1833. 
Sir  :  Your  requisitioE  for  810,000  has  been  received,  and  the  amount  remitled  to  Joiin  N. 
Todii,  parser  of  the  BoBton  station,  who  has  been  directed  to  discharge  the  duties  of  navy 
agent  until  further  orders, 

The  departmuot  regrets  that  the  reported  embarrassment  of  your  private  affaire,  and  tbe 
condidon  of  the  banks  in  Boston,  particularly  that  in  which  you  have  kept  your  public 
accoQuts,  renders  this  coarse  necessary. 

As  the  leg-al  term  of  your  appointment  will  sbo 
nnder  tbe  uircum stances  of  the  case,  to  suggest  tc 
your  resignation  as  navy  agent, 

I  am,  very  respectfully,  your  obedient  servant, 

M.  DICKEESON. 
D.  D.  Brodhe*d,  Esq.,  iVuiy  AgenI,  Boston. 

Navy  Department.  Febnary  1,  183S. 
Sir  ;  I  have  this  day  authorized  to  be  remitted  to  you  $10,000  under  pay  and  sub. — 
This  reniitlaiice  is  made  to  you  with  a  view  to  your  assumption  of  tho  duties  of  navy  agent 
for  the  port  of  Boston,  in  addition  to  jour  present  dnty,  which  you  will  do  on  receipt  of  this, 
and  ciintiuue  in  tbe  performance  thereof  until  further  orders  from  tbe  departmeot. 
I  am,  leEpectfully,  your  obedient  servant, 

M.  DICKERSON, 
John  N.  Todd,  Purter,  rniud  Stales  Xavy-yard,  Boston. 

Boston,  February  28.  1838. 
Sir  :  Some  time  since  I  received  a  letter  from  you  stating  that  Purser  Todd  was  charged 
nith  the  duties  of  navy  agent  in  my  place,  and  giving  tbe  reasons  of  the  department  therefor. 
Without  coucuriing'  in  the  opinions  of  the  department,  but  solely  to  relieve  it  Asd  the  govern- 
ment from  any  supposed  responsibility  or  embarrassment  in  relation  to  my  position,  I  have 
the  honor  to  tender  you  my  resignation  as  navy  agent  for  this  port,  believing  that  you,  as 
wel!  as  nil  others  having  official  ttusiness  with  me,  cau  bear  testimony  that  I  have  faithfully 
and  satJsJHctorily  performed  all  my  duties  as  a  public  ofHcer, 

1  have  the  honor  to  be,  with  great  respect,  your  obedient  servant, 

DANIEL  D.  BRODHEAD, 
Hon.  M.  DIi;KERRON,  Secretars  of  tie  Nary,  IVashingtOH,  D.  C. 

Navy  Department,  March  3,  1838. 
SiRr  I  request  that  you  will  pay  over  to  John  N.  Todd,  acting  navy  agent  at  Boston,  the 
'""'■""'  of  public  funds  remaining  in  your  hands  as  navy  agent,  for  which  his  receipt  will  be 
L  Buliicient  voucher, 
ben  I  last  saw  yoit  you  assured  me  that  I  should  teat  from  you  in  24  houra. 
I  regret  very  iiiuub  being  leCt  in  the  condition  I  am  as  to  the  navy  agent  at  Boston. 
I  am,  very  respectfully,  your  obedient  servant, 

M.  DICKERSON. 
Daniel  T>.  Brodkjsas,  Late  Navy  Agent,  Botton. 

NatV  DePARTMEBT,  Slarch  5,  1838. 
Sir;  Your  letter  of  the  38th  ultimo,  resigning  your  ofGceof  navy  agent  for  the  port  of  Bos- 
ton, has  been  ceceiveil,  and  your  resignation  is  accepted, 
I  am.  very  respectfully,  your  obedient  servant, 

M.  DICKEESON. 
D.  D.  Brodhead,  Esq.,  Late  Navy  Agent,  BosIoh. 

Navy  Departmbst,  Starch  24,  1838. 
Sir  ;  Leonard  Jarvis,  Esq..  of  Boston,  has  been  appointed  navy  agent  for  that  port  in  place 
of  D.  D.  Brodhead,  resigned.    You  will  therefore  pay  over  to  Mr.  Jarvis  the  amount  of  public 
money  in  your  hands  as  acting  navy  agent,  and  bis  receipt  will  be  to  you  a  proper  voucher 
in  the  settlement  of  your  accounts. 

So  much  of  your  requisition  of  the  13th  instant  aa  has  been  approved  will  be  remitted  to 
the  new  agent  with  as  little  delay  as  practicable. 

I  am,  very  respectfully,  your  obedient  servant, 

M,  DICKERSON. 
JoHB  N,  Todd,  Esq.,  Acting  Navy  Agent,  Boston. 

Navy  Department,  Matth24,  IS38. 
Sir;   You  having  been  appointed  navy  agent  for  tbe  port  of  Boston,  I  b 
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The  acting  navy  agent.  Purser  John  N.  To3d,  bas  teoQ  inBtmcteJ  to  pay  over  to  you  the 
public  money  ia  his  fiatids  A3  agent. 

Instructjons  with  regard  to  your  duties  as  oavy  agent  will  be  transmitted  to  you  by  the 
Fonrth  Auditor  uf  the  Tieaaury. 

I  am,  very  respectfully,  your  obedient  servant, 

M.  DICKERSON. 
Leonard  Jarvis,  Esq.,  Aaoy  Agent,  Boston. 

Navy  Department,  Manh  94,  18:13, 
Sir:  TbePresident  of  the  United  Slates,  by  and  with  the  advice  and  consent  of  the  Senate. 
havidg  appointed  yon  navy  agent  for  four  years  from  the  aad  of  Miirch,  MW,  I   have  the 
pleasure  to  enclose  herewith  your  coinoiisaion,  dated  the  a4th  of  Marcli,  1S38. 
I  aro,  respectfully,  yours, 

M.  DICIiERSON. 
Leonard  Jarvis,  Esq.,  Navy  Agent,  Boston. 

Navy  Department,  June  20,  1964. 
Sir  :  By  direKtiou  of  the  President  of  the  United  States,  you  are  hereby  removDd  from  the 
offiee  of  navy  ageul  at  Mew  York,  and  you  will  iinmedinlely  tiansfer  to  paymaster  John  D. 
Gibson,  paymaster  United  Slates  navy,  all  the  public  funds  and  other  property  in  your  charge. 
\ery  respectl'ully, 

GIDEON   WELLES,  Secretary  of  the  Navy. 

Isaac  Henderson,  Esq.,  jYocj  Agent,  New  York. 

Navy  DErARTMENT,  June  90,  1864. 
StR :  You  are  hereby  relieved  from  the  inspection  of  provisions  and  clothing  at  the  lirook- 
lya  navy  yard,  and  will  at  once  assume  the  duties  usually  appertaining  to  the  ofGce  of  navy 
agent  at  the  city  of  New  York. 

Mr.  Henderson  has  been  iostrucled  to  turn  over  to  jou  the  public  funds  and  ether  property 
in  hiBpossessiOD,  for  which  you  will  receipt  to  him.  You  will  not  permit  iiiin  to  remove  from 
the  office  any  of  the  books,  papers,  or  vouchers,  until  the  further  ojder  of  the  department,  but 
you  will  allow  him  to  place  in  the  office  an  agent  (shonld  he  desire  to  do  so)  to  protect  his 
iDitereBls  and  s«e  that  toe  books  and  papers  necessary  to  the  settlement  of  his  accounts  are 
not  used  in  a  manner  to  destroy  their  value  as  vouchers.  You  will  be  careful  to  dn  iiothinj; 
to  affect  in  any  way  the  liability  of  Mr.  Henderson  or  his  sureties  to  the  government. 

The  chief  of  the  bureau  of  provisions  and  clothing  will  explain  to  you  in  person  the  views 
of  the  department. 

Very  respectfully, 

GIDEON  WELLES,  Secretary  of  the  Navy. 
Paymaster  John  D.  Gibson, 

United  States  Nary,  Brooklyn,  New  York. 

Navy  Department,  Decemher  215,  1864, 
Sir  ;  By  direction  of  the  President  of  the  United  States  you  are  hereby  removed  from  the 
office  of  the  navy  agent  at  Philadelphia,  and  you  will  immediately  transfer  to  Paymaster  A, 
E.  Watson,  United  Slates  navy,  all  the  public  funds  and  other  property  in  your  charge. 
Very  respectfully, 

GIDEON  WELLES,  Secretary  of  the  Navy. 
James  S.  Chambers,  Esq.,  Nary  Agent,  FhUidelphia, 

Navy  Department,  December  2fi,  1864. 
Sir  ;  Mr,  James  8.  Chambers,  navy  agent,  Philadelphia,  has  been  instraeted  to  turn  over 
to  you  the  public  funds  and  other  government  property  in  bis  possession,  for  which  you  will 
receipt  to  bim,  and  you  will  at  once  assume  the  duties  usually  appertaiuiug  to  the  office  of 
navy  agent.  You  will  not  permit  Mr,  Chambers  to  remove  from  the  ofBce  any  of  the  hooks, 
papers,  or  vouchers,  until  the  further  order  of  the  department,  but  you  will  allow  him  to 
place  in  the  offiee  an  agent  (should  he  desire  to  do  so)  to  protect  his  interests  and  see  that 
the  books  and  papers  necessary  to  the  settlement  of  his  accounts  are  not  used  in  a  manner  to 
destroy  their  value  as  vouchers.  You  will  be  careful  to  do  nothing  to  affect  in  any  way  the 
liability  of  Mr.  Chambers  or  his  sureties  to  the  government. 

Should  Mr.  Chambers  reserve  a  portion  of  the  funds  in  his  possession  to  meet  outstanding 
checks,  the  assistant  treasurer  has  been  requested  not  to  honor  them  nnless  indorsed  by 
you  as  correct.    You  will  see  that  they  have  been  given  for  actual  government  dues. 

Your  office  will  be  kept  opeu  at  least  during  the  ordinary  banking  hours  in  Philadelphia. 
■Veiy  respectfully, 

GIDEON  WELLES,  Secretary  of  the  WoBj. 
PaymMler  A.  E.  Watsok, 

Uniled  StiUei  JVavy,  PkUadelphia. 
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Mr.  CuBTES.  There  is  one  other  docmnpiit  from  the  Navy  Department  which 
I  suppose  ii  not  distinguishable  from  tliose  that  h.ive  juat  been  admitted.  It 
purpovta  to  he  a  list  of  all  civil  officers  of  that  department  appointed  for  four 
years  uiicler  the  statute  of  May  15,  1820,  and  removable  from  office  at  pleasure, 
who  weie  removed  as  indicated,  their  terras  of  office  not  having  expired.  Then 
comes  a  list  giving  the  name  of  the  officer,  the  date  of  hia  original  appointment, 
the  date  of  his  removal,  and  by  whom  removed,  in  a  tabular  form. 

Mr.  JOH.\soN.  Does  it  give  the  date  of  the  appointment  of  his  auccesaor  ? 

Mr.  Curtis,  No  ;  there  is  nothing  said  aboat  hia  auceeaaor.  It  is  merely  the 
act  of  removal  of  the  officer. 

(The  docameiit  was  presented  to  the  managers  and  examined  by  them.) 

Mr.  Manager  Butlbr.  We  only  want  to  call  the  attention  of  the  Senate  to 
the  ixet  that  it  doea  not  contain  a  very  material  thing  which  our  schedule  con- 
tains, to  wit :  a  statement  whether  the  Senate  waa  or  waa  not  in  session. 

Mr.  Curtis.  We  ahall  get  that  in  another  form. 

Mr.  Manager  Butler.  Nor  who  was  nominated  in  the  place. 

The  CHiBt'  Justice.  The  evidence  ia  admitted  unless  there  be  some  objec- 
tion. 

The  docnment  is  (with  the  same  attestation  from  the  Navy  Department  as 
the  two  preceding  ones)  as  follows  : 

Table  IS. 
dcil  officers  a-ppointed  for  Jvut  years  under  the  statute  of  May  J5,  1 820,  and 

"  Removable  Jrom  office  at  pleasure,"  who  were  removed  as  indicated,  their 

terms  of  office  not  Jiaoing  expired. 


NAVY   AGENl 

s. 

Names. 

Date  of  ori^nal 

Term. 

Date  of  removal. 

By  whom    re- 
moyed. 

Amos  Bin ney 

James  Beatty 

Miles  King: 

J.  M.  Sherburne.. 

6May,  1826 

Do. 

Do. 

27  March,  1810.... 

4  March,  1829.... 

Do. 

MSJune.  ISiS 

4  years . 

IJuly,  l8-,!9 

Do. 

SlOclober,  1827-.. 

11  July,  1829 

Do. 

George  Hurrison.. 
JohnLflighton... 

3  March,  18:Kt.... 

Do. 

27  April,  1830 

4  years 

29  April,  1841 

Du. 

]  July,  1844 

R.  C.  Wetmore... 

18  March,  1H41  .... 

Do. 

I.  V.  Browne 

S.  McCiellan 

31  August,  1841  .. . 

William  B.  Scott.. 

B  October,  1848... 

Joseph  Hale 

S.  W.  Smith 

19  June,  1846 

8  July,  1846 

Walker  Anderson. 

GeoigeLajall.... 

13  March,  iB49.... 

William   Hindman 
B.  D.  Wright...  . 
E.  0.  Per^n 

do'. 

10  August,   1850... 

...do,... 

13  April,  1853 

Do. 

28  August,  1850.... 
1  April,  1858 

...do.... 

William  Flinn.... 

..-do.... 

N.  F.  Ammidown. 

8  February,  1839  . 

...do.... 

Do. 

H.  G.  8.  Key.... 

27  February,  1*0  . 

...do.... 

20MM',  1858 

...do.... 

18  April,  1861 

Do. 

William   Badger.. 

.-  do.... 

iMay,  1861 

Do. 

37  June,  1860 

6Miy,  1861 

Do. 

A.  E.  Sinitli 

16  December,  1857- 

2May,  1861 

Do. 

Isaac  Hmilerson.. 

19  July,  1861 

..-do.... 

20  June,  18S4 

Do. 

J.  S.  Chumbaa... 

'^" 

...do.... 

26  December,  1864 

Do. 

Mr.  Curtis  eent  a  large  masp  of  documcuta  to  the  managers  to  be  examined. 
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Tbe  Ohfrf  Justice.  Will  the  cnunsel  state  what  lie  proposes  to  offer? 

Mr.  Cl'rtis,  These  are  documents  from  tlie  Department  of  State  ebifwing  the 
removal  of  otficerB  not  only  during  the  Bession  of  tlie  Senate  but  during  the  receaa, 
and  covering  all  cases  of  vacancy,  the  purpose  of  the  evidence  being  to  show 
the  practice  of  tbe  government  co-extensive  with  the  necessity  that  arises  out  of 
the  different  eases — death,  resignation,  sickness,  absence,  removal.  It  differs 
from  the  scheuule  which  has  bten  put  in  by  the  learned  managers,  which  cov- 
ered certain  heads  of  departments  only,  because  tii.it  applies  only  to  removals 
daring  the  session  of  the  Senate.  It  includes  that,  but  it  includes  a  great  deal 
more  matter. 

Mr.  Manager  ButleB.  I  have  prepared  for  myself  the  same  list.  In  order 
that  the  Senate  may  sec  exactly  what  the  character  is,  and  may  judge  then  how- 
far  this  may  be  competent,  I  call  the  attention  of  ihe  Senate  to  one,  the  first  one 
that  opens,  not  by  any  manner  the  first  in  order,  but  the  first  one  that  happens  : 

Mav  27,  ]836. 

1  hereby  wipoint  C.  A.  Harris  to  perform  tbe  duties  of  Acting  Secretary  of  War  during  tbe 
lempoiary  tLbsence  of  the  Becretarv  for  tbe  Departuient  of  Wsr. 

ANDEF.W  JACKSON. 

Now  I  will  turn  over  to  the  next  page : 

I  hereby  authorize  and  appoint  Aaron  O.  Dayton,  cliief  clerk  of  the  Department  of  State, 
to  discharge  the  duties  of  Secretary  of  Stale  during  the  leuiporary  absence  of  that  officer  from 
the  seat  of  t'ovcrnuieut. 

M.  VAH  BURKN. 

Mr.  Manager  fimoHAM.  What  is  the  date  ! 

Mr.  Manager  Butler.  June  28,  1S37, 

I  authorize  J.  L.  Martin,  cliief  clerli  of  the  Department  of  Slate,  to  perform  the  duties  of 
Secretary  of  Slate  during  tlie  abaence  of  that  officer  from  the  scat  of  ftovernmeiit. 

MAKTIN  VAN  BUREN. 

That  is  dated  October  16,  1840.     Again  : 

Washisgton  Citv,  July  5,  1934. 
,irt 
it  the  Secretary  of  the 
'he  Navv  Department. 

ANDREW  JACKSON. 

There  are  but  two  exceptions  in  all  these  cases  to  tlie  form  I  have  given,  in 
various  modes  of  expression. 

Mr.  Curtis.  I  suppose  it  is  not  a  question  now  what  is  to  be  the  effect  of  tlie 
evidence;  but  do  you  object  to  it  J 

Mr.  Manager  Butler.  We  object  to  it  for  any  purpose.  It  is  handed  to  me 
as  a  toaas,  and  I  want  to  state  what  it  is,  and  then  I  will  te!i  you  what  I  object 
to;  I  cannot  do  so  before.  I  have  now  given  yon  all  the  forms  with  two  single 
exceptions.  The  first  exception  is  that  frequently  tho  language  of  the  letter  of 
appointment,  like  the  one  I  have  read,  has  been  given  to  cover  possible  contin- 
gencies. For  iiistanc;,  Asbury  Dickins  is  appointed  to  act  as  Secretary  of  the 
Treasury,  "  when  the  Secretary  shall  be  absent,"  looking  to  the  future,  expect- 
ing that  be  would  be  absent  on  such  a  day.  Then  there  are  three  other  cases, 
one  a  case  in  President  Monroe's  time,  where  he  appointed  aQ  acting  Secretajy, 
reciting  tbe  act  of  1799,  There  is  one  in  John  Quiuey  Adams's  time,  reciting 
the  act  of  1793.  There  is  one  in  General  Jackson's  time,  reciting  that  the 
appointment  was  under  the  act  of  1792.  These  .are  the  only  three  in  all  this 
iist  that  recite  the  act  under  which  they  are  made.  All  the  others  are  temporary, 
are  in  cases  of  death  nr  temporary  absences  from  the  seat  of  government  coming 
within  the  exact  terms  of  the  law  of  1792  or  1795, 

I  have  stated  what  these  cases  are.  Now,  the  simple  question  is — I  am  not 
going  to  argue  it — will  the  Senate  permit  a  series  of  acts,  done  under  the  law, 
and  exactly  in  conformity  with  tbe  law  of  1798  and  179S,  reciting,  where  they 
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recited  any  law,  the  act  of  1792,  to  be  iatroduccd  aa  evideuea  upon  the  trial  of  a 
case  for  an  act  which  ia  in  violation  of  the  act  of  March  2, 1867,  and  in  violation 
of  the  act  of  February  20,  1863?  Doea  it  throw  any  light — that  ia  to  aav,  ia 
there  8Uch  a  practice  ol'  the  government  shown  by  thie  as  throwa  any  light  upon 
the  qupatioii  now  in  hearing?  It  goes  to  the'counlry,  ii  goes  to  the  Senate,  that 
here  are  a  large  lot  of  appointmenta.  True ;  bnt  theae  appointmentB  are  in  con- 
formity with  the  law,  reciting  the  law  when  they  recite  any  law  at  all.  and 
always  reciting  the  exact  circumstances  to  which  the  law  applies.  Now,  are 
these  to  go  in  for  the  purpose  of  justifying  what  is  admitted  in  the  answer  to  be 
a  breach  of  the  law,  if  the  law  is  con stit alio n al  ? 

Mr.  (JuHTis-  I  do  not  wish  to  reply,  Mr.  Chief  Justice,  I  take  it  for  granted 
that  the  Senate  will  not  settle  any  question  aa  to  the  merita  of  this  case  under 
the  acts  of  Congress  when  we  are  putting  in  evidence. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  evidence  is  admia- 
aible  within  the  decisions  already  made  Of  the  value  of  it,  when  admitted, 
the  Senate  will  judge.  If  any  aenator  deaires  the  question  to  be  put  to  the 
Senate,  the  Chief  Justice  will  be  happy  to  put  it,  (After  a  pause.)  The  evi- 
dence is  admitted. 

Mr.  Curtis.  We  do  not  desire  to  have  the  documents  read.  They  are  very 
voluminona,  and  will  take  time,  and  it  is  quite  nnneceasary  to  read  them,  we' 
think,  or  have  them  read. 

The  documents  thus  offered  in  evidence  are  attested  by  the  Secretary  of  State 
in  the  usual  form  to  be  copied  from  the  records  of  his  department,  and  contain 
the  letters  of  authority,  designation,  or  appointment  in  the  following  cases : 

On  the  33d  of  November,  1819,  Cliristoplier  Vanderventer,  chief  clerk  of  the  War  Depart- 
ment, was  authorized  by  President  Monroe,  under  tbe  act  of  Ma}'  6,  179^,  to  perform  the 
dntii^s  of  Secretary  of  War  dnriug  the  illii«as  of  John  C.  Calhoun,  aeurctarj'  for  that  depart- 


On  the  7th  of  March,  1825.  President  J,  Q.  Adams  appointed  Samuel  L,  Southard,  Socre- 
larj  of  the  Navy,  to  perform  the  duties  of  Secretary  ol  War,  that  office  having  become 
THcant,  until  tbe  vacancy  should  be  filled, 

On  the  2fitb  of  January,  lH-29,  Preaident  J,  Q,  Adams  appointed  Samuel  L,  Southard,  Sec- 
retary of  the  Navy,  under  the  authority  conferred  by  the  act  of  May  S,  IIS2.  to  perform  the 
duties  uf  SecreCury  of  the  Treasury  until  a  successor  should  ba  appointed  to  Richard  Rush, 
Secretary  of  the  Treasury,  he  being  unaijle  to  perform  his  duties  by  severe  illness,  or  until 
the  inability  should  cease. 

On  the  4th  of  March,  1629,  President  Jackson  appointed  James  A,  Hamilton  to  take  charge 
of  the  DepartmenC  of  State  until  Governor  Van  ISureti  should  arrive  in  tbe  I^ity. 

On  the  24th  of  April,  1B29,  President  Jackson  appointed  Asbury  Dickens  Secretory  of  the 
Treasury  until  tJie  return  of  Mr.  Ingham  to  the  city. 

On  the  7ih  of  July,  IUSS,  President  Jackson  appointed  William  B.  Lewis  acting  Secretary 
of  War  during  the  atisence  of  the  Secretary. 

On  the  ath  of  July,  l&i9,  President  Jackson  appointed  Richard  H.  Bi-adford  to  take  charge 
of  the  Navy  Department  and  perform  the  duties  thereof  in  the  absence  of  tbe  Secretary  of 
the  Navy, 

On  the  19th  of  August,  I6ii9,  President  Jackson  appointed  William  B.  Lewis  acting  Sec- 
retary of  War  during  the  absence  of  the  Secretary  ol  War, 

On  the7th  of  November,  1«29,  President  Jackson  appointed  J.  0.  Randolph  to  perform 
the  duties  of  Secretary  of  War  until  tbe  return  of  tbe  Secretary,  John  H.  Eaton,  he  being 

On  [he  jlith  of  June,  1630,  President  Jackson  authorized  Philip  O.  Randolph  to  act  as 
Secretary  of  War  while  John  H.  Eaton,  the  Secretary,  should  be  absent. 

On  tlie  8tb  of  March,  1831,  President  Jackson  audiorized  Philip  G.  Randolph  W  act  as 
Secretary  of  War  during  the  confinement  of  the  Secretary  by  sickness. 

On  the  19th  of  March,  i831,  Preaident  Jackson  authorized  John  Boyle,  chief  clerk  of  the 
Navy  Departmenl,  lo  act  as  Secretary  of  the  Navy  during  the  necessary  absence  of  Mr. 
Branch,  the  Secretarr,  from  the  dnUes  of  tho  department. 

On  the  I'ith  of  May,  18;!1,  President  Jackson  authorized  John  Boyle  to  take  charge  of  the 
office  of  the  Secretary  of  the  Navy  and  perform  its  duties  until  a  successor  to  Mr.  John 
Branch,  the  Secretary,  who  had  notified  the  President  that  he  should  leave  the  city  "this 
day,"  could  be  appointed,  and  arrive  and  take  charge  of  the  office. 

On  the  16th  ol  June,  1831,  President  Jackson  authorized  ijoho  Boyle,  chief  clerk  of  the 
Navy  Department,  to  act  as  Secretary  of  the  Navj  during  the  absence  trom  tbe  seat  of  gov- 
woment  of  Iievi  Woodbury,  the  Secretary. 
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Od  the  IStli  of  J'-iDB.  133 1,. President  Jackson  authorized  Philip  G.  Rnndolph,  chief  cisrk 
in  the  War  Office,  to  dischntge  the  duties  of  that  office  uutii  h  successor  to  Major  Eaton 
should  be  ftppointed. 

On  the  Slet  of  June,  1831,  President  Jiickson  appoioted  Asbury  Dickins.  chief  ulerli  of 
the  Tieasur;  Depurtment,  to  perfortn  the  duties  lequired  bj  law  of  the  Secretarj'  of  the 
IVeasnry  until  the  airival  of  Mr.  McLane,  appointed  successor  to  Mr.  Tnj^ham. 

On  the  iitlth  of  July,  1831.  President  Jackson  appointed  Roger  U.  Tanej,  Atlume}'  Qeo' 
eral,  to  take  charge  of  the  Department  of  War  "  on  tlie  3]st  instant,  and  execute  the  duties 
thereof  nutil  the  arrival  of  Governor  Cass." 

On  the  10th  of  Augijst,  1831,  President  Jiifksnn  authorized  John  Boyle,  chief  clerk  of 
the  Navy  Department,  to  act  as  Secretary  of  the  Navy  in  the  absence  of  the  Secretary,  Levi 
Woodbury,  from  the  seat  of  government, 

Ob  the  10th  of  August,  1831,  President  Jackson  ftppointed  Daniel  Brent,  chief  clerk  of 
the  Department  of  State,  (o  act  us  Secretaty  of  State  during  tbe  absence  of  the  Secretary 
from  the  seat  of  government. 

On  the  12th  of  September,  1931 ,  President  Jackson  authorized  Roger  B.  Taney,  Attorney 
General,  to  act  as  Secretary  of  War  during  the  absence  from  the  Beat  of  government  of 
Governor  L^ans. 

On  the  13th  of  September,  1831,  President  Jackson  appointed  Louis  McLane,  Secretary 
of  the  Treasury,  to  take  charge  of  the  War  Department  during  the  abaeiico  of  Governor 
Cass,  Secretary,  and  Roger  B.  Tauey,  acting  Secretary. 

On  the  19th  of  October,  1831,  President  Jackson  appointed  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  perform  tbe  duties  of  Secretary  of  the  Treasury  during  the 
absence  of  the  Secretary. 

On  the  18th  of  October,  1831,  President  Jackson  authorized  Levi  Woodbury.  Secretary  of 
the  Navy,  to  take  charge  of  the  Department  of  War  and  perform  the  duties  of  Secretary  of 
War,  during  the  absence  of  the  Secretary  of  War. 

On  tbe  ITth  of  March,  1833,  President  Jackson  authorized  Asbury  Dickins,  chief  cleik  of 
tbe  Treasury  Department,  to  take  charge  of  that  department  and  perform  the  duties  of  Secre- 
tary of  the  Treasury  during  the  indisposition  of  Mr.  McLane. 

On  the  8th  of  June,  1832,  Presidei>t  Jackson  authorized  .John  Robb,  chief  clerk  of  the 
War  Department,  to  perform  tbe  duties  of  Secretary  of  War  during  tbe  absence  of  the 
Secretary. 

On  the  Ifith  of  July,  1832.  President -Jackson  appointed  John  Robb,  chief  clerk  of  the 
War  Department,  to  act  as  Secretary  of  War  daring  the  absence  of  the  Secretary. 

On  the  Slst  of  July,  1833,  President  Jackson  appointed  Daniel  Brent,  chief  clerk  of  the 
Department  of  Slate,  to  exercise  the  duties  and  perform  the  functions  of  Secretary  of  State 
" ia  the  event  of  the  absence  from  the  seat  of  government  of  the  Secretary  duiing  the  prcs 
ent  summer  or  approachiog  autumn,  and  during  the  continaance  of  such  absence." 

On  the  23d  of  July,  JBS,  President  Jackson  appointed  John  Boyle  to  discharge  the  duties 
of  Secretary  of  the  Navy  "in  the  absence  of  the  Secretary  at  any  time  between  this  date 
and  the  1st  of  October  next." 

On  the  I8th  of  July,  1833,  President  Jaclcson  authorized  Asbury  Dickins,  chief  cleik  oi 
the  Treasury  Department,  to  perform  the  duties  of  Secretary  of  tbe  Treasury  iu  case  of  the 
absence  from  the  seat  of  government  or  sickness  of  the  Secretary. 

On  the  8lh  of  November,  1833,  President  Jackson  authorized  Asbury  Dickins,  chief  clerk 
of  the  Treasury  Department,  during  the  absence  of  the  Secretary  of  the  Treasury,  to  perform 
the  duties  of  that  of&ce. 

On  the  12th  of  November,  1832,  President  Jackson  authorized  John  Kobb,  chief  clerk  of 
the  War  Department,  to  act  as  Secretary  of  War  during  tbe  absence  of  the  Secretary. 

On  the  6th  of  May,  1833,  President  Jackson  appointed  Asbury  Dickins,  chii-f  clerk  of  tbe 
Treasury  Department,  to  perform  the  duties  of  the  Secretary  of  the  'I'reasury,  in  the  absence 
of  that  olScer  from  the  seat  of  government. 

On  tbe  6th  of  May,  1833,  President  Jackson  appointed  John  Eobb  acting  Secretary  of 
War  during  tbe  absence  of  the  Secretary. 

On  the  I3th  of  May,  1833,  President  Jackson  authorized  Louis  McLane,  Secretary  of  the 
Treasury,  to  perform  the  duties  and  functions  of  Secretary  of  State  duiing  the  absence  of 
Kdward  Livingston  from  tbe  seat  of  government. 

On  tbe  aOth  of  May,  1833,  President  Jackson  antiorized  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  perform  tbe  duties  of  Secretary  of  the  Treasury  for  and  during 
the  absence  of  that  offlcei  from  the  seat  of  government. 

Oil  the  5th  of  June,  1833,  President  Jackson  authorized  Daniel  Brent,  chief  clerk  in  the 
Department  of  Slate,  to  act  as  Secretary  of  State  during  the  absence  of  the  Secretary  from 
die  seat  of  government. 

On  the  6th  of  June,  1833,  Piesident  Jackson  appointed  Johu  Rol)b  to  bo  acting  Secretaty 
of  War  during  the  absence  of  tbe  Secretary. 

On  the  5tb  of  June,  1833,  President  Jackson  appointed  John  Boyle  to  be  acting  Secretary 
of  the  Navy  "  during  the  absence  at  any  time  within  the  present  year  of  the  honorable  Levi 
Woodbury." 

On  the  13tb  of  June,  1833,  President  Jackson  appointed  Daniel  Brent  to  perform  the  duties 
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cif  Secretary  of  State  if  the  Secretary  abouU  "  be  at  ftny  time  indiaposed  or  absent  froio  the 
seatofgovernineDt." 

On  the  10th  of  Auguat,  1833,  President  Jackson  authorized 
Seeretiiry  of  StaM  be  sick  orabaent  from  the  seat  of  goTernmi 
ington,"  to  perform  the  duties  durinjf  such  aicknesa  or  absence. 

On  theiiStb  of  September,  1833,  President  Jaiiaou  appointed  JohnRobb  acting  Seuietary 
of  War  iu  the  abaence  of  the  Secretary. 

On  the  ]  1th  of  November,  1833,  Preaideut  Jackson  aathorized  Asbury  Diekins,  chief  deik 
of  the  Department  of  Stale,  to  perform  the  (lutiea  of  Secretary  of  Btiile  during  the  abaence  of 
the  Secretary  from  the  aeat  of  government. 

On  the  25lh  of  June,  ia34,  Preaident  Jackson  authorized  McClintocfc  Yoang  to  take 
charge  of  the  Department  of  the  Treaaury  until  a  succeseur  to  Mr.  Taney,  resigirtjd,  should 
be  appointed. 

On  the  iith  of  July,  1834,  President  Jackson  appointed  John  Boylo,  chief  clerk  of  the 
Bavy  Department,  to  be  acting  Secretary  of  the  Navy  during  the  absence  of  the  Secretary. 

On  tbe  rtlli  of  July,  1834,  President  Jaclcson  authoriwid  Asbnry  Diekins,  chief  clerk  of 
the  Department  of  State,  to  perform  the  duties  of  Secretary  of  Stale  in  case  of  the  death,  ab- 
sence iTOin  theseatofgovernment,  or  Bickneaa  of  the  Secretary  of  Stale  "daringmy  absence." 

On ,  President  Jackson  authorised  John  Forsyth  to  dischar^  the  duties  of  Sec- 
retary of  War  during  the  absence  of  the  Secretary. 

On ,  Preaident  Jackson  authorized  M.  Dlckersou  to  discharge  the  dutiea  of  Sec- 
retary of  War  during  the  absence  of  the  Secretary. 

On  Ibe  8tb  of  May,  I8.i4,  PreaidcntJacKsonaupoinledMahlon  Dickers  on  acting  Secretary 
of  War  durint;  the  absence  of  the  Secretary. 

On  the  tlth  of  October,  1834,  President  Jackson  appointed  Asbury  Dickina,  chief  cletk 
of  the  Department  of  State,  t«  act  as  Secretary  of  State  during  the  abaence  of  that  otficer 
from  the  seat  of  government. 

On  the  19tli  of  January,  Ifi35,  Preaideut  Jackson  authorized  Mahlon  Dickeraon,  Secre- 
tary of  the  Navy,  to  perform  tiie  duties  of  Secretary  of  War  during  the  iilness  of  that  officer 

On  the  ad  of  May,  1835,  Pi'esident  Jacksjn  authorized  Asbnry  Diekins  to  perform  the 
duties  of  Secret^iy  of  State  during  the  absence  of  Mr.  Forsyth  from  the  seat  of  government 

On  the  7th  of  May,  Ib35,  President  Jackson  appointed  John  Boyle,  chief  clerk  of  the  Navy 
Department,  to  act  as  Secretary  of  the  Navy  during  the  absence  of  Mr.  Diokerson  from  the 
seat  of  government. 

On  the  18th  of  May,  1835,  President  Jackson  appointed  Cary  A.  Harris  to  act  as  Secre- 
tary of  War  during  the  absence  of  Ihe  Secretary. 

On  the  eth  of  July,  18^5,  President  Jackson  appointed  Asbury  Diekins  to  act  as  Secre- 
tary of  State  dnring  the  absence  of  Mr.  Forsyth. 

On  the  ]st  of  July,  1835,  President  Jackson  deiignated  MeClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  "  at  any  periods  of  absence  by  the  present  Secretary 
dnriug  the  ensuing  months." 

On  the  31  St  of  Auguat,  1835,  Presidnt  Jackson  authorized  Asbury  Diekins  to  act  ag 
Secretary  of  State  during  the  absence  of  Mr.  Forsyth  from  the  seat  of  government. 

Oq  the  28th  of  Septeuibar,  1835,  President  Jackaon  authorized  Asbury  Diekins  to  act  as 
Secretary  of  State  during  the  absence  of  Mr.  Forsyth  frum  the  seat  of  government. 

On  the  iiOth  of  October,  1835,  Piesident  Jackson  empowered  McClinlock  Young  to  per- 
form the  duties  of  Secretary  of  State  "while  the  present  Secretary  is  absent  from  the  city  of 
Washington." 

On  the  23d  of  October,  1835,  C.  A.  Harris  was  appointed  by  President  Jackson  to  act  as 
Secretary  of  War  during  the  temporary  absence  of  tlie  Secretary. 

On  April  29,  183(>,  C.  A.  Hams  was  appointed  by  President  Jackson  to  act  as  Secretary 
of  War  daring  the  temporary  absence  of  the  Secretary. 

On  the  .iTta  of  May,  1836,  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secretary 
of  War  during  tbe  temporary  abaouce  of  the  Secretarj'. 

On  the  7th  of  July,  IH36,  President  Jackson  empowered  Aabury  Diekins,  chief  clerk  of 
the  Department  of  State,  to  act  as  Secretary  of  State  "  in  case  of  (be  death,  absence  from 
the  seat  of  govei'nment,  or  inability  of  the  Secretary  during  my  absence  froqi  the  seat  nf 
government." 

On  the  9th  of  July,  1836,  President  Jackson  appointed  John  Boyle,  chief  clerk  of  Ihe 
Navy  Department,  to  discharge  the  duties  of  Secretary  ol  the  Navy  during  the  absence  of 
Mahlon  Dickerson,  Secretary,  from  the  seat  of  government. 

Ou  the  18tb  of  July,  18:16,  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secretary 
of  War  during  the  temporary  absence  of  that  officer  from  the  seat  of  government. 

Ou  the  8th  of  September,  ISdti.  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secre- 
tary of  War  during  the  temporary  absence  of  that  officer  from  tbe  seat  of  government. 

On  tbe  5th  of  October,  1836,  President  Jackson  authoriied  C.  A.  Harris  to  act  as  Secre- 
tary of  War  during  the  temporair  absence  of  that  officer  from  the  seat  of  government. 
Du  tbe  25th  of  October,  1836,  Pjieaident  Jackson  authorized  Benjamin  F.  Butler,  Attorney 


37  I  P 


i  by  Google 


578  IMPEACHMENT  OP   THE  PfiESlDENT. 

General,  (n  act  as  Secretary  of  War,  that  office  hnviog  beuome  vacant,  uutil  the  vacaocr 
should  be  filled. 

On  the  28th  of  June,  1837,  President  Van  Biiren  authorized  Aaron  O.  Dayton,  chief  clerk 
of  the  DepArtmenl  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  lenipo- 
lary  absence  of  that  offit«r  from  the  sfat  of  government 

Oq  the  aOHi  of  October,  1637,  President  Van  Buren  anlLumed  McCiintocl  Tanngto  dis- 
charge the  duliea  of  Serrelarj  of  tlie  Tresiinry  "  whenever  that  officer  may  be  absent  from 
the  seat  of  Bovemmenl." 

On  the  a7lh  of  October,  1837,  President  Van  Biiren  authorized  John  Boyle,  chief  clerk  ot 
the  Nary  Department,  to  act  as  Secretary  of  Ihe  Navy  during  the  absence  of  the  Secretary 

On  the  Slat  of  July,  1838,  President  Van  Buren  authorized  John  Boyle,  chief  clerk  of  the 
Navy  Department,  to  act  an  Secretary  of  the  Navy  during  Ihe  absence  of  tlie  Secretary. 

On  the  Ist  of  July,  1838,  President  Van  Buren  authorised  McC.  Young  to  act  us  Secre- 
tary of  the  Treasury  duiing  the  abaenco  of  the  Secretary,  and  iu  case  of  the  illness  or 
absence  of  Mr.  Young,  l^ianiuel  McKean  to  perform  the  dnliefl. 

On  the  ajst  of  July,  18:«,  President  Van  Buren  authorized  Aaron  Vail,  chief  clerli  of  the 
Department  of  Slate,  to  discharge  (he  funclioDS  of  Secretary  of  State  "  in  the  event  of  the 
absence  of  the  Secretary  from  the  seat  of  guvoriimenl." 

On  theGlh  of  October,  1839,  President  Van  Huren  authorized  John  Boyle,  chief  clerk  of 
(lie  Navy  Department,  to  act  as  Soeretary  of  the  Navy  during  the  absence  of  the  Secretary. 

On  the  a4th  of  April,  1839,  President  Van  Buren  authorized  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  tiie  Secretary. 

On  tbe  8th  of  June,  1939,  President  Van  Buren  authorized  Aaron  Vail,  chief  clerk  of  the 
State  Department,  to  act  as  Secretary  of  Stat*  during  the  absence  of  the  Secretary  from  the 
Beat  oT  government. 

On  Ihe  15th  of  Jcne,  1839,  President  Van  Buren  aubhorizpa  McClintock  Yonnj;  to  act  as 
Secretary  "  iu  the  event  of  the  sickness  or  ahseuce  of  Levi  Woodbury  between  this  date  and 
the  lOih  of  October  neit." 

On  the  28th  of  August,  1840,  President  Van  Bnren  aulhoriied  J.  L.  Martin,  chief  clerk 
flf  the  Department  ol^ State,  to  perforin  the  duties  of  Secretary  of  State  during  the  absence 
uf  that  ofnuer  from  the  seat  of  government. 

On  the  IGth  of  October,  1840,  President  Van  Buren  authorized  J.  L.  Martin,  chief  .cleric 
of  the  Department  of  State,  to  perform  tke  duties  of  Secretary  of  State  during  the  absence  of 
that  officer  from  the  seat  of  government. 

On  the  3U  of  March,  1841,  President  Vaa  Buren  appointed  McClintock  Toung,  chief 
clerk  of  the  Treasury  Department,  to  pctfotni  temporarily  the  duties  of  Secretary  of  the 
^Treasury  until  a  successor  to  Mr.  Woodbury,  resigned,  should  be  sworn  inio  office  accord- 
)i^  to  law. 

\   On  the  lOth  of  Mancb,  1641,  President  Harrison  appointed  John  D.  Sinims  Acting  Secre- 
Wy  of  the  Navy  during  the  absence  of  the  Secretary  from  the  seat  of  government. 
.   On  the  a7th  of  AprS,  1841,  President  Tyler  appointed  Daniel  Fktcher  Webster,  chief 
4Ierk  of  the  Department  of  State,  to  perform  the  duties  of  Secretary  of  State  in  the  absence 
of  that  officer  from  the  seat  of  goverujnent. 

■■■  On  theJSthof  September,  1841,  President  Tyler  appointed  McClintock  Young  to  perform 
;  the  duties  of  Secretary  of  the  Treasury  until  a  successor  to  Mr.  Ewing,  late  Secretary, 
'Should  be  appointed,  qualified,  and  enter  upon  the  discharge  of  the  duties  of  head  of  tlie 
M"rea8ury  Department. 

Ifl    On  the  SOtli  of  October,  1941,  President  Tyler  appointed  William  S.  Derrick  to  perform 
■'Ble  duties  of  Actine  Secretary  of  State  during  the  absence  of  Daniel  Fletcher  Webster, 
l^pnow  performing  those  duties,"  from  the  seat  of  government. 
:■  On  tbe  30th  of  October,  1841,  President  Tyler  appointed  McClintock  Young  Acting  Secre- 
tary of  the  Treasnn'. 

On  tbe  ]4lh  of  December,  1342,  President  Tyler  appointed  McClintock  Young  to  perform 
the  dutiea  of  Secretary  of  the  Treasury  during  the  absence  of  Hon.  Walter  Forward  from  the 
city  of  Washington. 

On  the  30th  of  June.  1«42,  President  Tyler  appointed  McCiinteck  Young  to  perform  the 
duties  of  Seoretary  of  the  Treasury  during  Ihe  absence  of  Hon.  Walter  Forward  from  the  city 
of  Washington. 

On  the  aOth  of  Jaly.  1842,  President  Tyler  appointed  McClintock  Young  to  perform  the 
duties  of  Secretfry  of  the  Treasury  during  tlie  sickoeas  of  Hon.  Walter  Forward. 

On  the  Jst  of  November,  18*2,  President  Tyler  appointed  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treasury  during  tbe  absence  of  Hon.  Walter  Forward  trom  the 
city  of  Washington. 

On  the  1st  ot  March,  1843.  President  IVler  appointed  McClintock  Young  to  act  as  Secre- 
tary of  the  Treasury  until  a  successor  to  Mr.  Forward  should  be  appoiniiS  and  enter  upon 
tlie  discharge  of  his  duties. 

On  tbe  7th  of  June,  1643,  President  Tyler  appointed  McClintock  Young  to  perform  the 
duties  ofSecretary  of  the  Treasury  "duiingthe  absence  o(*the  Secietary  alter  the  ath  instant." 
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On  tho  9th  of  May,  1843,  President  ^yler  appointed  Hugli  8.  LeRftr*  lo  act  as  Secretary, 
of  State  until  a,  euci^nsnr  to  Mr.  Webster,  late  l^ecretary  of  State,  should  be  appointed,  quali- 
fied, and  ent«r  on  the  discharire  of  the  duties. 

On  the  Btb  of  June,  1843,  President  Tyler  appointed  William  8  Derrick  to  perform  the 
duties  of  Secretary  of  State  during  tie  absence  of  Mr.  Legar^,  acting  Secretary. 

On  the  2<th  of  June,  184a,  President  Tyler  appointed  Abel  P.  Upshar  Secretary  of  Stale 
arf  iiittrim  until  a  successor  should  be  appointed. 

On  the  3lst  of  May,  ISVi,  President  Tyler  appointed  Samuel  Hume  Porter  Acting  Secie-   - 
tary  of  War  during  the  abnence  of  the  Secretary. 

Ou  the  17th  of  August,  1B43,  President  Tyler  appointed  William  S.  Derrick  Acting  Secre- 
tary of  State  during  the  absence  of  A.  P.  Upshur  from  the  seat  of  govemmenl. 

On  the  28th  of  August,  1843,  President  Tyler  (John  C.  Spencer,  Secretary  of  the  Treas- 
ury, "intending  la  be  absent  from  the  seat  of  government  on  and  after  the  liQth  instant  fur 
two  weeks")  appointed  McClintock  Yountr  to  act  as  Secretary  of  the  Treasury  "during 
such  perioci,  should  the  Secretary  be  so  long.absent." 

On  the  29th  of  February,  1844,  President  Tyler  appointed  John  Nelson,  Attorney  Gene- 
ral, Secretary  of  State  ad  interiin  until  a  successor  to  Mr.  Upshur  should  be  appointed. 

On  the  2d  of  May,  1844,  President  Tyler  appointed  MeUlinlock  Youug  to  perform  the 
duties  of  Secretary  of  the  Treaanry  until  a  eucceaaor  to  J.  C.  Spencer  should  be  appointed 
and  qualified. 

On  the  28th  of  September,  1844,  President  Tyler  appointed  Richard  K.  Oralis  Acting  Sec' 
retaiy  of  State  during  the  absence  of  .iohn  C.  Calhoun  from  the  stat  of  goTorument. 

On  the  2d  of  April,  1845,  President  Polk  appointed  John  Y.  Mason,  Attorney  General,  to 
be  Secretary  of  State  ad  interim  during  the  lempoiary  absence  of  James  Buchanan,  Secre-    . 
tary  of  that  Department,  from  the  seat,  of  government. 

On  the  4th  of^  August,  J845,  President  Polk  appointed  John  Y.  Mason,  Attorney  General, 
to  be  Acting  Secretary  of  State  daring  tbe  temporary  absence  of  Mr.  Bucbaniui  from  the 
soat  of  govemmenl. 

On  the  3lBt  of  March,  1846,  President  Polk  appointed  Nicholas  P.  Trist  to  be  Acting. 
Secretary  of  State  during  the  absence  of  Mr,  Bnchanan  from  the  seat  of  government. 

On  the  -id  of  September,  1846,  Freuident  Polk  appointed  Nicholas  P.  Trist  to  be  Acting 
Secretary  of  State  during  the  absence  of  Mr.  Buchanan  from  the  seat  of  government. 

On  the  7th  of  October,  1846,  President  Polk  appointed  McClintock  Young  to  perform  Ibo 
duties  of  Secretary  of  the  Treasury  during  tlie  absence  from  the  cily  of  Robert  J.  Walker, 
Secretary  of  the  Treasury.  ' 

On  the  4th  of  March,  1847,  President  Polk  appointed  Nicholas  P.  Trist  Acting  Secretary 
of  State  during  the  absence  of  Mr.  Buchanan  from  the  xeat  of  government. 

On  the  31st  of  March,  1847,  President  Polk  appointed  Nicholas  P.  Trist  Acting  Secretary 
of  State  during  the  absence  of  Mr.  Buchanan  from  the  «eat  of  government. 

On  the  4th  of  August,  1847,  President  Polk  appointed  William  8.  Derrick  to  be  Acting 
Secretary  of  State  during  tho  absence  of  Mr.  Buchanan  from  the  seat  of  government 

On  the  22d  of  June,  1847,  President  Pi.lk  appointed  John  Y.  Mason,  Secretary  of  tho 
Navy,  to  be  Acting  Secretary  of  State  duiiug  thu  absence  of  Mr.  Bucliauun,  "to  take  effect 
the  y8th  instant." 

On  the  2ise  of  July,  1847,  Presidmit  Polk  appointed  McClintock  Young  to  peri'orm  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  from  the  seatof  government  of  Robert 
J,  Walker,  "he  intending  to  beabsentaflei  the  29d  instant." 

On  the  15tb  of  October,  1847,  President  Polk  appointed  McClintock  Yoiin^  to  perform  the 
duties  appertaining  to  the  offic*  of  Secretary  of  the  Treasury  Suring-  the  absence  of  Robert 
J.  Walker. 

On  the  9th  of  Dicember,  1847,  President  Polk  appointed  McClintock  Young  to  perform 
the  duties  appertaining  to  the  office  of  Secretary  of  the  Treasury  during  tho  sicknesa  of 
Robert  J.  Walker.  ' 

On  the  10th  of  April,  1848,  President  Polk  appoiuteil  John  Appleton,  chief  clerk  of  the 
Stale  DeparLmenl,  to  be  acting  Secretary  of  Stato  during  the  absence  of  the  Secretary  from 
the  seat  of  government.  ' 

Ou  the  2l)tb  of  May,  1848,  President  Polk  appointed  Archibald  Campbell,  chief  clerk  of 
the  War  Department,  to  be  Acting  Secretary  of  War  during  the  temporary  absence  of  the 
Secretary  from  the  seat  of  government. 

On  the  17th  of  August,  1848,  President  Polk  appointed  McClintock  Young  to  act  as  Sec- 
retary of  tbe  Treasury  daring  Che  temporary  absence  of  Secretary  Walker  from  the  seat  of 
government. 

Ou  the  ad  of  September,  1818,  President  Polk  appointed  Isaac  Toucey,  Attorney  General, 
to  act  as  Secretary  of  State  during  the  temporary  absence  of  the  Secretary. 

Ou  tho  ad  of  September,  1848,  Preiident  Polk  appointed  John  Y.  Mason,  Secretary  of  the 
Navy,  to  act  as  Secretary  of  War  during  the  temporary  absence  of  the  Secretary. 

On  the  30th  of  November,  1848,  President  Polk  appointed  Isaac  Toucey,  acting  Secretary 
of  State  during  the  temporary  absence  of  Mr,  Buchanan  from  the  seat  of  government. 

On  the  6th  of  March,  1849,  President  Taylor  appointed  McClintock  Young  to  act  as  Sec- 
retary of  the  Treasury  until  a  successor  lo  Mr.  Walker  should  be  duly  appointed. 
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On  the  iBt  of  October,  1849,  President  Ta7lor  appointed  William  S.  Derrick,  cliief  clerk 
of  the  Department  of  State,  to  act  as  Seer  ta       f  li      I  of  the  Secretary. 

On  theMth  of  October,  1849,  President  T  I  p  d  J  h  D  M  Pherson  Acting  Sec- 
retary of  War  during  the  temporary  absen       f  M     C       f   d     f       h    ensuing  ten  jByB." 

On  the  SOth  June,  1850,  Prtaident  Tajl  p  d  J  h  M  &  ,  chief  clerk  of  the 
Treasury  Department,  to  act  as  Secretary  of   h    T  yd       g    h      bsence  of  the  Secre- 

tary from  W^hingtou. 

On  the  23d  of  July.  ISM,  President  F  II 
Secretary  of  War  ad  interim  during  the  v 
W^Cl&yfrotd. 

On  the  4tli  of  October,  1850,  President  Fillmore  appointed  William  8.  Derrick,  chief  clerk 
of  the  State  Department,  tu  be  Acting  Secretary  of  State  during  the  temporary  absence  of 
Mr.  Webster  from  the  seat  of  government. 

On  the  S3d  of  December,  1850,  President  Fillmore  appointed  William  S.  Derrick,  chief 
clerk  of  the  State  Department,  to  be  Acting  Secretary  of  Stale  dnring  the  temporary 
absence  of  Mr.  Webster  from  the  seat  of  goveninient. 

On  the  Isl  of  March,  1851,  President  Fillmore  appointed  William  L.  Hodge  to  be  Acting 
Secretary  of  the  Treasury  ad  inleitra  during  the  illness  of  the  Secretary. 

On  the  31st  of  March.  1851,  President  Fillmore  appointed  William  S.  Derfick,  chief  clerk 
of  the  Department  of  State,  to  be  AclJDg  Secretary  of  State  during  the  absence  of  Mr. 
Webster. 

OiitheJOthof  May,  1851,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk  of 
llie  Department  of  State,  U>  be  Acting  Secretary  ot  Stale  during  the  absence  of  Mr.  Webster. 

On  the  13th  of  May,  1851,  President  Fillmore  appointed  CM.  Conrad,  Secretary  of  War, 
to  be  Acting  Secretary  of  the  Nnvy  ad  inUrini  during  the  absence  of  the  Secretary. 

On  the  Itith  of  June,  185i,  President  Fillmore  appiointed  William  L.  Hodge,  Assistant  Sec- 
retary, to  act  as  Secretary  of  the  Treasury  during  the  absence  of  the  Secretary. 

On  the  20th  of  June,  IS51,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  Stele,  to  be  AQting  Secretary  of  State  during  the  temporary  absence  of 
Mr.  Webster. 

On  the  Jitli  of  July,  1851,  President  Fillnioie  appointed  Charles  M.  Conrad,  Secretary  of 
War,  to  act  as  Secretary  of  the  Navy  during  the  temj  orary  absence  of  Mr.  Graham  from  the 

On  the  14th  cd' July,  1851,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  State,  to  be  Acting  Secretary  of  State  during  the  absence  of  Mr.  Webster. 

On  the  4th  uf  August,  1851,  President  Fillmore  appointed  W.  A.  Grabam,  Secretary  of  the 
Navy,  to  be  Acting  Secretary  of  War  during  the  temporary  absence  of  Mr.  Conrad. 

On  the  4tii  of  Augtist,  1851,  President  Fillmore  appointed  William  L.  Hodge  to  act  as 
,   Secretary  of  the  Treasury  during  the  absence  of  the  Secretary. 

On  the  3d  of  August,  1851,  Pi  evident  Fillmore  appointed  W.  A.  Graham,  Secretary  of  the 
Kftvy.  to  Jje  Acting  Secretary  of  the  lulerior  dnriog  tbeahseoeeof  Secretary  A.  H.  H.  Stuart 
from  the  city. 

On  the  I3th  of  September,  1S5],  President  Fillmore  appointed  William  A.  Graham,  Sec- 
retary of  the  Navy,  to  act  as  Secretary  of  War  during  the  absence  of  that  Secretary. 

On  the  I3th  of  September,  1851,  President  Fillmore  appointed  William  L.  Hodge  Acting 
Secretary  of  the  Treasury  during  the  absence  of  the  Secretary. 

On  the  a2d  of  September,  ifel.  President  Fillmote  appointed  Major  General  Wiufield 
Scott  Acting  Secretary  of  War  duriog  the  temporary  absence  of  the  Secretary. 

On  the  S5lh  of  September,  1851,  President  Fillmore  appointed  John  J.  Crittenden,  Attor- 
ney General,  to  perform  the  duties  of  Secretary  of  State  until  tbe  return  fo  the  seat  of  govoru- 
aent  of  Daniel  Webster,  Secretary  of  State. 

On  the  26th  of  November,  J85I,  President  Fillmore  appointed  William  L,  Hodge  to  act  as 
Secretary  of  the  Treasury  unttl  the  return  of  Secretary  Corwin, 

On  the  aoth  of  February,  1852,  Presideut  Fillmore  appointed  William  S.  Derrick,  cbief 
clerk  of  the  Department  of  State,  Acting  Secretary  of  State  in  the  absence  of  Mr.  Webster. 

On  the  21gt  of  Febmary,  1852,  President  Fillmore  appointed  William  L.  Hodge  to  be 
Acting  Secretary  of  the  Treasury  in  the  absence  of  Secretary  Corwiu. 

OnlhelBt  of  March,  1852,  President  FillmorB  appointed  Williaoi  L.  Hodge  Acting  Secre- 
tary of  the  Treasury  in  the  absence  of  Secretary  Corwiu. 

On  the  19Lb  of  March,  1852,  President  Fillnioie  appointed  William  Huuter  Acting  Secre- 
tary of  State  in  the  absence  of  Mr.  Webster. 

On  theSeth  of  April,  HKS,  President  Fillmore  appointed  William  L.  Hodge  Acting  Secre- 
tary of  tbe  Treasury  dnritig  the  indispoaition  of  Secretary  Corwin. 

On  the  2d  of  November,  1850,  President  Fillronre  appointed  Charles  M.  Coorad,  Secre- 
tary of  War,  to  act  as  Secretary  of  the  NiTy  during  the  absence  of  that  Secretary. 

On  the  Isl  of  May,  1852,  President  Fillmore  appointed  William  Huuter  to  act  as  Secre 
tary  of  Btalein  the  absence  of  Mr.  Webster. 
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Oc  tte  19th  of  May,  1352,  President  Fillmore  appointed  William  A.  Graham,  Sectolary 
of  the  Navy,  ki  act  as  Secretary  of  War  iii  the  absence  of  Mr.  Conrad. 

On  the  24th  of  May,  1852,  Piesideut  FillmoiB  appointed  William  L.  Hodge  to  aet  as  Sec- 
retary of  the  Treasury  in  the  absence  of  Secretary  Corwln. 

On  the  10th  of  June,  1853,  President  Pillmoie  appointed  William  L.  Hodgpe  to  act  as 
Secretary  of  tbe  Treasuiy  in  the  absence  of  Secretary  Corwio, 

On  the  6th  of  July,  IK2,  President  Fillmore  appointed  William  Hunter,  chief  clerk  of  the 
Department  of  State,  to  act  as  Secretary  of  State  in  tbe  absence  of  Mr.  Webster. 

On  the  19th  of  August,  1852,  President  Fillmoi-e  appointed  John  P.  Keunedy  Acting  Sec- 
retary of  War  durinj;  the  absence  of  Secretary  Conrad. 

On  tbe  ■■n'tb  of  August,  1852,  President  Fillmore  appointed  William  L.  Hodge  Acting 
Secretary  of  the  Treasury  in  tbe  absence  of  Secretary  Corivin.  .   ^ 

On  the  2d  of  September,  1852,  President  Fillmuie  appointed  Charles  M.  Conrad,  Secretary 
of  War,  to  bo  Acting  Secreraiy  of  State  in  the  absence  of  Mr.  Webster. 

On  the  4tli  of  Octoljer,  1852,  President  Fillmore  appointed  Wiiiiam  L.  Hodge  to  be  Acting    , 
Secretary  of  the  Treasury,  Mr,  Secretary  Corwiu  being  unable  by  sickness  to  perform  the 
duties  of  the  office. 

On  the  aSth  of  October,  IP52,  President  Fillmore  appointed  William  L.  Hodge  Acting 
Secretary  of  the  Treasury  in  the  absence  of  Mr  Curwin. 

On  the  :JlBt  of  December,  lt^2,  pL'esideut  Fillmore  appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  during  the  sickness  of  Mr.  Corwin. 

On  the  I5(h  of  January,  1853,  President  Fillmore  wipointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  during  the  sickness  of  Mr.  Oorwin. 

On  the  3d  of  March,  1853,  President  Fillmore  appointed  William  L.  Hodge  to  act  as  Sec- 
retary of  the  Treasury  in  the  absence  of  Mr.  Convin. 

Mr.  Curtis.  I  now  offer  documents  from  the  Department  of  the  Postmaster 
General.'  They  are  all  in  one  envelope,  {aeadiiig  some  papers  in  an  envelope 
to  the  managers.)  ' 

The  Chikf  Justicb.  The  counsel  will  state  the  nature  of  the  documents. 

Ml'.  Curtis.  They  are  documents  which  show  tlie  removals  of  postmasters 
during  the  session  of  the  Senate  and  ad  interim  appointmunta  to  fill  tiie  places. 
1  believe  they  are  all  of  that  character,  though  I  am  not  quite  sure.  Some  of 
them  I  know  are. 

Mr.  Manager  Butlbr.  They  are  exactly  of  the  same  kind  that  the  Senate 
has  just  admitted. 

Mr.  Cl'rtis.  I  should  like  to  have  those  read.     They  are  short. 

The  Ch[ef  Justice.  The  Secretary  will  read  the  documents. 

The  Secretary  read  as  follows  : 

I  hereby  appoint  St.  John  B,  L.  Skinner  to  be  Acting. First  Assistant  Postmaster  General 
ad  inlerim  in  place  of  Horatio  King,  now  Acting  Postuiasler  General  under  the  law. 

JAMES  BUCHANAN. 
Washington,  February  S,  1861. 


Post  Office  Department, 

Washington,  D.  C,  AprilT,  1868. 
I,  Alexander  W.  Randall,  Postmaster  General  of  the  Uiiil«d  States  of  America,   certify 
that  the  foregoing  is  a  true  copy  of  the  original  order  on  file  in  this  departuierit,  together 
with  as  tracts  from  the  records  in  stud  case. 
In  testimony  whereof  I  have  hovounto  set  niy  hand  and  caused  the  seal  of  the  Post  OfSce 
[L.  s.]     Department  to  be  affixed  at  the  General  Post  Office  in  the  city  of  Washington  the 
day  and  year  above  writleu. 

ALEX.  W.  RANDALL, 

PoilmasUT  General. 


New  Orleans  Post  Office, 
Orleans  Parish,  Louisiana,  June  29,  1869. 
■     Samuel  F.  Marks,  PaslmasUr.    Let  this  office  be  placed  temporarily  in  (he  hands  of  a 
special  agent  of  the  department,  to  be  appointed  by  th,e  Fostmaater  General,  in  place  ot 
Samuel  F.  Marks,  removed. 

JAMES  BUCHANAN. 
Hon.  Joseph  Holt,  Poslmasler  General. 
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InstnictloDS  sent  to  D,  P.  Blnir,  spocial  agent,  to  take  possession  of  tlio  oiSi^e  and  u 
Deatzel,  tliief  clerk. 
D.  P.  Blftir  held  the  office  from  yth  July  to  September  4,  1860. 

Defahalion  of  Ihf.  late  postmaaUr  of  JVf  to  York  cily. 

[Ex.  Doc.  No.  91,  3fith  Coneress,  first  s< 
Letter  of  Poatmasler  General  Holt,  tvaus 
of  the  6tli  of  June,  I860. 

Order  of  the  President. 

WashisG-(on,  Mag  10,  ISfiO. 
New  York  post  office,  New  York  counlj,  New  York  Stitto — Isiuie  V.  Fowler,  postmaster ; 
$75,000  bond. 

Let  this  office  be  placed  temporariljin  the  tiaiida  of  a  special  agent  of  the  Post  OffieeDepart- 
inent,  to  be  appointed  by  the  FoBtmaster  General,  in  place  of  Isaac  V.  Fowler,  removed. 

JAMES  BUCHANAN. 
Hon.  Joseph  Holt,  Fostmaattr  General. 
H.  St.  George  Offhtt,  Special  Asent. 
(See  printed  report  for  further  proceedings,) 

jANt!ALlv2I,  1861. 
in,  Milwaukee  county— Mitchell  Steever,  postrassler,  (failed 


to  pay  draft ) 

Let  tbisoffice  be  placed  temporaVily  in  the  hands 
meut,  to  be  appointed  by  the  Fust  OfBce  Departoii 


of  a  special  agent  of  the  Post  Office  Depart- 

JAMES  BUCHANAN. 

January  25,  186]. 
D.  M.  Bull,  special  agent,  took  charge  6th  February,  1861,  and  suhscquently  handed  over 
the  same  to  W.  A.  Bryant,  special  agent,  who  remained  in  charge  up  to  Jlst  March,  1801. 

I  hereby  appoint  St.  John  B.  L.  Skinner,  i 
to  be  Acting  Postmaster  Oeueral  ttd  inierim  ii 
racily  absent. 

ABRAHAM  LINCOLN. 

Washinqton,  S'plcmbeT  22,  1862. 

[Each  of  tbese  doeoinents  is  attested  by  Poatmaster  General  Randall  accord- 
iiig  to  tbe  fonu  before  given.) 

Mr.  Curtis.  I  now  offer  in  evid  nee,  reading  from  the  ptiblialied  Executive 
Documents  of  the  Senate,  volume  four,  second  session  thirty- sixth  Congress, 
pHge  one,  a  message  of  Predident  Buchanan  to  the  Senate  in  respect  to  the 
office  of  Secretary  for  the  Department  of  War,  and  the  maaner  in  which  he  had 
filled  that  office  in  ^lace  of  Mr.  Floyd,  and  accompanying  that  meeaage  m  a  list 
of  the  names  of  thoee  persons,  as  shown  by  the  records  of  the  Department  of 
State,  who  had  discharged  the  duties  of  officers  of  the  cabinet  by  appointment 
made  in  the  recess,  and  those  confirmed  by  the  Senate,  as  well  aa  those  acting 
ad  interim,  or  simply  acting.  This  list  is  printed  as  aii  appendix  to  the  message, 
and  was  sent  into  the  Senate.     I  wish  that  message  to  be  read. 

Mr.  Manager  Butler.  The  difficulty  that  I  find  with  this  message,  senators, 
ia,  that  it  is  the  message  of  Mr.  Buchanan,  and  cannot  be  put  in  evidence  any 
more  than  the  declaration  of  anybody  else.  We  should  Hke  to  have  Mr. 
Buchanan  brought  here  under  oath,  and  to  crosa-examine  him  as  to  this.  There 
are  a  great  many  questions  I  should  like  to  ask  him  about  his  state  of  mind  at 
this  time  ;  whether  he  had  that  clearness  of  perception  juat  then  of  his  duties 
which  would  make  hia  messages  evidence.  But  there  is  a  still  further  objection,  ■ 
and  that  is.  that  most  of  the  message  is  composed  of  the  statements  of  Mr.  "  J. 
S.  Black"— Jeremiah  S.  Black — who  refused  to  have  anything  to  do  with  this 
case  anyhov.     [Laughter.]     And  I  do  not  think  that  the  statements  of  those 
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gentlemen,  however  respectable,  are  to  be  taken  here  as  evidence.  They  may 
be  referred  to  as  public  documents,  perhaps,  but  I  do  not  think  they  can 
be  put  in  as  evidence.  How  do  we  know  how  correctly  Mr.  Black  made  up  this 
list  or  his  clerks  ?  Are  yo«  going  to  put  in  his  statements  of  what  was  done, 
and  put  it  upon  iiB-or  yourselves  to  examine  to  see  whether  they  are  not  all  illn- 
eory  and  calculated  to  mislead  t     I  do  not  cai-e  to  argue  it  any  further, 

Mr.  Johnson.  What  ia  it  offered  fo^^ 

Mr.  Curtis.  I  only  wish  the  Senate  (o  understand  the  purpose  with  which 
we  offer  this,  and  that  will  be,  as  1  view  il,  argument  enough.  We  offer  it  for 
the  purpose  of  showing  the  practice  of  the  g^overiiment.  This  is  an  act  done 
by  the  head  of  the  government  in  connection  with  the  Senate  of  the  United 
States.     We  offer  to  show  that  act  as  a  part  of  the  practice  of  the  govenimenL 

Mr.  Manager  BiiTLER.  The  practice  of  the  government!  lobject,  once  for  all, 
to  the  practice  of  this  government  being  shown  by  the  acts  of  James  Buchanan 
aud  Jeremiah  S.  Black.     If  you  choose  to  take  it,  I  iiave  no  objection. 

The  Chief  Justfck.  The  Chief  Justice  will  submit  the  question  to  the 
Senate.  Senators,  you  who  are  of  the  opinion  that  the  evidence  just  offered 
shall  bo  received  will  please  say  aye ;  those  of  the  conti-ary  opinion,  no.  [Put- 
ting the  question.]  The  ayes  appear  to  have  it — ihe  ayes  have  it.  The  evi- 
dence is  admitted. 

Mr.  CuRTFS.  The  message  is  short,  and  I  desire  it  to' be  read. 

The  Secretary  read  as  follows : 

MESSAOR  FROM  THE    FRESIDENT  OF  THE   lINITEn   STATES  IN   ANSWER  TO   A  RESOLtTIOK     , 

To  lie  Senate  of  the  United  Slates: 

In  coniplUiice  with  a  resolution  of  the  Senate,  passed  on  the  10th  instant,  requesting  me 
to  inform  that  hody,  if  not  inuoinpatible  with  the  public  interest,  "  wbother  John  B.  FIOTd, 
whoHB  nppolhtinoiit  as  Secretary  of  War  wa^  confirmed  bj  the  Sennte  on  the  Gth  of  March, 
m5T,  srill  cuntinuea  to  hold  said  office,  and  if  not,  when  aud  how  said  oiliue  became  vacant ; 
and  further  tii  inform  tbe  Senate  how  and  by  whom  the  duties  of  said  offiea  ai 


charged  ;  and  if  an  appoiutment  of  »u  acting  or  provisional  Secretary  of  War  has  been  made, 
how,  when,  and  by  what  authority  it  was  so  made,  and  why  the  fact  of  Aaid  appointment  has 
not  been  eomniunicaled  to  the  Senate,"  I  have  to  inform  the  Senate  that  John  B.  Floyd,  the 
late  Secretary  of  the  War  Department,  resigned  that  office  on  the  39th  day  of  December  last, 
and  that  on  the  Ist  day  of  January  instant  Joseph  Holt  w&s  aulhorized  by  me  to  perform  the 
duties  of  the  said  ofRce  until  a  successor  should  be  appointed  or  the  vacancy  filled,  lender 
this  authority  the  duties  of  the  War  Departmeul  have  been  performed  by  Mr.  Holt  from  the 
day  lost  mentioned  to  the  present  time. 

The  power  1o  carry  on  the  business  of  the  government  by  means  of  a  prp  visional  appointment 
when  a  vacancy  uccurg  is  expressly  given  by  the  act  of  Februnry  13, 1795,  which  enacts  "that 
In  case  of  vacancy  in  the  office  of  Secretary  of  State,  Seci'etary  of  the  Treasury,  or  of  the  Secrcr 
tary  of  the  Department  of  War,  or  any  officer  of  either  of  tliesl^d  departments,  whose  appoint- 
ment is  not  in  the  head  thereof,  whereby  Ihey  cannot  perform  the  duties  of  their  said  respective 
offices,  it  shall  be  lawful  for  tbe  President  of  the  United  States,  in  case  he  shall  think  it 
necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the 
s^d  respective  offices  until  a  sueceasor  be  appoiuled  or  such  vacancy  filled:  Proiiided,' 
That  no  vacancy  shall  be  supplied,  in  manner  aforesaid,  for  a  longer  period  than  six 
months." 

It  is  manifest  that  if  tbe  power  which  this  law  gives  had  been  withheld  tbe  public  interest 
would  frequently  suffer  very  serious  detriment.  Vacancies  may  occur  at  any  time  in  tbe 
most  important  offices  which  cannot  be  immediately  and  permanently  filled  in  a  fanner 
satisfactory  to  tbe  appointing-  power.  It  was  wise  to  mnke  a  provision  which  would  enable 
the  President  tn  avoid  a  Ifltal  suspension  of  business  in  the  interval,  and  equally  wise  ^  to 
limit  the  executive  discretion  as  to  prevent  any  serious  abuse  of  it.  This  is  what  the  traftiers' 
of  the  act  of  1795  did,  and  neither  the  policy  nor  the  constitutional  validity  of  their  law  has' 
been  questioned  for  sixty-five  years. 

The  practice  of  making  such  appointments,  whether  in  a  vacation  or  during  the  session  of 
Congress,  has  been  constantly  followed  during  every  ad  ministration  from  the  earliest  period    ' 
of  the  government,  and  its  perfect  lawfulness  has  never,  to  my  knowledge,  been  questioned 
gr  deoied.j'  Without  going  hack  further  than  the  year  1829,  and  without  takmg  into  the  cal- 
fcuiationany  but  the  chiel  officers  of  the  several  departments,  it  will  be  found  that  provisional 
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appointmpiitB  lo  fill  racannies  were  made  to  the  nnmlreT  of  one  liundred  and  seyenly-nine, 
troiu  the  Commence  men  t  of  GeneralJatk  eon's  adminiatration  totlie  close  of  General  Pierte's. 
This  number  would  probably  be  greatly  increased  if  all  the  cases  which  occurred  in  tlie  sub- 
ordinate offices  and  bureaas  were  added  t*  the  count.  Some  of  them  were  niade  while  the 
Senate  was  in  sessiOD;  Home  which  were  made  in  vacation  were  continued  iu  force  long  after 
the  Senate  assemhied.  Sometimes  the  temporary  oflicer  was  the  commissioned  head  of  another 
l^ppartni'^nl,  sometimes  a  subordinate  in  ite  same  department.  Sometimes  the  aSaire  of  the 
[Nayy  Department  have  been  directed  ad  interim  by  a  commodore,  and  thuso  of  the  War  De- 
IpartmenC  by  a  general.  In  most,  if  not  all,  of  the  cases  which  occurred  previous  to  lf52  it 
IB  believed  that,  the  compensation  provided  by  law  for  the  officer  regularly  commissioned  was 
paid  lotbeperson  who  discharged  the  datiesarfinlmm.  To  give  the  Senate  a  more  deCai  led  and 
satis^tory  view  of  the  subject  I  send  the  accompanying  tabular  statement,  certified  by  the 
Secretary  of  State,  in  which  the  instances  are  all  set  forth  in  which  piovisionat,  as  well  as 
permanent,  appointments  were  made  to  the  highest  executive  offices  from  1629  nearly  to  the 
present  lime,  with  their  respective  dates. 

It  mu»t  be  allowed  that  these  precedents,  so  numerous  and  so  lung  continued,  are  entitled 
to  great  respect,  since  we  can  scarcely  snppoEe  that  the  wise  and  eminent  men  by  whom  they 
were  made  could  have  been  mislalieD  on  a  point  which  was  brought  to  their  attention  so  often 
Still  less  can  It  be  supposed  that  any  of  them  wilfully  violated  the  law  or  the  Constitution. 

The  lawfulness  of  the  practice  res tn  upon  the  exigencies  of  the  public  service,  which  require 
that  the  movements  of  the  goverament  shall  not  be  arrested  by  an  iiccidental  vacancy  iu  one 
of  the  departments;  upon  an  act  of  Congress  enpressly  and  plainly  giving  and  regulating- 
the  power;  and  upon  iong  and  uoiulerrupled  usage  of  the  EjiecMtjve,  which  has  never  been 
challenged  as  illegal  by  Congress. 

This  answers  the  inquiry  of  the  Senate  so  far  as  it  is  necessary  to  show  "  how  and  by 
whom  the  duties  of  said  office  are  now  discharged."  Nor  is  it  necessary  lo  explain  further 
than  I  have  done  ''how,  when,  and  by  what  authority"  the  provisional  appointment  has 
been  made.  But  the  resolution  makes  the  additional  inquiry  "why  the  fact  of  said  appoint- 
ment has  not  been  commnnicated  to  the  Senate." 

1  take  it  fur  granted  Chat  the  Senate  did  not  mean  to  c^l  for  the  reasons  npon  which  I  acted 
in  performing  an  executive  duty,  nor  Iq^demand  an  account  of  tlie  itiotives  which  governed 
me  in  an  act  which  the  law  and  the  Constitution  l«lft  to  my  own  discretion.  It  is  sufficient, 
therefore,  for  that  part  of  the  resolution  to  say  that  a  provisional 
like  that  in  question  is  not  required  by  law  to  be  communicated  ti 
isrM  instance  on  record  where  such  communication  ev     ' 


WASHlKeTOS,  Januarji  15,  1861. 


JAMES  BUCHANAS. 


United  States  op  Amehica,  Department  of  State  ■■ 
To  all  to  tchom  these  presents  shall  come,  greeting : 

I  certify  that  the  document  hereunto  annexed  conttuns  a  correct  list,  dnly  examined  and 
compared  with  the  record  in  this  department,  of  those  persoua  who  have  been  commissioned 
by  trie  President  of  the  United  Slati's  as  heads  of  departments,  during  ^e  recess  of  the 
.Senate,  as  confirmed  by  that  body,  as  acting  adinteHm,  or  merely  acting  fiom  March  4,  1629. 
lo  December  30,  1B60,  both  inclusive. 

In  les^mony  whereof,  I,  J.  S.  Black,  Seerelary  of  State  of  the  United  Stales,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  la  be  affixed. 

Done  at  the  city  of  Washington,  this  ]5th  day  of  January,  A.  D.  1661,  and  of  the  inde' 
pendence  of  the  United  States  of  America  the  eighty-fifth. 

[BBAL.]  ■  J.  S.  BLACK. 
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A  Ihl  of  the  nameg  nf  thow  person),  as  ihoum  hi/  the  recordi  of  the  Department 
of  State,  who  discharged  the  duties  of  officers  of  the  cabinet,  whether  by 
appointment  made  in  recess  and  those  conjirrned  hij  the  Senate,  as  well  as  those 
acting  ad  interim  or  simply  acting. 


»-■ 

„-,. 

appoioimeiit. 

Character  of 
BpiB>intBient. 

Undtr  Praidtut  Jackson. 

Hanli4.   829 

M^b6,'  8s»:;!!:: 

UarchS,    829 

HarchS,   829 

Marehil,    8211. 

March  9,   8S9 

X."i^::;::: 
fttt ',?,»:::: 

June  IB,  1830 

March  6,  1831 

March  19,  1831 

May  13,1631 

M^  51,1631 

June  16,  1631 

Jons  16,  J631 

JSSB:::::: 

AogHKll,  1831 

JO1J20.1831 

AnenrtB.  1831 

AnensHU,163l.... 

SepICDiber  13,1831. 
October  18.  183L... 

JaaeB,  !'832..!:::: 

July  18,  1833 

Jnl,21,  1832 

July  S3,  1839 

July  18,  1633 

»ay8.1tS3 

May  6,  1833 

May  13, 1833 

Slay  an  1833 

^^5%'^.!!!!!! 

Jnne  6,  1833 

Junes,  1633 

Jnne  13,1833 

AngMl  10,1833... - 

September  98,1833. 
October  32,  1B33  . . 

NoJISberl5;i833: 

jElii------ 

K^ular! 

B^ialar. 
Begolar. 

Secreur  J  of  the  Traasary . . 

Secretary  of  the  Navy 

Poslmasler  Oeneral 

SSSSkT™""" 

aS 

AcUks. 
Aettog. 
AcHiig. 
Actlas. 

iSS. 
IS.. 

Seerptary  of  the  Navy 

Secretary  of  theNa»y 

Seeretaryirf  the  Navy 

Sccretw^ofthcTreaenry.. 

Htjular. 
Acflne. 

Secretary  Dt  the  Navy 

Secretary  of  the  Treaanry . . 

Acting, 
Acting. 

Secretary  of  the  Ma»y,... 
Secretary  of  tbe  Treaeury. 

Jrt!°*' 

Secretary  of  the  Navy 

Secrotaty  of  the  Treasury.. 

Acllog. 

Secretary  of  the  Treasnry. . 

Secretary  of  the  Treasury. . 

Secretary  of  the  Navy 

iSS. 

Secretary  of  the  Treasury.. 

Secrotary  of  (be  Trcamry.. 

SecreUuT'  of  the  Navy 

Secretary  of  the  Navy 

Regular. 

A«ln|: 
Acting. 

October  B,  1834... 

jaunai^iaisas!!* 

Mays!  1835  !!!!.'!! 

m,7,m5 

Acting! 

SS:?  :!«;:::■■::. 

Secretary  of  Stale 

Secretary  of  ths  Navy  .... 
Secretary  of  War 

Regular. 

A  Cling. 
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»„» 

c... 

„sr:.t 

Cbamctar  ot 
appolnlraepl. 

A  b        DL  kl 

8       1         fSU.1 

July6,ie3S 

Ju.y  1,1835^.... 

oowbersnieas.-. 

October  93,1835.... 
April  as,  ia» 

SSigS::::::: 

July  7, 1836 

March  a.'lBJT-.;."! 

March  V.lStV 

June  as.  1837 

October  au,i8S7.... 
OclolH-rBa.ia37.... 

July  5, 1838    '.'."." 

JnlySl,  1938 

jBlyl0.1B3S 

Jalyai.  1830 

April  IM,  1833 

Jn.ie  13,  1839'!;!1I 
Jannatyll.lSM... 

May  19.  1840 

AoBU»t26,  1640..., 
Ociobrr  Ifi.  1840... 

MS«.a,184i;".:'.- 
March5,1841 

Mtl^hs.'i84i:";:: 

Harche,184  .'."'.'. 

Marcha,l81  

AprilST,  184 

September  13,  8t1 

Supteinber  3,1841. 

September  ^1841- 

o^iober3u;  84i'.:: 

May  14, 1843 

jSryao,' 184a. :::::: 

November  1,184a. 
Mllrchiie43.'.".". 

May  b:  1843.:.;... 

jSSIa4,18«'"";. 
May31,1843.     ... 

February  a».  1841.. 
Pebro-ry  15. 1844. 
February  15. 18M. 
March  14,  1844.... 

Marehe,  1844 

Maya,  1844 

A 

Si'Ctctarjp  of  iha  Treaauiy  . 

aecwtary  of  He  Tctumrj.. 

Acting. 
Acting. 
Actiui. 

Acting. 
Actjag. 

Scorstsry  of  the  Navy 

Regular. 
Regular. 

Vni«-  entidtM  ra»  Bk™. 

Secntarv  of  tbe  TreBBnrr . . 
Secret.ri'OtlbeNa.j' 

m 

SecrMoryoflhBKHTj- 

Si-cremrj' of  the  Treasary  .. 

Aclof. 

Secretary  oftho  TraMnry.. 

Secrntary  of  tbe  Tceainry.. 

E^*"l"' 

^mauler -aitienil 

Seerelary  of  the  Treasury.. 

Under  Fraldma  BarrUn  and  Tyler. 

Secretary  oftlie  Treaanry.. 

Uegdiar. 

Secretary  of  tbe  Navy 

Regular. 

SecFBtary  of  Ibe  Havy 

Secretary  of  tha  TreBsury.. 
Secretary  ol  [he  Treosun' . . 
Seoretaryof  lie  Navy 

fe: 

Acting. 

Seorelary  of  Ibe  Treasury . . 
Secretary  of  Ibe  Treasury., 
Secretary  of  Ibe  Treasury. . 
Seoretary  of  the  TroBBury.. 
Seeretary  otlhe  Tremnry.. 
Seerelary  of  the  Treasury. . 
Secretary  of  the  Treainry.. 

RclSlar. 

Setrtlary  of  Ibe  Treaaory.. 

AtWroBy  Oenoral 

Secretary  of  the  Mavy 

Secretary  of  tbe  Tresinry.. 

SocretBfJ  of  the  Navy 

Secretary  of  the  Navy 

BeErelary  of  the  Treasury. 

Regular. 
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,         Namee.              ■ 

Office. 

Date  of       , 

Character  of 

..^p™..™,... 

March  6, 1845 

MardiB,  1945 

MarcbS,  184s!!!I" 
March  8. 1845 

April  2,  1845.11!!! 

A£gust4,1845 

Ua^  31, 1846 

September  9.  1848  . 
October  7,  1646.... 
October  IT,  1816. .. 
Match  11, 1647 

j"ry!i,'ie4T!!!!!: 

Augurt  4,1947 

£Wi6« 

&teTji,\^^! 

March  6,  1843 

M^bs!    649!!!!:: 

Uarche,    649 

MaichS,   849 

March9,   849 

March  e!  1849!!!!!! 
Ocloberl,  1849... 

jS  20!  1650!.!!: 

JS?8S::;:::: 

juiisaissu 

i:l;aS:::::. 

e*piemborlB,  1850 

OeUW7;!e59!!! 
December  6,  1850. 
March  11, 1851.... 
March  31,  1851.... 

iSaS::::; 

Ji.™  16,  1851 

June  90. 1851 

July  11.  1851 

July  14. 1651 

August  4, 1851.... 
AubusH,  1851.... 

September  23, 1651 
N-ivember  26,  1851 
February  90, 16S9. 
February  91, 1859. 

March  1.' 1852 

March  19.  )e52.... 

April  96, 18S2 

November  9,  1850. 

May  1,1658 

Mb.v19,1852 

M?y!M!l85B 

JuuelO,  1852 

Secretary  of  the  Treafinty.. 

Secret»7  of  Ibe  Navy 

Secretary  of  the  Navy 

Seorelary  of  (he  Treasury.. 

Secretary  of  Stale  .^ 

Secretary  of  the  Trtaiurj'.. 

Secretary  of  tbe  TreasnrT.. 
Secretary  t)f  (he  Treasury.. 

U^ir  Praiidimt  Taylor  and  Fmmoi-e. 

Secretary  of  the  Treasury.. 

?:isr 

Secretary  o(  the  Treasnty . 

Secretary  of  the  Treasury. 

IteEHlar. 

Attorney  General '.y'.. 

ssssssr*'- 

Socretaiy  of  Ibe  Treasury. 

W.S.  Derrick 

Secretary  of  Ibe  Treaaary. 

ACllBg, 

SecretarroEthsNavy  .... 
Secretary  of  the  Treannry. 

Secretary  of  tbe  Havy 

W.L.Hodge 

Secretary  ot  the  Tceaiury . 

A^n*' 

Acting 

Secretary  of  (he  Treasury. 

Secretary  of 'he  Treasury. 

Aettoit. 

Secretary  of  tbe  Treasury. 
SeoretsryoftbeKavy.... 

Secretary  of  tbe  Navy  .... 
Secretary  of  ttie  Trtnaury. 
SccrelaryoflheTreasury- 
Secrelary  of  StatB 

AotluK. 
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mmm. 

Office. 

appolnUneat. 

appointoieBl. 

Secretary  of  Ihe  Navy 

AJllumOTiiHsa:::: 

AognitSl,  185a.... 
0^tob«"'l85a...; 

mHI^IiIm:::::: 
Mmii »:  1853!"": 

March7,lSS3 

Jalyll,  1BS3 

July  11,  1853 

Seplenil«ra8,1853. 

April  IS,  1854 

August  ai.  1851-.. . 
August^,  1851.... 

May5,ie5i '." 

m5  as,  1855 

Jnlyai,  1855 

August  6, 1855 

October  9,  1855... 
January  19, 1857... 

March  6, 1857 

March  «,  1857 

M«oh6,   857 

UarcbS,    857 

MarchS    857 

Marcha,    857 

Marobft    857 

Aprliaa,    857 

Jniyl3,'lMe!I!l!I 
Au^aU,  1858.... 

March  11,  1859 

April  as.  1659 

July  5,  1859 

JnlyS8,lB59 

s:rs.r«r:::. 

S-5.S:::::: 

October  6,  isao... 

November'as.  im 
December  10, 1860 
DecoDiher  19. 1860 
December  13,  1860 

DM^b^r  an;  1860 

R      lar 

Secretary  of  the  Treaaury.. 

Regufair. 

Secretary  of  the  Trecwury. . 
SecrelBTy  ofihe  Treasury.. 

Secretary  of  the  Treasury.. 
Secretary  of  (he  Treasury.. 

Acting. 

Secretary  of  the  Treasury.. 

Regular. 

^l^^ytV^'JT'"':::: 

eerelary  «f  (he  NAvy 

?1? 

Secretary  «t  the  Tredsnry- 

ISiSS"H''^;-. 

Acting; 

Secretary  of  the  Treasury.. 

V^ 

Secretary  of  Ihe  Treaaury.. 

Secretary  of  the  Treaeory.. 

^eretary  of  Slate 

Secretary  of  the  Treaiuiy . . 

Und^  Fri^U^I  Byduinan. 

Secretary  of  lbs  Treasury,. 

ftS: 

JohiiB.FIoya 

Secretary  of  the  Navy 

Secretary  of  the  Treasury.. 

Secretary  of  the  Treasury. . 
Secretary  of  Uie  Treasury. . 

Secretary  of  ttie  Treeaary.. 

Sr 

Seeretary  of  the  Treaanry.. 
Secretary  of  the  Treaanry.. 
Secretary  of  the  Treasury.. 

Secret^  of  tliB  Treasury.. 
Secretary  of  the  Treaaury.. 
Seeretary  of  the  Treaanry. - 
Secretary  of  the  Treasury.. 
Secretary  of  the  Treaimry-. 
Secretary  of  the  Treasury.. 

■ 

Mr.  Curtis.  I  now  rlesire  tn  move  for  an  order  on  the  proper  officer  of  the 
SeDate  lo  furnish,  so  tbat  we  may  put  into  tho  caae,  a  statement  of  (he  dates  of 
the  beginning  and  end  of  each  session  of  the  Senate,  including,  of  course,  its 
eiecutire  sessions  aa  well  as  its  legislative,  from  the  origin  of  the  government 
flown  to  the  presi-nt  time.     That  will  enable  us,  by  comparing  those  dates  with 
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these  facts  which  we  put  into  the  cose,  to  see  what  was  done  within  and  what 
was  done  without  the  spssion  of  the  Senate, 

The  Chiek  Justice.  The  Oiiief  Justice  is  of  opinion  that  that  is  an  nppli- 
cation  which  can  only  be  addressed  to  the  Senate  in  legislative  session.  If  the 
court  desire  it  he  will  vacate  the  chair  ia  oi-dor  that  the  President  pro  tempore 
may  take  it. 

Mr.  Curtis.  I  would  state,  Mr.  Chief  Justice,  that  we  have  now  concluded 
our  documentary  evidence  as  at  present  advised;  we  may  possibly  desiie  here- 
after to  offer  some  additional  evidence  of  this  character,  but  as  we  now  under- 
stand it  we  shall  not. 

Mr,  J()H.>iso\.  Ml'.  Chief  Justice,  I  move  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn  unjii  to-mnrrow  at  twidve  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate  sittiag  for  the  trial  of  the  impeach- 
ment adjourned. 


Thursday,  April  16,  1868. 

The  Chief  Justice  of  the  United  Stales  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  the  seats  assigned  them  respectively. 

The  members  of  the  House  of  Kepresent.i  tives,  as  in  Committee  of  the  Whole, 
preceded  by  Mr.  E.  B.  Washburne,  chairman  of  tbaC  committee,  and  accom- 
panied by  the  Speaker  and  Clerk,  appeared  and  were  couducted  to  the  seats 
provided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal  of  yesterday's 


The  Secretary  proceeded  to  read  the  journal,  hut  was  interrupted  by 

Mr.  Sherman.  I  mote  that  the  reading  of  the  journal  be  dispensed  with. 

The  Ohikf  Justice.  If  there  be  no  objection  the  reading  of  the  journal  will 
be  dispensed  with.     There  being  no  objection,  it  is  so  ordered. 

Mr.  Sumner.  Mr.  President,  I  send  to  the  Chair  a  declaration  of  opinion  to 
be  adopted  by  the  Senate  as  an  answer  to  the  constantly  recurring  questions 
on  the  admissibility  of  testimony. 

The  Chiek  Justice,  The  Secretary  will  read  the  paper  submitted  by  the 
senator  from  Massachusetts. 

The  Secretary  read  as  follows  : 

Consii/fring  the  character  of  this  proceeding' ;  that  it  is  a  trial  of  impeacLment  bcforo  the 
Setiate  of  the  United  Smtca,  and  not  a  proceeding  by  indictment  in  bq  inferior  toiirl ; 

Congiderin^  that  senators  aro.  from  begianiup  to  end,  judges  o,'  Jaw  ua  well  as  fact,  and 
that  tbey  are  judftes  from  whom  there  is  no  appea!  -, 

Consideriue  that  the  reaeoDs  for  the  exclusion  of  evidenc*  on  an  ordinary  trial  where  the 
judge  responds  to  the  law  and  the  jury  to  the  fact  are  not  applicable  to  such  a  proceeding  ; 

Considering  that  according;  to  p«rliaineuta>y  usage,  which  is  the  guide  in  all  such  case:^, 
there  is  on  trials  of  impeachment  a  cerliun  latitude  of  inquiry  and  a  freedom  from  tecbuicality ; 
and 

Considering,  finally,  that  already  in  the  course  of  Ihis  trial  there  have  been  difTerences  oi 
opinion  as  to  the  admisaibilitj  of  evidence : 

Tkercfort,  in  order  to  remove  all  such  differences  and  to  hasten  the  despatch  of  business, 
it  is  deemed  advisable  that  all  evidence  otTered  on  either  aide  not  trivial  or  obviously  iiieie- 
vant  in  nature  shall  be  received  without  objection,  it  being  understood  that  the  same  who'i 
ftdmilled  shall  be  open  to  question  and  comparison  at  the  bar,  in  order  to  deteriiriue  its 
competency  and  value,  and  shail  be  carefully  siftod  and  weighed  by  senawrs  la  tbij  tju»l 
judgment. 

•  Mr.  CoNNESS,  Mr.  President,  I  move  to  lay  that  paper  on  the  table,  and  on 
that  motion  I  ask  for  the  yeas  and  nays. 
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The  yeas  and  nsys  were  ordered,  and  being  taken  resulted — yeas  33,  nays 
11;  as  follows: 

Tkas— Messrs,  Biickalew,  Cameron,  Cattell,  Chandler,  Cole,  Conkliog,  ConcBsa,  Corhetl, 
Ci^n,  Davis,  Dixon,  Doolittle,  Drake,  Edmunds,  Ferry,  Fesseuden,  Frelitigliujsen,  Harlan, 
Howard,  Howe,  Johnson,  Morgan,  Morrill  of  Maine,  Morrili  of  Vermont,  Paltoraon  of  New 
Hampsbire,  PoDieroj,  Ramsey.  Saulsbnry,  Stewart,  Tliayer,  TipWn,  Williams,  and  Yates — 33. 

Na¥9 — Messrs.  Autbon;.  Fowler,  Grimes,  Morton,  Patterson  of  Tennessee,  Shermaii, 
Samoer,  Van  Winkle,  Vickers,  Willey,  and  Wilsuii— II. 

Not  votikb — Messrs.  Bayard,  Henderson,  Hendricks,  McCreery,  Norton,  Nje,  Ross, 
Spragne,  Trumbull,  and  Wade— 10. 

So  the  proposition  wbb  laid  upon  the  tahle. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  please 
proceed  with  the  defence. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  am  not  able  to  announce  the 
recovery  of  Mr.  Stanbery,  but  I  think  had  not  the  weather  been  so  entirely 
unfavorable  he  would  have  been  able  to  be  out,  perhaps,  to-day.  He  is,  how- 
ever, convalescent,  but,  nevertheless,  the  situation  of  bis  health  and  proper  care 
for  his  complete  recovery  prevents  «s  from  having  much  opportunity  of  consul- 
tation with  him  during  the  intervals  of  the  sessions  of  this  court.  We  shall 
desire  to-day  to  proceed  with  sncli  evidence  as  we  think  properly  we  can  pro- 
duce in  his  absence,  and  may  occupy  the  session  of  the  court  with  that  evidence 
during  the  usual  hours  of  its  sitting.  We  shall  not  desire  to  protrai;t,  however, 
the  examinations  with  any  such  object  or  view,  and  if  before  the  close  of  the 
ordinary  period  of  the  session  we  should  come  to  that  portion  of  t!ie  testimony 
in  which  we  regard  Mr.  Stanbery's  presence  us  indispensable  we  shall  submit 
that'  to  the  discretion  of  the  court. 

Mr,  Curtis.  Mi,  Chief  Justice,  I  desire  to  offer  in  evidence  two  documents 
received  this  morning  from  the  Department  of  State,  of  a  character,  I  believe, 
entirely  similar  to  some  of  those  which  were  received  yesterday.  They  are  in 
continuation  chronologically  of  what  was  put  in  yesterday,  and  merely  complete 
the  series. 

Mr,  Manager  Butler.  Under  the  decision  of  yesterday  we  do  not  object. 
We  understand  them  to  he  the  same  thing.  You  do  not  desire  them  read,  I 
suppose  ? 

Mr.  Curtis.  No,  I  do  not  desire  them  read. 

Mr.  Johnson.  State  what  they  are. 

Mr.  Curtis.  Thvy  are  a  continuation  of  the  documents  put  in  yesterday,  so 
as  to  bring  the  evidence  of  the  practice  down  to  a  more  recent  period. 

The  documents  thus  ofi'ered  in  evidence  are  attested  by  the  Secretary  of  State 
in  the  usual  form  to  be  copied  from  the  records  of  his  department,  and  contain 
the  letters  of  authority,  designation,  or  appointment  in  the  following  cases  : 

On  the  11th  of  July,  J  853,  Preaideut  Pierce  appointed  PoterG.  Washington  to  takediar^ 
of  the  Treasury  Department  "during  the  expecMd  absence  of  tbe  Secretary  of  the  Treasury 
from  the  seat  of  government." 

On  the  lllh  of  July,  1853,  President  Pierce  appointed  James  C.  Dobbin  to  be  Acting  Sec- 
y    retary  of  War  in  tbe  absence  of  Jefferson  Davis. 

L     ,       On  tbe  29th  of  July,  1853,  President  Pierce  appointed  A.  Dndley  Mann,  Assistant  Secre- 
.'    lary  of  State,  to  be  aetiDg  Secretary  of  State  during  the  temporary  absence  of  Secretary  W. 
'        L.  Marcy  from  the  seat  of  government. 

Ob  the  asd  of  September,  1853,  Presiaent  Fierce  appointed  Peter  G.  Washington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Guthrie  from 
the  seat  of  government. 

On  tbe  28tb  of  September,  1853,  President  Pierce  appointed  A,  Dudley  Mann,  Assiataut 
Secretary  of  Stale,  to  be  acting  Secretary  of  State  during  the  temporary  absence  of  Mr. 
Marcy  from  the  seat  of  government. 

On  the  I2th  of  April,  1854,  President  Pierce  appointed  Peter  G,  Washington  to  dischar|je 
the  doties  of  Secretary  of  tbe  Treasury  during  the  temporary  absence  of  Secretary  Guthrie 
from  Washington. 

On  the  2lal  of  August,  1854,  President  Pierce  appointed  William  Hunter  to  perform  the 
dtlies  of  Secretary  of  State  during  the  absence  of  Mr.  Marey  from  the  seat  of  governmeul. 
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On  the  99lli  of  August,  1854,  President  Pierce  nppointed  Arthibald  Ciimpbeil  lo  be  acting 
Secretary  of  War  during  tbe  ubaence  of  Ihe  Secretary  from  the  sent  of  goTernnienl. 

On  the  5lh  of  Oclober,  1854,  President  Pierce  appointed  Peter  G.  WashiDgton  to  dis- 
rharire  the  dutiea  of  Secretarv  of  the  Treasury  dnring  the  absence  of  Seeretaij  Guthrie  from 
Wushingtoa.  , 

On  the  30(h  gf  October,  1854,  President  Pierce  appointed  Archibald  Campbell,  ehiof  clerk  , 
of  the  War  Department,  to  be  actiug'  Secretary  of  War  during  the  temporary  absence  of  the , ' 
Secretary. 

On  the  3ci  of  May,  IS55,  President  Pierce  appointed  Pet«r<5.  Washington  to  tiischarga  the 
dutiea  of  Secretary  of  the  Treasury  duiiog  the  absence  of  Secretary  Guthriefroni  Washingtoii, 

On  the  26th  of  May,  1855,  Prfiaident  Pierce  appointed  Colonel  Samuel  Cooper,  United 
States  army,  acting  Secretary  of  War,  during  tbe  temporary  absence  of  the  Secretary  from 
the  seat  of  goyemment. 

On  the  2lBt  of  July,  1855,  President  Pierce  appointed  William  Hnnter,  Asaistant  Secre- 
lary  of  Stale,  to  perform  the  duties  of  Secretary  of  Stale,  Mr.  Marcj  being  abaeut  from  the 
seat  of  government. 

On  the  6th  of  Aagust,  1855,  President  Pierce  appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Guthrie  from  Wash- 
ington. 

On  the  9th  of  October,  1856,  President  Pierce  appointed  A.  Campbell  acting  Secretary  of 
War,  during  the  temporary  absfince  of  the  Secretary. 

Oq  the  lyth  of  January,  1857,  President  Pierce  appointed  Archibald  Campbell,  acting  Sec- 
retary of  War,  during  the  temporary  absence  of  the  Secretary. 

On  the  3d  ofMarch,  1857,  PreaidKnt  Pierce  aj----'  '  "  ' 
General  of  the  army,  to  be  acting  Secretary  of  Ifl  _.. 

On  the  23d  of  April,  1857,  President  Buchanan  appointed  Philip  Clayton  to  discharge  the 
duties  of  Secretary  ol  the  Treasury  duriug  the  absence  from  Washington  of  Secretary  Cobb. 

On  the  1st  of  June,  1857,  President  Buchanan  appointed  John  Appleton  to  be  acting  Sec- 
letary  of  Stateduring  the  absence  of  Secretary  Caas  from  the  seat  of  government 

On  the  aeth  June,  1858,  President  Buchanan  appointed  Philip  Clayton  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Washington. 

On  the  13th  of  Jul^,  1858,  President  Buchanan  appointed  Philip  Clayton  to  discharge  tbe 
duties  of  Secretary  ot  the  Treasury  during  the  absence  from  Washington  of  Secretary  Cobb. 

On  the  doth  of  Augast,  1858,  President  Buchanan  appointed  John  Appieton,  Assistant  Sec- 
retary of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence  of  Secretary 
Cass  from  Washington. 

On  the  afith  of  April,  1859,  President  Buchanan  appointed  Philip  Clayton  to  act  as  Secre- 
tary of  the  Treasury  dnring  the  temporary  absence  of  the  Secretary  of  the  Traasury, 

On  the  5th  of  July,  1859,  President  Buchanan  appointed  William  K.  Driukard  to  be  act- 
ing Secretary  of  War  during  the  absence  of  the  Secretary  from  his  ofSca, 

On  the  26th  July,  1859,  President  Buchanan  appointed  Philip  Clayton  to  act  as  Secretary 
of  the  Treasury  during  the  temporary  absence  of  Secretary  Cotib  from  Washington,  "  from 
and  after  the  1st  of  August." 

On  theSOlh  of  Anguat,  1869,  President  Buchanan  appointed  Philip  Clayton  to  act  as  Sec- 
retary of  the  Treasury  during  the  absence  from  Washington  of  Secretary  Cobb, 

On  the  30tb  May,  1860,  President  Buchanao  appoint(3  Philip  Clayton  to  act  as  Secretary 
of  the  Treasury  during  the  absence  from  Washington  of  Secretary  Cobb. 
On      the  2f;th  of  June.  1860,  President  Buchanan  appointed  William  H.  Trescott  to  dis- 
charge the  duties  of  Secretary  of  State  during  the  absence  of  the  Secretary  of  SlJtte  from 
Washington. 

On  tbe  27th  July,  1860,  President  Buchanan  appointed  Philip  Clayton  lo  discharge  the 
dulSea  of  Secretary  of  the  Treasury  dnring  the  absence  of  Secretary  Cobb  from  Washington. 

On  the  6th  October,  I860,  President  Buchanan  appointed  Philip  Clavion  to  discharge  the 
du^esof  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Washington. 

On  the  22d  of  October,  I860,  President  Buchanan  appointed  Philip  Clayton  to  discliarge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Wash- 
ington, 

Oq  the  26th  of  Noi-ember,  1860,  President  Buchanan  appointed  Philip  Clayton  to  dis- 
charge the  duties  of  Secretary  of  the  Treasniy  during  the  sickness  of  Secretary  Cobb, 

On  the  13lh  of  December,  1860.  President  Buchanan  appointed  William  Hunter,  chief 
clerk  of  the  Department  of  State,  to  act  as  Sucrotary  of  State  until  an  appointee  should  be 
regularly  commissioned. 

On  the  10th  of  December,  I860,, President  Buchanan,  by  virtue  of  the  act  of  Congress 
approved  February  13,  1795,  authorized  Isaac  Toucey,  Secretary  of  the  Navy,  to  perform  the 
duties  of  Secretary  of  the  Treasury,  "now  vacant  by  the  resignation  of  Howell  Cobb," 
until  a  successor  should  be  appointed  and  the  vacancy  tilled. 

On  the  2d  of  August,  1861,  President  Lincoln  appointed  Thotnaa  A.  Scott  to  act  as  Sec- 
retaiy  of  War  during  the  temporary  absence  of  Secretary  Cameron  from  tbe  seat  of  govern- 
On  the  8th  of  August,  1861,  President  Lincoln  appointed  George  Harrington  to  discharge 
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the  duties  of  Secretary  of  the  Treasury  daring  the  temporary  abBeiice  from  Wasbiiigton  of 

On  the  li7lh  of  Augaet,  1R6I.  President  Lincoln  appointed  Frederick  W,  Seward,  AHsLstant 
SecTetarj  of  State,  to  bH  aeliog  Secretary  of  State  during  (lie  temporary  absence  froai  the 
seat  of  governtneiit  of  William  H.  Seward. 

On  the  3d  of  September,  18(il,  President  Lincoln  appointed  George  Harrington  to  act  as 
Sucretary  of  the  Treasury  during  the  absence  of  S,  P.  Chase  from  Wnsbingion. 

On  the  Sfith  of  September,  )H61,  President  Lincoln  appointed  Wiiliiini  L,  Hodtie  in  he 
acting  Secretary  of  the  Treasary  duriug  the  absence  of  the  Secretary,  "  commencing  from  the 
27t.h  instant." 

On  the  lid  of  November,  1861,  President  Lincoln  appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  ubseQce  ot  Salmon  P.  Chase  from  Wash- 
ington. 

On  the  4th  of  November,  1861,  President  Lincoln  appointed  Frederick  W.  Seward,  Assiat- 
ant  Secretary  of  State,  to  h«  acting  Secretary  of  State  during  the  temporary  absence  of 
William  H.  Seward  from  ihc  seat  of  government. 

On  the  13th  of  November,  1861,  ftcaideiit  Lineoln  appointed  George  Harrington  to  3is- 
chatee  the  dntiea  of  Secretary  of  the  Treasury  during  the  absence  of  S.  P.  Chase  from 
.  WaBhington. 

On  the  18th  of  December,  1861,  Prfsident  Lincoln  appointed  George  Harrington  to  dis- 
chargee the  duties  of  Secretary  of  the  Trcasiiary  during  the  absence  of  S.  P.  Chase  from 
Washington. 

On  the  4th  of  January,  18f(9,  President  Lincoln,  "pursuant  to  the  act  of  Congress  in  such 
cose  made  and  provided."  the'Seeretary  of  State  beii^  at>sent  from  the  seat  of  government, 
appointed  Frederick  W.  Scvtard,  Assistant  Secretary,  to  be  Secretary  of  State. 

On  the  SSth  of  January,  1862,  the  Secretary  of  State  being  absent  from  the  seat  of  govern- 
ment. President  Lincoln,  "pnisuant  lo  t±>e  authority  in  such  case  provided,"  authorized 
Assistant  Secretary  F.  W.  Seward  to  act  as  Secretary  of  Slate. 

On  the  6ih  of  February,  1863,  the  SeciBlnry  of  State  being  absent  from  the  seat  of  govern- 
ment. President  Lincoln,  "pursuant  to  tlie  authority  in  such  case,  provided,"  authorized 
Assistant  Secretory  F.  W.  Seward  to  act  as  Secretary  of  Stale. 

On  the  9th  of  April,  186'^,  the  Secr^tjtry  of  State  ))eing  absent  from  tlie  seat  of  government. 
President  Lincoln,  "pursuant  to  the  authority  in  such  case  provided,"  authorized  Assistant 
Secretary  F.  W.  Seward  to  act  as  Secretaiy  of  State. 

Oo  (he  11th  of  April,  18fi2,  President  Lincoln  appointed  George  Harrington  to  discharge 
-  the  duties  of  Secietary  of  the  Tre&stiry  during  the  absence  of  Salmon  P.  Chase  liom  Wash- 
On  the  5th  of  May,  1863,  President  Lincoln  appointed  George  Harrington  to  discharge  the 
duties  of  SecretaiT  of  the  Treasury  during  the  absence  uf  Salmon  P.  Chase  from  Washiugtuu. 

On  the  14th  ot  May,  1862,  the  ^cretary  of  State  being  absent  from  the  seat  of  goveruuient, 
President  Lincoln  aulhorized  William  Hunter,  chief  clerk  of  the  Department  of  State,  to  per- 
form the  duties  of  Secretary  until  his  return. 

On  the  19th  of  May,  166*2,  President  Lincoln  appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  ot  Salmon  P.  Chase  from  Washinirton. 

On  the  II tb  of  June,  1862,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  Stale,  to  dischar^  the  dnOes  of  Secretary  of  Slate,  the  Secretaiy  of  State  being 
absent  from  the  seat  of  government. 

On  the  30th  of  June,  IM6'i,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  Slate,  to  discharge  the  duties  of  Secretary  of  State,  the  Secretary  of  State  being 
absent  from  the  seat  of  government. 

On  the  27lh  of  August,  1863,  President  Lincoln  authorized  Frederick  W.  Seward,  Aasiat- 
ant  Secretary  of  Slate,  to  diBchBrge*the  duties  of  Secretary  of  Stale,  the  Secretary  of  State 
being  absent  from  the  seat  of  government. 

Oh  the  8th  of  January,  1863,  President  Lincoln  appointed  Geci^  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  i3th  of  March,  1863,  Pieeident  Lincoln  appointed  George  Harrington  to  discharge 
thedutiesof  Secretary  of  tboTreasury  during  the  absence  of  the  Secretary  Salmon  P.Chase. 

On  the  IBlh  of  April,  1863,  President  Lincoln  appointed  George  Harrington  to  discharge 
tbe  duties  of  Secretary  of  the  Treasnr}-  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  atth  of  April,  186:i,  President  Lincoln,  the  Secretary  of  State  being  absent, 
appointed  William  Hunter,  chief  clerk  of  the  Department  of  State,  to  perform  the  duties. of 
Secretary  of  State  until  the  return  of  the  Secretary. 

On  tbe  21st  of  May,  1863,  President  Lincoln  appointed  George  Harrington  to  perform  the 
duties  of  Becrelary  of  the  Treasury  during  the  absence  of  the  Secretary,  Salmon  P.  Chase, 

On  the  a5th  of  May,  leca.  President  Lincoln,  the  Secretary  of  State  being  absent,  author- 
ized Frederick  W.  Seward,  Assistant  Secretary,  to  discharge  the  dnties  of  Secretary  of  State. 
Oa  the  27th  of  July,'  I8S3,  Preaidiinl  Lincoln  appointed  George  Harrington  to  act  as  Sec- 
retary of  tbe  Treasury  during  the  absence  of  the  secretary,  Salmon  P.  Obaae. 

On  tbe  15th  of  Ausrust,  18li3,  President  Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assislant  Secretary,  to  act  as  Secretary  of  State. 
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On  the  lOth  of  Oeiober,  1863.  President  Lincoln  appointed  Lncins  E.  Chittenden  (o  dis- 
charge the  dutiesof  Secretary  of  the  Treasmj  during  the  ahsente  of  Salmon  P.  Chase,  Secretarj. 

On  the  2d  of  November,  1863,  Preaident  Lineoln,  the  Secretary  of  Stale  being  ahsent, 
aathoriaed  Frederick  W.  Seward,  Assistant  Secretary,  to  a4t  as  Secretary  of  Slate. 

On  the  33d  of  December,  186.3,  Preeident  Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant  Secretary,  to  ael  asSecretary  of  State. 

On  the  11th  of  April,  1864,  Prssi dent  Lincoln,  the  Secretary  of  Stat«  being  absent,  author- 
ized Frederick  W.  Seward,  Assistant  Secretary,  to  act  as  Secretary  of  State. 

On  the  14th  of  April;  I8B4,  President  Lincoln  appointed  George  Harrington  to  dijicharge  the 
duties  of  Secretary  of  tlie  Treasury  during  the  aljsenee  of  the  Secretary,  SalmoQ  P.  Chase. 

On  the  STth  of  April,  18f>4,  President  Lincoln  appoint«d  Qeorge  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Salmon  P.  Chase. 

On  the  7th  of  June,  IS64,  President  Lincoln  appointed  George  Harrington  to  discharge  the 
duties  of  fiecretarr  oftlie  Treasury  during  the  absence  of  Seeretary  Salmon  P.  Chase. 

On  the  30lh  of  June,  1804,  President  Lincoln  authorized  George  Harrington,  Assistant 
Secretarj  of  the  Treasury,  to  perform  all  and  singular  the  duties  of  Secretary  of  the  Treasury     i 
until  a  successor  to  Mr.  Chase,  resigned, "should  be  commiasioned,  or  until  further  orders. 

On  the  llth  of  July,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  William  P.  Fessonden,  Secure- 
On  the  30th  of  July,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Fesseuden. 

On  the  29th  of  August,  J864,  President  Lincoln  authorized  Frederick  W.  Seward,  Assist- 
ant Secretarj  of  Slate,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence  of  the 
Secretary,  W.  H.  Seward. 

On  the  >!6th  of  September,  1664.  President  Lincoln  authorized  Frederick  W.  Sewurd, 
Assistant  Socreta^  of  Stato,  to  discharge  the  dudes  of  Secretary  of  State  during  the  absence 
of  the  Secretary,  W.  H.  Seward. 

On  the  17th  of  October,  1864,  Preadent  Lincoln  appointed  George  Harrington  to  act  as 
Seeretary  of  the  Treasury  during  the  absence  of  Secretary  Fesseuden. 

On  the  4th  of  November,  1864,  Preeident  Lincoln  authorized  William  Hunter,  chief  clei  k 
of  the  Department  of  State,  to  act  as  Secretary  of  State  until  the  return  of  the  Secratary,  he     ' 
being  absent. 

On  the  1th  of  January,  1865,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  act  as  Secretary  of  State  "  during  the  present  temporary  absence  ot 
William  H.  Seward." 

Oo  the  1st  of  February,  1865,  President  Lincoln  authorized  Froderiek  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence  of  Wil- 
liam H.  Seward. 

On  the  4th  of  March,  186-'i,  President  Lincoln  authorized  George  Harrington,  Assistant 
Seeretary  of  the  Treasury,  to  perform  the  duties  of  Secretary  of  the  Treasuiy  until  a  succes- 
Eor  to  Mr.  Fesseuden  should  be  commissioned  and  qualified,  or  until  further  orders. 

On  the  10th  of  April,  1S65,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  Stale,  to  discharge  the  duties  of  Secretary  of  Stale  during  the  illness  of  William 
H.  Seward, 

On  the  15th  of  April,  1865,  President  Johnson  appointed  William  Hunter  fo  perform  the 
duties  of  Secretary  of  State  until  otherwise  ordered,  Secretary  Seward  being  sick. 

On  theiiethof  July,  1865,  President  Johnson  appointed  William  Hunter  to  be  acting  Sec- 
retary of  State  ill  tlie  absence  of  William  H.  Sewaid, 

On  the  15th  of  August,  1865,  President  Johnson  authorized  William  Hunter  to  discharge 
the  duties  of  Secretary  of  State  in  consequence  of  the  absence  of  the  Secretary  from  the  seat 
of  government. 

On  the  SDth  of  September,  1865,  President  Johnson  appointed  William  E.  Chandler, 
Assistant  Secretary,  ol  the  Treasury,  to  perform  the  duties  of  the  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  McCulloch, 

On  the  4th  of  October,  1865,  President  Johnson  authorijied  William  Hunter,  chief  clerk  of 
the  Department  of  State,  to  discharge  the  duties  of  Seeretary  of  Stale  untjl  the  return  of  the 
Secretary,  he  being  absent. 

On  the  6lb  of  November,  1865,  President  Johnson  anpoinled  William  E.  Chandler  to  dig- 
charge  the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  McCulloch. 

On  the  dOth  of  December,  1865,  President  Johnson  appointed  William  E.  Chandler  to 
discharge  the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  McCulloch. 

On  the  20th  of  December,  1865,  President  Johnson  appointed  William  E.  Chandler  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence. of  Secretary  McCulloch. 

On  the  aoth  of  December,  1865,  President  Johnson  authorized  William  Hunter  todiacliarge 
the  duties  of  Secretary  of  Stale,  the  Secretary  being  absent. 
On  the  15th  of  May,  1866,  President  Johnson  authorized  F.  W.  Sewar<l,  Assisiant  Setre- 

of  State,  to  discharge  the  duties  of  Secretary  of  Statfl,  the  Secretary  being  absent. 
,a  the  4th  of  August,  1866,  FresidentJohnson  appointed  William  E.  Chandler  to  discharge 
duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  of  Secretary  McCullo»3i. 
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On  tlie  lOlh  of  August,  1866,  President  Johnson  authorized  Henry  Stanbery,  Attorney 
General,  tu  discharge  the  duties  of  Secretary  of  State  during^  the  absence  of  that  Secretary. 

On  the  18th  of  September,  J866,  President  Johcaon  authorized  Frederick  W.  Seward. 
Assistant  Secretary  o!  Stale,  to  discharge  the  duties  of  Secretary  of  State  during  tlie  illaeas 
,of  William  H.  Seward. 

On  the  5th  of  October,  1866,  President  Johnson  authoriied  Frederick  W.  Seward,  Assist- 
ant Sei'retaiT  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  illness  of 
William  H.  Seward. 

On  the  29th  of  October,  1866,  President  Johnson  authorized  William  Hunter,  Second 
AsstBtant  Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  dorin?  the  absence 
of  William  H.  Seward. 

On  the  5th  of  November,  1866,  President  Johnson  authorized   William  E.  Chandler  to 

Serform  the  duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  of  Secretary 
IcCulloch. 
On  the  aoth  of  l>ecember,  1866,  President  Johnson  anthoriaed   William  E.   Chandler  to 

Eerfovm  the  duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  of  Secretary 
(cCallocK. 

Co  the33cl  of  April,  1867,  President  Johnson  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  act  as  Secretary  of  Stale  during  the  absence  of  William  H.  Seward. 

On  the  Isl  of  June,  1867,  President  Johnson  authorized  F.W.Seward,  Assistant  Secre- 
la^  of  State,  to  act  as  Secretary  of  State  during  the  absence  of  Secretary  W.  H.  Seward. 

On  the  23d  of  July,  1867,  President  Johnson  authorized  William  Hunter,  Second  Assist- 
ant Secretary  of  State,  to  dischargo  the  duties  of  Secretary  of  State  during  the  absence  of 
William  H.  Seward. 

On  the  iSth  of  September,  1867,  President  Johnson  authorized  John  F.  Hartley  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  of  Sei;Tetary 
McCulloch. 

On  the  &th  of  .October,  ]867,  President  Johnson  authorized  Frederick  W.  Seward.  Assist- 
ant Secretary  of  State,  to  dischai^  the  duties  of  Secretary  of  Stati;  during  the  absence  of  the 
Secretary,  w.  H.  Seward,  from  the  seat  of  goyernment. 

On  the  13th  of  November,  1867,  President  Johnson  appointed  John  F.  Hartley  to  dis- 
cbarge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  McCulloch 
"  at  any  time  in.the  mouth  of  November,  J867." 

On  the  11th  of  March,  1868,  President  Johnson  appointed  F.  W.  Seward,  Assistant  Sec- 
retary of  State,  to  discharge  the  duties  of  Secretary  ot  State  during  the  absence  from  the  seat 
of  governlaent  of  Secretary  W.  H.  Seward. 

Mr.  Curtis,  I  will  now  put  ia  evidence,  so  tliat  it  may  be  printed  in  connec- 
tion with  this  documentary  evidence,  statements  furnished  by  the  Secretary  of 
the  Senate  under  the  order  of  the  Senate ;  one  showing  the  beginning  and  ending 
of  each  legislative  session  of  Oongresa  from  17S9  to  1868;  and  the  other  being 
a  statement  of  the  beginning  and  ending  of  each  special  aeaaion  of  the  Senate 
from  1789  to  1868. 

Mr,  Manager  Botlkh.  We  have  no  objection. 

The  Chief  Justicg,  The  evidence  ia  received. 

The  documents  are  as  follows  : 

Statement  of  the  beginmag  and  e 
fro. 


n  of  Congreaa, 


June  1,1T»6. 


K 

'i  !!!■ 
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Statement  of  ike  hegimtitig  and  ending  of  each  legislative  g 
from  17S9  to  1863— Coutinued. 


n  of  Congress, 


Jul;  16. 

June  30 
Mar  3  ima. 
Jul;  *  1835 
Mht  3  leST 
Oct  16  iSV! 
July   e  1S38 


Statement  of  the  beginning  and  ending  of  each  spec 
from  1789  to  186S. 


E  Senate,  April  16, 1868. 
W.  FO'bNEY,  Sscretiry. 

ssion  of  the    Senate 


March  4,  1797 March    4,  l: 

March  4,  1801 Match    5,  II 

March  4,  1809 March   7,  II 

March  4,  1817 March    6,  II 

March  4.  1825 March   9,  V 

March  4,  18^9 March  17,  II 

March  4,  1837...-. March  10.  II 

March  4,  1841 March  15,  II 

March  4,  1845 March  20,  II 

March  5,  1849 Mweh  23,  If 

Maveh4,  1851 March  13.  IS 

March  4,  1853 April    U,  If 

March  4,  1857 ■- March  14,  II 

June  15,  1858 June    16,  li 

March  4,  1859 March  10,  II 

Jnne  2P,  1860 - June    28,  II 

March  4,  1861 •- March  28,  II 

March  4,  1863 March  14,  II 

March  4,  J865 March  11,  II 

April    ],  1667 April   20,  II 


I  certify  that  the  forecoiog  Bl  ..  ,  .._._ 

'   ^.  FORNEY,  SecTttary^ 

Mr.  Curtis,  The  Sergeaut-ftt-arma  will  now  please  call  Walter  S.  Cos.. 
Walter  S,  Cox  awom  and  examined. 

By  Mr.  Curtis  : 
Question.  State  what  is  your  residence  and  what  is  your  profession. 
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Answer.  I  reside  in  Georgetown,  in  tliia  District.'   I  am  a  lawyerby  profession. 

Q.  How  long  liAve  you  been  in  the  practice  of  the  law  f 

A.  Some  twenty  years,  I  think. 

Q.  In  this  city  t 

A.  Yes,  Bir. 

Q.  In  what  courts  J 

A.  In  the  courts  of  this  District  anci,  moat  of  the  time,  in  the  Supreme  Court 
of  the  United  States. 

Q,  Were  you  connected  professionally  with  the  matter  of  General  Thomas 
before  the  criminal  court  of  this  District  or  before  a  magistrate  ? 

A.  I  was. 

Q.  When  and  ander  what  ciroumstancea  did  your  connection  with  that  mat- 
ter begin  ? 

A.  On  Saturday,  the  22d  of  February 

Mr.  Manager  Butler.  Stop  a  moment,  please.  If  I  heard  the  question  corr 
redly,  the  inquiiy  put  to  the  witness  was,  when  and  unJer  what  circumstances 
did  your  conneclion  with  the  case  of  Thomas  before  the  Supreme  Court,  or  the 
chief  justice  of  the  District,  commence? 

Mr.  CuKTis.  That  was  the  question  in  Bubatance, 

Mr.  Manager  Butler.  To  that  we  miist  object.  It  is  impossible  to  see  how 
the  employment  of  Mr.  Coi  to  defend  Mr.  Thomas  can  have  anything  to  do 
with  this  case.  It  stands  in  this  way :  we  put  in  that  Mr.  Thomas  said  that  if 
it  had  not  been  for  the  arrest  he  should  have  taken  the  War  Office  by  force,  as 
he  had  threatened.  The  defence  then  produced  the  warrant  and  affidavit  and 
the  record  of  bis  acquittal.  I  do  not  propose  to  argue  it ;  but  I  ask  the  atten- 
tion of  the  Senate  to  the  question  whether  the  employment  of  Mr.  Cox  by  Mr. 
Thomas  as  counsel,  the  circumstances  under  which  he  was  employed,  and  the 
declaration  of  Mr.  Thomas  to  his  counsel,  can  be  put  in  evidence  under  any  rule, 
even  the  one  which  the  Senate  has  just  vot«d  should  not  be  the  governing 
rule  of  this  body — the  exception  to  evidence  as  too  trivial — if  it  were  not  legally 
incompetent  1 

Mr.  Curtis.  I  understand  the  objection  to  be  that  we  cannot  show  that  Gene- 
ral Thomas  employed  Mr.  Cox  aa  his  counsel ;  that  we  caunot  show  declarations 
made  by  Mr.  Thomas  to  Mr.  Cox,  aa  his  counsel.  We  do  not  propose  to  prove 
either  of  those  facts.  If  the  gentleman  will  wait  long  enough  to  see  what  we 
do  propose  to  prove,  he  will  see  that  that  objection  is  not  applicable,  (To  the 
witness.)  Will  you  now  state,  air,  when,  and  by  whom,  and  under  what  cir- 
cnmstancea  you  were  employed  in  that  mattert 

Mr.  Manager  Butler.  Stop  one  moment.  I  object.  The  question  is,  when, 
and  by  whom,  and  under  what  circumstances  this  gentleman  was  employed  ? 
If  he  was  employed  by  the  President,  that  is  worse  than  the  other,  in  my  judg- 
ment, as  a  legal  proposition.  I  desire  that  the  question  be  put  in  writing,  that 
we  may  have  a  ruling  upon  it ;  or,  to  save  time,  if  the  learned  counsel  will  put  in 
exactly  what  he  proposes  to  prove  by  this  witness,  we  can  meet  the  whole  of  it. 

The  Chief  Justice.  The  Chief  Justice  sees  uo  objection  to  the  question  as 
an  introductory  question,  but  will  submit  it  to  the  Senate  if  it  is  desired. 
(After  a  pause,  to  the  witness.)     You  can  answer  the  question. 

A.  On  Saturday,  (he  22d  of  February,  a  messenger  called  at  ray  house  with 
a  carriage,  and  stated  that  Mr.  Seward  desired  to  see  me  immediately 

Mr.  Manager  Butler.  I  object  to  the  declarations  of  any  person  there. 

The  Chief  Justice,  (to  the  witness.)  You  need  not  state  anything  that  Mr. 
Seward  said  to  you. 

The  WiT\BSS.  Nothing  was  said  by  Mr.  Seward.  The  messenger  stated 
farther  that  he  was  directed  to  take  me  immediately  to  the  President's  House. 
I  accompanied  him  to  the  President's  House,  and  found  the  President  and  Gen- 
eral TbomaB  there  alone. 
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By  Mr,  Curtis  :  * 

Q.  At  what  hour,  or  about  i^liat  hour? 

A.  At  about  five  o'clock  ia  the  afternoon.  After  I  was  seated  the  President 
stated 

Mr.  Manager  Butler.  Stop  a  moment.  I  object  to  the  statement  of  the 
President  at  5  o'clock  in  the  afternoon.     [Laughter.] 

The  OHrBi'  JusTiCE,  Will  the  couusel  for  the  President  state  the  object  of 
this  testimony  1 

Mr.  Curtis  rose. 

Mr.  Manager  Butler.  We  desire  that  that  may  be  put  in  writing,  Mr.  Chief 
Justice. 

The  Chief  Ji'STtcb.  The  offer  to  prove  will  be  put  in  writing  if  any  senator 
requires  it, 

Mr.  Edmunds.  I  ask  that  the  offer  to  prove  may  be  put  in  writing,  that  we 
may  all  understand  precisely  what  the  question  is. 

The  Chief  Justice.  The  counsel  will  please  put  what  they  propose  to  prove 
in  writing. 

The  offer  was  reduced  towritino;  and  sent  to  the  desk. 

The  Chief  Justice.  The  Secretary  will  read  the  proposition. 

The  Secretary  read  as  follows  : 

We  offer  to  provefcat  Mr.  Cox  was  employed  professionally  by  the  President,  iu  the  prps- 
ciioe  of  General  Thomas,  totakesnch  legal  proceedings  in  the  case  that  hod  bean  commenceil 
iigainst  Genera)  Thomaa  as  would  be  cfFectuai  to  raise  judicially  the  question  of  Mr.  SCantou's 
litgal  right  Co  (MnCinue  Co  hold  the  ofBce  of  Set^^tary  for  the  Department  of  War  againaC  the  * 
BDtboriCy  of  ^e  Presidect,  aod  also  in  reference  to  obtaining  a  writ  of  guo  aarranta  for  the 
same  parposej  and  we  shall  expect  to  follow  up  this  proof  by  evidence  of  what  was  done  by 
the  witness  iu  pursuance  of  the  above  employuieut. 

Mr,  Edmunds.  Mr.  President,  I  should  lil^e  to  ask  an  oral  question,  if  there 
be  no  objection. 

The  Chief  Justice.  If  there  be  no  objection  the  senator  from  Vermont  will 
ask  his  question. 

Mr.  Edmunds.  I  wish  to  ask  at  what  date  this  interview  is  alleged  to  have 
taken  place  1 

Mr.  Curtis,  The  23d  of  February. 

Mr.  Manager  Butler.  This  testimony  is  liable  to  two  objections,  if  not  more, 
but  two  sufficient,  Mr,  President  and  senators.  The  first  is  that  after  tlie  act 
done,  and  after  the  matter  was  in  course  of  impeachment,  wae  In  proceeding 
before  the  House,  and  after  Mr.  Stanton  had,  to  protect  himself,  made  an  affi- 
davit that  he  expected  to  be  turned  out  of  his  office  by  force,  the  President  sent, 
as  IB  proposed  to  be  proved,  for  Mr,  Cox,  the  witness,  and  gave  him  certain 
directions  It  is  alleged  that  those  directions  were  that  he  should  prepare  a  j«o 
■warranto  I  had  supposed  that  such  a  gwo  warranto  was  to  be  filed  hy  the  Attor- 
ney General,  if  at  all,  but  that  that  proeess  had  substantially  gone  out  of  use,  and 
aninfoimationin  the  nalnre  of  a  writ  of  {iwiwam^rato  would  have  been  the  proper 
proceeding,  and  that  information  must  be  exhibited  by  the  Attorney  General. 

Now,  then,  let  us  see  just  here  how  the  case  stands.  The  President  had  told 
General  Sherman  that  the  reason  why  he  did  not  apply  to  lawyers,  and  why  he 
took  army  officers  into  this  trouble,  was  that  it  was  impossible  to  make  up  a 
case.  One  of  the  senators  asked  him  to  repeat  that  answer,  and  be  repeated  it. 
The  President  said  to  him,  "  I  am  told  by  the  lawyers  that  it  is  impossible  to 
make  up  a  case,"  After  he  had  been  told  that,  and  after  he  had  been  convinced 
of  that,  he  slill  went  on  to  make  the  removal,  and  he  undertakes  to  show  to  you 
here  that  he  made  the  removal  tn  make  up  a  case  which  he  himself  declared  was 
impossible  to  be  made-  up.  It  is  apparent  that  no  case  would  by  possibility 
have  got  into  a  court  except  for  the  declarations  and  the  threats  of  this  officer 
Thomas  to  turn  by  force  Stanton  out  of  the  War  Office.     That  having  been  done. 
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he  eeuds  for  a  very  proper  cfliinael,  as  I  have  no  doubt  the  Senate  will  be  qnite 
convinced  before  we  get  through.  He  eends  for  a  very  proper  coiinBel  for  Mr. 
Thomas,  and  having  got  him  there  he  undertakes  then  to  make  up  a  case  for 
the  Senate,  before  which  he  was  to  be  brought  by  impeachment.  Now  they 
Bay  they  expect  to  prove  that  the  President  wanted  a  caae  made  np  to  go  to  the 
courts,  and  that  io  pursuance  of  that  Mr.  Cox  so  acted. 

Mr.  Cos  cannot  be  allowed  to  testify  to  that  for  another  reason.  They  them- 
selves have  put  in  the  record  (whichimports  absolute  verity  and  cannot  be  contra- 
dicted by  parol  or  other  evidence)  that  General  Thomas  was  disraisaed  upon 
the  motion  of  his  counsel.  Upon  the  motion  of  his  counsel  the  case  was  dis- 
misBed.  Therefore  we  object,  in  the  first  place,  that  this  declaration  of  the 
President  to  his  lawyer  after  the  fact  and  after  he  was  in  process  of  being  im- 
peached for  that  fact,  shall  not  be  put  in  evidence  in  view  of  the  circumstances. 
We  object,  then,  that  what  was  done  in  court  shall  not  be  proved  except  by  the 
record,  which  I  believe  there  is  no  lawyer  in  the  Senate,  and  no  layman  either, 
wUl  ever  believe  for  a  moment  can  be  allowed.  Then  we  object  further  on  this 
matter  that  this  whole  proceeding  was  between  other  parties  in  the  court.  There 
is  no  evidence  from  the  record,  so  fai  as  it  has  been  put  in  here,  (and  the  whole 
record  is  p\it  in,)  that  the  President  went  into  that  court  and  asked  to  have  that 
case  carried  on.  that  he  showed  bis  hand,  or  that  he  made  himself  apparent. 
He  does  not  appear  upon  the  record.  He  does  notappear  as  employing  counsel. 
It  looks  as  though  it  was  the  case  of  General  Thomas,  and  the  court  dealt  with 
it  as  the  case  of  General  Thomas. 

If  the  President  had  gone  and  a^sked  that  the  case  might  be  decided  as  a  great 
constitutional  question,  noii  constat  but  tiiat  the  court  would  have  decided  it, 
but  they  did  not  do  so.  All  that  appear^  on  the  record  is  that  this  gentleman 
or  some  other  appeared  as  counsel  for  General  Thomas ;  and  the  question  was 
one  whether  General  Thomas  should  be  held  under  bonds  or  whether,  under  the 
circumstances,  he  was  likely  to  appear  and  answer  further  when  the  grand  jury 
eat,  it  being  then  found  that  there  was  no  danger  from  bis  personal  action  by 
Violence. 

Mr.  EvARTS.  Mr.  Chief  Jnstice  and  Senators,  I  will  first  notice  some  of  the 
suggestions  made  by  the  learned  and  honorable  manager  that  seem  to  us  not  to 
have  any  particular  bearing  upon  the  question  of  evidence  now  submitted  to  yon, 
but  which  may  be  noticed.  He  says  that  the  Attorney  General  alone  can  insti- 
tute a  qtio  warranto.  The  Attorney  General  has  by  law  no  official  function  in 
any  court  except  the  Supreme  Court  of  the  United  States,  and  a  quo  warranto 
proceeding  would  need  to  be  commenced  in  the  court  of  the  District,  A  quo 
warranto  proceeding,  as  has  heretofore  been  contended  on  the  part  of  the  man- 
agers, and  in  regard  to  which  no  dispute  has  arisen,  can  only  be  made,  it  is 
supposed  by  them,  on  the  part  of  the  government  and  not  on  the  part  of  the 
officer  who  has  been  detruded  from  office.  That  is  one  thing;  but  tlie  question 
whether  that  action  of  the  government  can  be  taken  in  any  court  only  by  the 
Attorney,  General  is  quite  a  different  matter,  and  it  might  appear  that  if  this  adhe- 
sion of  the  Attorney  General,  or  his  approval  that  the  proceeding  should  be  taken 
by  the  professional  advisers  employed  to  that  end,  was  necessary,  we  should  be 
able  to  produce  that  proof. 

Now,  \t  is  said  that  after  the  President  told  General  Sherman  that  it  was 
impossible  to  make  up  a  case  it  is  now  impossible  for  us  to  show  that  he  did 
attempt  to  make  up  a  case.  This  is.  I  suppose,  a  new  application  of  the  doc- 
trine of  estoppel.  It  is  impossible  for  us  to  see  any  other  appropriateness  in  it. 
But  the  fact  is  simply  this  :  that  when,  in  advance  of  the  official  action  of  the 
President  to  or  towards  the  removal  of  Mr.  Stanton,  and  when  General  Sher- 
man was  asked  to  receive  from  the  Chief  Executive  the  authority  to  discharge 
the  duties  of  this  office  ad  interim,  and  when  General  Sherman  was  revolving 
in  bis  own  mind  his  duty  as  a  citizen  and  as  a  friend  and  servant  of  the  govern- 
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ment  and  sought  to  inquire  why  this  matter  which  the  President  desired  to  test 
and  to  have  his  presence  in  the  controversy  to  enahle  him  to  test,  could  not 
be  tested  by  tlie  lawyers  alone,  without  bringing  in  a  deposit  of  the  ad  interim 
authority  in  any  officer,  the  Preeideut  replied  that  it  was  impossible  to  make  up 
a  case  except  by  such  executive  action  as  should  lay  the  basis  for  judicial  inter- 
ference and  determination.  Then,  in  advance,  the  President  did  not  anticipate 
the  necessity  of  being  driven  to  this  judicial  controversy,  because,  in  the  alter- 
native of  Genera]  Sherman's  accepting  this  trust  thus  reposed  in  him,  the  Pres- 
ident expected  the  retirement  of  Mr.  Stanton,  and  thus  by  that  acquiescence  no 
need  would  arise  for  further  controversy  in  court  or  elsewhere.  That  is  the 
condition  of  the  pi  oof  as  it  now  stands  before  the  Senate,  or  as  we  upon  it 
shall  contend  that  it  now  stands  in  the  judgment  of  the  Senate,  in  regard  to 
what  occurred  between  the  President  and  General  Sherman. 

We  have  already  seen  in  proof  that  General  Thomas  received  from  the  Pres- 
ident on  the  21st  of  February  this  designation  to  take  chai^  of  the  office  from 
Mr,  Stanton  if  he  retired,  and  his  report  to  the  President  in  the  first  instance 
of  what  was  regarded  as  an  equivalent  to  an  acquiescence  by  Mr.  Stanton  in 
this  demand  of  the  office  and  its  surrender  to  the  charge  of  General  Thomas. 
It  has  then  been  shown  in  evidence  that  General  Thomas  was  arrested  on  the 
morning  of  the  22(i,  and  that  before  he  went  into  court  he  communicated  that 
fact  to  the  President  and  received  the  President's  response  that  that  was  as 
they  wished  it  should  be,  to  have  the  matter  in  court. 

Now,  we  propose  to  show  that  on  the  afternoon  of  the  same  day,  the  matter 
then  being  in  court,  {and  which  the  President  had  said  was  accordinjf  to  his 
desire,  always  supposing  that  there  was  not  a  retirement  which  rendered  further 
controversy  and  trouble  unneceasary  to  the  parties  and  the  country,)  the  Presi- 
dent did  take  it  up  as  Jus  controversy  between  the  Constitution  and  the  law,  to 
be  determined  by  the  highest  judicial  tribunal  of  the  country  by  the  most  rapid 
method  that  the  law  and  competent  advisers  as  to  the  law  should  permit.  And 
we  are  met  by  the  novelty  of  objection  that  when  the  matter  to  be  proved  is  not 
the  state  of  the  record  between  the  United  States  and  General  Thomas  in  that 
criminal  complaint,  but  the  state  of  facts  as  regards  the  action  and  purpose,  of 
the  President  of  the  United  States  in  attempting  to  produce  before  the  tribunals 
of  the  country  for  solemn  judicial  determination  the  matter  in  controversy,  as 
the  record  of  the  criminal  charge  made  and  dismissed  does  not  contain  the  name 
and  action  of  the  President  of  the  United  States,  in  this  behalf  we  cannot  show 
what  did  occur  and  what  was  the  action  of  the  President 

The  learned  manager  says  it  does  not  appear  by  the  record  that  the  Presi- 
dent made  this  his  controversy  and  attempted  these  objects  and  pursued  this 
purpose.  Gerlainly  it  does  not ;  and  if  any  lawyer  can  see  how  and  why  and 
in  what  possible  method  of  application  in  the  record  of  a  prosecution  of  General 
Thomas  by  the  United  States  for  an  infraction  criminally  of  the  civil  tenure-of- 
office  bill  the  action  of  the  President  should  appear,  we  might,  perhaps,  be  pre- 
cluded by  some  of  these  suggestions  and  arguments  ;  but  still  the  matter  would 
be  wholly  aside  from  the  real  point  of  inquiry  here. 

Now,  Mr.  Chief  Justice  and  Senators,  we  are  not  to  be  judged  by  the  mea- 
sure of  the  proof  that  we  are  able  to  offer  tbroujjh  this  witness,  as  regards  the 
effect  and  value  of  the  entire  evidence  bearing  upon  this  point  as  it  shall  be 
drawn  from  this  witness  and  from  other  witnesses,  and  from  other  forms  of  tes- 
timony. We  stand  here  definitely,  and  so  as  not  to  be  misunderstood,  on  this 
proposition,  that  when  the  alternative,  not  expected  by  the  President,  of  the 
resistance  of  iVtr.  Stanton  to  this  form  of  resignation  or  retirement  demanded  or 
removal  claimed,  whatever  you  choose  to  call  it,  was  presented,  so  that  he  was 
obliged  to  find  resources  in  the  law,  which  he  had  contemplated  as  a  thing 
greatly  to  be  desired,  but  impossible  without  the  antecedent  proceedings  upon 
which  a  proper  footing  could  be  gained  in  the  courts,  he  then  did,  with  such 
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promptness  and  Bueh  decision,  and  aoch  clear  and  uneqaivocal  purpose  aa  mil 
be  indicated  in  the  evidence,  assume  immediately  that  service  and  that  duty; 
and  it  will  appear  that  the  opportunity  thus  presented  to  him  for  a  more  rapid 
determination  than  a  quo  warranto  or  an  information  in  the  nature  of  a  quo  -mar' 
ranto  would  peimit  being  seized,  it  was  prevented  by  the  action  of  Mr,  Stanton, 
the  prosecutor,  and  of  the  court,  upon  the  movementB  of  the  prosecution  to  get 
the  case  out  of  court,  as  ft-ivolons  and  unimportant  in  its  proceeding  against  Gen- 
eral Thomas,  and  becoming'  formidable  and  offensive  when  it  gave  an  opportu- 
nity for  tiie  President  of  the  United  States  by  habeas  corpus  to  get. a  prompt 
decision  of  the  Supreme  Court  of  tlie  United  States ;  and  then  to  show  that,  this 
opportunity  being  thus  evaded,  the  President  proceeded  as  he  might,  with 
iustructions  that  the  only  other  recourse  of  judicial  determination  by  an  infor- 
mation in  the  nature  of  quo  warraiito  was  resorted  to. 

Mr.  Manager  Butlkr.  Mr.  President,  I  am  very  glad  for  an  opportunity 
afforded  me  by  the  remarks  of  the  learned  counsel  for  the  President  to  deal  a 
moment  witb  the  doctrine  of  estoppel,  1  premise  that  an  argument  has  been 
founded  to  the  prejudice  of  my  caase  by  a  nse  of  remarks  which  I  made,  to 
which  I  want  to  call  the  attention  of  the  Senate,  as  bearing  npon  what  is  the 
doctrine  of  estoppel  which  is  put  forward  here  now  by  the  counsel  who  has  just 
sat  down.  I  will  not  be  long.  I  pray  you,  senators,  to  remember  that  I  have 
never  referred  to  this  argument,  altnough  it  has  been  a  sort  of  vade  merMm.  with. 
the  counsel  of  the  defence  ever  since  it  was  delivered.  When  I  was  discussing 
the  obloquy  thrown  upon  Mr,  Stanton  about  his  deserting  his  office  I  said  these 

To  desert  it  now,  therefore,  woa1d  be  to  imitate  the  Ireaciicry  of  his  accidental  chief.  But 
whatever  may  be  the  constniction  of  tJie  "  teoure-of-civil-office  act"  by  others,  or  as  regards 
others,  Andrew  Johnson,  the  respondent,  is  concluded  upon  it.    . 

He  pei'tnitted  Mr.  Stanton  to  exercise  the  dnties  of  his  ofGce  in  spite  of  it,  if  that  ofhce 
were  xlTected  by  it.  He  suspended  bim  under  its  provision  -,  he  reported  that  suspension  to 
the  Senate  witli  his  reasons  therefor,  in  accordance  with  its  provisions ;  and  the  Senate, 
acliug  uuder  it,  declined  to  concur  with  him,  whereby  Mr.  Stanton  was  reinstated.  In  the 
well-known  tangna^  of  tlie  law,  is  not  the  respondent  estopped  by  bis  solemn  official  acts 
from  deiijing  the  legality  and  constitutional  propriety  of  Mr.  Stanton's  position) 

That  is  all  I  said.  I  never  said,  nor  intended  to  say,  nor  do  the  words 
lionestly  bear  out  any  man  in  assuming  that  I  said,  that  the  President  was 
estopped  from  trying  his  case  before  the  Senate  of  the  United  States  and 
showing  the  unconstitutionality  of  the  law,  as  was  argued  in  the  opening  and 
as  has  been  more  than  once  referred  to  since.  I  said  that,  as  between  him  and 
Mr.  Stanton,  Mr.  Stanton's  position  was  such  that  he  was  estopped  from  denyiag 
the  legal  propriety  of  that  position  or  the  constitutional  propriety  of  it ;  and 
thereupon  it  was  argued  that  I  claimed  on  behalf  of  the  managers  of  the  House 
of  Representatives  that  the  President  was  estopped  from  trying  bis  case  or 
denying  the  constitutionality  of  the  law  here ;  and  we  have  had  a  learned  argu- 
ment, starting  from  Coke  and  brought  downward,  to  show  that  the  doctrine  of 
estoppel  did  not  apply  to  the  law.  Who  ever  thought  it  did  !  I  think  there  is 
only  one  point  where  the  doctrine  of  estoppel  should  apply,  senators,  in  this 
case,  and  that  is  that  coanael  should  be  estopped  fi-om  misrepresenting  the  argu- 
ment of  their  opponents  and  then  making  an  argument  to  the  prejudice  of  them. 
That  is  an  application  of  the  doctrine  of  estoppel  that  I  want  carried  out  through 
this  trial. 

I  have  not  said  that  the  President  was  estopped  from  showing  that  he  attempted 
to  put  this  man  forward  as  his  counsel  by  his  declaration  to  General  Thomas. 
I  have  only  said  that  the  fact  that  he  spoke  to  Sherman  and  said  to  him,  "  It  is 
impossible  to  make  up  a  case,"  shows  that  he  should  not  be  allowed,  after  the 
fact,  to  attempt,  if  possible,  to  get  up  a  defence  by  calling  this  counsel  in. 

It  is  asked  what  lawyer  could  snppose  that  it  would  appear  of  record  that  the 
President  of  the  United  Slates  was  engaged  in  this  controversy  E     Fair  dealing. 
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honesty  of  purpose,  uprightneBa  of  action,  frankncaa  of  political  position,  would 
Lave  miide  it  apparent.  The  President  of  the  United  Slates,  if  he  employed 
counsel  for  Mr.  Tliomaa  in  this  case,  should  have  sent  his  "counsel  into  court, 
and  ihey  should  have  there  said :  "  Mr.  Chief  Justice,  we  are  appearing  at  the 
inatance  of  the  President  of  the  United  Statea  for  the  purpose  of  tiying  a  great 
constitutional  queation  which  he  has  endeavored  to  raise  here,  and  for  that  pur- 
pose we  want  to  get  a  decision  of  the  Supreme  Couri;  of  the  United  States."  If 
then  the  chief  jaatice  of  this  District  bad  refused  to  hear  that  case,  there  miKht 
be  some  ground  for  the  harsh  word  "evasion"  which  the  counsel  has  applied  to 
him,  for  he  says  the  question  waa  evaded.  By  whom?  It  must  have  been  by 
the  chief  justice  of  thia  District,  for  be  alone  made  the  decision.  He  saya  that 
Air.  Stantou  bad  tbia  case  so  conducted  as  to  evade  this  decision.  The  record 
of  the  court  sbowa  that  this  man  Thomas  waa  diecharged  on  the  motion  of  his 
counsel.  If  they  had  not  moved  that  he  be  discharged  I  venture  to  say  he 
would  not  have  been  discharged;  certainly  there  is  no  evidence  that  he  would 
Lave  been,  and  it  is  not  to  be  supposed  that  he  would  have  been.  Now  they 
have  put  in  the  fact  that  he  was  discharged  at  the  motion  of  Lis  own  counsel, 
and  they  come  back  to  us  and  tell  us — what  ?  That  they  want  to  abow  through 
Mr,  CoK  that  the  chief  jnstice  evaded  thia  point,  for  nobody  else  made  that  deci- 
sion. If  you  allow  Mr.  Cox  to  come  in  and  say  what  the  President  told  him, 
if  yon  can  put  in  his  declaraliona  made  to  Mr.  Cox,  then  I  suppose  we  shall  next 
have  his  declarationa  made  to  Mr.  Merrick  and  Mr,  Aiken,  and  all  that  class  of 
counsel  whom  the  President  hritiga  about  him;  and.  having  got  them  in,  we 
shall  Lave  to  bring  before  you  the  chief  juatice  to  give  his  account  of  the  matter, 
and  we  sliall  have  to  get  up  a  side-bar  issue  to  try  whether  the  proceedings  in 
the  supreme  court  of  thia  Diatrict  were  regular  or  otherwise.  It  is — I  will  not 
Bay  designedly — hut  artistically  contrived  for  the  purpose  of  leading  us  away 
from  the  issue.  We  are  to  go  to  some  other  issue  and  some  other  point,  and  I 
never  have  heard  in  any  court  such  a  propoaition. 

A  aiur-te  word,  now,  about  this  matter  of  quo  -uiarranfo.  A  reasonable  degree 
f  f  k  on  this  question,  I  think,  as  it  ia  a  very  plain  one  to  lawyers,  would 
n  t  ha  m  anybody.  I  undertake  to  say  that  every  lawyer  knows  that  an 
nf  mat  in  the  nature  of  a  quo  warranto  cannot  he  prosecuted,  except  in  the 
nam  f  tb  Attorney  General,  for  any  public  office ;  aud  if  auy  case  can  he 
f  und  and  hown  in  this  country  where  it  has  been  prosecuted  differently  I  will 
b  g  my  f  nd'a  pardon,  and  that  is  a  thing  I  should  not  like  to  do  upon  this 
question, 

Do  they  say  that  this  quo  warranto,  whether  by  Cox  or  Stanbery,  has  ever 
been  presented  to  any  court  f  No ;  not  at  all.  Has  anybody  ever  heard  of 
that  writ  of  quo  warranto  until  it  becomes  a  necessity  for  this  defence  ?  Ay, 
and  until  I  put  it  into  that  opening  speech,  which  has  taught  my  friends  so 
much,  if  I  may  take  their  continual  reference  to  it — up  to  that  time  bad  we 
ever  heard  of  a  quo  warranto  from  any  source  t  Has  it  ever  been  said  here 
until  since  that  time?  Never,  never.  I  will  not  object  to  any  writ  of  quo 
u-arrartto,  or  information  in  the  nature  of  a  quo  warranto,  filed  in  any  court  from 
a  juatice  of  the  peace  up  to  the  Supreme  Court  of  the  United  States,  if  they 
will  show  it  was  filed  before  the  2lat  day  of  Febi-uary,  or  prepared,  or  that  it 
has  been  filed  since,  until  this  man  was  impeached.  But  I  want  that  to  come 
from  the  record,  and  not  from  the  memory  of  Mr.  Cox. 

You  may  say,  senators,  that  I  am  taking  too  much  time  upon  this  matter; 
but  it  is  really  aiding  yon,  because  if  you  open  this  sort  of  declaration  from  the 
President  he  can  keep  the  trial  going  on  from  now  until  next  July,  ay,  and 
from  next  July  until  the  following  March,  precisely  as  Lis  defenders  in  the 
House  of  Representatives  threatened  they  would  if  we  carried  on  thia  impeach- 
ment "  Forewarned,  forearmed,"  senators.  His  defenders  in  the  House  of 
Eepresentatives  when  we  were  arguing  this  matter — it  has  gone  into  history — 
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said.  "  Yoa  may  impeach  him,  bat  if  you  do  we  will  make  you  take  all  the  forms, 
and  his  official  life  will  be  eaded  before  you  can  get  through  the  forms  of 
impeachment ;  we  will  protract  it  till  next  March."  That  waa  the  threat,  and 
then,  in  pursuance  of  that  threat,  although  your  summonB  required  bim  to  file 
Lis  answer  on  the  day  of  appearance,  as  every  other  snmmonB  did,  ho  came  into 
this  Senate  and  asked  for  forty  days.  He  got  ten.  He  then  first  asked  for 
delay,  so  that  forty-three  days  have  been  expended  since  he  ought  to  have  filed 
his  answer  by  the  order,  and  thirty-three  since  he  actually  filed  it,  and  of  those 
but  six  on  the  part  of  the  managers  have  been  expended  on  the  trial,  and  but  a 
part  of  sis  have  been  expended  on  the  trial  by  the  counsel  for  the  defence ;  and 
the  rest,  twenty-odd  working  days,  with  the  whole  country  pausing  while  this 
^iB  going  on,  with  murders  going  on  through  the  southern  country  unrebuked, 
twenty-odd  days  have  been  used  up  in  lenity  to  him  and  his  cminsel,  and  now 
we  are  asked  to  go  into  entirely  a  side-bar  issue.  It  is  neither  relevant,  in  my 
judgment,  nor  competent  under  any  legal  rule,  and  if  it  were  here  it  could  have 
no  effect. 

Mr,  Fbrby.  Mr.  President,  I  desire  to  put  a  question  to  the  counsel  for  the 
President.     I  send  it  to  the  Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Connecticut. 

The  Secretary  read  it,  as  follows  : 

Do  the  counsel  for  the  President  propose  to  contradict  or  Tary  tbe  statement  of  the  docket 
entiies  produced  by  them  to  the  effect  thsit  General  Thomas  was  discharged  iij  Chief  Justice 
Cartter  on  the  moMon  of  the  defendant's  counsel  1 

Mr.  Curtis,  Mr.  Chief  Justice,  I  will  respond  to  the  question  of  the  senator 
that  the  counsel  do  not  expect  or  desire  to  contradict  anything  which  appears 
on  the  docket  entries.  The  evidence  which  we  offer  of  the  employment  by  the 
President  of  this  professional  gentleman  for  the  purposes  indicated  is  entirely 
consistent  with  everything  that  appears  on  the  docket.  This  is  evidence,  not 
of  declarations,  as  the  senator  must  perceive,  but  of  acts,  because  it  is  well  set- 
tied,  as  all  lawyers  know,  that  there  may  be  verbal  acts  as  well  as  other  bodily 
acts,  and  a  verbal  act  is  as  much  capable  of  proof  as  a  physical  act  of  a  different 
quality  or  character.  Now.  an  employment  for  a  particular  purpose  of  an  agent, 
whether  professional  or  otherwise,  is  an  act,  and  may  always  be  proved  vnleat 
quantum  by  the  only  evidence  of  which  it  is  susceptible,  namely,  what  was  said 
hy  the  party  in  order  to  create  that  employment,  and  that  is  what  we  desire  to 


appears  on  the  docket,  was  entirely  subsequent  to  all  these  proceedings,  and  we 
shall  show  that  that  motion  was  made  and  that  dismissal  took  place  after  it  had 
become  certain  in  tbe  mind  of  Mr.  Cox  and  his  associate  counsel  that  it  was  of 
no  use  further  to  follow  or  endeavor  to  follow  these  proceedings. 

As  to  the  argument,  or  rather  the  remarks,  which  have  been  addressed  hy  the 
honorable  manager  to  the  Senate,  I  have  nothing  to  say.  It  does  not  seem  to 
me,  however  pertinent  they  may  be,  that  they  require  any  reply. 

Mr.  Manager  Wilson.  Mr.  President,  I  beg  the  indulgence  of  the  Senate  for 
a  moment,  and  I  must  ask  the  members  of  this  body  to  pass  upon  what  we 
regard  to  be  the  real  question  involved  in  the  objection  which  has  been  inter- 
posed to  the  testimony  now  offered  hy  the  counsel  for  the  respondent. 

On  the  21st  day  of  February,  1868,  the  President  of  the  United  States  issued 
an  order  removing  Edwin  M,  Stanton  fiom  the  office  of  the  Secretary  for  the 
Department  of  War.  On  that  same  day  he  issued  a  letter  of  authority  to 
LorMizo  Thomas  directing  him  to  take  charge  of  the  Department  of  War  and 
to  discharge  the  duties  of  the  office  of  Secretary  of  Wai  ad  interim.  The 
articles,  based  upon  a  violation  of  the  tennre-of  office  act,  are  founded  upon 
these  two  acts  of  the  President  on  the  2l8t  day  of  February.    Tbe  eonnsel  for 
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the  respondent  now  propose  to  break  the  force  of  those  acts  and  that  violation 
of  the  law  by  showing  thai  on  the  22d  day  of  February,  after  the  fact,  the 
President  employed  an  attorney  to  raise  in  the  courts  the  question  of  the  con- 
stitutionality of  the  tenure- of-office  net. 

Now,  I  submit  to  this  honorable  body  that  no  act,  no  declaration  of  the  Pres- 
ident made  after  the  fact  can  be  introduced  for  the  purpose  of  explaining  the 
intent  with  which  he  acted.  And  upon  this  question  of  intent  let  me  direct 
your  minds  to  this  consideration  :  the  issuing  of  the  orders  referred  to  consti- 
tute the  body  of  the  crime  with  which  the  President  stands  charged.  Did  he 
purposely  and  wilfully  issue  an  order  to  remove  the  Secretary  of  War  ?  Did 
he  purposely  and  wilfdly  issue  an  order  appointing  Lorenzo  Thomas  Secretary 
of  War  ad  interim  ?  If  he  did  thus  issue  the  orders,  the  law  raises  the  pre- 
sumption  of  gniTty  intent,  and  no  act  done  by  the  President  after  these  orders 
wtre  issued  can  be  introduced  for  the  purpose  of  rebutting  that  intent.  The 
orders  themselves  were  in  violation  of  the  terms  of  the  tenure-of-oifice  act. 
Being  in  violation  of  that  act,  they  constitute  an  offence  under  and  by  virtue 
of  its  provisions,  and  the  offence  thus  being  established  must  stand  upon  the 
intent  which  controlled  the  action  of  the  President  at  the  time  that  he  issued 
the  orders.  If,  after  this  subject  was  introduced  into  the  House  of  Kepresen- 
tatives,  the  President  became  alarmed  at  the  state  of  affairs,  and  concluded  that 
it  was  best  to  attempt  by  some  means  to  secure  a  decision  of  the  court  upon  the 
question  of  the  constitutionality  or  unconstitutionality  of  the  tenure-of-office 
act,  it  cannot  avail  him  in  this  case.  We  are  inquiring  as  to  the  intent  which 
controlled  and  directed  the  action  of  the  President  at  the  time  the  act  was 
done  ;  and  if  we  succeed  in  establishing  that  intent,  either  by  proof  or  by  pre- 
sumption of  law,  no  subsequent  act  can  interfere  with  it  or  remove  from  him 
the  responsibility  which  the  law  places  upon  him  because  of  the  act  done. 

Mr.  EvABTS.  Mr,  Chief  Justice  and  Senators,  we  have  here  the  oft-repeated 
argument  that  the  crime  against  the  act  of  Congress  was  complete  by  the  papers 
drawn  and  delivered  by  the  President ;  that  the  law  presumes  that  those  papers 
were  made  with  the  intent  that  appears  on  their  face,  which,  it  is  alleged,  is  tt 
violation  of  that  act ;  and  as  that  would  be  Enough  in  an  indictment  against  the 
President  of  the  United  States  to  affect  bim  with  a  punishment,  in  the  discretion 
of  the  judge,  of  six  cents  fine,  so  by  peremptory  necessity  it  becomes  in  this 
court  a  complete  and  perfect  crime  under  the  Constitution,  which  must  require 
his  removal  from  ofSce,  and  that  anything  beyond  the  intent  that  the  papers 
should  accomplish  what  they  tend  to  accomplish  is  not  the  subject  of  inquiry 
here.  Well,  it  is  the  subject  of  imputation  in  the  articles ;  it  is  the  subject  of 
the  imputation  in  the  arguments ;  it  is  the  subject,  and  the  only  subject,  that 
givesgravitytothis  trial,  and  there  was  a  purpose  of  injury  to  the  public  interest 
and  to  the  public  safety  in  this  proceeding. 

Now,  we  seek  to  put  this  prosecution  ia  its  proper  place  on  this  point,  and  to 
show  that  our  intent  was  no  violence,  no  interruption  of  the  pnblic  service,  no 
seizure  of  the  military  appropriations,  nothing  but  the  purpose  by  this  move- 
ment either  to  procure  Mr.  Stanton's  retirement,  as  was  desired,  or  to  have  the 
necessary  footing  for  judicial  proceedings.  If  this  evidence  is  excluded,  then, 
when  you  come  to  the  summing  up  of  this  cause,  you  must  take  the  crime  of 
the  dimensions  and  of  the  completeness  that  is  here  avowed,  and  I  shall  be 
entitled  before  this  court  and  before  this  country  to  treat  this  accusation  as  if 
the  article  had  read  that  he  issued  that  order  for  Mr.  Stanton's  retirement,  and 
that  direction  to  General  Thomas  to  take  charge  ad  interim,  with  the  intent  and 
purpose  of  raising  a  case  for  the  decision  of  the  Supreme  Court  of  the  United 
States  between  the  Constitution  and  the  act  of  Congress ;  and  if  such  an  article 
had  been  produced  by  the  House  of  Representatives  and  submitted  to  the  Senate 
it  would  have  been  a  laughing  stock  of  the  whole  country. 

The  gentlemen  shall  not  make  their  oi^umeiits  and  escape  from  them  at  the 
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same  breath.  I  offor  this  evidence  to  prove  that  the  whole  purpose  and  intent 
of  the  President  of  the  United  States,  i;i  his  action  in  reference  to  the  occupancy 
of  the  office  of  Secretary  of  War,  had  this  extent  and  do  more :  to  obtain  a 
peaceable  delivery  of  that  trust  fiom  one  holding  it  at  pleasure  to  the  Chief 
Executive,  or,  in  the  absence  of  that  peaceable  retirement,  to  have  a  case  for 
the  decision  of  the  Supreme  Court  of  the  United  Slates,  and  it  the  evidence  is 
excluded  you  must  treat  everyone  of  these  articles  as  if  tbe  intent  were  limited 
to  an  open  averment  in  the  articles  themselves  that  the  intent  of  the  President 
was  such  as  I  propose  to  prove  it. 

Mr.  Manager  BuTLKit.  I  desire,  Mr.  Chief  Justice,  simply  to  read  an  authority 
to  settle  the  question  as  to  a  quo  witrranto.  I  read  from  5  Wlieaton's  Eeports, 
page  S91,  the  case  of  Wallace  vs.  Anderson  : 

Error  to  (lie  circuit  court  of  Ohio. 

This  was  an  infarmation  for  a  guu  warranto.,  brought  to  irj  the  title  of  the  defeodaot  to  the 
office  of  ptinoipal  surveyor  of  the  Virginia  military  bounty  lands  north  of  the  river  Ohio, 
and  between  the  rivers  Scioto  and  Little  Miami.  The  defondaut  had  been  appointed  to  the 
office  by  the  Stale  of  Virginia,  an*continued  to  exercise  its  duties  until  the  year  1818,  during 
all  which  time  his  ofBcinl  acts  were  recc^isied  by  the  United  Stales.  In  that  year  he  was 
removed  by  the  governor  and  council  of  Virginia,  and  the  plMutiff  appointed  in  his  place. 
Tbe  writ  wa^  brought,  by  consent  of  both  parties,  to  try  the  title  tothe  office,  waiving  all 
qneslions  of  form  and  of  iurisdiction.  •  •  »  .  ,.  * 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court,  thai  a  writ  of  ipio  tcarr'inio 
could  not  be  maintained  except  al  the  instance  of  Che  government ;  and  aa  this  writ  was  issued 
ij  a  private  individual,  without  the  authority  of  the  government,  it  could  not  bo  sustained, 
whatever  might  be  tbe  right  of  the  prosecutor  or  of  tho  person  claiming  lo  eiorcise  the  office 
in  question.     The  information  must  therefore  be  dismissed. 

Judgment  reversed. 

Mr.  Curtis.  I  wish  to  remark,  Mr.  Chief  Jualice,  in  reference  to  that  author- 
ity, that  it  is  undoubtedly  the  law  in  this  District,  and,  so  far  as  I  know,  in  all 
the  States,  and  certainly  is  the  law  in  England,  that  there  can  be  no  writ  of  jao 
warranto,  or  information  in  the  nature  of  such  a  writ,  except  in  behalf  of  the 
public.  But  what  officer  is  to  represent  the  public,  in  whose  name  the  informa- 
tion is  to  be  liled,  of  course  depends  upon  the  particular  statutes  applicable  to 
the  case.  These  statutes,  as  lawyers  know,  diiTer  in  the  different  States.  -Under 
the  laws  of  the  United  States  all  proceedings  in  behalf  of  the  United  States,  in 
the  circuit  and  district  courts,  are  taken  by  the  district  attorneys  in  their  own 
names  ;  all  pi-oceedings  in  behalf  of  the  United  States  in  the  Supreme  Court  are 
taken  by  the  Attorney  General  in  bis  name.  In  all  cases  of  these  public  pro- 
ceedings they  are  in  the  name  and  in  behalf  of  the  United  States.  What  partic- 
ular officer  shall  represent  the  United  States  depends  on  the  court  where  the 
proceeding  is  had.  Now,  in  reference  to  Mr.  Cox,  we  expect  to  show  an  appli- 
cation by  Mr.  Cox  to  the  district  attorney  to  obtain  his  signature  to  the  proper 
information  and  the  obtaining  of  that  signature. 

Tbe  (jHEBP  Justice.  Senators,  the  counsel  for  the  President  offer  to  prove 
that  the  witness,  Mr.  Cox,  was  employed  professionally  by  the  President  in  the 
presence  of  General  Thomas  to  take  such  legal  proceedings  in  the  case  that  had 
been  commenced  against  General  Thomas  as  would  be  effectual  to  raise  judicially 
the  question  of  Mr.  Stanton's  legal  right  to  continue  to  hold  the  office  of  Secre- 
tary for  the  Department  of  War  against  the  authority  of  the  President,  and  also 
in  reference  to  obtaining  a  writ  of  quo  warranto  for  the  same  purpose,  and  they 
state  that  they  expect  to  follow  up  this  proof  by  evidence  of  what  was  done  by 
the  witness  in  pursuance  of  the  above  employment.  The  first  article  of  impeach- 
ment, which  may,  perhaps,  for  this  purpose,  be  taken  as  a  sample  of  the  rest, 
relating  to  the  same  subject,  after  charging  that  "Andrew  Johnson,  President  of 
the  United  States,"  in  violation  of  tbe  Constitution  and  laws,  issued  the  order 
which  has  been  so  frequently  read  for  the  removal  of  Mr.  Stanton,  proceeds : 

"Which  order  was  unlawfully  issued  with  intent  then  and  thereto  violate  the  act  entitled 
'An  act  regulating  the  tenure  of^certaitt  dvil  offices,'  "  &c. 

The  article  charges,  first,  that  the  act  was  done  unlawfully,  and  then  it 
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a  that  it  was  done  witlt  intent  to  accomplish  a  certain  wsalt.  That  intent 
the  President  denies,  and  it  ia  to  estabheh  that  denial  by  proof  that  the 
Chief  Justice  underatanda  Ihia  evidence  now  to  be  offered.  It  ia  evidence  of 
an  attempt  to  employ  counsel  hy  the  Preaident  in  tlie  presence  of  General 
Thomas.  It  is  the  evidence  so  far  of  a  fact ;  and  it  may  be  evidence  also  of 
declarations  connected  with  that  fact,  Thia  fact  and  theae  declarations,  which 
the  Chief  Justice  understands  to  be  in  the  nature  of  facts,  he  thinks  are  admis- 
Bible  in  evidence.  The  Senate  has  already,  upon  a  former  occasion,  decided  by 
a  solemn  vote  that  evidence  of  the  declaralions  by  the  President  to  General 
Thomas  and  by  General  Thomas  to  the  President,  after  this  order  was  sent  to 
Mr.  Stanton,  were  admissible  in  evidence.  It  has  also  admitted  evidence  of  the 
same  effect  on  the  a2d,  offei^ed  by  the  honorable  [managers.  It  seema 
to  me  that  the  evidence  now  offered  cornea  within  the  principle  of  those  decis- 
ions ;  and,  as  the  Chief  Justice  baa  already  had  occasion  to  say,  he  thinks  that 
the  principle  of  those  decisions  is  right,  and  that  they  are  decisions  which  are 
proper  to  he  made  by  the  Senate  sitting  in  its  high  capacity  as  a  court  of 
impeachment,  and  composed,  as  it  is,  of  lawyers  and  "gentlemen  thoroughly 
acquainted  with  the  business  transactions  of  life  and  entirely  competent  to  judge 
of  the  weight  of  any  evidence  wb  1  m  y  b  bmitted.  He  therefore 
holds  the  evidence  to  be  admissible,  but  11  bm  t  tl  question  to  the  Senate, 
if  desired. 

Mr.  Drake.  I  ask  a  vote  upon  the  q      t    n     ir  by  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  b  g  t  k  resulted — yeas  29,  nays 
21;  as  follows  : 

YgaS — Messrs.  Anthony,  Bayard,  Buckalew,  Corbett,  Davia,  Diion,  Doo!ittl«,  Pessen- 
den,  Fowler,  Frelioghuysen,  Grimes,  Headrichs,  Howe,  Johnson,  McCreary,  Morrill  of 
Maine.  Morton,  Norton,  Pattereon  o!'  New  Hampshire,  PatterBon  of  Tennessee,  Rosa,  Sanls- 
bnry,  Sherman,  Sptague,  Sunmer,  TrambuU,  Van  Winkle,  Vickera,  and  Willey — 39. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conkllnn,  Cr^in,  Drake,  Edmunds,  Ferry, 
Harlan,  Howard,  Morgan,  Morrill  of  Vermont,  Nye,  Pomeroy,  Ramsey,  Stewart,  Thayer, 
Tipton,  Williams,  Wilson,  and  Yates— 21. 
Not  voting — Messig.  Cole,  Conoesa,  Henderson,  and  Wade — 4. 

So  the  Senate  decided  the  evidence  offered  by  the  counsel  for  the  Preaident 
to  be  admiaaible. 

Mr.  Cl'rtis,  (to  the  witness,)  Will  you  now  answer  what  occurred  between 
the  Preaident,  General  Thomas,  and  yourself,  on  that  occasion  ? 

A.  In  referring  to  the  appointment  of  General  Thomas  as  Secretai-y  of  War 
ad  interim,  the  Preaident  stated  that  Mr.  Stanton  had  refused  to  aurreuder  poa- 
aeaaion  of  the  Department  to  General  Thomas,  and  that  he  deaired  the  necessary 
legal  proceedings  to  he  instituted  without  delay  to  test  General  Thomas's  right 
to  the  of6ce  and  to  put  him  in  possession.  I  inquired  if  the  Attorney  General 
was  to  act  in  the  matter,  and  whether  I  should  consult  with  him.  He  stated 
that  the  Attorney,  General  had  been  very  much  occupied  in  the  Supreme  Court 
and  had  not  had  time  to  look  into  the  authoritiea,  hut  that  he  would  be  glad  if  I 
would  confer  with  him.  I  promised  to  do  so,  and  stated  that  I  would  examiue 
the  subject  immediately,  and  soon  after  took  leave. 

Q.  When  you  left  did  you  leave  the  President  and  General  Thomas  there  t 

A.  I  did. 

Q.  About  what  time  in  the  day  was  it  that  you  left  ? 

A.  I  do  not  suppose  I  was  there  more  than  twenty  minutes.     I  left  home 
.  abont  five  o'clock,  I  think,  in  a  carriage.     I  was  admitted  immediately. 

Q.  State  now  anything  which  yon  did  subsequently  in  consequence  of  this 
employment  I 

Mr.  Manager  Butler.  Does  the  presiding  officer  rule  that  anything  that  Mr. 
Cox  did  afterward  tends  to  ahow  the  President's  intent  ? 

The  Chief  Justice.  The  Chief  Justice  conaiders  it  within  the  principle  of 
the  ruling  of  the  Senate. 
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The  WiTNKSS.  After  rofiecting  upon  the  subject,  auppoaing  that  the  Preei- 

dent'a  desire  was  to  have  the  questions  in  controversy 

Mr.  Manager  Butler.  I  take  it  the  witness's  auppoaitions  are  not  to  go  in, 
are  they,  Mr,  President? 

The  Chief  Justice,  (to  the  witneaa,)  State  what  was  done. 
Mr.  Curtis.  In  view  of  which  he  was  acting. 

Mr.  Manager  Butlbb.  I  never  heard  of  any  man's  suppoaition  heing  put  in 
before. 

The  Witness.  I  came  to  the  conclusion  that 

Mr,  Manager  Butler.  Now,  your  "conclusions!"  The  witness  ia  asked 
what  did  be  do,  not  what  his  conclusicins  were. 

Mr.  Curtis,  That  is  an  act  for  a  lawyer,  a  pretty  important  act  for  a  lawyer, 
to  come  to  a  conclusion. 

Mr.  Manager  Butler.  It  may  or  may  not  he. 
The  Witness.  I  am  stating  what  course  I  determined  to  pursue. 
Mr.  Manager  Butler.  What  the  wttneae  did  is  the  only  thing  inquired  about, 
and  I  wish  him  kept  to  that. 

Mr.  Curtis.  One  thing  was  that  he  came  to  a  conclusion.  I  want  to  know 
what  that  waa. 

Mr.  Manager  Butlkh.  I  object  to  the  conclusion,  and  ahould  like  to  have  the 
ruling  of  the  presiding  ofBcer  upon  that. 

The  WiTNKSS,  On  Monday 

Mr.  Manager  Butlek.  I  wish-  to  have  that  settled. 

The  Chief  Justice.  The  Chief  Justice  has  no  doubt  that  the  witness  may 
atate  hia  conclusions ;  but  he  will  put  the  question  to  the  Senate  if  desired, 
[After  a  pause,  to^e  witness.]     Go  on. 

The  WiTNBSs/The  proceeding  by  gua  warranto  being  a  very  tedious  one, 
which  could  not  to  brought  to  a  conclusion  within  even  a  year,  and  General 
Thomas  having  been  arrested  fqr  a  violation  of  the  tenure-of-office  act,  I  thought 

the  best  mode  of  proceeding  wapin  the  first  instance 

Mr,  Manager  Butler.  I  object  now  to  his  thoughts.     Stop  somewhere. 
The  Chief  Justice,  (to  the  witness.)  State  your  conclusions. 
The  Witness.  I  determined  then  to  proceed  in  the  first  instance  ia  the  case 
of  Genera!  Thomas.     I  had  a  brief  interview  with  the  Attorney  General  on 
Monday  morning 

By  Mr.  CuitTis  : 
Q.  To  proceed  how  1 

A.  To  proceed  before  the  esamining  judge  in  diat  case,  (as  I  was  about  to 
explain, )  if  the  case  was  in  proper  condition  for  'Cifby  apolying  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  Aabeasyorpu^  so  that  the  Supreme 

Court,  upon  the  return  of  the  writ,  could  examine  and  sra  whether 

Mr.  Manager  Butler.  These  are  not  acts  that  are  now  heing  given,  Mr. 
President.  They  are  thoughts  and  conclusions  and  reasonings  of  this  party, 
*hat  he  would  do  if  something  else  happened.     I  object. 

The  Chief  Justice.  The  Chief  Justice  supposes  that  the  counsel  embloyed 
by  the  President  may  state  what  course  he  pursued,  and  why  he  puraued  it. 

Mr.  Manager  Butler.  You  think  be  can  put  in  his  own  determinations  and 
reasonings  1  ^ 

The  Chief  Jtisticb.  In  reference  to  that  matter,  yea. 
Mr.  Manager  Butler.  I  would  like  the  judgment  of  the  Senate  upon  that. 
The  Chief  Justice.  The  counsel  will  please  put  the  question  they  addreas 
to.the  witness  in  writing,  if  any  senator  desires  the  judgment  of  the  Senate;  if 
not,  the  witneaa  will  proceed, 

Mr.  Thaybb.  I  ask 

Mr.  Howard.  I  ask  that  the  question  may  be  reduced  to  writing,  bo  that  we 
may  understand  it. 
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The  Chief  Justice.  The  counsel  will  reduce  their  question  to  writing. 

The  question  propounded  to  the  wituesa  by  the  counsel  for  the  lespondent 
was  read,  as  follows  : 

Stabe  what  conclusionti  j'oti  nrriTEd  at  as  to  tlio  proper  course  to  be  taken  to  accomplisli  Ibe 
iuatruclioas  giTen  you  by  the  Presideut. 

Mr.  Manager  Butler.  That  is  not  what  I  objected  to,  Mr.  President,  and 
asked  to  have  a  ruling  upon.  Conclusions  I  did  not  object  to.  I  objected  to 
Iiis  putting  in  his  thouglits  and  his  reasonings  by  which  he  came  to  his  concla- 
sione.  What  he  did  was  one  thing;  what  he  thought,  and  what  he  determined, 
and  what  he  wished,  and  what  he  hoped,  depend  so  much  on  the  state  ot  hie 
mind,  whether  he  was  loyally  or  disloyally  disposed  to  the  government,  that  I 
do  not  think  it  competent 

The  Chief  Justice.  The  Chief  Justice  will  direct  the  witness  to  confine 
himself  to  the  conclusions  to  which  he  came  audlhe  steps  which  he  took. 

The  "Witness.  Having  come  to  the  conclusion,  then,  that  the  moi^t  expedi- 
tious way  of  raising  the  questions  in  controversy  before  ibe  Supreme  Court  was 
to  apply  for  a  writ  of  habeas  corpus  in  case  General  Thomas's  case  was  in  proper 
shape  for  that,  I  had  a  brief  interview  with  the  Attorney  General  on  Monday 
morning,  and  this  course  met  with  his  approval.  I  then  proceeded  to  act  iu 
conjunction  with  the  counsel  whom  Ceneral  Thomas  had  engaged  to  act  in  his 
defence  in  the  first  instance. 
By  Mr.  Curtis: 

Q.  Who  was  that  1 

A.  Mr.  Merrick,  of  Washington.  In  order,  however,  to  procure  a  writ  of 
Aabeas  corjius  from  the  Supreme  Court  of  the  United  States  it  was  necessary 
that  the  commitment  should  be  made  by  a  court,  and  not  by  a  judge  at  cham- 
bers or  a  justice  of  the  peace ;  whereas  General  Thomas  had  been  arrested  and 
partially  examined  before  one  of  the  justices  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  at  chambers,  and  had  been  held  to  appear  for  further  exami- 
nation on  Wednesday,  the  36th  of  February.  On  Wednesday,  the  26th,  the 
criminal  court  was  opened,  if  I  recollect  aright,  the  chief  justice  prssiding,  and 
be  announced  that  he  would  then  proceed  to  the  examination  of  the  case  against 
General  Thomas. 

Mr.  Manager  Butleb.  I  have  the  honor  to  object  now,  Mr.  President,  to  any 
proceedings  of  any  description  in  court  being  proved  other  than  by  the  record 
of  the  court. 

Mr.  Curtis.  I  ask  the  witness  to  state  what  he  did  in  court.  It  may  have 
resulted  in  a  record,  or  it  may  not  have  resulted  in  a  record.  Until  we  know 
what  be  did  we  cannot  tell  whether  it  would  result  in  a  record  or  not.  We  do 
not  know  that  it  ever  got  into  a  court  where  there  could  be  a  record.  It  may 
have  been  an  ineffectual  attempt  to  get  it  into  a  court  where  there  could  be  a 
record. 

Mr.  Manager  Butler.  Now,  I  call  the  attention  of  you,  Mr.  President  and 
the  Senators,  to  the  ingenuousness  of  that  speech.  The  witness  baa  exactly 
testified  that  the  court  had  opened,  and  was  going  on  to  say  what  was  done  in 
court,  what  Chief  Justice  Cartter  announced  in  court,  in  the  criminal  court, 

Mr.  Curtis.  If  the  honorable  manager  will  give  way  for  a  moment,  I  say — 
I  intended  to  be  so  understood  before — that  here  was  the  chief  justice  of  the 
District  sitting  in  a  magisterial  capacity;  be  also,  as  Mr.  Cox  has  said,  was 
there  holding  the  criminal  court.  Now,  we  desire  to  prove  that  there  was  an 
effort  made  by  Mr.  Cox  to  get  this  case  transferred  from  the  chief  justice  in  his 
capacity  of  a  magistrate  into  and  before  the  criminal  court,  and  we  wish  to 
show  what  Mr.  Cox  did  in  order  to  obtain  that. 

Mr.  Manager  Butler.  Now,  then,  I  again  say  that  we  have  fouud  that  we 
have  got  into  court  and  the  record  has  been  produced  here.    The  witness  him- 
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self  lias  said  that  Obief  Justice  Cartter  announced  that  he  was  goine  to  open 
the  court.  Now,  if  the  Senate  want  to  try  Chief  Jaatice  Cartter,  and  whether 
he  has  done  rightly  or  wrongly,  I  only  desire  that  he  should  have  counsel  here 
to  defend  him.  1  never  before  heard  the  proceedings  of  a  court  or  a  magistrat* 
Bitting  in  a  case  undertaken  to  be  proved  in  a  tribunal  where  he  was  not  on 
trial  by  the  declarations  of  the  counsel  of  the  criminal  who  got  beaten,  or  who 
Bucceeded,  either. 

The  Ohibf  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Sen- 
ate,    CouHBel  will  pieaae  rednce  the  qnestion  to  writing. 

The  question  having  been  reduced  to  writing  was  read  by  the  Secretary,  an 
follows :  ■ 

Whnt  did  700  do  toward  getting  out  a  ivrit  of  habeas  corpas  niiiJer  the  emplovment  of  the 
■     President  T 

Mr.  Manager  Butler,  That  is  not  the  question  we  have  been  debating  at 
all.  I  wish  the  proprieties  of  the  place  would  allow  me  to  characterize  that  as 
I  think  it  ought  to  be ;  but  that  was  not  the  question  we  were'  debating.  I  made 
&n  objection,  Mr,  President,  that  the  witness  should  not  state  what  took  place 
in  court,  and  now  they  put  a  general  question  which  evades  that. 

Mr.  EvARTB.  Out  general  question  is  intended  to  draw  out  what  took  place 
in  court. 

Mr.  Manager  Bl'TLBR.  Then  we  object, 

Mr.  EvAHTS.  Very  well;  thaLwe  understand.  We  do  not  wish  to  be  char- 
acterized about  it,  though. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  is 
admissible 

Mr.  Grimes  called  for  the  yeas  and  nays  ;  and  they  were  ordered. 

Mr.  Howe.  I  wisli  to  have  the  question  reported  again. 

The  Secretary  read  the  question,  as  follows  ; 

What  did  you  do  towards  getting  out  a  writ  of  habeas  corpus  noder  the  omplojuieat  of  the 
President  J  * 

Mr.  Manager  Butler.  I  wish  that  the  statement  of  counsel  may  be  added  to 
that,  "  this  being  intended  to  ask  what  the  witness  did  in  court/' 

Mr.  EvARTS.  it  covers  what  he  did  everywhere,  which  includes  "  in  court." 

Mr,  Manager  Butler.  That  is  another  change. 

Mr.  EvAKTS.  No  change  whatever.  The  question  has  heertread  three  times. 
It  is  intended  to  call  out  what  the  witness  did  toward  getting  out  a  writ  of 
habeas  corpus,  and  it  covers  what  he  did  in  court,  which  was  the  very  place  to 

Mr.  Curtis,  If  any  change  or  addition  is  to  be  made  to  the  question  we  do 
not  wish  to  have  any  equivocation  about  the  word  "  coart,"  because  tliat  may 
have  a  double  meaning.  What  was  done  or  attempted  to  be  done  was  before  the 
magistrate ;  we  meant  by  that  in  the  court, 

Mr.  Manager  Butler.  A  judge  or  magistrate  sitting  judicially,  which  is  the 
court  for  alt  purposes, 

Mr,  Curtis.  "8ittingjudicia!ly,"but  not  as  a  court. 

The  Chief  Justice.  The  Secretary  will  read  the  question  once  more. 

The  Secretary  read  as  follows  : 

What  did  jou  do  toward  getting  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
Fresident  7 

The  Secretary  proceeded  to  call  the  roll. 

Mr,  Sherman.  Mr.  Chief  Justice,  I  desire  to  state  that  my  friend  from  Mia- 
Bouri  [Mr.  Henderson]  is  sick  and  unable  to  attend  in  his  place  in  the  Senate 
to-day.     He  wished  roe  to  make  that  announcement. 

The  call  of  the  roll  having  been  concluded,  the  result  was  announced — yeas, 
27  ;  nays,  23 ;  as  follows  : 

Ybas — Messrs.  Anthonj,  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Feaaen^eti,  Fowler, 
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FreliHghuysen,  Grimes,  Hendricks,  Johnson,  MoCreery,  Morrill  of  Maine,  Morgan,  Norton' 
PattarBon  of  Kew  Hampshire,  Patterson  of  Tennessee.  Eoas,  Saulsbury,  Slierman,  Spraeae, 
Sumner,  Trumbull,  Van  Winkle,  VicKera,  and  Willey— 27. 

Nays— Meaars.  Cameron,  Catlell,  Chandler,  Conkling,  Conness,  Cragin,  Drake,  Edranndg, 
Ferry,  Harlan,  Howard,  Howe,  Morgan,  Moniil  of  Vermont,  Nje,  Pomeroj,  KaroBey,  Stew- 
arl,  Thayer,  Tipton,  Williama,  Wilson,  and  Yates— 23, 
Not  VOTINCI— Messrs.  Cole,  Corbetl,  Henderson,  and  Wade— 4. 
So  the  Senate  decided  the  q^ueatioD  to  be  admissible. 

Mr.  OtTRTis,  (to  the  witness.)  State  now,  Mr.  Cox,  what  you  did  in  order  t» 
obl^ain  a  writ  of  habeas  corpui,  pursuant  to  the  instruction  of  the  President  7 

A.  When  the  chief  justice  announced  that  he  would  proceed  as  an  examin- 
ing judge  to  investigate  the  ca?e  nf  General  Thomas,  and  not  as  holding  court, 
our  firet  application  to  him  was  to  adjourn  the  investigation  ioto  the  crimioal 
court  then  in  session,  in  order  to  have  the  action  of  that  court.  After  some 
Jittle  discussion  this  request  was  refusqd.  Our  next  effort  was  to  have  G-eneral 
Thomas  committed  to  prison,  in  order  that  wo  might  apply  to  that  court  for  a  ' 
Jiabeaa  corpus,  and  upon  hia  being  remanded  by  that  court,  i['  that  should  be 
done,  we  might  follow  up  the  application  by  one  to  the  Supreme  Court  of  the 
United  States-;  but  the  eounael  who  represented  the  government,  Messrs.  Car- 
penter and    Riddle,  applied   to  the  jddge  then  for  a  postponement   of  the 

eiarainatioo 

Mr.  Manager  Bdtler.  Stop  a  moment.     Does  this  also  include  what  waa 
done  by  the  other  people  there  ? 

The  CHrEF  Justice.  It  is  an  account  of  the  general  transaction,  as  the 
Chief  Justice  conceives,  and  comes  within  the  rule.  The  witness  will  proceed. 
The  Witness.  The  chief  justice  having  indicated  an  intention  to  postpone 
the  examination,  we  directed  General  Thomas  to  decline  giving  any  bail  for 
further  appearance,  and  to  surrender  himself  into  custody,  and  announce  to  the- 
judge  that  he  was  iu  custody,  and  then  presented  to  the  criminal  court  an  appli- 
cation for  a  writ  of  habeas  corpus.  The  counsel  on  the  other  side  objected  that 
General  Thomas  could  not  put  himself  into  custody,  and  they  did  not  desire- 
that  he  should  he  detained  in  custody.  The  chief  justice  also  declared  that  ho  ■ 
would  not  restrain  General  Thomas  of  his  liberty,  and  would  not  hold  him  or 
allow  him  to  be  held  in  custody.  Supposing  that  he  must  eitber  be  committedi 
or  finally  discharged,  we  then  claimed  that  he  he  discharged,  not  supposing  that 
the  counsel  on  the  other  side  would  consent  to  it.  and  supposing  that  would 
bring  about  Lis  commitment,  and  that  we  should  then  have  an  opportunity  of  i 
getting  a  habeas  corpus.  They  made  no  objection,  however,  to  his  final  dis- 
charge, and  accordingly  tlie  chief  justice  did  discharge  him.  Immediately  after 
that  1  went,  in  company  with  the  counsel  whom  he  had  employed,  Mr.  Merrick, 
to  the  President's  house,  and  reported  our  proceedings  and  the  result  to  the  ■ 

President.     He  then  urged  us  to  proceed 

Mr.  Manager  Butler,     Stay  a  moment.     Shall  we  have  another  interview 
with  the  Presidi'Dt  put  in,  Mr.  President  ? 
The  Chief  Justjcb,  {to  the  witness.)  What  date  was  this  t 
The  Witness.  On  the  26th,  immediately  after  the  proceeding  before  the 
judge. 

Mr.  Curtis.  We  propose  to  show  that,  having  made  his  report  to  the  Presi- 
dent of  the  faihire  of  this  attempt,  he  then  received  from  the  President. other- 
instructions  upon  this  subject  to  follow  up  the  attempt  in  another  way. 
■    Mr.  Manager  Bingham.  Do  I  understand — I  ask  for  information  of  the  coun-  - 
sel — that  this  intetview  with  the  President  was  on  the  26th  t 
The  Witness.  It  was. 

Mr.  Manager  Blnuham.  Two  days  afler  he  was  impeached  by,  the  House  of 
RenreBentativea  1 
Mr,  Curtis.  Yes, 

Mr.  Manager  BlNQHAM    Two  days  after  be  was  presented  here-?.' 
39  I  P 
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Mr.  Curtis.  Tes. 

Mr,  Manager  Bingham.  And  you  are  asking  for  the  President's  declarations 
after  he  was  arraigned  here  for  this  crime  to  prove  his  innocence  1  We  ask  the 
TOte  of  the  Senate  on  it. 

Mr.  Curtis.  We  do  not  ask  for  declarations,  Mr.  Manager  ;  we  ask  for  acta. 

Mr.  Manager  BiNqham.  Acta  conBisting  ia  words  two  days  after  hia  arraign- 
ment at  this  bar.     Wo  aak  the  vote  of  the  Senate  on  the  question. 

Mr.  Yates.  Mr.  President,  I  ask  for  the  vote  of  the  Senate  oa  this  question. 

The  Chiep  Justice.  The  Chief  Justice  thinks  this  evidence  incompetent. 
The  declarations  of  parties 

Mr.  EVABTS.  Mr.  Chief  Justice,  will  you  allow  us  to  say  a  word? 

The  Chief  Justice.  Certainly. 

Mr.  EvARTS.  If  it  ia  to  turn  on  that  point,  which  has  not  been  discussed  in 
immediate  reference  to  this  question,  we  desire  to  be  heard.  The  offer  which 
the  Chief  Justice  and  senators  will  remember  was  read,  and  upon  which  the 
vote  of  the  Senate  was  taken  for  admission,  included  the  efforts  to  have  a  habeat 
wr/JMs  proceeding  taken,  and  also  the  efforts  to  have  a  quo  warranto.  The  rea- 
Bons  why,  and  the  time  at  which,  and  the  circumstances  under  which  the  habeas 
corpus  effort  was  made,  and  its  termination,  have  been  given.  Thereupon  the 
efforts  were  attempted  at  the  quo  warranto.  It  is  in  reference  to  that  that  the 
President  gave  these  instructions.  We  suppose  it  is  covered  by  the  rnling 
already  made. 

Mr,  Manager  Butler.  A  single  word.  sir.  The  witness  has  informed  the 
court  that  it  was  not  done  before  because  such  a  proceeding  could  not  be  brought 
to  a  decision  under  a  year.  The  President  was  going  to  be  impeached  in  the 
course  of  ten  or  fifteen  days,  and  so  he  started  a  proceeding,  if  we  are  to  believe 
this  offer,  which  was  to  have  a  conclusion  a  year  hence  ! 

The  Chief  Justice.  The  Chief  Justice  may  have  misapprehended  the  inten- 
tion of  the  Senate ;  but  he  understands  their  niling  to  be  in  substance  this : 
that  acts  in  respect  to  the  attempt  and  intention  of  the  President  to  obtain  a  legal 
decision,  commencing  on  the  22d  of  February,  may  be  pursued  to  the  legitimate 
termination  of  that  particular  transaction  ;  and,  therefore,  the  Senate  has  ruled 
that  Mr.  Cox,  the  witness,  may  go  on  and  testify  until  that  particular  transac- 
tion came  to  a  close.  Now,  the  offer  is  to  prove  conversations  with  the  Fresi- 
deut  after  the  tei-mination  of  that  effort  in  the  supreme  court  of  the  District  of 
Columbia.  The  Chief  Justice  does  not  think  that  is  within  the  intent  of  the 
Senate ;  but  he  will  submit  the  question  to  the  Senate.  Senators,  you  who  are 
of  the  opinion  that  this  testimony  should  be  received  will  please  say  "ay;" 
those  of  the  contrary  opinion,  "no."  (Putting  the  question.)  The  question  is 
determined  in  the  negative.     The  evidence  is  not  received. 

Mr.  Curtis,  (to  the  witness.)  Mr.  Cox,  after  you  had  reported  to  the  Presi- 
dent in  the  manner  you  have  already  stated,  did  you  take  any  further  step,  did 
you  do  any  further  act  in  reference  to  raising  the  question  of  the  constitutionality 
of  the  tenure-of-office  act  1 

Mr.  Manager  Butlbr.  Wait.     If  what  the  President  did  himself,  after  he 

was  impeached,  after  the  26th  of  February,  cannot  be  given  hi  evidence,  I  do 

not  see  that  what  his  counsel  did  for  him  may  be.     That  is  only  one  step  further, 

Mr.  EvARTS.  We  may  at  least  be  allowed  to  put  the  question,  Mr.  Chief 

Justice. 

Mr,  Manager  Butler.  The  question  was  put  and  I  objected  to  it. 

Mr.  EvAETs.  It  has  not  been  reduced  to  writing,  * 

The  Chief  Justice.  The  counsel  for  the  President  will  reduce  their  question 
to  writing. 

The  question  having  been  reduced  to  writing,  was  read  by  the  Secretary,  as 
followB.: 

After  yon  had  reported  to  the  President  the  result  of  your  efforts  to  oblahi  »  writ  of  An*efl» 


Hos;edb,VjOO'^k 


IMPEACHMENT   OF  THE  PRESIDEHT. 


-GO,  state  what  tbe  bj 

The  Chief  Justiob.  The  Chief  Justice  thinks  that  this  queation  is  inadmia- 
Bibl«  withiB  the  last  vote  of  the  Senate ;  bat  will  put  the  question  to  the  Senate 
if  any  Benator  desires  it, 

Mr.  DooLiTTLB.  Mr  Chief  Jnatice,  I  should  like  to  have  that  question  put 
to  the  Senate;  I  think  it  a  different  one 

The  Cbikf  Justice,  No  debate  is  allowable.  Does  the  senator  desire  the 
vote  of  tbe  Senate  on  the  question  I 

Mr,  DuoLiTTLE.  Yea,  sic. 

The  Chief  Justkhk.  The  question  will  be  read  again. 

The  Secretary  read  the  last  question  put  by  the  counsel  for  tbe  respondent, 

Mr.  Sherman.  Now,  I  should  like  to  have  the  fifth  article  read. 

The  Chief  Justice.  The  article  of  the  impeachment,  the  reading  of  which 
is  called  for  by  the  senator  from  Ohio,  will  be  read. 

The  Secretary  read  article  five,  as  follows  : 

That  Baia  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  high  duties 
of  his  office  aod  of  his  oath  of  office,  on  tbe  2l8t  day  of  Febrnary,  in  Iba  year  of  our  Lord 
186B,  and  on  divers  other  days  and  times  in  Eaid  year,  before  the  3d  day  of  March,  in  the 
year  of  our  Lord  1868,  at  ■WashiBelon,  in  the  District  of  Coluiubia,  did  unlawfnily  conspire 
withoneljorenzoThomaa,  and  with  other  persons  to  the  House  of  Kepresentatives  unknown, 
to  prevent  and  hinder  the  execution  of  au  act  entitled  "  An  act  reflating  the  tenure  of  eet- 
t^ndvit  offices,"  passed  March  2,  1867,  and  in  pursuance  of  said  conspiracy  did  unlawfully 
attempt  to  prevent  EdHJn  M.  Stanton,  then  and  there  being  Secretary  for  the  Department 
of  War,  duly  appointed  and  commissioned  under  the  laws  of  the  United  States,  from  holding 
said  office,  whereby  tbe  said  Andrew  Johnson,  President  of  the  United  Stales,  did  then  and 
there  commit  and  was  guilty  of  a  high  misdemeanor  in  office. 

The  Chief  Justice.  The  Chief  Justice  will  inquire  of  the  counsel  for  the 
President  whether  they  understand  the  question  to  be  applicable  to  that  article  1 

Mr.  EVAKTS.  We  certainly  do. 

The  Chief  Justice.  la  it  asked  with  a  view  to  obtain  evidenc 
upon  that  article  of  the  impeachment  t 

Jlr.  EvARTs.  Yea.  any  article  whatever  that  indicates  aa  part  of  hia  intent 
or  within  any  time  alleged  to  be  with  an  unlawful  purpose.  We  propose  to  show 
the  lawful  and  peaceful  purpose. 

Mr.  Howe.  Mr.  President,  if  proper  I  should  like  to  have  the  first  question 
addressed  to  the  witness  on  the  stand  read  again. 

Tbe  Chief  Justice.  The  question  upon  which  the  ruling  has  just  taken 
place  1 

Mr.  HowR.  No,  the  offer  to  prove.     I  should  like  to  have  that  read  again. 

The  Chief  Justick.  The  offer  which  was  made  by  the  counsel,  and  which 
the  Senate  admitted,  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows  : 

We  offer  to  prove  that  Mr.  Cox  was  employed  professionally  by  the  President  in  the  pres- 
ence of  General  Thomas,  to  take  such  legal  proceedinpis  iu  the  case  that  had  been  com- 
menced against  against  General  Thomas  as  would  be  effectual  to  raise  judicially  the  ques 
tion  of  Mr.  Stanton's  legal  right  to  continue  to  hold  the  office  of  Secretary  for  the  Depart- 
ment of  War  agfrtnst  tbe  authority  of  tbe  President,  and  also  in  reference  to  obtaining  a 
writ  of  quo  loorranlo  for  the  same  purpose,  and  we  shall  eipect  to  follow  up  this  proof  by 
evidence  of  what  was  done  by  the  witness  in  pursuance  of  the  ahove  employment. 

The  Chief  Justice.  The  discussion  and  the  juling  of  the  Chief  Justice  in 
respect  to  that  question  was  in  reference  to  the  first  article  of  the  impeachment. 
Nothing  had  been  said  about  the  fifth  article  in  the  discussion,  so  far  as  the 
Chief  Justice  recollects.  The  question  is  now  asked  with  reference  to  the  fifth 
article  and  the  intent  alleged  in  that  article  to  conspire,  Tue  Chief  Justice 
thinks  it  ib  admissible  with  tliat  view  under  the  ruling  upon  the  first  offer.  He 
will,  however,  put  tbe  question  to  the  Senate  if  any  senator  desires  it. 

Mr.  CoNNESS.  The  vote  of  the  Senate  ia  asked. 
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The  Ohibf  JtSTlcB.  The  eenatoT  from  Calirni-nia  asks  for  the  vote  of  the 
Senate.  Senators,  you  who  are  of  the  opinioa  that  the  question  is  admissible, 
and  shall  be  put  to  the  witness,  will  aay  ay 

Mr.  Howard  called  for  the  yeas  and  nays ;  and  they  were  ordered, 

Mr.  Johnson.  I  ask  for  the  reading  of  the  fifth  article.  I  was  not  in  when 
it  was  read. 

The  Secretary  read  the  fifth  article,  as  follows  : 

That  Bftid  Andrew  Johnson,  PreBident  of  the  United  States,  unmiodfui  of  the  high  duties 
of  hia  office,  and  of  his  oath  of  office,  oq  the  Slst  day  of  February,  io  the  year  of  onr  Lord 
1868,  and  on  divers  other  days  and  limes  in  said  year,  before  the  2d  day  of  March,  in  the 
year  of  our  Lord  1868,  at  Washington,  in  the  District  of  Columbia,  did  unlawfully  conspire 
with  one  Lorenzo  Thomas,  and  with  other  peraonB  to  the  Honse  of  Rtyresentalivea  unknown, 
to  prevent  and  hinder  the  execution  of  an  act  entitled,  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  passed  March  2,  18fi7  ;  and  in  pursuance  of  said  conspiracy  did  unlawfully 
attempt  to  prevent  Edwin  M.  Stanton,  ^en  and  there  being  Secretary  tor  the  Department  of 
War,  duly  appointed  and  commissioned  under  the  laws  of  the  United  States,  from  holding 
said  oflice,  whereby  the  said  Andrew  Johnson,  President  of  the  United  States,  did  then  ana 
tliere  commit,  and  was  guilty  of  a  high  misdemeanor  in  ofBce.  ' 

The  Chief  Justice.  The  Secretary  will  now  read  the  question  proposed  to 
he  put  to  the  witness. 
The  Secretary  read  as  follows : 

After  you  had  reported  to  the  President  the  result  of  jonr  efforts  lo  obtain  a  writ  of  fcaJeas 
ccrpua,  did  yon  do  any  other  act  in  pursuance  of  the  original  instructions  you  had  received 
c —  .u.  i> — :j._.  ,^  Saturday  to  t«at  the  right  of  Mr.  Stanton  to  continue  in  the  office ; 


Yeas — Mesara.  Anthony,  Bayard,  Bnckaiew,  Davis,  Diion,  Dooiittle,  Fessenden,  Fowler, 
Grimes,  Hendricks,  Howe,  Johnson,  McCreery,  Merrill  of  Maine,  Morton,  Norton,  Patterson 
of  New  Hampshire,  Patterson  of  Tennessee.  Ross,  Saulshury,  Sherman,  Spragne,  Sumner, 
TrambnU,  Van  Winkle,  Vickers,  and  Willey— 27. 

Navs — Messrs.  Cameron,  Cattieli,  Chandler,  Conkling,  Conneas,  Craein,  Drake,  Edmunds, 
Perry,  Frelinchuysen,  Harlan,  Howard,  Morgan,  Morrill  of  Vermont,  Nye.  Pomeroy,  Ram- 
gey,  Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 23. 

Not  voting — MesBts.  Cole,  Corbett,  Henderson,  and  Wade — 4. 

So  the  question  was  decided  to  be  admiseibie. 

Mr.  Curtis,  (to  the  witness.)     Now  you  may  state  it,  Mr.  Cox. 

The  WiTNESSi  On  the  same  day  or  the  nest,  I  forget  which,  I  prepared  an 
information  in  the  nature  of  a  y«o  warranto.  I  think  a  delay  of  one  day 
occurred  in  the  effort  to  procure  certified  copies  of  General  Thomas's  commia- 
aion  as  Secretary  of  War  aA  mterim,  and  of  the  order  to  Mr.  Stanton.  I  then 
applied  to  the  district  attorney  to  sign  the  information  in  the  nature  of  a  51*0 
'■  v!arranto,  and  he  declined  to  do  so  without  instructioQB  or  a  request  from  the 
\  President  or  the  Attorney  General.  This  fact  was  communicated  to  the  Attor- 
ney General,  and  the  papers  were  sent  to  him.  We  also  gave  it  as  our  o|Mnioa 
to  him  that  it  would  not  be 

Mr.  Manager  Bftler.  Stop.  We  object  to  the  opinion  given  by  these  gen- 
tlemen to  the  Attorney  General  as  tending  to  show  the  Presid^t's  motives  or 
intent. 

Mr.  CuRTjs,  We  do  not  insist  upon  it  if  the  other  side  object.  (To  the  wit- 
ness.)    You  can  now  proceed  to  state  anything  that  was  done  after  this  time. 

The  WfiNEss.  Nothing  was  done  after  this  time  by  me.  The  papers  were 
returned  to  me  recently, 

Mr,  Curtis,  (to  the  managers.)  The  witness  is  now  yoitrs,  gentlemen,  for 
cross- examination . 

Mr.  CoNNBsa.  I  move  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair  and  called  the  Senate  to  order. 
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Walter  S.  Cox  crosa-exaioiaed. 
By  Mr.  Manager  Butler  : 

Question.  You  stated  that  you  had  been  practicing  law  here  in  Waahington 
some  twenty  years  ? 

Answer.  Yea,  eir. 

Q.  Here  all  the  time  ? 

A.  Always. 

Q.  Was  any  other  counsel  associated  with  you  by  the  Presideot  ? 

A.  No,  air;  not  to  my  knowledge. 

Q.  Were  you  counsel  in  that  case  for  the  President  or  for  General  Thomas  ? 

A.  I  considered  myself  counsel  for  the  President. 

Q.  Did  you  eo  announce  yourself  to  Chief  Justice  Oartter  ? 

A.  I  did  not. 

Q.  Then  you  appeared  before  him  as  counsel  for  Thomas  t 

A.  I  did  in  that  proceeding. 

Q.  And  he  did  not  understand  in  any  way,  so  far  as  you  know,  that  you  were 
desiring  to  do  anything  there  on  behalf  of  the  President  t 

A.  1  had  mentioned  the  fact  to  Judge  Cartter  privately,  out  of  court,  that  I 
had  been  sent  for  aad  directed  to  take  c|iarge  of  or  institute  proceedings. 

Q.  As  counsel  for  the  President  ? 

A.  Yes,  air;  that  I  had  been  sent  for  by  the  President. 

Q.  But  did  you  tell  him  that  yon  were  coming  into  his  court  as  counsel  for 
the  President  ? 

A.  I  did  not.  I  do  not  know  whether,  when  I  told  him,  1  had  then  deter- 
mined to  proceed  in  that  way. 

Q.  In  any  of  the  discussions  or  your  action  before  the  court  did  yon  inform 
either  the  court  or  the  counsel  on  the  other  side  that  you  desired  to  have  the 
case  put  in  train  eo  that  you  could  get  a  decision  of  the  Supreme  Court  of  the 
United  States? 

A.  I  do  not  think  I  did. 

Q.  Had  either  the  court  or  the  counsel  any  means  of  knowing  that  that  was 
your  purpose  or  the  President's  purpose,  so  far  as  you  were  concerned  ? 

A.  In  no  other  way  than  from  our  application  for  the  habeas  corpus  upononr 
announcement  of  General  Thomas's  surrender  into  custody,  so  far  as  I  am 
advised. 

Q,  Nothing  only  what  they  might  infer  ! 

A.  Precisely. 

Q.  They  might  infer  that? 

A,  I  had  no  conversation  with  them  before  the  result. 

Q.  I  am  not  speaking  now  of  conversations  with  counsel  outside  of  the  court, 
but  I  am  speaking  of  proceedings  in  court  ? 

A.  Precisely  so. 

Q.  And  so  far  as  the  pi-oeeedings  in  court  were  concerned— and  I  ask  for 
nothing  else — there  was  no  intimation,  direct  or  indirect,  that  there  was  any 
wish  on  the  pt^rt  of  the  President  or  the  Attorney  General  to  make  a  case  to 
test  the  constitutionality  or  the  propriety  of  any  law  ? 

A.  There  was  none  that  I  remember  in  the  presence  of  the  judge  on  the  bench 
acting  at  that  time — no  other  than  private  information. 

Q,  Your  private  information  to  the  judge  1  have  not  asked  for.  Was  there 
any  in  court  to  the  counsel  who  appeared  on  the  other  side  ? 

A,  None. 

Q.  Then,  so  far  as  you  know,  the  counsel  on  the  other  side  could  only  treat 
this  as  a  question  of  the  rights  of  personal  liberty  of  Mr.  Thomas  ?  [No  answer.] 
Well,  sir,  it  being  your  desire  to  have  that  question  tested,  and  as  you,  appear- 
ing for  the  government,  could  do  so  by  consent  of  the  prosecutor,  why  did  you 
not  speak  to  the  prosecutor's  counsel  aad  ask  to  have  it  put  in  train  for  that? 
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A.  Becanae  I  did  not  think  they  would  consent  to  it.     We  did  not  deaii-e  to 

let  them  know  our  object  at  the  time. 

Q.  Then,  as  I  underatand  you,  you  concealed  your  object  from  theml 

A.  We  rather  did,  I  thiiik. 

Q,  Then  they  acted  aa  they  did  act,  whether  rightly  or  wrongly,  under  that 
eoucealment,  did  they  t 

A.  They  eeemed  to  divine  the  object  before  we  got  through  and  to  endeavor 
to  defeat  it. 

Q,  And  they  only  seemed  to  divine  it  from  the  course  they  took  ?     That  is 
the  only  reason  they  had  for  eeeming  to  divine  it  ? 

A.  Yes,  sir. 

Q.  You  say  you  prepared  the  papers  for  an  information  in  the  nature  of  a 
gxo  warranto  t 

A.  Yea,  air. 

Q.  On  what  day  was  that  ? 

A.  That  was  either  on  Wednesday,  the  26tL,  or  the  next  day. 

Q.  The  26th  or  S7th  of  February? 

A.  Yes,  sir;  I  think  it  was  the  27th. 

Q.  That  waa  after  the  Preaident  was  impeached  ? 

A.  Yes,  air. 

Q.  Did  you  aee  the  President  between  the  time  that  you  reported  to  him  and 
the  time  when  you  prepared  this  paper  % 

A.  I  did  not.     I  have  never  seen  him  since. 

Q.  You  prepared  that  paper  and  carried  it  to  the  Attorney  Greneral.  did  you 
noti 

A.  Firat,  to  the  district  attorney,  or  rnther  I  apoke  to  him  without  presenting 
the  paper. 

Q.  You  spoke  to  him  and  he  said  he  muat  have  aome  order  from  the  Attorney 
General  or  the  Preaident  before  he  could  acti 

A.  Yea,  air. 

Q.  And  then  you  went  to  the  Attorney  General  ? 

A.  I  did  not  go  in  person;  I  sent  the  papers. 

Q.  Did  you  send  a  note  with  them  % 

A.  I  do  not  remember.  . 

Q.  Yon  simply  sent  the  papers  ? 

A.  I  sent  a  meaaage,  either  written  or  verbal ;  I  do  not  know  which. 

Q.  By  whom? 

A.  I  think  by  Mr.  Merrick  or  Mr.  Bradley ;  I  caanot  say  which. 

Q.  What  Bradley  ? 

A.  Joaeph  H. 

Q.  The  elder  or  younger? 

A.  The  elder. 

Q.  Waa  he  concerned  in  the  matter  ? 

A.  He  appeared  in  court  with  ua  merely  a 
Thomas. 

Q.  Joaeph  H.  Bradley  appeared  in  the  courts  of  the  Diatrict  ? 

A.  He  did  not  appear  in  tiis  character  as  attorney  of  the  court.     He  appeared 
iii  person,  not  in  the  character  of  an  attorney. 

Q.  He  appeared  in  person,  but  did  not  appear  aa  an  attorney  ? 

A.  Yes,  sir. 

Q.  Did  he  aay  anything  % 

A.  Nothing  to  the  court  or  to  the  judge. 

Q.  la  this  Mr.  Bradley  the  same  man  who  was  disbarred  % 

A,  The  aame. 

Q.  So  that  he  could  not  appear.     Now,  since  you  sent  thos 
Attorney  General,  have  yon  ever  received  them  back? 
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A.  I  have. 

Q.  When? 

A.  A  few  days  ago. 

Q.  By  "a  few  daya  ago"  when  do  you  mean?  Since  you  have  been  ia«- 
moned  ae  a  witness  ^ 

A.  I  think  not — juet  before,  I  believe. 

Q.  Jttst  before  ? 

A.  I  believe  so. 

Q.  Preparatory  to  your  being  summoned  ae  a  witness  ] 

A.  Not  that  I  am  aware  of. 

Q.  After  or  before  this  case  was  opened  :  before  or  after  tho  trial  began  ? 

A.  After. 

Q.  How  long  after  ? 

A.  I  cannot  say.  I  think  it  was  four  or  five  days  ago,  as  near  as  I  can  come 
to  it. 

Q.  Had  you  any  communicatioQ  with  the  Attorney  General  about  them 
between  the  time  yon  sent  them  and  the  time  when  you  received  them  ?  I  do 
not  apk  what  the  commtinication  was  ;  I  only  ask  the  fact  whetlier  you  had  any 


A.  None  in  person. 

Q.  Had  you  any  in  writing  ? 

A.  No,  sir. 

Q.  Then  you  had  none  in  any  way,  if  you  had  none  either  in  person  or  in 
writing  ? 

A.  Yea,  air ;  through  Mr.  Merrick,  to  whom  it  was  more  convenient  to  see 
him  than  it  waa  to  me. 

Q,  So  you  can  only  know  by  what  Mr.  Merrick  aaidJ 

A.  That  is  all. 

Q.  Of  that  I  will  not  ask  you ;  you  say  the  papers  were  returned  to  yoM. 
Where  are  they  now  1 

A.  I  have  them  in  my  pocket. 

Q.  Were  they  not  returned  to  you  for  the  purpose  of  your  having  them  when 
you  should  he  called  as  a  witness  ?     Do  you  not  so  understand  it  t 

A.  No,  sir ;  they  came  with  a  message. 

Q.  How  aoon  before  you  were  summoned  1 

A.  Not  more  than  a  day  or  two,  1  think. 

Q.  On  the  same  day  1 

A.  I  think  a  day  or  two  before ;  I  am  not  very  sure. 

Q.  To  your  knowledge  have  those  papers,  up  to  the  boor  in  which  we  arc 
speaking,  been  presented  to  any  judge  of  any  court  T 

A.  They  have  not. 

Q.  Up  to  the  hour  that  we  are  speaking  have  you  been  directed  either  by  the 
Attorney  General  or  the  President  to  present  that  application  to  any  judge '  of 
any  court  1 

A,  The  papers  came  to  me  with  a  direction  that  Mr.  Merrick  and  myself 
should  use  our  discretion. 

Q.  They  came  with  a  written  message  ? 

A.  No  ;  a  verbal  one,  through  Mr.  Merrick  to  me,  or  rather  it  waa  communi- 
cated to  him,  and  by  him  to  me. 

Q.  But  Mr.  Merrick,  if  I  understand  you,  waa  not  associated  with  you  in  this 
proceeding  as  counsel  for  the  President,  because  I  asked  you  if  the  President 
had  any  other  counsel.? 

A.  He  was  not,  as  I  umterstood  it ;  he  was  counsel  for  General  Thomas. 

Q.  Was  this  a  movement  on  the  part  of  General  Thomas  ? 

The  Witness.  Which  movement  t 
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Mr.  Manager  Bctlbk.  This  movement  for  an  iDformatioti  in  the  nature'of  a 
^0  warranto. 

A.  It  waB  DOt.     It  would  be  on  the  part  of  the  United  States  on  bis  telatioa 

Q.  On  the  relation  of  Geoeral  Thomas  ? 

A.  Tea,  sir. 

Q,  Now,  eir,  have  you  received  in  writing,  or  verbally  to  yourself,  any  diree- 
tiona,  either  frDm  the  President  or  the  Attorney  General,  to  file  tboae  papers  1 

A.  So  positive  directions. 

Q.  Any  positive  or  unpositive  from  him  to  you  ? 

A.  Not  immediately, 

Q.  I  do  not  mean  through  Mr,  Merrick. 

A.  The  only  communication  I  received  was  through  him. 

Q.  Now,  sir,  if  you  please,  state  from  whom  did  Mr.  Merrick  bring  you:  a 
direct.ioD  or  communication  t 

A.  From  the  Attorney  General. 

Q.  "Who  ?     Use  names,  if  you  please. 

A.  The  Attorney  General,  Mr.  Stanbety. 

Q.  Five  days  ago !  Mr.  Stanbery  resigned  as  Attorney  Greneral,  we  have 
heard,  some  fortnight  ago  or  more.  How  could  it  come  to  you  from  the  Attor- 
ney General  five  days  ago  ? 

A.  I  mean  Mr.  Stanbery. 

Q,  You  have  never  received  any  direction,  even  through  Mr.  Merrick,  from 
the  Attorney  General,  but  some  sort  of  direction  from  the  President's  counsel, 
through  Mr.  Merrick  1 

A.  All  I  recfflved  was - 

Q.  ICxcuse  me ;  just  hear  my  question. 

The  Witness.  Bepeat  it,  if  you  please. 

Mr.  Manager  Butlbb.  Have  you  received  any  communication,  through  Mr, 
Merrick  or  anybody  else,  from  the  Attorney  General  of  the  United  States — not 
the  resigned  Attorney  General  of  the  United  States  ? 

A.  I  have  not  from  any  other  person  than  Mr.  Stanbery. 

Q.  And  you  have  not  received  any  from  him,  either  verbally  or  otherwise, 
while  he  was  Attorney  General  ] 

A.  I  have  not. 

Q.  When  you  sent  in  the  papers  was  he  then  Attorney  General  ? 

A,  I  believe  ao. 

Q.  Will  you  not  think,  and  mate  yourself  certain  on  that  point  ? 

A.  I  do  not  know  when  he  resigned.  If  you  can  inform  me  when  that  was, 
I  can  answer. 

Q.  And  the  resignation  made  no  difference  in  your  action,  so  that  you  do  not 
remember  it  1 

A.  I  do  not  think  be  could  have  resigned  at  that  time.  I  am  very  sure  that 
the  papers  were  sent  to  him  within  two  or  three  days  after  the  discharge  of 
General  Thomas. 

Q.  And  were  returned  by  him  to  you  four  or  five  days  ago  F 

A.  I  cannot  be  precise  aa  to  that — five  or  sis  days,  or  four  or  five  days. 

Q.  Long  after  he  resigned,  at  any  rate  ? 

A.  I  believe  it  was. 

Q.  So  that  when  you  told  us  that  Mr.  Merrick  had  brought  a  communication 
frem  the  Attorney  General  yon  meant  from  Mr.  Stanbery  ? 

A.  I  did. 

Q.  And  you  have  received  no  communication  from  the  President  or  from  the 
Attorney  General  as  to  what  should  be  done  with  those  proceedings  ? 

A.  No,  air. 

Q,  Then,  so  far  aa  you  know,  since  you  have  prepared  those  papera,  there 
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haa  not  been  any  direction  or  any  effort  from  the  President  or  the  Attorney 
General — leaving  oat  Mr.  Stanbery,  for  he  ia  not  Attorney  General  now — from 
the  President  or  the  Attorney  General  to  have  anythiug  done  with  those  papers  T 

A.  There  has  been  no  direction,  and  there  has  been  no 

Q.  Connnunication  1 

A.  Communication  to  me  since  the  papers  were  forwarded  to  the  office  of  the 
Attorney  General. 

Q,  Now,  air,  we  will  go  to  the  court  for  a  moment.  Did  not  Mr,  Merrick  or 
yourself  make  the  motion  to  have  Mr.  Thomaa  dischaiged  1 

A.  We  did. 

Q.  Had  he  not  been  in  custody  under  his  recognizance  up  to  the  time  of  that 
motion  ? 

A.  We  claimed  that  he  was,  bat  the  other  side  denied  it. 

Q.  And  to  settle  that  question  yon  moved  his  discharge  ? 

A.  Yea,  sir. 

Q.  And  that  was  granted  1 

A.  It  was. 

Q.  Did  you  make  that  motion? 

A.  I  did. 

Q.  So  that,  in  fact,  General  Thomas  was  discharged  by  the  court  from  cus- 
tody on  the  motion  of  the  President's  counsel  1 

Mr.  Curtis.  He  has  not  said  "from  custody." 

The  Wjtxkss.  Discharged  from  farther  attendance. 
By  Mr.  Manager  Butlgr  ; 

Q.  Excuse  me.  If  he  was  not  discharged  from  custody,  what  was  ho  dis- 
charged from? 

A.  He  was  discharged  from  the  complaint,  or  from  any  further  detention  or 
examinatioH,  I  suppose. 

Q.  From  "further  detention?"  He  could  not  be  detained  without  being  in 
oustody  ? 

A.  Not  very  well, 

Mr.  Manager  Butler.  I  thought  not,  wheu  I  was  iuterrupted  by  the  learned 
counsel  on  that  point. 

The  WiTNBSs,  He  was  discharged  from  the  complaint,  I  presume. 

Q.  Then  I  will  repeat  the  question  at  the  point  at  which  I  was  interrupted  ; 
whether,  in  fact,  Mr.  Thomas  was  not  discharged  from  custody,  from  detention, 
from  further  being  held  to  answer  upon  that  complaint  by  the  motion  of  the 
President's  couaseU 

A.  He  was. 

Q.  Now,  then,  was  that  information  signed  by  any  Attorgey  General,  past, 
current,  or  to  come,  bo  far  as  you  know  ? 

A.  It  was  not. 

Richard  T.  Merrick  sworn  and  eiailiined. 
By  Mr.  Curtis  : 

Q.  Where  do  you  reside  ? 

A.  In  Washington  city. 

Q.  And  what  is  your  profession  ? 

A.  I  am  a  lawyer  by  profession. 

Q.  How  long  have  you  been  in  that  profession  ? 

A.  Nineteen  or  twenty  years,  or  over.     In  1847  I  was  admitted. 

Q.  Were  you  employed  professionally  in  any  way  in  connection  with  the 
.  matter  of  General  Thomas  before  Chief  Justice  Cartter  t 

A.  I  was  employed  by  General  Thomas  on  the  morning  of  the  32d  of  Feb- 
ruary, to  conduct  the  proceedings  instituted  against  him,  and  which  brought 
him  before  Chief  Justice  Cartter. 
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Q.  In  the  course  of  that  day,  the  22d  of  February,  did  you  have  an  inter- 
view, in  company  with  Generd  Thomaa  or  otherwise,  with  the  President  of  the 
United  States? 

A.  AflMT  the  action  taken  hy  tho  chief  justice  on  the  case  sitting  at  cham- 
bers oo  the  rooming  of  the  22d,  at  the  instance  of  General  Thomas,  I  went  to 
the  President's  Uouse  for  the  purpose  of  taking  to  the  President  the  afSdavit 
and  the  hond  filed  by  General  Thomas,  and  communicating  to  the  President 
what  had  transpired  in  regard  to  the  case. 

Q.  Did  you  communicate  to  him  what  bad  transpired  ? 

A.  I  did. 

lit.  Manager  Butlbr.  I  did  not  understand  what  the  question  was. 

Mr.  Curtis.  The  question  is,  did  he  communicate  to  the  President  what  had 
transpired  in  regard  to  the  case  t 

Mr,  Manager  BtiTLBR.  I  submit.  Mr,  President,  that  that  is  wholly  immate- 
rial. The  Senate  ruled  in  the  President's  acts  in  employing  Mr.  Cox  as  Iiia 
counsel.  Those  were  his  acts.  But  what  communication  took,  place  between 
him  and  Mr,  Merrick,  who  very  frankly  tells  us  here  he  was  employed  by  Gen- 
eral Tliomas  as  his  counsel,  I  think  cannot  he  evidence. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  evidence  is  cumnlative 
only,  and  is  admissible.  He  wilLput  the  question  to  the  Senate  if  any  senator 
desires  it.     The  counsel  will  reduce  their  question  to  writing. 

Mr.  Manager  Butler,  Upon  the  whole  I  will  not  press  the  objection. 

The  Chief  Justice,  The  objection  is  withdrawn, 

Mr.  Curtis,  (to  the  witness.)  State  whether  you  communicated  to  the 
President,  in  the  presence  of  General  Thomas,  what  had  transpii-ed  in  reference 
to  the  ease  1 

A.  My  recollection  is  that  1  communicated  what  had  transpired  to  the  Presi- 
dent in  the  absence  of  General  Thomas  in  the  first  instance,  for  he  was  not  at 
the  Executive  Mansion  when  I  called  ;  but  during  the  interview  General  Thomas 
arrived,  and  the  same  communication  was  again  made  in  a  general  conversation, 
in  which  the  Attorney  General,  Mr.  Stanbery,  the  President,  General  Thomas, 
and  rnyeelf  participated. 

Q.  I  wish  now  you  would  state  whether,  either  from  the  President  himself, 
or  from  the  Attorney  General  in  his  presence,  you  received  any  instriictiona  or 
sugge-'tions  as  to  the  course  to  be  pursued  by  yon  in  reference  to  General 
Thomas's  case? 

Mr.  Manager  Bittler,  Stay  a  moment. 
By  Mr.  Curtis: 

Q.  In  tlie  first  place  yon  may  fix,  if  yon  please,  the  hour  of  the  day  when 
this  occurred  on  the  a2d. 

The  WiT.VESS.  The  manager  signified  lo  me  to  stop. 

Mr.  Manager  Butler.  What  date  was  it? 

The  Witness.  The  Sad  of  February. 

By  Mr.  Curtis: 

Q.  Now,  the  hour  of  the  day,  as  near  as  yon  can  fix  it? 

A.  I  think  the  proceedings  before  Chief  Justice  Carttev  at  chambers  took 
place  between  10  and  half-past  10  o'clock;  to  the  best  of  my  recollection  about 
10  o'clock.  Immediately  after  they  terminated,  (and  they  extended  through 
only  a  very  brief  period,  for  it  was  simply  to  give  a  bond,)  I  ordered  copies  of 
the  payer*  to  be  made,  aud  as  soon  aa  they  were  made  I  took  them  to  the 
Executive  Mansion.  I  think  it  occupi^  probably  from  30  minutes  to  an  hour 
to  make  the  copies,  and  my  impression  is  that  I  reached  the  Executive  Mansion 
by  noon. 

Q.  Now,  you  can  answer  the  residue  of  the  question,  whether  you  received 
either  from  the  President  himself,  or  the  Attorney  General  in  the  presence  of 
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the  President,  any  directions  or  sug^tioDB  as  to  the  course  to  be  taken  by  you 
AB  counsel  iti  that  case. 

Mr.  Manager  Botlbr.  Do  you  ask  now  for  tbe  coaversatioas ? 

Mr,  CuBTis.  I  ask  for  Haggestions  or  directions  to  tbia  gentleman.  I  do  not 
go  outside  of  those. 

Mr.  Manager  Butler.  I  think  those  are  eonveraations,  and  I  do  not  think 
they  can  be  put  in.  This  was  not  employing,  as  was  the  other  case,  a  counsel 
to  do  anything ;  but  it  was  giving  directions  as  to  bow  Thomas's  counsel  should 
try  his  ease. 

Mr.  COHTis.  I  suppose  it  depends  entirely  upon  what  was  said.  They 
might  amount  to  verbal  acts,  aa  they  are  called  in  the  books ;  and  if  this  gentle- 
man 80  received  and  acted  upon  them  I  suppose  they  then  pass  oat  of  the  range 
of  mere  talk  or  declarations.  The  question  is  whether  be  received  instructions 
or  suggestions  from  tbe  President  or  the  Attorney  General. 

Mr.  Manager  Butler.  It  will  be  perceived  that  the  difficulty  is  this :  it  is 
not  a  mere  question  of  the  difference  between  acts  and  declarations,  although 
declarations  make  it  a  remove  farther  off;  but  my  proposition  is  that  tbe  Presi- 
dent's acts  in  directing  G-eneral  Thomas's  counsel  to  defend  General  Thomas, 
bis  client,  not  being  employed  by  bim,  the  President,  cannot  be  evidence, 
whether  regarded  as  acts  or  declarations.     That  is  all. 

Mr.  EvARTS.  It  does  not  follow  that  these  instructions  were  to  defend  Mr, 
Thomas.  The  point  of  the  inquiry  is  that  tbe  inatructions  were  to  make  inves- 
tigations in  this  proceeding  whether  steps  could  be  taken  in  behalf  of  tbe  Presi- 
dent. Yon  cannot  anticipate  what  tbe  answer  is  to  be  by  tbe  objeetiona.  We 
offer  to  show  that  tbe  Attorney  General,  in  tbe  presence  of  the  President,  after 
this  report  of  the  situation  that  was  opened  by  the  existence  of  this  case  of 
General  Thomas,  gave  certain  directions  to  this  gentleman  of  the  profession  in 
reference  to  grafting  upon  that  case  the  means  of  having  a  habeas  corpus. 

Mr.  Manager  Butler.  I  do  not  propose  to  argue  it.  The  statement  of  it  is 
enough,  General  Thomas's  lawyer  goes  to  tbe  President ;  the  President  has 
no  more  right  to  direct  General  Thomas's  lawyer  than  he  has  to  direct  me  ;  and 
thereupon  they  do  not  offer  even  tbe  declarations  of  the  President,  but  they  offer 
now  the  declarations  of  the  President's  lawyer.  Attorney  General  Stanbery,  and 
you  are  asked  to  allow  his  counsel  to  put  in  his  declarations  as  part  of  this 
defence.     If  that  is  allowed  to  go  in  no  argument  on  earth  can  be  of  any  avail. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  question  to  writing. 

(The  offer  of  proof  was  reduced  to  writing  and  sent  to  the  desk.) 

The  Chief  Justice.  The  Secretary  will  read  the  question  propounded  by  tbe 
counsel  for  the  President.  ' 

The  Secretary  read  as  follows  ; 

We  offerfto  prove  that  about  tiie  hour  of  12,  noon,  on  the  SSd  of  Febmsry,  upon  the  Srst 
communication  to  the  Freeident  of  the  eitaation  of  General  Thomaa's  case,  the  President, 
or  the  Attorney  General  in  his  presence,  gave  the  attorneys  cprtain  directionB  as  to  obtaining 
a  writ  of  Aa6f  OS  corpus  for  tbe  purpose  of  testing  judicially  the  right  of  Mr.  Stanton  to  con- 
tinue lo  hold  the  office  of  Secretary  of  War  against  the  authority  of  the  PresidenlA 

The  Chief  Justice.  TheChief  Justice  thinks  this  evidence  admissible  within 
the  rule  already  determined  by  the  Senate.  He  will  submit  tbe  question  to  tbe 
Senate  if  any  senator  desires  it.  [After  a  pause.]  Tbe  witness  may  answer  the 
question. 

The  Witness.  I  should  like  to  have  the  question  read. 

Mr.  Curtis.  The  question  is,  whether  the  President,  or  tbe  Attorney  General 
in  bis  presence,  gave  you  any  instructions  in  respect  to  proceedings  to  obtain  a 
writ  of  habeas  corpus  to  test  the  right  of  Mr.  Stanton  to  bold  tbe  oiSce  of  Sec- 
retary contrary  to  the  will  of  the  President  ? 

A.  The  Attorney  General,  upon  learning  from  me  the  eituatioa  of  tbe  case, 
asked  if  it  was  possible  in  any  way  to  get  it  to  the  Supreme  (iourt  immediately. 
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1  toJd  him  I  was  not  prepared  to  answer  that  quegtion.  He  then  said  :  "  Ivook 
at  it  and  see  whether  you  can  take  it  up  to  the  Supreme  Court  immediately 
upon  a.  habeas  corpus  and  have  a   decision  from   that  tribunal'."     I  told  him  I 

Q.  Subsequent  to  this  time  did  you  come  in  communication  with  any  gentle- 
man Kcting  as  counBel  for  the  President  iu  reference  to  thia  matter,  and  who 
TaB  that  gentleman,  if  any  ? 

Mr,  Johnson.  What  ia  the  question  ?     We  did  not  hear  it. 

Mr.  Curtis.  The  question  is,  whether,  subsequent  to  this  time,  he  came  into 
communication  with  any  other  legal  gentleman  acting  as  counsel  for  the  Presi- 
dent, and  who  he  was? 

A.  I  esamined  the  question  as  requested  hy  the  Attorney  General,  and  on 
the  epening  or  afternoon  of  the  2i!d,  and  I  think  within  two  or  three  hours  after 
I  bad  seen  him,  I  wrote  him  a  note. 

Mr.  Manager  Butler.  We  will  not  have  the  contents  of  that   note  unless  it 

The  Witness.  I  paused,  sir,  that  you  might  object. 

By  Mr,  Curtis  : 
Qi  Stating  the  result  of  that  examination  % 
A.  Stating  the  result  of  that  examination. 

Mr.  Manager  Butler,  Whatever  was  in  that  nol«  you  Will  not  slate  it. 
The  Witness.  That  was  ail  the  contents. 
Mr.  Manager  Butlbb.  Nothing  will  be  stated  unlees  the  Senate  rules  it  in. 

By  Mr,  CuBTlS: 

Q.  Yon  wrote  him  a  note  on  thia  subject ! 

A.  I  wrote  him  a  note  on  thia  subject,  and  on  the  following  Monday  or  Tuea- 
day,  this  being  Saturday,  I  met  Mr.  Cox,  who  was  the  counsel  of  the  Presi- 
dent, as  I  understood,  and  in  consultation  with  him  I  communicated  to  him  the 
conclusions  to  which  I  had  arrived  in  the  course  of  my  examination  on  the 
Saturday  previous,  and  we,  having  come  to  the  same  conclusion,  agreed  to  con- 
duct the  case  together  in  harmony  with  a  view  of  accomplishing  the  contem- 
plated result  of  getting  it  to  the  Supreme  Court  on  a  habeas  corpas. 

Q.  State  now  anything  which  you  and  Mr.  Cox  did  for  the  purpose  of 
accomplishing  that  result. 

A.  Having  formed  our  plan  of  proceeding,  we  went  into  court  on  the  day  on 
which,  according  to  the  bond.  General  Thomas  was  to  appear  before  Judge 
Cartter  at  chambers. 

Mr.  Johnson.  What  day  was  that? 

The  Witness.  That  was,  I  thiuk.  on  Wednesday,  the  26lh,  if  I  am  not 
mistaken.     Shall  I  state  what  transpired? 

Mr.  Curtis.  Yes,  so  far  as  it  regards  your  acts. 

Mr.  Manager  Butleb.  1  respectfully  submit  once  again,  Mr.  President,  that 
the  acta  of  General  Thomas's  counsel,  under  the  direction  of  the  Attorney  Gen- 
eral, after  the  Preaident  was  impeached,  cannot  be  put  in  evidence. 

The  WiTKMSS,  (to  counsel.)  Will  you  allow  me  to  make  a  correction? 

Mr.  Curtis  and  Mr.  Evahts.  Certainly. 

The  Witness,  You  asked  when  I  next  came  in  contact  with  any  one  repre- 
Benting  the  President.  I  should  have  stated  that  on  Tuesday  night,  hy 
appointment,  I  had  an  interview  with  the  Attorney  General  upon  the  subject  of 
this  case,  and  the  proceedings  to  be  taken  on  the  following  day. 

Mr.  Manager  Butler.  I  do  not  see  that  that  alters  the  question,  which  I 
desire  may  be  reduced  to  writing,  if  it  is  ever  to  he  done,  before  I  argue  it ;  because 
I  have  argued  one  or  two  questions  hare,  and  theu  another  question  appeared 
when  it  came  to  be  reduced  to  writing. 
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The  Chief  Justice.  The  couaael  will  please  reduce  their  question  to 
writing. 

The  question  was  reduced  to  writing,  and  read  by  the  Secretary,  as  follows : 

What,  if  Buylhing,  did  you  and  Mr.  Coi  do  in  reference  to  occompliahing  tbe  result  you 
have  spoken  of? 

Mr.  Manager  BiiTi.fR.  Does  that  include  what  was  done  in  court  ? 

Mr,  Curtis  It  includes  what  was  done  by  the  chief  justice  aa  a  magiatrata 
or  in  court,  if  it  is  so  termed. 

Mr.  Manager  Butlbr.  I  auppoae  that  that  must  be  termed  a  courts 

Mr,  EvARTS.  It  is  the  Bame  question  which  was  put  to  the  other  witness- 
Mr.  Manager  Butlbr.  No;  it  is  another  person. 

The  Ghikp  Justicb.  Does  the  manager  object  to  the  queBtioa  as  proposed  % 

Mr.  Manager  Butler.  Yes,  sir. 

The  Chief  Justicr,  The  Chief  Justice  thinks  it  is  competent,  but  he  will 
put  the  question  to  the  Senate  if  any  senator  desires  it.  (After  a  pause,  to  the 
witness,)     Answer  the  question. 

The  WiTNE.ss,  (to  the  Secretary.)  Bead  me  the  question  ? 

The  Secretary  read  the  question. 

The  WiTNKSS.  To  answer  that  question  it  is  necessary  that  I  should  state 
what  transpired  before  the  judge  at  chambers  and  in  court  on  Wednesday  ;  for 
all  that  we  did  was  done  to  accomplish  that  result, 

Mr.  Curtis.  Go  on. 

The  WiTNFSs.  Shall  I  state  it  1 

Mr.  Curtis.  Yes. 

A,  We  went  into  the  room  in  the  City  Hail  in  which  the  criminal  court  holds 
its  session,  in  the  morning.  Chief  Justice  Cartter  was  then  holding  the  term  of 
the  criminal  court,  and  the  criminal  court  was  regularly  opened.  After  some 
business  in  the  criminal  court  was  discharged,  the  chief  justice  announced  that 
he  was  ready  to  hear  the  case  of  General  Thomas.  The  qnestion  was  then  sug- 
gested whether  it  was  to  be  heard  in  chambers  or  before  the  court.  The  chief 
justice  said  he  would  hear  it  as  at  chambers,  the  criminal  court  not  having  then 
been  adjourned.  The  case  was  thereupon  called  np.  The  counsel  appearing 
for  Mr.  Stanton  or  for  the  government,  Messrs,  Carpenter  and  Riddle,  moved 
that  the  case  be  continued  or  postponed  nutii  tbe  following  day,  on  the  ground 
of  the  absence  of  one  or  two  witnesses,  I  think,  and  on  the  additional  plea  of 
Mr.  Carpenter's  indisposition.  To  that  motion,  after  consultation  with  my  asso- 
ciate, Mr.  Cox.  and  Mr.  Joseph  H.  Bradley,  who  appeared  in  person  as  advisory 
counsel  for  General  Thomas,  I  rose  and  o.bjected  to  the  postponement,  stating 
that  I  was  constrained  to  object,  notwithstanding  the  plea  of  personal  indispo- 
sition, to  which  I  always  yielded ;  but  I  objected  now  for  the  reason  that  this 
was  a  case  involving  a  question  of  great  public  interest,  which  the  harmonious 
action  of  the  government  rendered  it  necessary  should  be  speedily  determined. 
I  elaborated  the  view.  Mr.  Carpenter  replied,  representing  that  there  could  be 
no  detriment  to  the  public  service,  and  he  earnestly  urged  the  court  to  a  post- 
ponement. The  chief  justice  thereupon  said — I  think  he  remarked  that  it  was 
the  first  time  he  knew  of  a  case  in  which  the  plea  of  a  personal  indisposition  of 
counsel  was  not  acceded  to  by  the  other  side;  that  it  was  generally  sufScient, 
and  went  on  to  remark  upon  the  motion  further  in  such  a  manner  that  I  con- 
cluded he  would  continue  the  case  until  the  following  day;  and  as  soon  as  we 
saw  that  he  would  continue  the  case  until  the  following  day  we  brought  forward 
a  motion  that  it  be  then  adjourned  from  before  the  chief  justice  at  chambers  to 
the  chief  justice  holding  the  criminal  court.  That  question  was  argued  by 
counsel  and  overruled  by  the  court. 
Mr.  Johnson.  By  the  court  ? 

The  Witness.  By  the  judge  at  chambers,  not  by  the  court.  I  then  sub- 
mitted to  the  judge 
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Mr.  Manager  Butlgb,  Mr.  Preaident,  I  wish  it  simply  underatood,  that  I  may 
clear  my  ski rte  of  this  matter,  that  this  all  goes  in  under  onr  objection,  and  under 
the  roling  of  the  preBiding  officer. 

The  Chief  Justice.  It  goes  in  under  the  direction  of  the  Senate  of  the  United 
States.     (To  the  witnesB.)  Proceed,  sir. 

The  Witness.  We  then  announced  to  the  judge  that  General  Thomas's  hail 
had  anrrendered  him,  or  that  he  was  in  custody  of  the  marshal,  and  the  marshal 
was  advaociag  toward  him  at  the  time.  I  think  that  Mr.  Bradley  or  Mr,  Cox 
handed  me,  while  on  my  feet,  and  while  I  was  making  that  announcement,  the 
petition  for  a  haheat  corpus,  which  I  then  presented  to  the  criminal  court,  which 
baving  opened  in  the  morning,  had  not  yet  adjourned,  and  over  which  Chief 
Justice  Cartter  was  pi-eaiding.  I  presented  the  habeat  corpus  to  the  criminal 
court. 

Mr.  CoRTis.  The  petition  ? 

The  Witness.  The  petition  for  a  habeas  corpus  to  the  criminal  court,  repre- 
senting that  General  Thomas  was  in  cuatody  of  the  marshal,  and  asked  that  it 
ahould  be  heard. 

Mr.  Manager  Butler.  Was  that  petition  in  writing? 

The  Witness.  That  petition  waa  in  writing.  I  believe.  As  I  said,  it  was 
'  handed  to  me  hy  one  of  my  associates,  and  if  my  recollection  serves  me  aright  I 
have  seen  the  petition  since,  and  it  was  not  signed.  When  handed  to  me  Gen- 
eral Thomas  and  Mr.  Bradley  were  sitting  immediately  behind  me,  and  after 
reading  it  I  laid  it  down,  and  I  believe  it  was  taken  up  by  some  of  the  reporters 
and  not  regained  for  half  an  hour. 
By  Mr.  Curtis: 

Q.  Well,  sir,  after  you  had  read  it  what  occurred? 

A.  After  I  had  read  it  a  discussion  arose  upon  the  propriety  of  the  petili»n 
and  the  regularity  of  the  time,  in  regard  to  the  time  of  its  presentation.  The 
counsel  upon  the  other  side  contended  that  General  Thomaa  was  not  in  custody, 
and  that  it  waa  a  remarkable  case — I  remember  that  expression,  I  think,  of  Mr. 
Carpenter's — for  an  accused  party  to  insist  upon  putting  himself  in  jail  or  in 
custody.  We  contended  that  he  waa  in  cuatody.  The  chief  justice  ruled  that 
he  waa  not  in  cuatody  at  all.  and  that  he  did  not  purpose  to  put  him  in  custody. 

The  counael  upon  the  other  side  further  stated  that  they  desired  neither  that 
he  should  be  put  in  custody  nor  that  he  should  give  bond,  becauae  they  were 
certain,  from  his  character  aod  position,  that  he  would  be  here  to  answer  any 
charge  that  might  be  brought  against  him.  The  chief  justice  replied  that,  in 
view  of  the  statements  made  by  the  counsel,  he  should  neither  pat  him  in  cus- 
tody nor  demand  bond,  and  waa  himself  satisfied  there  was  no  necessity  for  pur- 
suing either  course.  We  then  remarked,  "  If  he  is  not  in  custody  and  not  under 
bond  he  is  discharged,"  1  think  aome  one  aaid,  "He  is  then  discharged;"  and 
thereupon,  in  order  that  there  might  be  a  decision  in  reference  to  the  alternatives 
presented  of  his  being  placed  in '  cuatody  or  discharged  upon  the  record,  we 
moved  for  his  discharge  in  order  to  bring  up. the  question  officially  of  his  com- 
mitment.    He  was  thereupon  discharged. 

Mr.  Curtis,  I  believe  that  is  all  we  wish  to  examine  Mr.  Merrick  upon. 
Cross-examined  by  Mr.  Manager  Butlbb  ; 

Q.  Were  you  counsel,  Mr,  Merrick,  for  Surratt  ? 

A.  I  was.  sir. 

Q.  Was  Mr.  Cox  J 

A.  He, was  not. 

Q.  Was  Mr.  Bradley,  who  was  advisory  counsel  in  this  proceeding? 

A.  He  was. 

Q,  When  yon  got  to  the  Executive  Mansion  that  morning,  Thomas  was  not 
there,  you  tell  us  1 
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A.  I  think  not.     That  ie  my  recollection. 

Q.  Did  you  learn  whether  he  had  been  there  1 

A.  I  do  not  recollect  whether  I  did  or  not.  Had  I  bo  learned  I  probably 
should  have  recollected  it. 

Q.  Did  you  not  learn  that  Thomaa  was  then  over  at  the  War  Department  ? 

A.  I  do  not  recollect  that  I  did,  and  think  I  did  not. 

Q.  Did  you  not  learn  when  he  i-eturtied  that  he  had  come  from  the  War 
Department? 

A.  I  do  not  recollect. 

Mr.  Manager  Butleb.  I  will  not  tax  your  want  of  recollection  any  further. 
[Laughter.] 

Edwi.\  0.  Perbin  Bworn  and  examined. 
By  Mr.  Evarts; 

Quention.  Where  do  you  reside  ? 

Answer.  I  reaicte  on  Long  Island,  near  Jamaica, 

Q.  How  long  have  you  been  a  resident  of  that  region  1 

A.  I  have  been  a  resident  of  Long  Island  over  ten  yeai-s. 

Q.  Previous  to  that  time  where  hfS  you  resided  ? 

A.  Memphis,  Tennessee. 

Q.  Are  you  peraonally  acquainted  with  the  President  of  the  United  Stateal 

A.  I  am. 

Q.  And  how  long  a  time  have  yon  been  ao  personally  acquainted  with  himT 

A.  I  knew  Mr.  Johnson  in  Tennessee  for  several  years  before  I  left  the  State, 
having  met  him  more  particularly  upon  the  stump  in  political  campaigns,  I  being 
a  whig  and  he  a  demi)crat. 

Q.  And  has  that  acquaintance  continued  until  the  present  time  ? 

A.  It  haa. 

Q.  Were  you  in  the  city  of  Washington  in  the  month  of  February  last  ? 

A,  I  was, 

Q.  And  for  what  period  of  time  ? 

A.  I  came  here,  I  think,  about  the  lat  day  of  February,  or  near  that  time, 
and  remained  until  about  the  let  of  March  or  last  of  February. 

Q.  During  that  time  were  you  at  a  hotel  or  at  a  private  residence  t 

A,  At  a  private  boarding  house. 

Q.  Did  you  have  an  interview  with  the  President  of  the  United  States  on  the 
2lBt  of  February  1 

A.  I  did. 

Q.  Alone,  or  in  company  with  whom  ? 

A-  In  company  with  a  member  of  the  House  of  Representatives. 

Q.  Who  was  he  ? 

A.  Mr.  Selye,  of  Rochester,  New  York. 

Q.  How  did  it  happen  that  you  made  this  visit  ? 

Mr.  Manager  Butleh.  I  pray  judgment  on  that. 

Mr.  EvARTs.  It  ie  merely  introductory.  It  is  nothing  material.  You  have 
no  ground  to  object,  as  the  answer  will  show. 

Mr.  Manager  Butler.  Very  well. 

The  WiTNKSS.  Mr.  Selye  said  that  while  he  knew  the  President  he  never 
bad  been  formally  presented  to  him  ;  and  understanding  that  I  was  a  friend  of 
the  President,  and  well  acquainted  with  him,  he  asked  me  if  I  wonid  not  go  up 
with  him  to  the  President's  and  introduce  bim. 
By  Mr,  Evakts  : 

Q.  When  did  this  occur  ?  ,  , 

A.  On  the  20th. 
'    Q.  The  day  before  t 

A.  The  day  before — on  the  20th. 
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Q!  Your  vieit,  then,  on  the  2lBt  vaa  on  tbie  indaceaient ? 

A.  I  nude  the  appointment  for  the  aext  day.  I  informed  Mr.  Sclye  that  it 
was  cahinet  day.  aad  it  would  be  do  nee  to  ^  ontil  aftei:  tvco  o'cloclf,  ae  we 
probably  would  not  be  permitted  to  enter,  and  appointed  two  o'clock,  at  hia 
rooms  in  Twelfth  street,  to  meet  him  for  that  purpose. 

Q.  Ton  went  there,  and  yon  took  up  Mr.  Selye  ? 

A.  I  went  to  Mr.  Selye's  room.  He  called  a  carriage,  and  we  got  ia  and- 
drove  to  the  Preaident'a  house,  a  little  after  two  o'clock,  or  perhaps  nearly  three. 
I  did  cot  note  tlie  hour, 

Q.  Did  you  have  any  difficulty  in  getting  in  1 

A.  We  had.  Mr.  Kerehard,  the  uaher  at  the  door,  when  I  banded  him  Mr. 
Selye'a  card  and  mine,  said  that  the  President  had  some  of  bie  cabinet  with 
him  yet,  and  no  one  would  be  admitted.  I  tnld  liim  I  wished  that  be  would  go 
in  and  Bay  to  the  President  or  say  to  Colonel  Moore,  with  my  compliments 

Mr.  Manager  Butler.  Excuse  me;  are  you  going  to  put  in  Oolonel  Moore? 

Mr.  EvABTS.  It  is  no  matter;  we  are  only  getting  at  the  fact  how  he  got  in. 
(To  the  witness.)  Was  the  fact  that  Mr.  Selye  was  a  member  of  Congress 
mentioned  ? 

A.  That  was  mentioned,  that  Mr,  Selye  was  a  member  of  Congress. 

Q.  And  ao  yon  got  in  J 

A.  And  so  we  got  in. 

Q.  Then  yon  went  up-stairs ;  and  were  you  immediately  admitted,  or  other- 
wjae  i 

A.  We  were  up-stairs  then  when  this  took  place;  in  the  ante-room  near  the 
President's  reception  room. 

Q.  Very  well ;  then  you  went  in  after  a  while  1 

A.  Tea,  sir;  we  went  in. 

Q,  Was  the  President  alone  when  you  went  in  I 

A,  He  was  alone. 

Q.  And  did  you  introduce  Mr.  Selye  ? 

A.  I  introduced  Mr.  Selye. 

Q.  Ab  a  member  of  Congresa  I 

A,  Ab  a  member  of  Congress  from  the  Rochester  district. 

Q.  Before  this  time  had  you  heard  that  any  older  for  the  removal  of  Mr, 
Stanton  had  been  made  1 

A.  I  had  heard  nothing:  of  it. 

Q.  Nor  had  Mr.  Selye,  so  far  as  you  know  ? 

A.  He  had  not,  I  found  him  lying  down  when  I  got  to  his  room,  about  two 
o'clock,  and  he  complained  of  being  unwell. 

Q.  So  far  as  you  know,  he  had  beard  nothing  of  iti 

A.  So  far  as  1  know,  he  had  heard  nothing  of  it. 

Q.  Did  you  then  hear  from  the  President  of  the  removal  of  Mr,  Stanton  1 

Mr.  Manager  BrTLBK.  Stay  a  moment.  We  feel  it  our  duty  to  object  to  the 
statement  of  the  President  to  this  person  or  Mr.  Selye  or  anybody  else,  declare- 
tione  made  to  parties  in  the  country  generally.  There  can  be  no  end  to  this 
kind  of  evidence ;  everybody  may  be  brought  here.  Where  are  we  to  stop,  if 
there  is  to  be  any  stop  ?  If  not,  the  time  of  the  country  will  be  couaumed  in 
hearing  every  conversation  between  the  Preaideut  and  every  person  that  he 
chooses  to  introduce. 

Mr,  Etarts.  If  the  evidence  is  proper  the  time  to  have  considered  about  the 
public  intereBt  was  when  the  trin]  was  commenced  or  promoted.  We  are  not  to 
be  excluded  from  a  defence,  because  it  takes  time  to  nut  it  in.  Of  conrae  it 
would  be  moi%  convenient  to  Btop  a  cause  at  the  end  of  the  prQBeeutipn's  case  and 
save  the  time  of  the'couutry  or  of  the  court.  We  are  reauuiqg  ip  Tripling  onr 
offer. 

Mr,  Mana^r  Butlbr.  The  qaestton  aimply  is  what  was  said  between  the 
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President  and  Mr.  Selye  and  Mr.  Perrin.     That  is  the  question  that  I  had  the 
honor  to  object  to. 

Mr.  EvARTS.  "We  are  reducing  it  to  form  in  order. that  it  may  be  passed 
upon.  - 

The  offer,  having  been  reduced  to  writing,  was  read  by  the  Secretary,  as 
follows : 

We  offer  to  prove  tliat  the  President  tlien  stated  that  he  haJ  issued  an  order  for  the  removal 
of  Mr.  Stanton  and  the  employment  of  General  Thomas  to  perform  the  iliities  ad  interim ; 
tlmt  theitiiipoii  Mr.  Periin  smd,  "Supposing  Mr.  Stanton  sbonM  oppose  the  orileT;"the 
PreBident  replied,  "There  is  no  dau^rer  uf  that,  for  Genera!  Tliomae  is  alieadj-in  the  office." 
He  then  added,  "  It  ib  ouly  a  temporary  arrangement;  I  sliall  ^end  in  to  the  Senate  at  once 
a  good  name  for  Ihe  office," 

Mr.  Manager  Butler.  I  find  it,  Mr.  President  and  Senators,  my  duty  to, 
object  to  this.  There  is  no  end  to  declarations  of  this  sort.  The  admission  of 
those  to  Sherman  and  to  Thomas  was  advocated  on  the  ground  that  the  office 
was  tendered  to  them  and  that  it  was  a  part  of  the  res  ^estie.  This  is  mere  nar- 
ration, mere  BtiKemcnt  of  what  he  had  done  and  what  he  intended  to  do.  It 
.  never  was  evidence  and  never  will  be  evidence  in  any  organized  conrt,  bo  far 
as  any  experience  in  court  has  taught  me.  I  do  not  see  why  you  limit  it.  If 
Mr.  Perrin,  who  eaya  that  he  has  heretofore  been  on  the  stump,  can  go  there 
and  ask  him  qneations,  and  the  answers  can  be  received,  why  not  anybody  else? 
If  Mr.  Selye  could  go  there,  why  not  everybody  else  1  Why  could  he  not  make 
declarations  to  every  man,  ay,  and  woman,  too,  and  bring  them  in  here,  as  to 
what  he  intended  to  do  and  what  he  had  done  to  instruct  the  Senate  of  the 
United  States  in  their  duti.es  sitting  as  a  high  court  of  impeachment  ? 

Mr.  EvARrs.  Mr,  Chief  Justice,  I  am  not  aware  that  the  credit  of  this  testi-* 
mony  is  at  al!  affected  by  the  fact  that  Mr.  Perrin  has  been  engaged  in  political 
canvasses,  nor  do  J  suppose  that  it  aasiste  us  in  determining  whether  this  should 
be  admitted,  because  a  declaration  might  he  made  even  to  a  female.  The  qnes- 
tinn,  then,  ia,  whetherthe  declaration,  at  this  time  and  under- these  circumstances, 
of  the  President's  intent  in  what  he  had  done  was  and  is  proper  to  be  heard. 

It  will  be  observed  that  this  was  an  interview  between  the  President  of  the 
United  States  and  a  member  of  Congress,  one  of  "  the  grand  inquest  of  the 
nation,"  holding,  therefore,  an  official  duty  aad  having  access,  by  reason  of  his 
official  privilege,  to  the  person  of  the  President ;  that  at  this  hour  of  the  •day 
the  President  was  in  tbe  attitude  of  supposing,  upon  the  report  of  General 
Thomas,  that  Mr.  Stanton  was  ready  to  yield  the  office,  desiring  only  the  time 
necessary  to  accommodate  his  private  convenience,  and  that  he  then  stated  to 
these  gentlemen.  "  I  have  removed  Mr.  Stanton  and  appointed  General  Thomas 
ad  interim,"  which  was  their  first  intellig^e  of  the  occurrence ;  that  upon  the 
suggestion,  "  Will  there  not  be  trouble  or  difficulty  ? "  the  President  answered 
(showing  thus  the  bearing  on  any  question  of  threats  or  purpose  of  force  as  to 
he  imputed  to  him  from  the  declarations  that  General  Thomas  was  making  at 
about  the  same  hour  to  Mr.  Wilkeson)  that  there  was  no  occasion  for  or  ■'  no 
danger  of  that,  as  General  Thomas  was  already  in."  Then,  as  to  the  motive  or 
purpose  entertained  by  the  President  at  the  time  of  this  act  of  providing  any- 
body that  should  control  the  War  Department  or  the  military  appropriations,  or 
by  combination  witli  the  Treasury  Department  suck  the  public  funds,  or  to  have, 
though  I  regret  to  repeat  the  words  as  used  by  the  honorable  manager,  a  tool  or 
a  slave  tp  carry  on  the  office  to  the  detriment  of  the  pubHc  service,  we  propose 
to  show  that  at  the  very  moment  he  asserts,  "  This  is  hut  a  temporary  arrange- 
ment ;  I  shall  at  once  send  in  a  good  name  for  the  office  to  the  Senate." 

Now,  you  will  perceive  that  this  bears  upon  the  President's  condition  of  pur- 
pose in  this  matter,  both  in  respect  to  any  force  as  threatened  or  suggested  by. 
anybody  else  being  imputable  to  him  at  this  time,  and  upon  the  question  of 
whether  this  appointment  of  General  Thomas  had  any  other  purpose  than  what 
40  I  p 


HossdbyGoO'^k 


626  IMPEACHMEHT  OP  THE  PHESIDENT, 

appeared  upon  ite  fa.ce,  a  nominal  appointmeat,  to  raiBe  the  question  of  whether 
Mr.  Stanton  would  retire  or  not,  and  determined,  aa  it  seemed  to  be  for  the 
moment,  by  the  acquiescence  of  Mr.  Stanton,  was  then  only  to  be  maintained 
until  a  name  was  eent  into  the  Senate,  aa  hj  proof  hitherto  given  we  have  phown 
■was  done  on  the  following  d&y  before  one  o'clock. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  aak  that  the  question  be  read. 

The  Chief  JrsTiCE,  The  proposal  of  the  counsel  for  the  President  will  be 
read, 

The  Secretary  read  aa  follows : 

We  offer  l<>  prove  that  the  Presideiit  then  stated  that  ha  he,3  isxned  an  order  for  the 
remoTal  of  Mr.  Stautoo  and  Che  em plo; meat  of  Mr.  Thomas  to  perform  the  duties  od  interim  ,- 
that  thereupon  Mr.  Ferrin  said,  "SoppoaiDs  Mr.  Stanton  should  oppose  1  be  order/'  The 
Fresident  replied:  "There  ia  no  danger  of  that,  for  Genera!  Thomas  isalreadj  in  the  office." 
He  then  added :  "  It  is  only  a  temporary  arrangemenl ;  I  shall  send  in  to  tbe  Senate  at  once  a 
good  naioe  for  the  office." 

Mr.  Manager  WiLSOX.  Mr.  President,  as  this  objection  ia  outside  of  any 
former  ruling  of  the  Senate,  and  is  perfectly  within  the  rule  laid  ^wn  in  Hardy's 
case,  I  wish  to  call  the  attention  of  the  Senate  to  that  rule  again,  not  for  the 
purpose  of  entering  upon  any  considerable  diaeuesion,  but  to  leave  this  objec- 
tion under  that  rule  to  the  decisioji  of  the  Senate  : 

Holhiog  ia  so  clear  as  that  all  declarations  which  apply  to  facts,  and  even  apply  to  tbe 
particular  case  that  is  charged,  though  the  inteot  should  make  a  part  of  tliat  cGaige,  are 
evidence  against  a  prisoner,  and  are  not  evidence  for  him,  because  the  presumption  upon 
which  declarations  are  evidence  is,  that  no  dibu  nould  declare  anything  a^alust  himself 
nniesa  it  were  tiue  ;  but  every  man,  if  he  was  io  a  dlfficully,  or  in  the  view  to  any  difficulty, 
would  make  declarations  for  himself. — 24  Slate  Triali,  p.  10^ 
*  If  this  offer  of  proof  does  not  come  perfectly  within  that  rule,  then  I  never 
met  a  caae  within  my  experience  that  would  come  within  its  provisions.  I 
leave  this  objection  to  the  decision  of  the  Senate  upon  that  rule. 

Mr.  EvARTS,  It  may  truly  be  said,  I  suppose,  Mr.  Chief  Justice  and  Senators, 
that  the  question  now  proposed  ia  not  entirely  covered  by  any  previous  ruling 
of  the  Senate,  because  there  were  circumatancea  in  regard  to  the  attitude  of  the 
persons  between  whom  and  tbe  Preaident  those  conferences  took  place  that  are 
not  preciaely  reproduced  here  in  the  relation  of  a  member  of  Congi-eas  toward  the 
President.  But,  Senators,  you  will  perceive  that  before  the  controversy  arose, 
and  *t  a  time  when,  in  the  President's  opinion,  there  was  to  be  no  controversy, 
he  made  this  statement  in  the  course  of  his  proper  intercourse  with  this  member 
of  Congress,  thus  introduced  to  him,  concerning  bis  public  action.  It  is  appli- 
cable in  reference  both  to  the  point  of  why  the  appointment  of  General  Thomas 
was  made  and  with  what  limitation  of  purpose  in  ao  appointing  bim,  and  as  bear- 
ing alao  upon  the  question  of  whether  he  was  using  or  justifying  force.  May 
not  declarationa  that  are  drawn  from  supposed  coadjutors  of  his,  with  a  view 
of  Using  upon  him  the  responsibility  of  the  same,  be  rebutted  by  bis  statements 
at  tbe  same  period  in  this  open  and  apparently  truthful  manner,  unconnected 
with  any  agitation  or  any  questions  of  difficulty  or  any  lu  mota  ?  Aud  then  it 
is  important,  as  bearing  upon  this  precise  fact,  that  the  next  day  having  sent  in, 
as  we  have  proved,  the  nomination  of  Mr.  Ewing,  sr.,  of  Ohio,  for  the  place  of 
Secretary  of  War,  to  show  that  that  was  not  a  purpose  or  an  act  that  was  formed 
after  the  occasion  of  difficnlty  or  after  the  appearance  of  danger  or  threat  to  him- 
self; but  that  at  tbe  very  moment  that  he  was  performing  the  act -of  removing 
Mr.  Stanton  and  appointing  General  Thomas,  and  had  supposed  that  it  had 
quietly  been  acceded  to,  he  then  and  there  had  the  purpose  not  of  making  an 
appointment  of  General  Thomas  that  was  tu  bold,  which  should  supersede  proper 
action  of  the  Senate;  but  at  the  very  moment,  having  uaed  this-necessary  appoint- 
ment for  the  purpose  of  testing  the  question  of  the  Constitntion  and  of  the  law, 
he  then  proposed  to  send  to  the  Senate  of  the  United  States  a  nomination  for 
the  office. 
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Mr.'Manager  Butler.  Mr.  President,  there  are  one  or  two  new  facts  now  put 
in,  or  pretended  facts,  upon  which  this  evidence  is  pressed.  The  more  material 
one  is  that  this  was  before  any  controversy  arose  between  the  President  and 
Congress  upon  the  subject  of  Mr.  Stanton.  If  that  were  so,  then  it  might  pos- 
aibly  have  some  color  of  a  shadow  of  a  shade  of  bearing.  But  had  there  not 
been  a  controversy  going  on?  Had  he  not  known  that  the  Senate  had  restored 
Mr.  Stanton  ?  Had  be  not  tried  to  get  bim  out  and  had  they  not  pnt  bim  back) 
Had  he  not  been  beseeching  and  beseeching  General  Sherman  to  take  the  office 
weeks,  ay,  months  before,  and  had  not  General  Sherman  told  bim,  "  I  cannot 
take  it  without  getting  into  difficolty ;  there  will  be  trouble ;  why  mix  me,  an 
array  officer,  up  in  this  trouble  I"  And  yet  the  President's  counsel  rise  here  in 
their  place  and  put  this  evidence  before  you,  because  it  was  his  declaration 
before  any  controversy  arose  or  was  likely  to  arise  1 

1  Another  proposition  is  put  in  here,  and  that  is  that  this  must  be  evidence 
because  it  was  said  to  a  member  of  Congress.  I  am  aware  that  we  have  many 
rights,  privileges,  and  appurtenances  belonging  to  our  official  position,  but  I 
never  was  aware  before  that  one  of  thein  was  that  what  was  said  to  us  was  evi- 
dence because  it  was  said  to  ua  by  anybody.  I  have  had  a  great  many  things 
said  to  me  that  I  should  be  very  unwilling  to  have  regarded  as  evidence.  For 
instance,  here  is  a  written  declaration  sent  to  me  to-day.  •'  Butler,  prepare  to 
meet  your  God."  [Laughter.]  "  The  avenger  is  abroad  on  your  track,"  "Hell 
is  your  portion."  [Lauglitev.J  Now,  I  trust  that  ia  not  evidence,  because  it  is 
said  to  a  member  of  Congress.  And  yet  it  is  just  as  pertinent,  just  as  competent, 
in  my  judgment,  as  this  declaration.  We  are  to  have  these  kinds  of  declara- 
tions made  to  us  by  the  enemies  of  the  country,  and  we  are  to  sit  here  and  admit 
the  President's  declarations  in  justification  of  his  conduct,  which  brings  out  such 
a  condition  of  this  country. 

I  did  not  mean,  by  any  manner  of  means,  when  I  was  up  before,  to  suggest 
that  the  fact  of  this  being  made  to  a  gentleman  who  is  on  the  slump  would  make 
it  more  or  leas  competent ;  only  to  show  that  so  far  as  the  evidence  goes,  so  far 
as  they  choose  to  put  in  his  profession,  it  is  utterly  outside  of  this  case.  I  do 
not  think  it  would  make  it  more  or  less  evidence  because  it  should  have  been 
made  to  a  woman ;  I  was  only  foreseeing  what  might  come — c[uite  as  probable 
as  this— that  some  of  the  lady  friends — I  beg  pardon — the  woman  friends  of 
the  President  might  have  gone  to  the  White  House  on  that  day  and  he  might 
have  told  them  whathis  purpose  was.  It  would  be  just  aS  much  evidence,  in 
my  judgment,  as  this ;  and  it  was  only  in  that  view,  to  show  the  innumerableness 
of  the  persons  to  whom  these  competent  declarations  could  be  made,  that  I 
brought  up  the  illustration  which  produced  the  answer  o  h  pa  f  h  learned 
counsel. 

Mr.  EvARTS.  The  lis  mnta,  Mr,  Chief  Justice  and  S  na  f      aa  it  has 

been  alluded  to  as  bringing  discredit  upon  the  Presid  n  a    m  n    ,  is  th^ 

controversy  between  Congress  and  himself  in  regard  m  of  Mr. 

Stanton.  What  political  differences  there  are  or  may  ba  be  b  ween  the 
President  and  the  houses  of  Congress,  it  is  of  no  consequ  e  nqu  nor  is 
it  of  the  least  consequence  to  inquire  into  the  period  during  which  the  suspension 
of  Mr.  Stanton  had  taken  place,  for  that  certainly  was  within  any  view,  of  the 
law  that  can  be  suggested.  I  referred,  therefore,  as  has  often  been  referred,  to 
the  controversy  produced  by  the  threat  of  the  Hoase  and  its  very  prompt  exe- 
cution of  impeachment;  and  that  had  not  occnrred  in  any  point  to  ask  the 
President's  attention  at  the  moment  of  this  statement.  It  was  therefore  a  state- 
ment by  him  unaffected  by  any  such  considerations  as  those. 

The  Chief  Justick.  Senators,  the  Chief  Justice  ia  unable  to  determine  the 
precise  extent  to  which  the  Senate  regards  its  own  decisions  as  applicable.  He 
has  understood  the  decision  to  be  that,  for  the  purpose  of  showing  intent,  evi- 
dence  may  be  given  of  conversations  with  the  President  at  or  near  the  time  of 
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the  traneactifln.  It  i^  said  that  this  evidence  is  distinguish  able  fi-nm  that  which 
hag  heen  already  introduced.  The  Chief  Justice  ie  not  able  to  distinguish  it  j  but 
he  will  submit  directly  to  the  Senate  the  question  whether  it  is  admiaaible  or  not. 

Mr.  CoNNESS,  1  ask  for  the  yeas  and  nays  on  that  question. 

The  yeas  and  nays  were  ordered. 

The  qnestion  being  taken  by  yeas  and  nays,  resnlled — yeas,  9  ;  nays,  37  ;  as 
follows ; 

Yeas— MessFB.  Bayard,  Bucliakw,  Davis,  Dixon,  Doolittle,  HEndricks,  MeCreery,  Pftt- 
teraon  of  Tennessee,  and  Viekers — 9. 


Nays — Meesrs.  Cameron,  Catlell,  Chandler,  Conkline,  Conness,  Corliett  Cragin,  Drake, 
Ferry,  Fessenden,  Fowler,  Frelinghujsen,  Grimes,  Harlan,  Howard,  Howe,  Jofinson,  Mot- 
pan,  Morrill  of  Maine,  Monill  of  Vermont,  Mort«Q,  Nye,  Pattorsoa  of  New  Hutnpshire, 
Pomeroy,  JUmsey,  Hoss,  Sherman,  Sprague,  Stewart,  Thayer,  Tipton,  Truiobul!,  Van  Win- 
kle, Willey.  WiUiamB,  Wilson,  and  Yates— 37. 

Not  vOTiNfi — Messrs.  Anthony,  Cole,  Eduiunda,  HenilerEon,  Norloo,  Saitlsliuty,  Sumner, 
and'  Wade— 9. 

So  the  Senate  decided  the  question  to  be  inadmissible.- 

Mr.  EvAHTS.  This  evidence  being  excluded,  we  have  no  other  questions  to 
ask  of  the  witness. 

Mr.  Manager  Butler.  We  have  none,  sir. 

Mr,  EvARTS.  We  have  reached  a  point,  Mr.  Chief  Juslice  and  Senators,  at 
which  it  will  be  convenient  to  us  that  we  should  not  be  required  to  produce 
mo;;e  evidence  to-day. 

Mr.  Manager  Butler.  Mr.  President,  I  hope  upon  this  movement  for  delay 
the  President's  counsel  will  be  called  upon  to  go  on  with  their  case,  aud  I  have 
only  to  put  to  them  the  exact  thing  that  the  President's  counsel,  Cox  and  Mr, 
Merrick,  used  in  the  case  of  General  Thomas  before  the  criminal  court  of  this 
District,  according  to  Merrick's  testimony.  It  is  always  ungracious  to  object  to 
delay  because  of  the  sickness  of  counsel.  We  should  have  been  glad  to  have 
Mr.  Stanbeiy  here,  but  these  gentlemen  present  can  try  this  case.  There  are 
four  of  them.  When  a  motion  to  postpone  the  case  of  Thomas'  before  Chief 
Justice  Cartter  was  made — to  postpone  the  case  because  of  the  sickuess  of  Mr. 
Carpenter,  for  a  single  day,  the  President's  counsel,  arguing  his  case,  trying  his 
case  before  the  court,  said  "No;  a  case  involving  so  much  of  pn Hi c  administra- 
tion cannot  wait  for  the  sickness  of  counsel."  "  I  thank  thee,  Jew,  for  teaching 
me  that  word."  The  President's  counsel  there  well  told  us  what  we  ought  to 
do.  In  the  ease  of 'Mr.  Thomas  the  President  could  not  wait  for  sick  men  or 
sick  women.  The  case  must  go  through.  We  cannot  wait  now,  on  the  same 
grouud,  for  the  sickness  of  the  learned  Attorney  General;  and  why  should 
,we  ?  Why  should  not  this  President  be  called  upon  now  to  go  on !  We 
'have  been  here  thirty-three  working  days  since  the  President  actually  filed 
1  his  answer,  and  we,  the  managers,  have  need  hut  six  days  of  them,  and  the 
\  counsel  but  part  of  seven.  Twenty-one  of  them  have  been  given  to  d'elays  on 
.jnotion  of  the  President,  and  there  have  been  four  adjournments  oa  the  days  we 
have  worked  earlier  than  the  usual  time  of  adjournment,  in  order  to  accommo- 
date the  President.  • 

Now,  the  whole  legislation  of  this  country  is  stopping;  the  House  of  Repre- 
sentatives has  to  be,  day  by  day,  here  at  your  bar.  The  taxes  of  the  country 
cannot  be  revised  because  this  trial  is  in  the  way.  The  appropriations  for  car- 
tying  on  the  govei'Dment  cannot  he  passed  because  this  trial  is  in  the  way. 
Nothing  can  be  dt»ne,  and  the  whole  country  waits  upon  us  aud  our  action,  and 
it  la  not  time  now  for  the  eihibitious  of  courtesy.  Larger,  higher,  greater  inter- 
ests are  at  stake  than  such  questions  of  ceremony.  Par  be  it  from  me  not  to 
desire  to  be  courteous,  and  not  to  desire  that  we  should  have  our  absent  and 
sick  friend  here  lo  take  part  with  us;  but  the  interests  of  the  people  are  greater 
than  the  interests  of  any  one  individual.  Gentlemen  of  the  Senate,  this  is  the 
closing  up  of  a  war  wherein  three  hundred  thousand  men  laid  down  their  lives 
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to  aave  the  country.  In  one  day  we  Bacrificed  them  hy  tena  and  twenties  of  ■ 
thousands  on  the  field  of  battle,  and  shall  the  country  wait  now  in  its  march  to 
safety  hecanse  of  the  aicltness  of  one  man  and  pause  for  an  indefinite  time — 
because  the  duration  of  sicltnesg  ta  always  indefinite  1  More  than  that,  I  have 
here  in  my  hand  testimony  of  what  is  going  on  this  day  and  this  hour  in  the 
south. 

Mr.  OiTRTis.  We  object  to  the  introduction  of  any  testimony. 

Mr.  EvARTs.  We  object  tO  the  relevancy  of  it  here. 

Mr.  Manager  Butlbr.  The  relevancy  of  5t  is  this,  that  while  we  are  waiting 
for  the  Attorney  General  to  get  well,  and  you  are  asked  to  delay  this  trial  for 
that  reason,  numbers  of  our  fellow -citizen  a  are  buing  murdered  day  by  day. 
There  is  not  a  man  here  who  does  not  know  that  the  moment  justice  ia  done  on 
this  great  criminal  these  murders  will  ceaee, 

Mr.  CuKTis  rose. 

Mr.  Manager  Butler.  I  cannot  be  interrupted.  This  is  the  great  fact  whish 
stands  here  before  us,  and  we  are  asked,  "  Why  stand  ye  here  idle  ?"  by  every 
true  man  in  the  country,  Mr.  Chief  Justice,  in  Alabama  your  register  of  bank- 
ruptcy, appointed  by  yourself.  Greneral  Spencer,  of  Tuscaloosa,  ia  driven  to-day 
from  his  duties  and  his  home  by  the  Ku-Klux  Klan,  upon  fear  of  hie  life,  and  I 
have  the  evidence  of  it  lying  on  our  table ;  and  shall  we  here  delay  this  trial 
any  longer,  under  our  reaponsibility  to  our  countrymen,  to  our  eonsciences,  and 
to  our  God,  because  of  a  question  of  courtesy?  While  we  are  being  courteous 
the  trae  Union  men  of  the  siiuth  are  being  mui'dered,  and  oa  our  heads  and  oa 
our  skirts  is  this  blood  if  we  remain  any  longer  idle. 

Again,  sir,  since  you  have  begun  this  trial — I  hold  the  sworn  evidence  of 
what  I  say  in  my  hand — since  the  2Dth  day  of  February  last,  and  up  to  the  4tb 
day  of  this  present  April — and  no  gold  had  been  sold  by  the  Treasury  prior  to 
that  time  since  December  12— $10,800,000  of  your  gold  has  been  aold  at  a 
sacrifice  to  your  treasury,  and  by  whom  t  More  than  one-half  of  it.  $5,600,000, 
by  one  McGinnis,  whom  the  Senate  would  not  permit  to  bold  office  ;  and  over 
$10,000  in  currency,  of  which  I  have  the  official  evidence  here,  under  the  sworn 
oatb  of  the  Assistant  Treasurer  at  New  York,  has  been  paid  to  him,  after  the 
,  Seijate  had  refused  to  have  him  hold  any  office,  and  had  rejected  him  as  a 
minister  to  Sweden.  He  now  takes  charge  of  the  sale  of  your  gold,  by  order 
of  the  Esecntive,  as  a  broker,  and  we  are  to  wait  day  by  day  while  he  puts 
into  his  pocket  from  the  treasury  of  the  country  money  by  the  thousands, 
becauae  this  gold  is  sold  from  one  and  one-eighth  per  cent,  to  three  per  cent, 
lower  than  the  market  rates,  at  different  dates,  as  taken  from  the  best  tables. 
The  commissions  alone  amount  to  what  I  have  said,  supposing  the  gold  to  be 
sold  honestly  by  this  rejected  diplomat. 

Worse  siill,  sir;  I  have  here  from  the  same  source  the  fact  that  since  the  1st 
day  of  January  last  thei'e  have  been  bought  in  the  city  of  New  York  alone,  on  , 
behalf  of  the  Treasury,  Sa7,058,100  of  the  bonds  of  the  United  States,  by  men 
who  return  them  from  three-eighths,  one-half,  five-eighths,  to  three-quarters 
per  cent,  above  the  mai-ket  pricu,  and  since  February  20,  $ii,181,600  worth. 

Mr.  Manager  Logan.  Below. 

Mr.  Manager  BuTLER.  No  ;  I  mean  what  I  say,  above.  I  never  make  mis- 
takes in  such  matters.  I  know  what  I  say.  From  the  3d  of  January  to  the 
28th  of  January,  by  such  purchases,  the  price  of  bonds  was  run  up  and  the 
people  were  made  to  pay  that  difierence — rtm  up  from  one  hundred  and  four 
and  three-quarters  to  one  hundred  and  eight  per  cent.,  and  still  the  purchases 
went  on,  and  they  have  gone  on  from  that  day  of  Februaiy  down  to  the  4th  of 
April, when  themanagers  of  impeachment  on  the  part  of  the  IJouse  of  Representa- 
tives felt  it  their  duty  to  take  this  testimony  of  the  assistukt  treasurer  at  New 
York  under  oath. 

Now,  I  say,  for  the  safety  of  the  finanoea  of  the  people,  for  the  progress  of 
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the  legielation  of  the  people,  for  the  aafety  of  the  true  and  loyal  men,  hlack  and 
white,  in  the  south  who  have  perilled  their  li pea  for  four  years  ;  yea,  five  years; 
yea,  six  years ;  yea,  seven  years,  in  your  behalf;  for  the  good  of  the  country,  for 
all  that  is  dear  to  any  man  and  patriot,  I  pray  let  this  trial  proceed  ;  let  us  come 
to  a  determination  of  this  issue.  If  the  President  of  the  United  States  goes  free 
and  acquit,  then  the  country  must  deal  with  that  state  of  facts  as  it  arises  ;  but  if 
he,  as  the  House  of  Representatives  instructs  me,  and.  as  I  believe,  is  guilty  ;  if 
on  his  head  rests  the  reaponaibility ;  if  from  his  policy,  from  bis  obstruction  of 
the  peace  of  the  couutry,  all  this  corruption  and  alt  these  murders  come,  in  the 
name  of  Heaven  let  ns  have  an  end  of  them  and  see  to  it  that  we  can  sit  at  least 
four  bouts  K  day  to  attend  to  this,  the  great  business  of  the  people. 

Sir,  it  may  be  supposed  here  that  I  am  mistaken  as  to  time  wasted  ;  but  let 
us  see ;  let  me  give  you  day  and  date.  The  articles  of  impeachment  were  pre- 
sented on  March  4,  and  the  summons  was  returnable  March  13,  at  which  time 
the  President,  by  its  terms,  was  requested  to  answer.  Delay  was  given,  on  his 
application  for  forty  days,  to  the  fiSd — ten  days,  when  the  answer  was  filed,  and 
a  motion  was  made  for  thirty  days'  delay,  which  failed.  Then  a  motion  for  a 
reasonable  time  after  replication  was  jiled,  which  was  done  on  the  24th.  Time 
was  given,  on  motion  of  the  President's  counsel,  until  the  30th — six  days.  On 
that  day  the  managers  opened  their  case,  and  proceeded  without  delay  with 
their  evidence  till  April  4 — six  days.  Then,  at  the  request  of  the  President's 
counsel,  adjourned  to  April  9 — five  days.  Mr,  Curtis  opened  a  part  of  a  day, 
and  asked  for  an  adjournment  till  the  10th,  wherein  we  lost  half  a  day.  They 
continued  puttingin  evidence  till  the  11th  (12th  being  Sunday)  and  13tb. 
Because  of  sickness,  adjourned  again  over  till  Wednesday,  14th.  Wednesday 
adjonraed  early,  because  counsel  could  go  no  further.  Thursday,  now  another 
motion  to  adjourn,  because  counsel  cannot  go  on.  Thirty-four  days  since  the 
President  filed  his  answer ;  six  days  used  by  the  managers  in  putting  in  their 
case ;  parts  of  seven  used  by  the  counsel  for  the  President,  and  twenty-one 
given  as  delay  to  the  President  on  his  motion. 

I  do  not  speak  of  all  this  to  complain  of  the  Senate,  hut  only  that  you  and 
the  country  may  see  exactly  how  courteous  and  how  kind  you  have  been  to  the 
criminal  and  to  his  counsel.  Yielding  to  the  request  of  the  counsel  who  opened 
you  lost  half  a  day.  Then  the  opening  consumed  parts  of  two*  days.  On  the 
next  day  they  said  they  were  not  quite  ready  to  go  through  wiih  General  Sher- 
man, and  you  again  adjourned  earlier  than  usual.  Then  we  lost  almost  all  of 
Monday  in  discussing  the  questions  which  were  raised.  We  adjourned  early  on 
Monday,  as  you  remeniber,  and  on  the  next  day  there  was  an  adjournment 
almost  immediately  after  the  Senate  met,  because  of  the  learned  Attorney  Gen- 
eral.    Now,  all  we  ask  is  that  this  case  may  go  on. 

If  it  be  said  that  we  are  hard  in  our  demands  that  this  trial  go  on,  let  me 
contrast  for  a  moment  this  case  with  a  great  State  trial  in  England,  at  which 
were  prwent  Ijord  Chief  Justice  Eyre,  Lord  Chief  Baron  McDonald,  Baron 
Hotham,  Mr.  Justice  Buller,  Sir  Nash  Groae,  Mr.  Justice  Lawrence,  and  others 
of  her  Majesty's  judges  in  the  trial  of  Thomas  Hardy  for  treason.  There  the 
court  sat  from  9  o'clock  in  the  morning  until  X  o'clock  at  night,  .and  they 
thus  sat  there  from  Tuesday  until  Friday  night  at  1  o'clock,  and  then,  when 
Mr,  Erskiue,  afterward  Lord  Chancclior  Erskine,  asked  of  that  court  that  they 
would  not  come  in  so  early  by  an  hour  the  next  day  because  he  was  unwell  and 
wonted  time,  the  court  after  argument  refused  it,  and  would  not  give  him  even 
that  boor  in  which  to  refiect  npon  his  opening  which  be  was  to  make,  aud  which 
occupied  nine  hours  in  its  ddivery,  until  the  jury  asked  it,  and  then  they  gave 
him  font  a  single  hour,  although  he  said  upon  his  honor  to  the  court  that  every 
night  lie  had  not  got  to  his  house  until  between  2  and  3  o'clock  in  the  morning, 
and  he  was  regularly  in  court  at  9  o'clock  on  the  following  morning. 

That  is  the  way  cases  of  great  conseqaence  are  tried  in  England.    That  ie 
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the  way  other  courts  ait.  I  am  not  complaining  here,  Benators,  nnderatand  me, 
I  am  only  contraeting  the  delays  given,  the  kindoeBsea  ahown,  the  coorteaiea 
extended  in  thia  greatest  of  all  casee,  and  where  the  greatest  ii}terestB  are  at 
stake,  compared  with  every  other  case  ever  tried  elsewhere.  The  managers  are 
ready.  We  have  been  ready  ;  at  all  hazards  and  sacrifices  we  would  be  ready. 
We  only  ask  that  now  the  counsel  for  the  President  ahall  be  likewise  ready,  and 
go  'on  without  these  interminable  delays  with  which,  when  the  House  began  thia 
impeachment,  the  friends  of  the  President  there  rose  up  and  threatened.  You 
will  find  auch  thi'cats  in  the  Globe.  Mr.  James  Brooks,  of  New  York,  said,  in 
substance;  "You  can  go  on  with  your  impeachment, 'bat  I  warn  yon  that  we 
will  make  you  go  through  all  the  forme,  and  if  you  go  through  all  the  forma  we 
will  keep  it  going  until  the  end  of  Mr.  Johnson's  term,  and  itwill  he  fruitless." 
Having  thus  threatened  you,  aenators,  I  had  supposed  that  you  would  not  allow 
the  threat  to  he  carried  out,  as  it  is  attempted  to  be  carried  out.  by  these  con- 
tinued delays. 

Mr.  President  and  Senators,  I  have  thus  given  you  the  reasons  pressing  upon 
my  mind  why  this  delay  should  not  be  bad;  and  I  admit  I  have  done  it  with 
considerable  warmth,  becaaae  I  feel  warmly.  I  open  no  mail  of  mine  tbat  I  do 
not  take  np  an  account  from  the  south  of  some  murder,  or  worse,  of  some  friend 
of  the  country,  I  want  these  things  to  stop.  Many  a  man  whom  I  have 
known  standing  by  my  side  for  the  Union  I  can  hear  of  now  only  aa  laid  in  the 
cold  grave  by  the  assassin's  hand.  This  has  stirred  my  feelings,  I  admit.  The 
loss  of  my  friends,  the  loss  to  the  country  of  those  who  have  stood  by  it,  has, 
perhaps,  very  much  stirred  my  heart,  so  that  I  have  not  been  able,  with  that  cool- 
nesB  with  which  judicial  proceedings  should  be  carried  on,  to  address  you  upon 
thia  agoniziDg  topic.  I  say  nothing  of  the  threats  of  assassination  made  every 
hour  and  upon  every  occasion,  even  when  objection  to  testimony  is  made  by  the 
managers.  I  say  nothing  of  the  threats  made  against  the  lives  of  the  great  offi- 
cers of  the  Senate  and  against  the  managers.  We  are  all  free.  There  is  an 
old  Scotch  proverb  in  our  favor;  "The  threatened  dog  a'  Uvea  the  longest," 
We  have  not  the  ajightest  fear  of  theae  cowardly  menaces ;  but  all  theae  threats, 
these  unseemly  libels  on  our  former  government,  will  go  away  wlien  this  man 
goes  out  of  the  White  House. 

Mr,  CoN^ESS.  Mr.  President,  I  o£Fer  the  foilowiog  order  ; 

Ordered,  That  on  each  day  hereafler  the  Senate,  sittiag-  as  a  court  of  impe&chmoiit,  shall 
meet  at  J  i  o'clock  a.  m. 

Mr.  SUMNKR.  I  Bend  to  the  Chair  a  substitute  for  that  order. 

The  Chief  Justice.  The  Secretai-y  will  read  the  substitute  proposed  by  the 
senator  from  Massachusetts. 

The  Secretary  read  as  follows  : 

That,  considerinj  thepublicinterestswhichsufrerfromthedelayof  this  trial,  and  in  pursu- 
ance of  the  order  already  adopted  to  proceed  with  all  couvenient  despatch,  the  Senate  will  sit 
from  10  o'clock  in  the  forenoon  Ifl  6  o'clock  in  the  afternoon,  with  such  brief  receaa  an  maybe 
ordered, 

Mr,  Trcmbull.  I  rise  to  a  question  of  order,  whether  it  is  in  order  to  con- 
aider  these  propositions  to-day  under  the  ruling  of  the  Chair 

The  Chief  Justice.  They  are  not  in  order  if  anybody  ohjeota.  , 

Mr.  Trumbull.  I  object  to  their  consideration. 

The  Chief  Justice.  TbCT'  will  go  over  until  to-morrow, 

Mr,  EvABTS.  Mr.  Chief  Justice  and  Senators.  I  am  not  aware  how  much  of 
the  address  of  the  honorable  manager  ia  appropriate  to  anything  that  has  pro- 
ceeded from  me.  I,  at  the  opening  of  the  court  this  mbrniug,  stated  how  we 
might  be  situated,  and  added  that  when  that  point  of  time  arrived  I  should  sub- 
mit the  matter  to  the  discretion  of  the  Senate.  I  have  never  beard  such  a 
harangue  before  ina  court  of  justice  ;  but  I  cuinot  say  that  1  may  not  hear  it 
again  in  this  court.  AH  theae  delays  and  the  ill  consequences  seem  to  press 
tipOD  the  honorable  managers  except  at  the  precise  point  of  time  when  some  of  . 
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their  mouthe  are  open  occupying  your  attention  witb  their  long  harangQes.  If 
you  will  look  at  tlie  reporta  of  the  diacusaions  on  queations  of  evidence,  aa  they 
appear  in  the  newspapers,  while  al!  that  we  have  to  eay  is  embraced  within 
the  briefest  paragraphs,  long  columns  are  taken  up  witb  the  views  of  the  learned 
managers,  and  hour  after  hour  is  taken  up  with  debates  on  the  production  of  our 
evidence  by  these  prolonged  discussions,  aud  now  tweiity  minutes  by  the  watch 
with  this  harangue  of  the  honorable  manager  about  the  Ku-Klux  Kian.  I  hftve 
said  what  I  have  said  to  the  Senate. 

Mr.  Camekon.  Mr.  President,  I  should  like  to  iuquite  whether  the  word 
"haVangue"  be  in  oi-der'herel 

Mr.  Manager  Butlbr.  So  far  as  I  am  concerned  it  is  of  no  conaequetice. 

Mr.  DooLiTTLE.  Mr.  Chief  Justice,  I  should  like  to  know  whether  the  har- 
angue itself  was  in  order,  not  the  word? 

Mr.  Ferry.  Mr.  President,  I  move  that  the  Senate,  sitting  aa  a  court  of 
impeachment,  adjourn. 

Mr,  Sdm\ek.  I  move  that  the  adjournment  be  until  10  o'clock. 

Mr.  Trumbull.  TUat  is  not  in  order. 

The  Uhief  Justice.  It  is  not'in' order.  The  motion  to  adjourn  is,  under  tho 
rale,  to  the  usual  time, 

Mr,  Sumner,  On  that  I  ask  for  the  yeas  aud  nays. 

The  yeas  and  nays  were  not  ordered. 

The  motion  was  agreed  to,  and  the  Senat«,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  to-morrow  at  12  o'clock. 


Friday,  April  17,  1S6S. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant- at- arms. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Eepresenta- 
tives  and  the  counsel  for  the  respondent,  except  Mr.  Stanbeiy,  appeared  and 
took  the  seats  assigned  to  them  respectively^. 

The  members  of  the  House  of  Kepresentatives,  as  io  Committee  of  the  Whole, 
preceded  by  Mr.  E.  B,  Washbume,  chairman  of  that  committee,  and  accom- 
panied hf  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal  of  yesterday's  pro- 
ceedings. 

Mr,  Stewart.  I  move  that  the  reading  of  the  journal  be  dispensed  with. 

The  Chikf  Justice.  If  there  be  no  objection  it  will  be  so  ordered.  The 
Chair  hears  none.  It  is  so  ordered.  During  the  sitting  of  yesterday  the  sena- 
tor from  California  [Mr.  Conness]  offered  an  order  that  the  Senate,  sitting  as  a 
court  of  impeachment,  meet  hereafter  at  11  o'clock  a.  m.  That  will  be  before 
the  Senate  unless  objected  to.     The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows : 

OrdsTid,  Thftt  on  e&ch  ia,j  heieat^er  the  Sen&te,  sitting  as  a  court  of  impeacliment,  shall 

The  Chief  Justice.  Does  the  senator  from  MaesachuHetts  desire  to  offer  his 
amendment  ? 

Mr.  Sumner.  I  did  offer  it,  Mr.  President,  yesterday. 
.  The  Chief  Justice.  The  amendment  offered  by  the  senator  from  Massa- 
chnaetts  will  be  read. 

The  Secretary  read  the  amendment,  as  follows  : 

Strike  out  a]I  after  the  word  ' '  ordered  "  and  inBert : 

That  considerinff  the  public  in  teres  Is  which  suffer  from  the  delay  of  this  trial,  and  in  pnrsu- 


Bt  consiaennff  me  puniie  interesls  which  suffer  from  the  delay  ot  fhia  trial,  ana  in  p 
of  the  order  already  adopted  to  proceed  with  all  convenient  despatch,  theSenaMw 
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from  lO.o'clock  in  the  forenoon  to  6  o'clock  in  the  afternoon,  with  such  brief  recess  as  may 
be  ordered. 

Mr.  SuM\ER.  On  that  I  should  like  to  have  the  yeas  and  oaye. 

The  yeas  and  uaya  were  ordered  ;  and  being  taken,  resulted — yeaa,  13;  nays, 
30  ;  aa  follows  : 

Yeas — Messrs.  Cameron,  Chandler,  Cole,  Corbett,  Harlan)  Morrill  of  Maine,  Pomeroy, 
Eathsej,  Stewart,  Sumner,  Thayer,  Tipton,  and  Yates — J3. 

Hays — Measrs.  Anthony,  Catlell,  Conness,  Dayis,  Dixon,  Dooiittle,  Drake,  Ferry,  Fes- 
aenden.  Fowler,  Freling-hujsen,  Grimea,  Henilrieks,  Howard,  Home,  Johnson,  Morgan, 
Morrill  of  Vermont,  Morion,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Ross, 
Saulsbury,  Sherman.  Trnmbull,  Van  Winkle,  Vickers,  Willey,  Williams,  and  Wilson— 30. 
Not  votino— Messra.  Bayard,  Bucfcalew,  Conkiing,  Cragin,  Edmunds,  Henderson, 
McCreery,  Norton,  Nye.  Sprague,  and  Wade — 11. 

So  the  amendment  was  rejected. 

The  Chief  Justice.  The  question  recure  on  the  order  proposed  by  the 
senator  from  California. 

Mr,  Co.VNKSS.  On  that  I  ask  for  the  yeaa  and  nays. 

The  yeaa  and  rmys.  were  ordered.  ^ 

Mr.  OoNNESS.  Now  let  it  be  read. 

The  Secretary  read  as  follows  : 

Ordered,  That  on  each  day  hereafter  the  Senate,  sitting  as  a  court  of  impeachment,  aiiall 
meet  at  11  o'clock  a.  m. 

The  queation.  being  taken  by  yeas  and  nays,  resulted — yeas,  29  ;  nays,  14 ;  as 
follows  ; 

Yeas — Messrs.  Cameron,  Catlell,  Chandler,  Cole,  Conltling,  Connesa,  Corbett,  Cragin, 
Drake,  Ferry,  Frelinghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of 
Vermont,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Sherman,  Stewart,  Sumner, 
Thayer,  Tipton,  Willey,  Williams,  Wilson,  and  Yates— 29. 

Nays — Messrs.  Anthony,  Davis,  Dixon,  Dooiittle,  Fowler,  Grimes,  Hendricks,  Johnson, 
Patterson  of  Tennessee,  Hoss,  Saulsbury,  Trumbull,  Van  Winkle,  and  Vickers — 14, 
.     Not  voTiso— Messrs.  Bayard,  Buclialew,  Edmunds,  Fesscndeu,  Heuderson,  McCreery, 
Morion,  Norton,  Nye,  Spragne,  and  Wade— 11. 

So  the  order  was  adopted, 

Mr.  Febry.  I  send  an  order  to  the  Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  order  proposed  by  the 
senator  from  Connecticut. 

The  Secretary  read  as  follows : 

Whereas  there  appear  in  the  proceedings  of  the  Senate  of  yesterday,  as  published  in  the 
Globe  of  this  morning,  certain  tabular  statements  incorporated  in  the  remarks  of  Mr.  Manager 
Bntler  upon  the  question  of  adjournment,  which  tabular  atalpmenta  were  neither  spoken  of 
in  the  discussion,  nor  offered  or  received  in  evidence :  Therefore, 

Ordered,  Thatauch  tabular  atatemeuts  be  omitted  from  the  proceedings  of  the  trial  as  pub- 
lished by  rule  of  the  Senate. 

Mr.  Manager  Buti.eh.  Is  that  a  matter  for  discussion  t 

The  Chief    Justice.  The  order  will  be  for  present  consideration  unless 


Mr.  Ferry.  I  ask  its  present  consideration. 

The  Chief  Justice,  There  ia  no  objection.    It  is  before  the  Senate. 

Mr.  Manager  Butlek.  I  only  desire  to  say,  sir,  that  I  stated  the  effect  of  tbe 
tabular  statements  yesterday,  I  did  not  read  them  at  length,  because  it  would 
take  too  much  time. 

Mr.  Hendricks.  Mr.  President,  I  rise  to  a  questioQ  of  order  and  propriety. 
I  wish  to  know  whether  it  is  the  right  of  any  senator  to  defeud  the  Secretary  of 
the  Treasury  against  attacks  that  are  made  here  upon  him,  or  whether  our 
mouths  are  closed  while  these  attacks  are  made  ;  and,  if  it  is  not  the  province 
and  right  of  a'senator  to  defend  him  in  his  office,  whether  it  is  the  right  of  the 
manager  to  make  an  attack  upon  him  7 

The  Chief  Justice.  The  question  of  order  ia  made  by  the  resolution  pro- 
posed by  the  senator  fronj  Connecticut.     Upon  that  question  of  order,  if  the   - 
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Senate  desire  to  .debate  it,  it  will  be  proper  to  retire  for  consultation.  If 
no  Benator  moves  that  order,  tlie  Chair  eonceives  that  it  is  proper  that  the 
honorable  manager  should  be  heard  in  eiplanation. 

Mr.  Manager  Butlbr.  I  wish  to  say,  sir,  that  I  did  not  read  the  tables 
because  they  would  be  too  voluminous.  I  had  ihem  in  my  hands;  I  made 
tbem  a  part  of  my  argument ;  I  read  the  conclusions  of  them,  and  elated  the 
inferences  to  be  drawn  from  them,  and  I  thought  it  was  due  to  myself  and  due 
to  the  Senate  that  they  should  be  put  exactly  as  they  were,  and  I  therefore 
incorporated  them  in  the  Globe.  To  the  remark  of  the  honorable  eenator,  I 
simply  say  that  I  made  no  attack  on  the  Secretary  of  the  Treasury  ;  I  aaid 
nothing  of  him ;  I  did  not  know  that  he  was  here  at  all  to  be  discussed ;  but  I 
dealt  with  the  act  as  the  aot  of  the  Esecntive  simply,  and  whenever  called 
upon  to  ebow  I  can  show  the  reasons  why  I  dealt  with  that. 

Ths  Ohiep  Justice.  The  Secretary  will  read  the  order  submitted  by  the 
senator  from  Connecticut. 

The  Secretary  again  read  the  order. 

Mr.  Anthony.  Mr.  President,^  I  understood  the  senator  from  Indiana  to 
inquire  if  under  the  rules  he  could  be  permitted  to  make  an  explanation,  or  to 
make  a  defence  of  the  Secretary  of  the  Treasury  ? 

The  Chief  Justice.  The  roles  positively  prohibit  debate. 

Mr,  Anthony.  But  by  unanimous  consent  I  suppose  the  rule  could  be  sus- 
peuded. 

Mr.  Williams.  I  object. 

The  Chief  Justice.  Objection  is  made.  Senators,  you  who  are  in  favor  of 
agreeing  to  the  order  proposed  by  the  senator  from  Connecticut  will  please  say 
ay ;  those  of  the  contrary  opinion,  no.  |  Putting  the  question.]  The  ayes 
appear  to  have  it.     The  ayes  have  it,  and  the  order  is  adopted. 

Tbe  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  please 
proceed  with  the  defence. 

Mr.  Curtis.  The  Sergeant-at-arma  will  call  William  W.  Armatrbng. 

William  W.  Armstrong  sworn  and  examined. 
By  Mr.  Curtis  : 

Question.  Please  state  your  name  in  full. 

Answer.  William  W.  Armstrong, 

Q.  Where  do  you  reside  I 

A.  I  reside  in  Cleveland,  Ohio, 

Mr.  Drake.  I  aak  permission  to  make  a  su^^stion  to  the  Chair,  in  reference 
to  our  hearing  on  this  side  of  the  chamber.  Will  tbe  Chair  instruct  the  witness 
to  turn  his  face  in  this  direction  1 

Mr.  EvABTS.  Mr.  Chief  Justice,  if  we  may  be  allowed  a  anggestion,  there  is 
not  8o  mach  silence  in  the  chamber  as  would  be  possible,  and  we  must  take 
witnesses  with  such  natural  powers  as  they  possess. 

Mr.  Curtis,  (to  tbe  witness.)  Speak  as  loud  as  you  can, 

TheCRiBP  Justice.  Conversation  in  tbe  Senate  chamber  must  be  suspended 
By  Mr,  Curtis: 

Q.  Kepeat,  if  you  please,  what  is  yottr  residence? 

A.  Cleveland,  Ohio. 

Q.  What  is  yonr  occupation  orbusineas? 

A .  I  am  one  of  the  editors  and  proprietors  of  the  Cleveland  Plaindealer. 

Q.  Were  you  at  Cleveland  at  the  time  of  the  visit  made  to  that  city  by  Presi- 
dent Johnson  in  tbe  summer  of  1866  J 

A.  Iw»8. 

Q.  Were  yoa-present  at  the  formal  reception  of  the  President  by  any  com- 
mittee or  body  of  men  1 
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A.  I  was. 

Q.  State  by  whom  he  was  received. 

A.  The  .President  and  his  party  arrived  at  Cleveland  about  half-past  8 
o'clock  in  the  evening,  and  were  escorted  to  the  Kennard  Hoase.  After  par- 
taking of  a  supper  the  President  was  escorted  on  to  the  balcony  of  the  Kennard 
House,  and  there  wa^  formally  welcomed  to  the  city  of  Cleveland,  on  iehalf  of 
the  municipal  authorities  and  the  citiaens,  by  the  president  of  the  city  council. 
Q.  Did  the  President  respond  to  that  address  of  welcome  ? 
A.  He  did. 

Q.  What  was  the  situation  of  this  balcony  in  reference  to  liie  street,  in  refer- 
ence to  its  exposure  and  publicity,  and  whether  or  not  there  was  a  large  crowd 
of  persons  present  t 

A.  'I'here  was  a  very  large  crowd  of  persons  present,  and  there  were  quite  a 
large  number  of  people  on  the  balcony. 

Q.  How  did  it  proceed  after  the  President  began  to  respond  ! 

A.  For  a  few  moments  there  were  do  interruptions,  and  I  judge  from  what 

the  President  said  that  he  did  not  intejid 

Mr.  Manager  Butlkr,  Excuse  me.     Stop  a  moment,  if  you  please.     I  object 
to  what  the  witness  supposed  were  the  President's  intentions. 
By  Mr.  Cubtis  : 
Q.  From  what  you  heard  and  saw  was  the  President  in  the  act  of  making  a 
continuous  address  to  the  assembly,  or  was  he  interrupted  by  the  crowd,  and 
describe  how  the  affair  proceeded  ? 

A.  Well,  sir,  the  President  commenced  bis  speech  by  saying  that  he  did  not 
intend  to  make  a  speech.  I  think,  to  the  best  of  my  recollection,  he  said  that 
he  had  simply  come  there  to  make  the  pcquaintance  of  the  people,  and  bid  them 
good-bye.  1  think  that  waa  about  the  Bubetance  of  the  first  paragraph  of  his 
speech.  He  apologized  for  the  non-appearance  of  General  Grant,  and  then  pro- 
ceeded with  his  speech. 

Q.  How  did  he  proceed,  sir  ?     Was  it  a  part  of  his  address,  or  was  it  in 
response  to  calls  made  upon  him  by  the  people  ?     Describe  what  occurred. 
A.  Well,  sir,  I  did  not  hear  all  of  the  speech. 

Q.  Did  you  hear  calls  upon  him  from  the  crowd,  and  interruptions  ? 
A.  I  did,  quite  a  number  of  tbera. 

Q.  From  what  you  saw  and  heard  the  President  say,  and  all  that  occurred, 
was  the  President  closing  his  remarks  at  the  time  when  these  interruptiona 
began T 
A.  That  I  cannot  say. 

Q.  Can  you  say  whether  these  interruptions  and  calls  upon  the  President 
were  responded  to  by  his  remarks  1 
A.  Some  of  them  were. 

Q.  Were  the  interruptiona  kept  up  during  the  continuance  of  the  address,  or 
was  he  allowed  to  proceed  without  interruption  ? 

A.  Thoy  were  kept  up  very  nearly  to  the  conclusion  of  the  Presideol's  speech. 
Q.  What  was  the  character  of  the  crowd  ?     Was  it  orderly  or  dieordeily  ? 
A.  Well,  sir,  the  large  majority  of  the  crowd  were  orderly. 
Q.  As  to  the  rest'? 

A.  There  was  a  good  deal  of  disorder, 

Q.  Was  that  diaorder  confined  to  one  or  two  persona,  or  did  it  affect  enough 
to  give  a  character  to  the  interruptiona  1 

A.  I  have  no  means  of  ascertaining  how  many  were  enga^d  in  the  interrup- 
tions. 

Q,  That  is  not  what  I  asked  you.  I  ask  you  whether  there  was  enough  to 
give  a  general  character  to  the  intermptionB  ] 

A.  There  were  quite  a  number  of  voices.  Whether  they  were  all  from  th« 
same  persons  or  not  I  am  not  able  to  say. 
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Croas-examined  by  Mr.  Manager  Butler  : 

Q.  F.  "W,  Pelton,  esq.,  was  the  preaidetit  of  tlie  city  eouucil,  was  Le  not  ^ 

A,  I  believe  bo. 

Q,  Waa  not  bis  address  on  the  balcony  to  the  President  simply  in  the  hear- 
ing of  those  who  were  on  the  balcony,  and  did  not  tbe  President  after  he  had 
received  that  welcome  addi-ees  then  step  forward  to  speak  to  tbe  multitude  ? 

A.  1  believe  that  after  Mr.  Pelton  addressed  the  President  several  of  the  dis- 
tinguished gentlemen  who  accompanied  the  party  were  presented,  and  then,  in 
response  to  calls,  the  President  presented  himself. 

Q.  Presented  himself  in  response  to  the  crowd  1 

A.  In  response  to  the 

Mr.  Curtis.  In  response  to  what? 

Tbe  Witness.  In  response  to  the  calls. 
'  By  Mr.  Manager  Butler  : 

Q.  Would  you  say  that  this  was  a  correct  or  incorrect  report  of  that  proceed- 
ing: 

About  10  o'clock,  tba  supper  being  over,  tbe  partj  retired  to  tbe  balcony,  whore  the 
PreBident  was  fortuully  welcomed  to  the  Forest  City  by  F.  W.  Pelton,  esq.,  pjusideut  of  the 
citj  eonncll,  as  follows  : 

,"Mr.  President:  On  behalfofthe  mnnidpal  authorities  of  the  city  I  cordially  eitend 
to  yon  tliE  hospitaiitiea  of  the  oilizens  of  Cleveland.  We  recognize  you  as  the  Chief  MBgis- 
trate  of  this  now  free  republic  and  the  chosea  euardian  of  their  rights  and  liberties.  We  are 
grateful  for  the  opportunity  afforded  by  your  visit  to  our  city  tohur"-""-  ■-  "■■■■'^'■'"i 
trate,  and  again  I  extend  lo  you  and  to  tbe  distinguished  n""" 
welcome." 

Was  that  about  the  substance  of  Mr. 

A.  That  was  about  tl 

Q.  Then: 


A.  Yes,  sir. 

Q.  Then  : 

The  vast  mnltifude  that  filled  tbe  streets  below  was  boisteri 
sarcaalie  in  their  calls,  interlndes,  and  replies,  though  sometin; 

Would  you  say  that  was  about  a  fair  representation  ? 

A.  I  do  not  think  there  were  any  calls  or  any  interruptions  of  the  President's 
speech  until  after  he  had  proceeded  some  five  or  ten  minutes. 

Q.  But.  whenever  they  did  come,  would  that  be  a  fair  representation  of  them  1 

A.  What  is  your  question,  sir? 

Q'.  "The  vast  multitude  that  filled  the  streets  below  was  boisterous,  and  some- 
times  bitter  and  sarcastic  in  their  calls  ?" 

A.  They  were  to  some  extent. 

Q.  "  They  isteiied  with  attention  part  of  the  time,  and  at  other  times  com- 
pletely drown'ed  the  President's  voice  with  their  vociferations."  ,  Was  that  bo] 

A.  Yes,  sir,  that  was  so, 

Q.  •'  After  all  the  presentations  bad  teen  made,  loud  calls  were  made  for  the 
President,  who  appeared  and  spoke  as  follows:"  Now  I  will  only  read  the 
irat  part  to  see  if  you  will  agree  with  me  as  to  bow  soon  the  interruptions 

FELLOW-ciTIZENS :  H  is  not  for  the  purpose  of  making  a  speech  that  I  iiow  appear  before 
yon,  I  am  aware  of  the  great  curiosity  which  prevails  to  see  strangers  who  have  notoriety 
and  distinction  in  tbe  country.  I  know  a  large  cumber  of  you  desire  to  see  Glenural  Grant, 
and  lo  hear  what  he  bag  to  say.     [A  voice;  "Three  cheers  for  Grant."] 

Was  not  that  the  first  interruption  J 

A.  That  Was  the  first  interruption. 

Q.  "But  you  cannot  see  bim  to-nigbt."  He  is  extremely  ill."  Now,  then, 
was  there  any  interruption  after  that  until  he  spoke  of  Stephen  A.  Douglas, 
and  was  not  that  simply  the  introduction  of  applause] 
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^  A.  There  were  three  cheers,  I  believe,  given  for  Stephen  A,  Donglas  at  that 

Q.  Then  ho  went  on  without  interruption,  did  he  not,  until  these  woi-da  came 

I  come  before  you  as  an  American  citiaea  simf 
clothed  ia  the  Insignia  and  paraptiernalia  of  state; 
Uiiioa.    I  know  it  has  been  said  tliat  I  was  aa  alien. 

Waa  not  that  the  next  interruption^ 

A,  I  do  not  remember  that  paragraph  in  the  speech, 

Q.  You  do  not  remember  whether  that  was  there  or  not  1  Now,  sir,  do  yott 
remember  any  other  interruption  nntil  he  came  to  the  paragraph — 

There  wna,  two  years  a^o,  a  ticket  before  you  for  the  Presidency.  I  waa  placed  apon 
tbat  ticket  with  a  distinguished  citizen,  now  no  mote. 

Then  did  not  the  voices'  come  in,  "  Unfortunate  !"  "  Too  had  1" 

A.  I  did  not  hear  them. 

Q.  Do  you  know  whether  they  were  or  were  not  said  1 

A,  I  do  not. 

Mr.  Manager  Butler,  I  will  not  trouble  you  any  further. 

Barton  Able  sworn  and  examined. 
By  Mr.  Curtis: 

Question.  State  your  full  name. 

Answer.  Barton  Able. 

Q.  Where  do  you  reside  ? 

A.  In  St.  Louis. 

Q.  What  ia  your  occupation? 

A.  I  am  engaged  in  the  mercantile  business,  and  collector  of  intenial  revenue 
for  the  first  district  of  Misaouri. 

Q.  Were  you  at  St.  Louis  in  the  summer  of  1866,  at  the  time  when  President 
Johnson  visited  that  city  ? 

A.  Yea,  sir. 

Q.  Were  you  upon  any  committee  connected  with  the  reception  of  the  Presi- 
dent t 

A.  I  was  upon  the  committee  of  reception  from  the  Merchants'  Union  Exchaage, 

Q.  Where  did  the  reception  take  place  ? 

A,  The  eitizena  of  St.  Louis  met  the  President  and  party  at  Alton,  in 
Itlitiois,  aome  24  miles  above  St.  Louis.  My  recollection  is  that  the  mayor  of 
the  city  received  him  at  the  Lindell  Hotel,  in  St.  Louis. 

Q.  You  speak  of  being  on  a  committee  of  some  mercantile  aaaociatioo.  What 
was  that  aasociation  1 

A.  The  merchants  and  business  men  of  the  city  bad  an  exchange  for  doing 
business,  where  they  met  daily. 

Q.  Not  a  political  aasociation  t 

A.  No,  air. 

Q.  l>id  the  President  make  a  public  address  or  an  addreaS  to  the  people  in 
St.  Lonis  while  he  was  there  ! 

A.  He  made  a  apeech  in  the  evening  at  the  Southern  Hotel  to  the  citizens. 

Q.  Were  yon  present  at  the  hotel  before  the  speech  was  made? 

A.  Yea,  air. 

Q.  As  one  of  the  committee  you  have  spoken  of? 

A.  Yea,  sir. 

Q.  Please  to  atate  under  what  circiimstancea  the  President  waa  called  upon 
to  apeak  ? 

A.  I  was  in  one  of  the  parlors  of  the  Jiotel  with  the  committee  and  the  Prea- 
ident,  when  some  of  the  citizens  came  in  and  aaked  him  to  go  out  and  respond 
to  a  call  from  the  citizens  to  speak.     He  declined,  or  rather  aaid  that  he  did  not  . 
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care  to  make  &ay  speecb:  The  same  thing  wasrepeated  two  or  tbree  times  by 
other  citizeua  cnroiiig  io,  and  be  fianDj  eaid  that  he  was  in  the  hands  of  his 
friends,  or  of  the  comaiittee,  and  if  they  aai4  so  he  would  go  out  and  respond 
to  the  call,  which  he  did  do. 

Q.  What  did  the  committee  say  1     Did  they  say  anything  I 
A.  A  portion  of  the  committee,  two  or  three  of  them,  said,  after  some  consul- 
tation, that  they  presumed  he  might  as  well  do  it.     There  was  a  large  crowd  of 
.    citizens  on  the  outside  in  front  of  the  hotel. 

Q.  Did  the  President  say  anything  before  he  went  out  as  to  whether  he  went 
out  to  make  a  long  speech  or  a  short  speech,  or  anything  to  characterize  the 
speech  he  intended  to  make  ? 

A.  My  understanding  of  it  was  that  he  did  not  care  to  make  a  speech  at  all. 

Mr.  CUBTis.  That  you  have  already  explained. 

Mr.  Manager  Butlbe,  Mr.  Able,  please  not  give  your  opinion,  but  give  facts. 

By  Mr.  CuRTiSj: 
Q.  You  have  already  explained  that  he  manifested  reluctance,  and  how  he 
manifested  it, .  Sow,  I  want  to  know  if  he  eaid  anything  as  to  his  purpose  in 
going  out  ?     If  so,  I  should  like  to  have  you  state  it,  if  you  remember. 

A.  I  understood  from  his  acceptance  that  his  intention  was  to  make  a  abort 
speech  when  he  went  out. 

Q.  Did  you  ov  not  hear  what  he  said,  or  were  you  in  a  position  so  that  you 
could  hear  what  be  said  1 

A.  I  heard  his  conversation  with  the  committee. 

Q.  I  do  not  mean  that ;  I  mean  after  he  went  out  and  began  to  speak  ? 
A.  Very  little  of  it. 

Q.  Was  it  a  large  crowd  or  a  small  one  ? 
A.  A  largo  crowd. 

Q.  Were  you  present  far  eoough  to  be  able  to  state  what  the  demeanor  of 
the  crowd  was  toward  the  President? 

A.  I  heard  from  the  inside — I  was  not  on  the  balcony  of  the  hotel  at  ail ; 
but  I  heard  from  the  parlor  one  or  two  interruptions.  I  do  not  recollect  but 
one  of  them. 

Q.  You  remained  in  the  parlor  all  the  time,  I  understand  you  ? 

A.  Between  the  parlor  and  the  dining-room,  where  the  banquet  was  spread. 

Q.  You  were  sot  on  the  balcony  i 

A.  No,  flir. 

Cross. examined  by  Mr,  Manager  Butleb  : 
Q.  You  met  the  President  at  Alton,  and  you,  yourself,  as  one  of  this  com- 
mittee, made  him  an  address  on  board  the  steamer  where  he  was  received,  did 
you  not  ? 

A.  I  introduced  him  to  the  committee  of  reception  from  St.  Louis. 
Q.  The  committee  of  reception  from  St.  Louis  met  him,  then,  on  board  the 
steamer  f 
A.  On  board  the  steamer. 

Q.  And  you  introduced  him  with  a  little  speech? 
A.  Yea,  sir. 

Q.  Then  Captain  Eads,  who  was  the  chairman  of  the  citiaens  or  the  spokes- 
man of  the  citizens,  made  him  an  address,  did  he  ? 
A.  Yes,  sir. 

Q.  An  address  of  welcome,  and  to  that  the  President  made  a  response,  did  he  ? 
A.  Yes,  sir. 

Q.  And  in  that  address  he  was  listened  to  with  propriety  by  them,  as  became 
his  place  and  the  ceremony  1 

A.  I  obsefTed  nothing  to  the  contrary. 

Q.  You  eo  supposed.    Then  you  went  to  the  Liudell  Hotel?  . 
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A,  I  did  not  go  to  the  Lindell  Hotel  at  the  time. 

Q.  The  President  weat,  did  he  not  J 

A.  Yes,  air  ;  the  President  was  entertained  at  the  Lindell  Hotel. 

Q.  And  en  route  to  the  Lindell  Hotel  he  was  escorted  by  a  jiroceseion,  was 
he  not,  of  the  military  and  civic  societies  1 

A.  From  the  landing  ;*  yes,  sir. 

Q.  A  procession  of  the  benevolent  societies  ? 

A.  I  do  not  recollect  what  societies  they  were.     There  was  a  very  lai^e  tarn 
out ;  perhaps  most  of  the  societies  of  the  city  were  preaeut. 

Q.  Were  you  at  the  Lindell  Hotel  at  all  % 

A.  Yes,  sir. 

Q.  When  he  got  there  he  was  received  by  the  mayor,  waa  he  not  ? 

A.  I  was  not  there  when  he  arrived  at  the  Lindell  Hotel. 

Q.  Were  you  there  when  he  was  received  by  the  mayor  ] 

A.  No,  sir. 

Q.  You  do  not  know  whether  the  mayor  made  him  a  speech  of  welcome  or 
not  there  ? 

A'.  Only  from  what  I  saw  iit  the  presS. 

Q.  Nor  do  you  know  whether  the  President  responded  there  I 

A.  I  was  not  present.         ■■ 

Q.  What  time  in  the  day  was  this  when  he  got  to  the  Lindeil  Hotel,  as  near 
as  you  can  say  1 

A.  It  was  in  the  afternoon  when  they  left  the  steamboat  landing.     I  do  not 
know  what  time  ihey  w^re  at  the  hotel,  because  I  was  not  present  on  their  arrival, 

Q.  Can  you  not  tell  about  what  time  tbey  got  there  f 

A,  Well,  it  was  probably  between  1  and  5  o'clock, 

Q.  After  that  did  you  go  with  the  President  from  the  Lindell  Hotel  to  the 
Southern  Hotel  1 

A.  I  do  not  recollect  whether  I  accompanied  him  from  the  one  hotel  to  the 
other  or  not. 

Q.  He  did  go  from  the  one  to  the  other  ? 

A.  Yes.  sir. 

it  for  him  and  hia  suite  at  the  Southern  Hotel 


A.  Yes,  sir. 

Q.  At  which  there  was  intended  to  be  speaking  to  him  and  by  him,  I  suppose  ? 

A.  There  were  to  be  toasts  and  responses ;  yes,  sir. 

Q.  And  what  time  was  that  banquet  to  come  off? 

A.  I  do  not  recollect  the  exact  hour;  I  thihk  somewhere  about  9  o'clock. 

Q.  At  the  time  the  President  was  called  upon  by  the  crowd  were  you  waiting 
for  the  banquet? 

A.  When  the  President  was  called  upon  by  the  crowd  I  do  not  think  the 
banquet  was  ready.     He  was  in  the  parlors  with  the  committee  of  citizens. 

Q.  The  citizens  being  introduced  to  him,  I  suppose  1 

A.  Yes.  sir. 

Q.  He  then  went  out  on  to  the  balcony.  Did  you  hear  any  portion  of  Ihe 
speech? 

A.  Only  such  portions  of  it  as  I  could  catch  from  the  inside  occasionally.  I 
did  not  go  on  to  the  balcony  at  all. 

Q.  Could  you  see  on  to  the  balcony  where  he  atood  from  where  you  were  J 

A.  I  could  eee  on  to  the  balcony,  but  I  do  not  know  whether  I  could  see 
precisely  where  be  stood  or  not. 

Q.  While  be  waa  making  that  speech,  and  when  he  came  to  the  sentence, 
"  I  will  neither  be  bullied  by  my  eoemiee  nor  overawed  by  my  friends,"  waa 
there  anybody  on  the  balcony  trying  to  get  him  back  I 

A.  I  could  havdly  answer  that  question.    I  waa  not  there  to  ace. 
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Q.  Yon  said  you  could  aee  on  to  the  balcony,  but  yon  were  not  certain  that 
you  could  ae«  !iim.     You  might  have  scea  such  an  occurrence  aa  that  ?  ' 

A.  I  did  not. 

Q.  You  did  not  see.  Can  you  tell  whether  it  was  30  or  not,  from  your  own 
knowledge  1 

A.  I  should  think  if  I  could  not  eee  it  I  could  not  tell. 

Q.  I  only  wanted  to  make  certain  upon  that  point, 

A.  Well,  sir,  I  am  positive  on  that  point. 

Q.  You  have  no  knowledge  on  the  subject.  "VVho  wag  on  the  balcony  beside 
himt 

A.  I  auppoBe  the  balcony  wi!l  hold  perhaps  two  hundred  people.  There  was 
a  good  many  people  on  there ;  I  conld  not  tell  bow  many. 

Q.  Give  me  some  one  of  the  two  hundred,  if  you  know  anybody  who  waa 

A.  I  think  S(r.  Howe  waa  there.  My  recollection  "is  that  the  President 
walked  out  with  Mr.  Howe, 

Q.  Was  General  Frank  Blair  there  at  any  time  ? 

A.  I  have  no  veeollection  of  it,  if  he  »ae. 

Q.  Did  the  President  afterward  make  a  speech  at  the  banquet  1 

A.  A  short  one. 

Q.  Waa  the  crjwd  a  noisy  and  hoiateroua  one  after  awhile? 

A.  I  heard  a  good  deal  of  noise  from  the  crowd  from  where  I  stood — I  atood 
iiiaide — or  where  I  was  moving  about,  for  I  waa  not  standing  atill  a  great  por- 
tion of  the  time. 

Geoboe  K\app  sworn  and  examined. 
By  Mr.  CtiBTis  : 

Question.  What  ia  your  full  name  1 

Answer.  George  Knapp. 

Q,  Where  do  you  reside  ! 

A.  St.  Louia. 

Q.  What  is  your  buaineaa  1 

A.  I  am  one  of  the  publiahera  and  proprietors  of  the  Missouri  Republican. 

Q.  Were  you  in  St.  Louis  at  the  time  the  President  viaited  thai  city  in  the 
summer  of  1866? 

A.  I  was. 

Q.  Were  you  present  at  the  Southern  Hotel  before  Mr.  Johnson  went  out  to 
make  a  speech  to  the  people  1 

A.  I  was. 

Q    Were  you  in  the  ro<)m  where  the  President  waa? 

A.  I  waa. 

Q.  Please  atate  what  occurred  between  the  President  and  citizens,  or  the  com- 
mittee of  citizena,  in  respect  to  his  going  out  to  make  a  speech. 

A.  The  crowd  on  the  outside  had  cal'ed  repeatedly  for  the  President,  and 
some  conversation  ensued  between  those  present.  I  think  I  recollect  Captain 
Able  and  Captain  Taylor  and  myself  at  any  rate  were  together.  The  crowd 
continued  to  call.  Probably  some  one  suggeated,  1  think  1  suggested,  that  he 
ought  to  go  out.  Some  further  converaation  occurred,  I  think,  between  him 
and  Captain  Able 

Q.  The  gentleman  who  baa  just  left  the  stand  1 

A.  Yes,  air  ;  Captain  Barton  Able,  and  I  think  I  aaid  to  him  that  he  ought 
to  go  .out  and  show  himself  to  the  people  and  say  a  few  worda  at  any  rate. 
He  aeemed  reluctant  to  go  out,  and  we  walked  out  together.  He  walked  out 
on  the  balcony,  and  we  walked  out  with  him,  and  he  commenced  addressing  the 
assembled  multitude,  as  it  aeemed. 
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Q.  What  *a8  the  character  of  the  crowd  1  Was  it  a  large  crowd,  a  larffc 
Dumber  of  people  ? 

A.  I  do  not  think  I  looked  at  the  crowd,  T  do  not  think  I  got  far  enough 
on  the  balcony  to  look  on  the  magnitude  of  the  crowd.  I  think  I  stood  back 
some  distance. 

Q.  About  what  number  of  people  were  on  the  balcony  itself? 

A.  I  suppose  there  were  probably  fifteen  or  twenty ;  there  may  have  been 
twenty- five. 

Q.  Could  you  hear  the  cries  from  the  crowd  t 

A.  I  could  not. 
•Q.  What  was  the  character  of  the  proceedings  so  far  as  the  crowd  was  con- 
cerned 1 

A.  Well,  I  do  not  recollect  A'stinctly.  My  impreesiona  are  that  occasional 
or  repeated  questions  were  apparently  put  to  the  President,  hut  I  do  not  now 
exactly  recollect  what  they  were. 

Q.  Was  the  crowd  orderly  oi  otherwise,  eo  far  as  you  could  hear? 
.     A.  At  times  it  seemed  to  be  somewhat  disorderly  ;  but  of  that  I  am  not  very 
sure.  ' 

Cross-examined  by  Mr.  Manager  Butler  : 

Q.  Did  you  go  on  to  the  balcony  at  all  ? 

A.  Yea,  sir.  I  stepped  out.  It  is  a  wide  balcony ;  it  is  probably  twelve  or 
fifteen  feet;  it  covers  the  whole  of  the  side  wall.  I  stepped  out.  I  think  I 
waa  probably  only  two  or  three  foot  back  of  the  President  part  of  the  time 
while  he  was  speaking.  Tlien  there  are  a  number  of  doors  or  windows  leading 
out  to  this  balcony.  You  conid  stand  in  these  windows  or  doors  and  hear  every 
word  that  was  said. 

Q.  Did  you  listen  to  the  speech  so  as  to  hear  every  word  that  was  aaid  ? 

A.  I  am  not  sure  that  I  staid  during  the  whole  time.  I  listened  pretty 
attentively  to  the  speech  while  I  stood  there,  but  whether  I  stood  there  during 
the  whole  time  or  not  I  do  not  now  recollect. 

Q.  You  told  us  there  were  from  fifteen  to  twenty  persons,  if  I  understood  you 
aright,  on  the  balcony  ? 

A.  That  is  my  impression.  I  am  not  certain  about  that,  because  I  did  not 
pay  any  attention  to  the  number. 

Q.  How  many  would  the  balcony  hold  ? 

A.  I  suppose  the  balcony  would  hold  one  hundred. 

Q.  Then  it  was  not  at  all  crowded  on  the  balcony  ? 

A.  I  do'nofr  recollect,  I  say,  about  that,  whether  it  was  or  not.  I- did  not 
charge  my  mind  with  it,  not  do  I  now  recollect.  The  parlors  were  fall.  There 
was  a  crowd  there  waiting  to  go  into  the  banquet,  and  I  think  it  is  very  likely 
that  a  large  number  of  them  crowded  on  the  balcony  to  hear  the  apeech. 
Whether  it  was  crawded  or  not  I  do  not  recollect. 

Q.  Who  were  present  at  (he  time  so  as  to  remember  distinctly  when  he  said 
he  would  not  be  overawed  by  bis  friends  or  bullied  by  his  enemies  J  Do  you 
remember  that  phrase  ? 

A.  I  do  not  recollect  it. 

Q.  Thia  confusion  in  the  crowd  aometimea  prevented  his  going  on,  did  it  not  1 

A.  I  think  it  likely ;  but  in  that  I  must  only  draw  from  my  present  impree- 
tion.     I  do  not  recollect. 

Q.  Did  you  hear  him  say  anything  about  "  Judas ; "  do  you  remember  ? 

A.  No,  sir;  }  do  not  recollect. 

Q.  Ton  do  not  recollect  that  about  Judas  t  Did  you  hear  him  say  anything 
about  John  Bull,  and  about  attending  to  him  after  a  while  ? 

A.  I  have  no  recollection  ae  to  the  points  of  the  apeech. 

Q.  Then,  so  far  as  you  know,  all  you  know  that  would  be  of  advantage'  to  ua 
41  IP 
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here  is  that  you  were  preasnt  when  some  of  the  citizeos  asked  the  President  to 
go  out  and  answer  the  calls  of  the  crowd? 

A.  Yes ;  aoniB  citizens  then  present  in  the  parlor  asked  liim. 

Q.  While  the  hanqnet  waa  wailing  J  At  what  time  waa  the  b.iac[uet  to  take 
place ! 

A.  I  think  it  was  to  take  place  at  eight  o'clock. 

Q.  What  time  had  this  got  to  be  I 

A.  I  do  not  recollect  that. 

Q.  Was  it  not  very  near  eight  o'clock  at  that  tmel 

.  A.  I  think  when  the  I'nisident  went  out  t  wis  ear  tl  e  time  the  banquet 
was  to  take  place ;  and  I  think,  alBO,  I  know  n  lact  tl  a  while  the  Freeideift; 
waa  speaking  several  persons,  in  speaking  about  t  aa  d  t  was  time  for  the 
banquet  to  commeoce.  or  something  to  that  effect 

Q.  The  banquet  had  to  wait  for  him  while  the  crowd    ut  ide  got  the  speech  ? 

A..  I  do  not  know  that. 

Q,  Was  not  that  your  impression  at  the  time  7 

A.  1  think  the  hour,  probably,  had  passed ;  but  in  attending  banquets  it  often 
happens  that  they  do  not  take  place  exactly  at  the  hour  fixed. 

Q.  It  appears  that  this  did  not ;  but  was  that  because  they  waited  for  the 
President  or  because  the  banquet  was  not  ready  ? 

A.  I  think  it  was  because  they  waited  for  the  President. 

Q.  Did  yon  publish  thafapeech  the  next  morning  in  your  paper  ? 

A.  Yes,  sir;  it  was  published. 

Q.  Did  you  again  republish  it  on  Monday  morning  t 

A.  Yes,  sir. 

Q.  While  your  paper  is  called  the  Republican  it  is  really  the  Democrat,  and 
the  Democrat  is  the  Republican  t 

'  A.  The  Republican  was  commenced  in  early  times,  for  I  have  been  connected 
■with  it  over  forty  years  rayeelf,  and  at  the  time 

Mr.  Manager  Bfitler.  I  do  not  care  to  go  back  forty  years  at  this  lime. 

The  WiTxESS.  You  asked  why  it  was  called 

By  Mr.  Manager  Butleb: 

Q.  Not  why,  but  as  to  the  fact.  Was  it  in  fact  the  democratic  paper  at  that 
time  when  the  President  was  there  ? 

A.  Yes,  sir. 

Q,  And  the  St.  Louis  Democrat,  so  called,  was  really  the  republican  paper? 

A.  Yea,  air. 

Q.  Now,  in  the  democratic  paper,  called  by  the  name  of  Republican,  the 
speech  was  published  on  Sunday  and  on  Monday  1 

A.  Yea,  air, 

Q.  Has  it  never  been  republished  since  1 

A.  No,  sir;  not  to  my  knowledge.  , 

Q.  State  whether  you  caused  an  edition  of  the  speech  to  be  corrected  or 
Monday  morning's  publication  T 

A.  I  met  our  principal  reporter,  Mr.  Zider 

Q,  Please  do  not  state  what  took  place  between  you  and  your  reporter;  it  is 
only  the  fact  I  want,  not  the  conversation.     Did  you  cause  it  to  be  done  1 

A.  I  gave  directions  to  Mr,  Zider,  after  complaining  about  the  reporl  of  the 
speech 

Q.  Bftuse  me;  1  have  not  asked  you  about  your  directions. 

A.  I  did.     I  gave  directions  on  reading  the  speech 

Q.  Please  answer  the  question. 

A.  Well,  I  gave  directions  to  have  it  corrected,  if  that  is  your  question. 

Q.  Were  your  directions  followed  so  far  as  yon  know  ? 

A.  i  do  not  recollect  the  axtenl  of  the  corrbctiona.  I  never  read  the  speech 
afterward,  and  I  have  forgotten. 
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Q.  Did  you  evei  complain  afterward  to  any  man.  Mr.  Zider  or  any  other,  that 
the  epcech  waa  not  ae  it  ought  to  be  as  it  waa  published  on  Monday  morning  in 
the  Republican  1 

A.  I  cannot  ^raw  the  distinction  between  Monday  and  Sunday,  I  haye 
repeatedly  spoken  of  the  imperfect  manner  Jn  which  I  conceived  the  speech  was 
reported  and  published  in  the  Kepublican  on  Sunday.  Whether  I  spoke  of  its 
imperfections  for  Monday  or  not  I  do  not  recollect. 

Q.  "Will  you  not  let  me  call-your  attention,  Mr.  Witness?  You  say  that  you 
directed  a  revised  publication  on  Monday,  and  it  was  so  published.  Now,  did 
yon  ever  complain  after  that  revised  publication  was  made  to  anybody  that  that 
publication  was  not  a  tnie  one  within  the  next  three  months  following? 

A.  It  is  possible  I  might  have  complained  on  Monday  morning,  if  the  cor- 
rections were  not  made,  but  I  do  not  recollect. 

Q.  Excuse  me ;  I  did  not  ask  for  a  poaaibility. 

A,  I  tell  you  I  do  not  recollect. 

Q.  But  it  is  possible  you  did  not  t 

A.  That,  I  say  again,  I  cannot  recollect. 

Q.  Now,  sir,  will  you  say  that  in  any  important  particulai-  the  speech  as  pub- 
lished in  your  paper  differs  from  the  speech  as  put  in  evidence  here  ? 

A.  I  could  not  point  out  a  solitary  case,  because  I  have  not  read  the  speech 
as  put  in  evidence  here,  nor  have  I  read  the  speech  since  the  morning  after  it 
was  delivered  ;  so  I  know  nothing  about  what  you  have  put  in  evidence  here. 

HuNEY  F.  ZiuER  sworn  and  examined. 
By  Mr,  Curtis  ; 

Question.  Where  did  you  reside  in  the  summer  of  1866  when  the  President 
visited  St.  Louis  t 

Answer.  At  St.  Louis,  Missouri. 

Q.  What  was  then  your  business  ? 

A.  I  waa  then  engaged  as  short-hand  writer  and  reporter  for  the  Missouri  Ee- 
publiean.  a  paper  published  at  St.  Louis, 

Q.  Had  you  anything  to  do  with  making  a  report  of  the  speech  of  the  Presi- 
dent delivered  from  the  balcony  of  the  Southe  n  H  t  1  ' 

A.  I  made  a  short-hand  report  of  the  spee  !  1  was  au  !  orized  to  employ 
all  the  assistance  that  I  needed,  for  it  was  kn  wn  ha  h  P  esident  was  to  be 
received  at  St.  Louis.  I  employed  Mr.  Walb  d  and  M  Allen  to  assist  me. 
Mr.  Walbridge  wrote  out  the  report  for  publ  a  n  n  h  Sunday  morning 
Republican.     I  went  over  the  same  report  d  y  af  moon  and  made 

several  alterations  in  it  for  the  Monday  moraing  p  p 

Q.  The  Monday  morning  Republican  ] 

A.  Yes,  sir.     I  made  the  corrections  from  my  own  notes. 

Q.  Did  you  make  any  corrections  except  those  which  you  found  were  reijuired 
by  your  own  notes  1 

A.  There  were  three  or  four  corrections  that  the  printers  did  not  make  that 
I  had  marked  on  the  proof  sheets  that  I  made  on  the  paper  the  following 
morning  in  the  counting-room, 

Q.  With  those  exceptions,  did  you  make  any  corrections  except  what  were 
called  for  by  your  own  notes  1 

A.  Those  were  called  for  by  ray  own  note'' 

Q,  But  they  were  not  in  fact  made  ^ 

A.  They  were  not  in  fact  made  in  the  printed  copy  on  Monday. 

Q.  Now,  answer  my  question  whethei  the  corrections  were  called  for  hy  your 
own  notes  ? 

A.  Oh,  yes  ;  all  of  them. 

Q.  Have  you  compared  the  report  which  you  made,  and  which  was  published 
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in  i!ie  Republican  on  Monday,  with  the  report  published  in  the  St.  Louis 
Democrat  f 

A,  I  have  more  particntftrly  compared  the  report  published  in  the  Monday 
Democrat  with  the  Sunday  Eepubliean.  . 

Q.  You  compared  those  two  ? 

A.  Yes,  sir.     There  are  about  sixty  changes.  > 

Mr.  Johnson.  Differences  J 

The  WiTHtss.  Yee,  sir. 
By  Mr.  Cdrtis: 

Q.  Describe  the  character  of  those  differences. 

Mr.  Manager  Butler.  "  State  the  differences."     T  object  to  that. 

Mr.  OuRTis.  Do  you  want  him  to  repeat  the  sixty  diSereueesl 

Mr.  Manager  Butler.  Certainly  ;  if  he  can. 
ByMr.  CuRTrS! 

Q    Have  you  a  memorandum  of  those  differences  ? 

A.  I  have, 

Q.  Read  it,  if  yon  please. 

Mr,  Manager  Bi:tlbr.  Before  he  reads  it,  I  should  like  to  know  when  it  was 

By  Mr.  Curtis  : 
Q.  When  did  you  make  this  comparison  ? 
The  Wjtnbss.  The  exact  date  t 
Mr.  CuRTis.  If  you  can  give  it  to  us. 

A.  (After  consulting  a  memorandum  book.)  Saturday,  April  11. 
Q.  When  did  you  make  the  memorandum  ''. 
A.  On  the  Snaday  following. 

By  Mr.  Manager  Butler  : 

Q.  Last  Sunday  t 

A.  Yes,  sir. 

Q,  This  month? 

A.  Yes,  sir. 

By  Mr.  Curtis  : 

Q.  From  what  did  you  make  the  memorandum  ? 

A.  I  had  been  before  the  board  of  managers  twenty-four  days,  and  was  dis- 
charged and  had  just  returned  to  St.  Louis.  1  got  telegraphic  despatches  stat- 
ing ibat  I  was  summoned  again  to  appear  before  the  Senate.  I  then  went  to 
the  Republican  office,  took  the  bound  files  of  the  Republican  and  the  bound 
files  of  the  Democrat  for  the  latter  part  of  1866,  and  in  company  with  Mr. 
James  Monoghan,  one  of  the  assistant  editors,  I  made  a  comparison  of  the  two 
papers,  noted  the  differences,  compared  those  differences  twice  afterward  to  see 
that  they  were  accurate.  That  was  on  Saturday.  I  started  for  Washington  on 
Sunday  afternoon  at  3  o'clock,  the  first  through  train. 

Q.  When  was  this  paper  that  you  call  the  memorandum,  which  contains  &e 
differences,  made  ? 

A.  On  Saturday. 

Q.  Was  it  made  at  the  same  time  when  you  made  this  comparison,  or  at  a 
different  time  ? 

A.  The  same  day. 
■  Mr.  Curtis.  Now,  you  can  tell  ua  the  nature  of  the  differences ;  or,  if  the 
honorable  manager  desires  that  all  those  differences  should  be  read,  you  can  read 
them. 
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Mr.  Manager  Butlbr.  Stay  a  moraent.  Any  on  whicL  you  rely  we  ehonld 
like  to  Lave  read. 

Mr.  Curtis.  We  rely  on  all  of  them,  more  or  leas, 

Mr.  Malinger  Butlbr.  Then  all  of  them,  more  or  lees,  we  want  read. 

Mr.  Curtis.  We  should  prefer  to  save  time  hy  giving  specimens ;  but  theu, 
if  you  prefer  to  have  them  all  read,  we  will  have  them  read. 

Mr.  Manager  Butlbr.  There  ia  a  queation  back  of  this,  I  think,  and  that  is, 
that  we  have  not  the  standard  of  comparison.  Surely,  then,  this  cannot  be  evi- 
dence. This  witness  goes  to  the  Republican  office  and  there  takes  a  paper — he 
cannot  tell  whether  it  was  the  true  one  or  not,  whether  made  properly  or  not,  or 
what  edition  it  was — and  he  compares  it  with  a  copy  of  tlie  Democrat,  and 
having  made  that  comparison  he  now  proposes  to  put  in  the  results  of  it.  I  do 
not  see  how  that  can  be  evidence.  He  may  state  anything  that  he  has  a  recol- 
lection of;  hut  to  make  the  memorandum  evidence,  to  read  the  memoranduitL, 
never  was  such  a  thing  heard  of,  I  think.  Let  me  testate  it  and  I  have  done. 
He  goes  to  the  Republican  office,  gets  a  Republican;  what  Jtepublican,  how 
genuine,  what  edition  it  was,  is  not  identified  ;  he  aays  it  was  in  a  bound  vol- 
ume. He  takes  the  Democrat,  of  what  edition  we  do  not  know,  and  conlpares 
that,  and  then  comes  here  and  attempts  to  put  in  the  results  of  a  comparison 
made  in  which  Mouaghan  held  one  end  of  the  matter  and  he  held  the  other. 
Now,  can  that  be  evidence  ? 

Mr,  Curtis,  1  want  to  ask  the  witness  a  question,  and  then  T  will  make  an 
observation  on  the  objection.     (To  the  witness.)     Who  made  the  report  ii 
Republican  which  you  examined — the  one'which  you  examined  and  c  ' 
with  ihe  report  in  the  Democrat ;  who  made  that  report ! 

A.  Mr.  Walbridge  made  that  report  on  Saturday  night,  September  8,  1806. 
It  was  published  in  the  Sunday  morning  Republican  of  September  9,  1866. 
By  Mr.  Curtis  : 

Q.  Have  you  looked  at  the  proceedings  in  this  case  to  see  whether  that  has 
been  put  in  evidence  ?  , 

A.  The  Sunday  morning  Republican  was  mentioned  in  Mr.  Walbridge's  tes- 
timony, in  which  he  states  that  he  made  one  or  two  simple  corrections  for  the 
Monday  morning  Democrat. 

Q.  Now,  I  wish  to  inquire,  Mr.  Zider,  whether  the  report  which  you  saw  in 
the  files  of  the  Republican,  and  which  you  compared  with  tbe  report  in  the 
Democrat,  was  the  leport  which  Mr.  Walbndge  made  t 

A.  Undoubtedly  it  was. 

Mr.  Curtis.  Now,  Mr.  Chief  Justice,  it  is  suggested  by  the  learned  mana- 
ger  

Mr.  Manager  Butler.  I  will  save  you  all  trouble.  You  may  put  it  in  aa 
much  as  yon  choose.  I  do  not  care,  on  reflection,  if  you  leave  it  unread.  It 
is  of  no  consequence. 

Mr.  Curtis.  We  will  simply  put  it  into  the  case  to  save  time,  and  have  ii; 
printed. 

Mr.  Manager  Butler.  I  think  there  should  not  be  any  thing-printed  that  is 
not  read.     We  have  got  a  very  severe  lesson  upon  that. 

Mr.  Curtis.  We  nnderstood  you  to  dispense  with  the  reading. 

Tbe  Chief  Justicg.  If  the  honorable  manager  desires  to  have  the  paper 
read  it  will  be  read. 

Mr.  Manager  Butler.  I  do  not  desii-e  it  to  be  read. 

Mr.  EvARTS.  Is  it  to  go  iu  as  evidence,  Mr.  Chief  Justice,  or  not  1 

The  Chief  Justice.  Certainly. 

Mr.  Manager  Butler.  It  may  go  in  for  augbt  I  care. 

Mr.  Curtis.  That  is  all,  Mr,  Zider. 

The  paper  thus  admitted  in  evidence,  containing  a  memorandum  of  the  dif- 
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fereneea  between  tbe  two  i-eporta  of  President  Johnsc 
as  follows ; 


speech  at  St.  Louis,  is 


Sundsy  Rkpublican,  September  0,  1866.       Demockat,  Monday,  September  10,  IS 


I  01 

Qaestions  wiicA 

that  vie  have 

B^  thia  we  have 

til  at  they  ifttn  knew 

ils  potBer  having  expired 

of  /\  population 

withont  the  ici/l  of  the  people 

/\  then  vphen 

it  rfofs  not  pvovolte  me 

things  that  have  beeu  done 

that  were  intended 

to  he  enforced  ap&a 

abandoned  the  parlg 

Jndas  Iscariot  A 

Judaa  Iscarjot!  Judne! 
the  twelve  apostles 


Questions  that 

Aw  ■ 


as  those  we  have 

that  they  there  knew 

its  poaers  having  expired 

of  the  popuiatioa 

without  the  consent  of  the  people. 

And  then  when 

it  iloa'l  provoke  me 

things  that  has  beeu  done 

that  was  intended 

to  beenforced  on 

abandoned  t)ie  potcer 

that  1  was  a  t-r-a-i-t  o-r 

Judas — Judas  Iscariot 


when  there  locre 

there  was  a  Christ 

there  wtn  nnlietievers 


A  8  decided  majority 

What? 

SlitBulaliHg  this 

So/ar  fls  pfences  an  co«cLTntd 

Upon  this  BUhjett  of  offences 

and  ballhd  more  tor 

It  has  been  my^culiar  misfortune  A 

to  have  fierce  opposition 

(a  voice,  why  didn  t  you  do  it) 

The  iaw  was  executed, 

The  law  was  executed, 

to  give  somehody  else  a  bounty 

he  can  get  J5I)  bounty 

{Great  cheering) 

are  A  entitled  to 

equal  representation  in  the 

Congress  of  the  United 


Among  this  people.    I 

labored  for  it  I  am  for  it 

manner  pointed  out  bj 
Bud  sometimes  havingA 

pented  makes  him  a  better 

man  than  he  was 

before 

Yes,  I  have, 

Yes  I  have. 

(Voice  "bully  foryou"A 

and  cheers) 

on  either  side 


there  loore  a  Christ 
there  ware  uabelievera 

to-day  A  would 

Now  what  is  thcplau) 

four  years 

bear  all  the  expense, 

So  much  for  this  question. 

Y-a-s,   y-a-s; 

as  decided  a  majority 

Wha-tT 

elevating  ihemselpes 

So  far  as  tite  Fenians  art  concerned 

Upon  tills  subject  of  Fenians, 

and  sacrificed  more  for 

It  has  been  my  peculiar  misfortune  alacys 

to  have  fierce  opposition 

A 


to  vote  somebody  else  a  bounty 

A  can  get  ^50  bounty, 

(Loud  cheering) 

are  conslilutwtiaUy  entitled  to 

equal  suffrage  in  the 

Senate  and  no  power  has 

the 

right  to  deprive  them  of  it 

without  violating  tie  Consti- 

Among  the  people.    I  have 

labored  for  it.     Now  I 

ir  pointed  A  bj 


sinned  and  having  re- 
pented 
makes  him  a  better  man 
than  he  was  before 
Y-a-s,  I  have 
Y-a-s,  I  have 
Voice  (bully  for  you  old 
fcUoiB  and  langhler) 
on  (he  other  side 
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than  anybody  else  and 

althmigh  wanting 
He  went  upon  the  cross 
and  there  was  /\  nailed  hy 

anhelieversA  and  thora 

his  blood  that  you  and  I 
miglit  live  (cheprs) 


I  know  there  are  aome 

that  talk 

And  maiia)^  ali  the 

The  people  of  Missouri 
as  weil  Hs  other  States 
know  that  ail  my 
efforts  have 
all  this 
traduction  and  de- 
traction that  have 
let  us  fight  the  enemies 
And  in  parting  with 


a  kind  of  over  rijfhteoua- 
uess — better  thaa  any- 
body else  and  alienga 

He  went  upon  the  cross  and 

there  was  painfully  nailed 

by 

these  nnbelievers  that  I 

hase  spoien  of  htre  lo-nigkt 
and  there  shed  bis  blood 
that  you  and  I  might  live 
(cheers) 


le  jndge  (' 
the  Mose 


goven 


hands 


n  jour 


e  Moses.") 

I  know  there  ti  some 

that  talk 

And  manage  A  ">« 

affairs  ot    state. 

The  people  of  Missouri 

as  well  a»  other  States 

know  that  A  my  efforts 


let  us  fight  A  enemies 
And  in  parting  with 

you  now  A  leave  the 
government  in  your 


Cross-examined  by  Mr.  Manager  Butler  : 
.    Q.  How  long  liave  you  been  troubled  with  your  unfortunate  affliction  J 

A.  To  wliat  do  you  refer  ^ 

Q.  I  understood  you  were  a  little  deaf.     Is  that  so  1 

A.  I  have  been  aick  the  greater  part  of  this  year,  and  was  compelled  to  come 
here  a  month  ago  almost,  before  I  was  able  to  come.     I  have  not  got  well  yet. 

Q.  Did  you  hear  ray  question? 

A.  Yea. 

Q.  How  long  have  you  been  deaf,  if  you  have  been  deaf  at  all  1 

A.  Partially  deaf  for  the  last  two  years,  I  should  think. 

Q.  About  what  time  did  it  commence? 

A.  I  cannot  state  that. 

Q.  Ab  near  as  you  can.     Tou  know  when  you  became  deaf,  do  you  not  t 

A.  I  know  I  was  not  deaf  when  you  made  your  St.  Louis  epeech,  in  1866. 

Q.  That  is  a  very  good  date  to  reckoo  from  ;  but  as  these  gentlemen  do  not 
■       ■■  '  1  T  3.    _ --- yon  try  it  by  the  almanac, 


all  know  when  that  was,  and  you  and  I  do, 
and  tell  us  when  that 


A.  That  « 
Q.  You  wf 
A.  No 
Q.  How  B< 


1  the  18th  of  Octobei 
e  not  deaf  then  ? 


1S56. 


n  after  that  did  you  become  deaf? 
a  month.     [Laughter.] 
Q.  You  are  quite  sure  it  waa  not  at  that  time  1 
A.  Quite  sure  it  was  not  that  time,  because  I  heard  s 
nade  which  you  did  not.     [Laughter.] 

Q.  I  have  no  doubt  you  heard  very  much  that  I  did  not.     Now,  suppose  we 
;onfine  ourselves  to  this  matter.     About  a  month  after  that  you  became  deaf? 


e  remarka  the  crowd 
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A.  Partially. 

Q.  Partially  deaf,  be  now  ? 

A.  I  recovered  from  that  eicknees.  I  became  sick  again  tbe  first  part  of  this 
year. 

Q.  Now,  will  you  have  the  kindtiees  to  state  whether  you  have  your  notes  ? 

The  Witness.  Of  tbe  President's  speech? 

Mr.  Manager  Botler.  Yes,  sir. 

A.  I  have  not. 

Q.  When  did  you  see  them  last?  • 

A.  The  last  recollection  1  have  of  them  ia  when  Mr.  Walbridgc  was  sum- 
moned before  the  Reconstruction  Committee  to  give  testimony  on  the  New 
Orleans  riot. 

Q.  Bid  you  and  he  then  go  over  that  speech  together? 

A,  We  went  over  only  a  part  of  it. 

Q.  The  part  that  referred  to  New  Orleans  ? 

A.  Yes,  sir. 

Q.  But  the  part  that  referred  to  New  Orleans  you  went  over  with  him? 

A.  I  did. 

Q.  Was  there  any  material  difference  between  you  and  him  when  you  had 
your  notes  together  io  that  part  of  the  speech,  and  if  so,  state  what  1 

A.  There  was. 

Q.  What  was  it? 

A.  He  asked  me  to  compare  notes  with  him 

Q.  Excuse  me ;  I  am  not  asking  what  he  said.  I  am  asking  what  difference 
there  was  between  your  report  and  his  report  upon  tha*  comparison  j  what 
material  difference. 

Mr.  EvARTS.  I  submit,  Mr.  Chief  Justice,  that  as  he  is  asked  the  precise 
question  what  the  difference  was  that  arose  upon  that  comparison,  he  is  to  be 
permitted  to  state  what  it  was  and  how  it  arose. 

Mr.  Manager  Butler.  I  have  not  asked  any  differeace  that  arose  between 
him  and  Mr.  Walbiidge.  Pat  be  it  from  me  to  go  into  that.  I  have  asked 
what  the  difference  was  between  the  two  speeches. 

Mr.  EvAHTS.  As  it  appeared  in  that  comparison. 

Mr.  Manager  Butler.  As  found  at  that  time. 

The  Witness.  That  is  what  I  was  going  to  answer.  If  you  will  possess 
your  soul  in  patience  a  moment  I  will  answer. 

The  CmeF  Justice,  The  witness  will  confine  himself  entirely  to  what  is 

The  Witness.  When  we  proceeded  to  compare  that  part  relating  to  the  New 
Orleans  riot.  Mi-.  Walbridge  read  from  his  notes ;  I  looked  on,  and  when  he 
came  to  this  passage,  as  near  as  I  can  remember,  "  When  you  read  the 
speeches  that  were  made,  and  take  up  the  facts,  if  they  are  as  stated,  you  will 
and  that  speeches  were  made  incendiary  in  their  character,  exciting  that  popu- 
lation called  the  black  population  to  take  tip  arms  and  prepare  for  tbe  shedding 
of  blood,"  I  called  Mr.  Walbridge's  attention  to  the  qualifying  words,  "if  the 
facts  are  as  stated."  He  replied  to  me,  "  You  are  mistaken  ;  I  know  I  am 
right."  and  went  on.  As  he  was  summoned  to  swear  to  his  notes,  and  not  to 
mine,  I  did  not  argue  the  question  with  him  further,  but  let  him  go  on. 
By  Mr.  Manager  Butlkr: 

Q.  What  other  difference  was  there  ? 

A.  There  was  another  difference. 

Q.  In  the  New  Orleans  matter? 

A.  Yes,  sir;  the  President's  words,  I  think,  were  that  they  there  knew  a 
convention  was  to  be  called  which  was  extinct  by  reason  of  its  power  having 
expired.     There  was  a  difference  in  the  words  "by  reason  of" 
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Q.  What  was  that  difFerencBl 

A.  The  words  "  by  reaeon  of." 

Q.  Were  they  in  or  out  of  Walbridge'a  report  ? 

A,  They  were  in  my  report. 

Q.  And  were  not  in  Walbridge's  report  ? 

A.  They  were  not. 

Q.  Any  other  difference  ? 

A.  No  other.  That  was  aa  far  aa  we  proceeded  with  tbe  report  as  to  the 
Kew  Orleans  riot.  The  latter  part  of  tlie  I'eport  waa  not  compared  at  all,  nor 
was  the  first  part. 

Q.  Now,  have  you  the  report  aa  it  appeared  in  the  Republican  of  Monday 
morning  before  you  ? 

A.  I  have. 

Q,  Let  me  read  the  firat  few  sentences  of  the  report  put  in  evidence,  and  tell 
me  how  many  errors  there  are  in  that.     Have  you  it  1 

A.  [The  witness  produced  a  new  paper.]     Yea,  sir  ;  I  have  it. 

Q.  Now,  I  will  read  from  the  report  put  in  evidence  here  ; 

Fellow -citizens  of  St.  Louis  :  In  being'  introdvieed  to  you  fo-Dighl,  it  is  not  for  the  purpose 
of  inaliiDg;  a  spciccli.  It  is  true  I  am  proud  to  meet  so  many  ot  my  fellow-oitizeus  here  ou 
this  occasion,  and  under  the  favorable  circumstanceB  that  I  do,  [Cry,  "  How  about  British 
snbjectsl"]  We  will  attend  to  Jolm  Bull  after  a  while,  so  far  as  that  ieeonceiaed.  [  Laugh- 
ter and  loud  cheers.]  I  have  just  stated  that  I  was  not  here  for  the  purpose  of  making  a 
speech." 

The.WiTNE.s.s.  'Mm  not  here." 

Mr.  Manager  Butler.  The  difference  is  here  "I  was,"  and  there  "I  am."    . 
Now,  do  you  know  that  the  President  used  the  word  "  am"  instead  of  "  was  t" 

A.  Of  course  I  do. 

Q.  I  will  read  on  : 

1  was  not  here  for  the  purpose  of  making  a  speech ;  but  after  being  introduced,  simply  to 
tender  my. cordial  thanks  for  the  welcome  you  have  given  me  in  your  midst,  [A  voice, 
"  Ten  thousand  welcomes  ;"  hurrahs  and  cheers.]  Thank  you,  sir.  I  wish  it  was  in  my 
power  to  address  you  under  favorable  drcumetances  upon  some  of  the  questions  that  agitate 
and  distract  the  public  mind  at  this  time" 

A.  "  Questions  wJtich  agitate." 

Q,  "  WMch  agitate"  instead  of  "  that  agitate  ?" 

A.  Yes. 

Q.  And  then  it  goes  on  : 

Qiiefltions  that  have  grown  out  of  a  fiery  ordeal  we  have  just  passed  tbrouRh,  and  which  I 
think  as  important  as  those  we  have  just  passed  by.  The  time  has  come  when  it  seems  to 
me  that  all  oaght  to  be  prepared  for  peace — the  rebellion  beinR  suppressed,  and  the  shedding 
of  blood  being  stopped,  the  sacrifice  of  life  being  suspended  and  stayed,  it  seems  that  the 
time  has  arrived  when  wc  should  have  peace :  when  tbe  bleeding  arteries  sboald  be  tied  up. 
[A  voice,  "NewOrleans;"  "Goon."] 

It  is  SO  far  ail  right  except  those  two  corrections  t 

A.  Yes,  Bir. 

Q.  Now  we  will  try  another  part. 

The  WrTNESs.  Go  over  the  New  Orleans  part,  if  you  please.  I  wish  to  make 
a  correction  in  that  part, 

Q.  Are  you  dealing  with  a  memomadum  ? 

A.  It  is  tbe  official  proceedings. 

Q.  You  are  comparing  yourself  with  the  official  proceedings  as  you  go  on, 
where  you  have  noted  these  corrections  ?  * 

A.  Yes,  sir,  in  the  official  proceedings. 

Q,  Then  you  are  going  on  with  a  copy  of  the  official  proceedings  and  noting 
the  differences  ? 

A.  Yes ;  but  I  can  make  the  memoranda  without  the  ofBcial  proceedings  before 
me.  Do  you  want  it  1  (Offering  the  printed  official  report  of  the  trial,  with 
manuscript  corrections,  to  the  honorable  manager.) 

Mr.  Manager  Bdtler.  No;  I  do  not  care  for  it.     You  told  methat  you  wished 
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I  should  go  ott  wilh  the  New  Orleans  part.     Why  do  you  wish  anything 
about  it  ? 

The  WiTNBSS.  .You  were  proceeding  to  make  corrections,  and  when  you 
came  to  the  New  Orleans  part  you  stopped. 
By  Mr.  Manager  Butler  : 

Q.  Well,  I  will  take  this  portion  of  it 

The  Witness.  Any  portion. 

Q.  "  Judaas,  Judaa  Iscariot.  Judaas  1" 

A.  One  Judas  too  many  there.     [Laughter.] 

Q.  "  There  was  a  Judas  once."  You  are  sure  he  did  not  speak  Judas  four 
times,  are  you  1 

A.  Yes,  sir. 

Q.  How  many  times  did  he  speak  it  ? 

A.  Please  read  it  again. 

Q.  I  asked  Low  maay  times  he  did  speak  Judas  ? 

A,  Three  times. 

Q.  Well,  I  believe  we  have  got  "  Judaas,  Judas  Iscariot,  Jndaas."  That  is 
only  three  times.     Why  did  you  say  one  too  many  t 

A.  You  have  it  four  times  there. 

Q.  I  beg  your  pardon.  I  have  only  said  it  three  times.  "Judaas,  Judaa 
Iscariot,Judaas." 

The  Witness.  Ave  not  those  words  italicised  there  1 

Mr.  Manager  Butler.  Yes,  sir. 

The  Witness.  Are  they  not  stretched  out  to  make  it  appear  ridiculous  t 

Mr.  Manager  Butler.  I  really  think  two  of  the  Judaaea  are  spelt  with  the 
pronunciation — "  J-ud-a-a-s." 

The  Witness.  Yes,  and  italicised. 

Q.  Do  you  mean  to  say  that  the  President  did  not  speak  those  words  with 
emphasis  t 

A.  I  mean  to  say  that  be  did  not  speak  them  in  that  way. 

Q.  I  read  :  ' 

There  was  a  Judas  onue,  one  of  the  tivelve  apostles.  Oh  !  yes,  and  these  twelve  apostles 
had  a  Christ.  [A  voiue,  "And  a  Mobbb,  too."  Great  laaghter.]  The  twelve  apostles  had 
a  Christ,  and  he  could  not  have  had  a  Judas  uoless  he  had  had  twelve  apostles. 

See  if  I  am  right. 
■  A.  The  word  "  yes"  should  not  be  stretched  out  with  dashes  between  each 
letter,  as  there. 

Mr,  Manager  Butler.  The  "yee"  is  not'  here  stretched  out.  Is  there  any 
other  question  you  would  like  to  &sk  me,  sir  ?     [Laughter.] 

The  Witness.  All  I  wish  is  that  you  shall  read  it  as  it  is  there. 

Mr.  Manager  Butler.  Now,  sir,  will  you  attend  to  your  business  and  see 
what  differences  there  are  as  I  read  ? 

If  I  have  played  the  Judas,  who  has  been  my  Christ  that  I  have  played  the  Judas  with  1 
Was  it  Tha<f  Stevens  ?  Was  it  Wendell  Phillips !  Was  it  Charles  Sumner  ?  [  Hisses  and 
cheera.]  Are  these  the  men  that  set  up  and  compare  themselves  with  the  Saviour  of  men, 
and  everybody  that  differs  with  them  in  opinion,  and  try  lo  stay  &  arrest  their  diabolical 
and  nefariouB  policy,  is  to  be  denounced  as  a.  Judaa, 

A.  "  And  that  try." 

Q.  "  Differ  with  them  in  opinion,  and  that  try  to  stay  and  aiTest  their 
diabolical  and  nefarious  policy,  is  to  be  denounced  as  a  Judas.  ['  Hurrah  for 
Andy,'  and  cheers."]    Am  I  right  so  far,  sir  ? 

A.  I  think  so. 

Q.  la  that  a  fair  specimen  of  the  sixty  corrections  ? 

A.  There  are  four  in  the  next  three  lines. 

Q,  Is  that  a  fair  specimen  of  the  sixty  corrections  t     Answer  the  question; 

Mr.  Evarts.  Mr.  Chief  Justice,  I  suppose  the  correctious,  the  whole  of  which 
we  have  put  in 'evidence,  will  show  for  themselves. 
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Mr.  Manager  Butler.  1  am  cross-eiamiiiing  the  witness. 

Mr.  EvARTS.  It  Las  nothiug  to  do  with  the  matter  of  evidence. 

Mr,  Manager  Butler.  I  am  asking  a  ijuestion  of  the  witness  on  croaa- exam- 
ination, and  I  prefer  that  he  should  not  be  inetracted. 

Mr,  EvARTS,  No  instrnction.     We  thought  we  should  save  time  by  putting 

the  memorandum;  but  it  seems  that  the  cross-examination  is  to  go  over  every 
item.  We  insist  tliat  it  be  confined  to  questions  that  are  proper.  Whether  this 
s  a  fair  specimen  or  not,  compared  with  the  whole  paper,  will  appear  by  the 
comparison  the  court  make  between  the  two  pieces  of  evidence. 

Mr.  Manager  Butler.  I  am  testing  the  credibility  of  this  witness,  and  I  do 
not  care  to  have  him  instructed. 

The  Chief  Justice.  If  the  question  is  objected  to,  the  honorable  manager 
will  please  put  it  ia  writing. 

Mr.  Manager  Butler,  i  will  put  it  in  writing  if  the  Chief  Justice  desires. 

Mr,  Evarts.  It  is  no  question  of  credibility ;  it  is  a  mere  question  of  judg- 
ment asked  of  him.  between  two  papers,  wbelber  oae  is  a  fair  specimen  of  the 
other. 

Mr.  Manager  Butler.  I  will  put  the  question  in  writing  if  the  Chief  Justice 
desires.  The  question  is  this  :  whetherall  the  corrections  which  you  have  indi- 
cated in  answer  to  my  questions  are  of  the  same  average  character  with  the  other 
corrections  of  the  sixty '{ 

The  Witness.  There  are  two  or  three  corrections  in  that  which  yon  have 
read.' 

The  Chief  Justice.  Is  the  question  objected  to  ? 

Mr.  Evarts.  We  object  to  the  question.  It  requires  a  re- examination  of  the 
whole  subject. 

The  Chief  Justice.  The  question  will  be  put  in  writing,  objection  being 
made, 

Mr.  Manager  Butler,  I  will  pass  from  that  rather  than  take  time,  because 
I  shall  be  accused  of  having  taken  up  too  much  time.  {To  the  witness.)  Mr. 
Witness,  you  have  tofd  us  that  in  the  next  few  lines  there  were  corrections,  I 
think  four  in  the  next  three  lines.     Now  I  will  read  the  succeeding  lines : 

In  the  daya  when  tbere  ware  twelve  apostles  and  when  there  ware  a  Christ,  whilfe  there 
ware  Judases,  there  ware  unbelievers,  too.  Y-as;  while  there  were  Judaeea,  tliere  ware 
nnbelicvers.     [Voices;   "Hear."     "Three  groans  for  Fletcher."]    Yes,  ohyve!  liubelievels 

The  Witness.  Do  you  wish  me  to  make  corrections  there? 

Mr,  Manager  Butleb.  I  want  you  to  stop  me  when  there  is  anything  wrong. 

The  Witness.  "  In  the  days  when  there  ware  ;"  urere  is  right. 

Mr,  Manager  Butler.  It  reads  in  mine  "  ivare,"  and  in  yours  it  reads  '*  were  V 

A.  Yes;  and  then  in  the  next  line  there  is  a  "ware"  again.     It  should  be 

Q.  What  ia  the  nest? 

A.  There  is  another  "  ware." 

Q.  That  is,  it  should  be  "  were  "  instead  of  "  ware  V 

A.  Yes,  sir. 

Q.  Those  are  the  three  corrections  you  want  to  make  there?  Are  those  the 
only  corrections  there? 

A.  Then  there  is  one  before  "  unbelievers." 

Q.  What  is  it? 

A.  '^  Were"  {or- u!arer 

Q.  Are  those  all  t 

The  WiTNKss.  Does  it  read  in  yours  "Voices,  'Hear!'  'Three  groans  for 
Fletcher?"' 

Mr.  Manager  Butler,  Yes,  sir.  It  is  all  right,  is  it  not?  What  is  the  trouble 
with  that  ? 

The  Witness.  There  are  four  "  wares  "  there,  are  there  not  1 
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Mr.  Manager  Butler.  What  do  you  mean  by  "wares?"  "We  have  corrected 
the  "  e"  for  the  "  a ;"  that  ia  the  whole  change. 

The  witness.  Yours  reads  ■' there  ware  a  Christ;"  the  "ware"  should  be 

Q.  Then  all  your  corrections  are  of  pronunciation  and  grammar,  are  they  not  1 

A.  The  President  did  not  use  those  words.  * 

Q.  Do  you  say  that  the  President  does  not  proaounce  "were"  hroadly,  as  is 
Bometimea  the  southern  fashion  ? 

A.  I  say  that  he  did  not  use  it  as  used  in  that  paper. 

Q.  Did  he  not  speak  broadly  the  word  "  were"  when  he  used  it  ? 

A.  Not  80  that  it  could  be  distinguished  for  "  ware." 

Q.  Then  it  is  a  matter  of  how  you  would  spell  pronunciation  that  you  want  to 
correct,  is  it  ? 

A.  The  tone  of  voice  cannot  be  represented  in  print.  '  ■ 

Q,  And  atUl  you  think  "  were"  best  represents  his  tone  of  voice,  do  you  ? 

A.  I  think  it  did. 

Q.  Although  it  cannot  be  represented  in  print.  Now,  sir,  with  the  exception 
of  these  corrections  in  pronunciation  and  grammar,  i'i  there  any  correction  as 
the  speech  was  printed  in  the  Democrat  on  Monday  from  that  which  was 
printed  in  the  Republican  ! 

A.  Of  what  date? 

Q.  The  Republican  of  Sunday, 

A.  Yes,  sir. 

Q.  Or  of  Monday  ?  With  the  exception  of  corrections  of  grammar  and  pro- 
nunciation, is  there  any  correction  of  substance  between  the  two  reports  as 
ptinted  that. morning  ? 

A.  Specify  which  papers  you  want  compared,  the  Sunday  Republican  and 
Monday  Democrat,  or  the  Monday  Republican  and  Monday  Democrat? 

Q.  The  Monday  Republican  and  Monday  Democrat. 

A.  Yes,  sir. 

Q.  What  are  they  aa  printed  ? 

A.  One  IB  "  Let  the  government  be  restored.  I  have  labored  for  it.  I  am 
for  it  now,     1  deny  this  doctrine  of  secession,  come  from  what  quarter  it  may." 

Q.  What  is  the  change  as  printed  ? 

A.  "  Let  the  government  be  restored.  I  have  labored  for  it."  So  far  it  is 
the  same  in  both  papers;  and  then  the  words  "I  am  for  it  now  "  are  omitted  in 
the  Democrat,  and  the  punctuation  is  changed  so  as  to  begin  the  next  sentence 
"Now,  I  deny  this  doctrine  of  secession,"  and  then  words  are  omitted  and  the 
punctuation  changed. 

Q.  There  are  four  words  omitted,  "  I  am  for  it  "  before  "  now."    What  else  'I 

A.  Speaking  of  the  neutrality  law  he  said,  "  I  am  sworn  to  support  the  Con- 
stitution and  to  execute  the  law."  Some  one  holloed  out  "  Why  didn't  you  do 
it?"  and  he  answered,  "  The  law  was  executed  ;  the  law  waa  executed."  Those 
words  "Why  didn't  you  do  it,"  and  "The  law  was  executed;  the  law  was  exe- 
cuted," are  omitted  in  the  Democrat. 

Q.  What  else  of  substance  ? 

A.  I  do  not  know  that  I  can  point  out  any  others  without  the  memorandum. 

Q.  Use  the  memorandum  to  point  out  substance,  not  grammar,  not  punctu- 
ation, not  pronunciation. 

A.  (Referring  to  the  memorandum.)  One  expression  he  used  was,  "  Allow 
me  to  ask  if  there  is  a  man  here  to-night  who  in  the  dark  days  of  Kcow-Noth- 
ingiam  atood  and  battled  more  for  their  rights" 

Q,  What  is  the  word  left  out  or  put  in  there  T 

A,  The  word  "sacrificed"  is  used  in  the  Democrat,  and  the  word  "battled  " 
is  the  one  that  was  employed. 

Mr.  Manager  Butler.  1  will  not  trouble  you,  further,  sir. 
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Ttie  Witness.  Oh,  I  can  point  out  more. 

Mr.  Manager  Butler.  That  is  all.  air. 

Mr.  Curtis.  We  now  desire,  Mr.  Chief  Justice,  to  put  in  evidence  a  docu- 
ment certified  from  the  Department  of  State. 

(The  document  waa  handed  to  the  managers.) 

The  Chief  Justice.  The  counsel  will  slate  the  object  of  this  evidence, 

Mr.  Curtis.  It  ia  the  commission  issued  by  President  Adams  to  Greneral 
Washington,  constituting  him  lieutenant  general  of  the  army  of  the  United 
States.  The  pm'pose  is  to  show  the  foiTa  in  which  commissions  were  issued  at 
that  date  to  high  military  officers,  and  we  have  selected  the  most  conspicuous 
instance  in  our  history  as  regards  the  person,  the  office,  and  the  occasion. 

Mr,  Manager  iJUTLEii,  There  were  two  commiesions  issued  to  General  Wash- 
ington, two  appointments  made.  Was  this  the  one  he  accepted,  or  the  one  he 
rejected;  do  you  remember ? 

Mr.  EvAKTS.  We  understood  it  to  be  the  one  actually  issued  and  received  by 
him. 

Mr.  Manager  Butler.  And  accepted  by  him? 

Mr.  EvABTS.  We  suppose  so. 

Mr,  Curtis.  We  understand  so. 

Mr.  EvABTS.  We  desire  to  have  the  commiaaion  read. 

Mr.  Manager  Butler.  I  see  no  objection  to  it.  I  thought  perhaps  you  could 
teli  roe  what  I  inquired  about. 

Mr.  EvAHTS.  Will  the  clerk  be  good  enough  to  read  it? 

The  Chief  Justice.  The  Secretary  will  read  the  paper. 

The  chief  clerk  read  the  following  commission,  which  is  accompanied  by  a 
certificate  from  the  Secretary  of  State,  that  it  is  a  carefully  compared  and  exact 
copy  of  the  original  on  file  in  his  department : 

John  Adams,  President  of  the  United  Stales  of  America,  to  all  alio  shall  see  these  prestnla, 
greelivg  : 

Enow  7e,  tliat  reposing'  special  trust  and  confidence  in  the  patriotism,  valor,  fideUt;,  and 
abilities  of  George  Waabington.  I  have  nomitiB.ted  and,  by  and  with  the  advice  and  consent 
of  tbe  Senate,  do  appoint  him  lieutenant  gE^neral  and  comraander-in^chief  of  all  ths  armies 
ruBEd  or  to  be  raised  for  tiie  service  of  the  United  States.  He  is  therefore  carefully  and  dili- 
gently to  discharge  the  duty  of  lieutenant  general  and  comoiander'iii'cfaief,  by  doing  and 
performing  all  manner  of  things  thereunto  belonging.  And  I  do  stiictly  cbnrge  and  require 
all  officers  and  soldiers  under  his  command  to  be  obedient  to  his  orders  as  lieutenant  general 
and  cODimander-in-chief.  And  he  is  to  observe  and  follow  such  orders  and  directions  fionn 
time'  lo  time  as  he  shall  receive  from  me  or  the  future  President  of  the  United  States  of, 
America.  This  comoiissiOQ  to  continue  iu  force  during  tbe  pleasure  of  the  President  of  tlie'-. 
United  Slates  ior.the  time  being,  ( 

Given  under  my  band  at  Philadelphia,  this  4lh  day  of  July,  in  the  year  of  our  Lord  17S8, 
and  in  tbe  twenty-third  year  of  tlie  independence  of  the  United  States. 

[SEAL.]  JOHN  ADAMS. 

By  command  of  tlie  President  of  tbe  United  States  of  America; 

JAMES  McHEKRY, 

Secrelary  of  War, 

Mr,  Curtis.  I  now  desire,  Mr,  Chief  Justice,  to  put  in  a  document  from  the 
Department  of  the  Interior,  showing  the  removals  of  superintendents  of  Indian 
affaire,  and  of  Indian  agents,  of  land  officers,  receivers  of  public  moneys,  sur- 
veyors general,  and  certain  miscellaneous  officers  who  are  not  brought  under 
any  one  of  those  claasea.  The  document  which  I  hold  shows  the  date  of  the 
removal,  the  name  of  the  officer,  the  office  he  held,  and  also  contains  a  memo-  . 
rnndum  whether  the  removal  was  during  the  recess  of  the  Senate  or  in  the  ses- 
sion of  the  Senate. 

Mr,  Manager  Butler.  I  have  but  one  objection  to  this  species  of  evidence 
without  anybody  brought  here  to  testify  to  it,  and  that  is  this  :  I  have  learned 
that  in  the  case  of  tbe  Treasury  Department,  which  I  allowed  to  come  in  without 
objection,  there  were  other  cases  not  reported  where  the  power  was  refused  to 
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.be  exercised.  I  do  not  know  whether  it  is  bo  in  the  Interior  Department  or  not. 
But  moat  of  these  cases,  upon  our  examination,  appear  to  he  simply  under  the 
law  filing  their  tenure  during  the  pleasure  of  the  President  for  the  time  being, 
and  some  of  them  are  inferior  officers  originally  made  appointable  hy  the  heads 
of  departments.  If  the  presiding  officer  thinks  they  have  any  hearing  we  have 
no  objection. 

Mr.  CirBTis.  I  understand  the  matter  of  the  application  of  the  law  to  these 
offices  somewhat  differently  from  that  which  is  stated  by  the  honorable  nmnagev. 
I  have  not  had  ao  opportunity  minutely  to  examine  these  lists,  for  they  were 
only  handed  tome  this  morning;  but  I  understand  that  a  very  large  number 
of  these  officers  held  for  a  fixed  tenute  of  four  years.  That,  however,  must  be 
a  matter  of  argument  hereafter. 

Mr.  Hanager  Butlbb.  What  claBfl  of  officers  do  yon  speak  of? 
^  Mr,  Curtis.  Receivers  of  public  moneys  is  one  of  the  classes. 

Mr,  JoHi\so>.  What  is  the  date  of  the  first  removal  and  of  the  last  ? 

Mr.  Curtis.  These  tables,  I  think,  extend  throngh  the  whole  period  of  the 
existence  of  that  department.  I  do  not  remember  the  date  when  the  depart- 
ment was  established,  but  1  think  they  run  through  the  whole  history  of  the 
department. 

The  Chief  Ji'stice.  No  objection  is  made  to  the  reception  of  this  document 
in  evidence. 

The  document  is  as  follows  : 

Department  of  the  Interior, 

JIaahingtim    D    C,  Apni  17,  1866. 

I,  Orrille  H  Browniig-  Secrfeiary  ot  the  Interior  do  herpby  certify  that  the  anoeieS 
thirteen  sheets  llhIa  u  foil  true  tomplete  and  perfect  transcrntB  fiom  Ihe  records  of  this 
department  BO  tar  as  the  same  relate  to  the  remu>als  from  otfite  of  the  persons  tberein 
named. 

In  teatimonv  whereof  I  have  hereunto  subscribed  my  name  and  caused  the  seal  of  the 
deparlmenl  to  be  afliitd  tbe  day  and  year  above  writtPn 

(.L.  s.]  O.  H,  BROWNING,  Secrelary  oflhe  Inlerior. 


A. — Removals  of  superintendents  of  Indian  affairs  and  of  Indian  agents. 


Uanh  13, 1S49 

AprU  I'e.  lB53""^i 

Uarch  13,1657 

March  37,  ISai 

October  S9,lSGfi.... 

Aprils,  1853 :. 

UBTcb3,18S5 

MBfthlT.ieST 

April  1,1881 

MarctalG,  1663 

March  3,  1865 

MUTCH  17,  leas 

Angiul9,  lB6e 

April  i'b,'ib«i. "."."] 

AngimlO,  1883 

Mardil^lSSS 

KBieh  17,  1853 

Mardi  33.  185111!!'.! 

JnnsSO.lSfll 

Hbr1i3S,  1863 

■    July  16,  1881 

MKrehe.  leOB 

March  30,  IBM 

HspMoitMr  S5, 1BG6. 

ApiillB.ie93 

Usreh  as,  leci 

April  IS,  1887 

May  37,1861 

September  7,  1865.. 

-  Dnring  tbe 


ThoioM  P.  HarvB]' . 

Friuidi  Huebiel'iinai 

W.  J,  Cullen 

E.B.Taylor 

John  DremBD 

ThoDiBi  8.  l>reiT  ... 

C.  IV.  Uean 

Ellas  Reelor 

J.  UColIlm 

MletaaelSteck 

Flllpe  DelgBdo 

Q.W.Lelby 

E.F.Beale 

A.  D.  Biglitmbfl.... 

a.  H.  Hannn 

Aratln  Wiley 

JoeiPalmot 

W.  H.  Beelor!!!!!! 
W.  W.  MUlar 

B.  F.  KeDdall 

W.  H.  WM^m!! 
Daniel  Vanderelice. 


North  auperlntendeni 


South  superinleDdeney.* 
South  BUpErldtf  ndBdcy.^ 
South  snperiiiteDdency.* 
Nen  Mexico  buperlDteDdency.* 
New  Mexico  mpf  rimondencj.t 


Or^oD  HuperinteudAnoy. 
WatUneton  Territory  >a 
Waahlngtoa  Territory  in 
Washington  Territory  eu 


Wlonebngo  agency.! 


te  con«nled  to  appointment  of  bla  sn 
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A. — Removah  of  superintendents,  i[c. — Continued. 


Date. 

a... 

Office. 

JameiLrm 

Pawnw'^^nc^'i 

8t!  PMlrt  af^Scy!' 
St.  Peter's  agency.t 
PollHwaloniie  agency.* 
Ottoe  ana  MiHHonrla  agency.t 
Lpper  Arkansas  agency.' 

Kb^apiw^^cy.l 
Klckapoo  agency,* 
Kickapoo  agenoy.- 
Delflwere  agency.t 
Delawai*  agency.t 
Slinwnee  agency,  t 
Sac  and  Pox  agency." 
Osnge  Kiver  agency,  1 
Ossge  River  ageney.* 
Upper  Platle  ngenoy.- 
UpperPlalte  agency.t 
Upper  Platte  agency.' 
Cherokee  agency.' 
Cherokee  agency,* 
Cherokee  og(\ncy.1 

Choctaw  and  Oiicknaaw  agency. 
Choctaw  and  Chickasaw  agency. 

wl^hiS^cj^!'. 
WicWU  agency.t 
Creek  agency.' 
Creek  agency.* 

c™k  "^"l^-^ 

Creak  weney.* 

Worm  Springs  (Oregon)  agency 
Warm  Springe  (Oregon)  agency 
Grande  Koode  (Oregon)  agenoy 
Grande  Konde  (Oregon)  agency 
SilBte  (Or*gon>  agency.'          ' 
Slleta  (Oregon)  agency.* 
Sileta  (Oregon)  agency.t 
Slleta  (Orsgon)  wency.l 
Um  tllla  (Oregon)  agency.t 
An  Indian  agent  in  New  Mexico. 
An  ndlan  agenI  In  New  Mexico 
An   ndian  agent  in  New  Me:dco 
An   ndlan  agent  in  New  Mexico 

An   ndlao  agent  In  New  Mexico 
An    ndion  agent  in  New  Mexico 
An  ndUm  agent  In  New  Mexico 
An   ndl^  agent  In  New  Mexico 

An   ndian  agent  in  New  MexlM 
An    ndinn  agent  in  New  Mexico 
An   ndlan  agent  la  New  Mexico 
An  ^cdian  agent  in  New  Mexico 

Vanclon  agency.t 

Ponca  agency  .f 

Ulniah  Valley  (Utah)  agency .- 

Uintah  VBiley(Utah  agency.t 

Yokama  (Washinglon  Territory 

Mackinac  (Michigan)  oiencV.t 
Ghippewaa  of  the  Mi«l1alpp^.t 
Chlppewae  of  the  MiseiBsl^pI.* 
CMppewos  of  the  Mlssisiippi.' 
Chippewa,  of  Lake  &^v^lL' 
Cklppewas  of  Lake  Superior.! 

Selh  Clover 
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—RegUteri  of  land  o^Uxs  removed  during  Hie  7 


Sate. 

«an.e  of  officer. 

Loc.tlcn<,f„Mec 

B».. 

April  5, 1849 

ISIbTi::::::: 

Aprina,lB49 

&hSS':::::.: 

Mays,  1849 

May  8,  1849 

Waje  1849 

Way  8, 1849 

Majs,  1849 

MflHl849 

IBSe;;: 

May  19, 1849 

Kay  is:  1949 

May  18, 1849 ■.. 

Ma>-1B,IB49 

May  la  1849 

SS;ll;ilJI ::::::: 

j™  4;i849;:::::: 

June    4,1849 - 

June  U,\m"".'.'. 

j™»,'l849:;!"!!! 

July  12,1849 

July  12,1849 

July  13,1849 

JnlJ  16,  1B49 

Jul?  87,1849 

October  la  184!)!!^! 
Oetober  10,1649.... 

OctolMt  I3,'l850.11! 
Ootober  13,1850.... 

SSaS::::: 
iSiBfe::::: 

March  20, 185T 

March  28, 1837 

S«ptonib«-22,1858.. 

Intnaoa. 
Ml^°ean. 

ArkBDBBB. 

John  Miller ,.. 

ArfcanBBa. 
ArlianMS. 
Miebieaa.' 
Louialans. 

Michigan. 

Michigan. 

L^SSant: 

Florida. 
Wlsconeln. 

Illin^ 

Mi^oori, 
Alabama. 

Hiram  Rmilb 

Beniamu.  Sberman 

Wlillam  E.  RmiBell 

Hannen  Alexander 

^^-CX"""" 

2r.c. 

HIsBilxippI. 
MlnneeoU. 

sfeup^r^' 

Samuel  Clark 

Haehanan 

S5;U^i9,-i^:: 

April  1,1881 

April  9, 1861 

April  9, 1681 

April9,lB6t 

April  9, 1661 

Califorala.' 
Califbr^n.' 

MlclilgaD. ' 

Iowa. 

Iowa. 

low*. 
Iowa. 

WlecoDsin. 
Mliwurl. 
KaoBai. 

Nebra.ka. 
New  MpiIco, 
MiMonri. 
MlMonrl. 
Oregon. 

Wmiam  McDanlelB 

3tJ?5!?^fii :: 

Aprils,  ml 

April  2, 1881 

April  2^  1861 

April%1861 

A5rll?1881 

igfu^,*^!:'.::::: 

April  15, 1881 

-t^'A^:::::: 
l^Sg^lISi::::::: 

stfAir 

HS;:::;:i: 

BBnlamln  Jemiingi 

Oregon  City... 
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—Regittert  of  land  officu  removed,  ifc. — Continoed, 


D.,> 

NHma  or  afflcer. 

Ix>08tlQIl  of  offlcB, 

swt<. 

JnneE3  IRol 

f^          y^„,„ 

Inaiana. 

Se|iteiiibeTa4  1866 

Ro>al  BBcb 

trebntka  CKy 

fflrnSv"' 

NoTOffiW  5,1866 

C  R  D,r.er 

Nubtanka. 

C. — Receivers  of  jiuhlic  moneys  removed  during  the  -. 


I  of  the  Senate. 


Dato. 

Name  of  officer. 

Location  of  omce. 

mate. 

April  7,  1849 

April7,lB« 

April  13,  1819 

April  12, 1849 

Mitbigan. 

Lemuel  B.  Unooin :. 

K^^ 
^^^t 

Hay  IB.  1849 

K!|S:::::::; 

Hkfie^lHS 

SKil-IS 

Vorplanck  Van  Antwerp . . . 

S:;k  s:::::: : 

ShawBMlowD 

Jun8  4,ie49 

MlSBlBtlppL 

June  so;  1849 

tyi»-::::::: 

AulS.lia.1649 

August S5,  1849  .... 

Nicholas  B.8initli 

OfiMberl0.184B.... 

October  8.  IKS 

OeloberlO,  ISSS.... 

Augiut  19,  1858 

le'pl:S£^Ul'llS- 

April  1.1861.'. 

Mi«b30.l86I 

Jnm  13,  len 

Hucbsb,  1861 

April  8,1861 

April  B.1B61 

Apdiaieei 

Am  8^  1861 

Territory  or  Kmu. 

atWopherH.D^ 

BobertMean. 

SloniCiiy 

low*. 
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C. — Receivers  of  puHic  moneyi  remooed,  ifc. — Continued. 


D^. 

h™.  „...,. 

Location  of  offlce. 

Stale. 

AprUB,1861 

April  »,1««1 

Aprils,  ItWl 

Apiiltf,  1S61 

April  B,  1861.. .--... . 

fcS„'ir.°"".:::':;: 

■W«8lilDgt»n  TeEritocy 

sst 

April  B6,  1861 

May  2471861 

May  18,  1861- 

M^aMMi 

Uiij  ^,m\   ".'.'.'.'- 

Cbarle.C.CampbeU 

Sag™t«r9^i8ei  .. 

JoUd  J.  McClelland 

ThB  above  ia,ltt  ara  thost 


—Receivers  of  public  moiieys  removed  during  sessions  of  the  Senate,  that  h 
advifing  and  consenting  to  the  appointments  of  tkei: 


.«. 

Na^eofoffl... 

I—,...,..... 

s«.,. 

jDlr31,185S 

H         A  k 

HiMourl.' 

llllROis. 

MlDueeoU. 
TriMoniin. 
Nebiwka, 
MliJiIgaD. 

H)niie»ia. 

Minnesota, 
HkhignD. 
Wi«OD.ia. 

WlHoniln'. 

MlBonrl. 

Ulnonil. 

Kebraaka. 

California. 

OregoD. 

WlMOBrtO. 

New  UaHDO. 

Hsr-ey  Whlttl'ngtOQ 

?Sf,S 

RJ'bertJ  G^averiat 

JbduhtIS,  1B59.... 
Febmaryll,  ieeu.. 
February  H,  1680.. 
JIayS8,iefiO^.... 

March  95,  1861 

Benjamin  P.  Tlllotxm 

Mureh  23, 1881 

sags:::::: 

^rn'ei^'^ssr--- 

?fKS!:::::: 

JohnJ.TonibrauKb 

Nulliaoiel  aHoldou 

Richard  C.Va«»hn 

>ISjJi'f«B 

John  Grimmer 

BantaFe 

r  aniaa. 

)  abOTe  daM»  are  date!  nl  eonflna 
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E. — Regifters  of  land  officea  removed  dtiring  letsion  of  the  Senalr,  thai  body 
advising  and  contenting  to  the  appmntmetit  of  their  sttccexsora. 


m,. 

I^ttonofoffic. 

S.a^ 

N  rch  U  1M9 

G         Ba 

Wt        id 

ShVlWT 

Michigan. 

ChBrl«  F.  Hyenoan 

Mlchljsn, 

March  35, 18TO 

Mmrch  as,  1861 

March  33, 1861 

SS^E^Z : 

KBKh^'lMl 

Hichlpiii. 

iS'tS::::::: 

Recorder  of  Uiid  mtt.  St,  LoolB 

jDly  17,1883 ... 

MkhlfHTI. 

HiobigsD. 

Febmnry  lO.lSSB.. 

jDiepb  W.  Ednardi 

F. — Surveyor  generals  removed  during  recee»  of  t/ie  Senale. 


Dat. 

Na^oofomc,. 

lAcltion  of  offlce. 

A   ril 

Florida. 

OregOQ. 

ApHli»,  1861.... 

0««™.^^  N  i,ra»k 

Surveyor  generals  removed  during  session  of  the  Senate,  that  body  advititig  and 
consenting  to  the  appointments  of  their  successors. 


Dale. 

Name  of  officer. 

LocMloDofoDce. 

■ 

-ArkansM. 

MUUUIDU. 

New  Ueilo 

Coloi'ado. 
CalUiinila. 
Dakota. 

Charle.  L.  Emera™ 

^SljSlHl-: -- 

Tarritory. 

Samuel  C.  Slaffibaugh 
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lurmkOBMssT  or  THB  noHBune. 


DaU. 

Hams  of  oncer. 

0«oe. 

,    „  TW9 

. 

CommiB^ner  of  Iidifa  Alfolrs. 
WiirdeDofth6penLl«nllBrj,Dtal.of  OolamUs. 

RegisleF  of  deeds,  D<Ktric(  of  CalniBbia. 
ReglaUr  ot  Kllla,  Blniiel  of  Columbia. 
Principal  elorko/Butrevi  GeoeralLandOfflce. 

;SiWi.-.::r..:::::::: 

tLokoLea 

it^lster  of  dtedg.. 

Wardeo  of  tba  jail,  DIalrict  of  ColmaWk 

'     ' 

jd  t<t  aptH^tmeal  ttt  an 


Frbdi^rick  W.  Sewabd  s 


Q  and  examiaed. 


By  Mr.  Curtis  ; 

Qaeation.  State  what  o£Bce  you  bold  tinder  the  goTeniment. 
I     Answer.  Assistant  Secretary  of  State. 

Q.  How  long  have  you  held  the  office  ) 

A.  Since  March,  1861. 

Q.  In  whose  charge  in  that  d^>artment  ia  the  subject  of  conanla  and  conaalar 
and  vice-conaular  appointments  ? 

A.  Under  my  general  supervision. 

Q,  Please  state  the  practice  in  making  appointments  of  Tice-consuls  in  case 
of  the  death,  resignation,  incapacity,  or  absence  of  consuls. 

A.  Usually 

Mr.  Manager  Buti.br.  Stop  a  moment.     Is  not  that  regulated  by  law  ? 

Mr.  (jUHTIS.  That  ia  a  matter  of  argument.     We  think  it  ia. 

Mr.  Manager  Butler.  So  do  we.  There  cannot  be  any  dispilte  on  that 
question. 

Mr.  Curtis.  Now  we  are  going  to  show  the  practice  under  the  law. 

Mr.  Manager  Butler.  Different  from  the  law  I 

Mr.  Curtis.  Just  as  we  have  done  in  other  caseSt  .  I  have  a  document  here 
to  oSor,  but  it  requires  some  ezpl^iatiDns  to  make  tbe  doeum eat  intelligible. 

Mr.  Manager  Butler.  We  do  not  ob^t  if  the  object  ia  to  show  tbe  practice 
under  Uie  law. 

Mr.  Cdrtib,  (to  the  witneas.)  Proceed,  if  you  jJeaae,  Mr.  Seward. 

The  Witness.  When  tbe  vactuicy  is  foreseen  tbe  consul  nominatei  a  vice- 
consul,  who  enters  upon  the  discharge  of  bis  duties  at  once  daring  thetime  tbat 
the  nomination  is  aent  to  the  Department  of  State.  The  department  approves 
0r  disapproves  when  it  receives  Uie  nomination.  Incase  the  vacancy  has  not 
been  foreseen  and  tbe  consul  is  dead,  absent,  w  sick,  unable  to  disebar^  the 
duties  or  to  designate  his  temporary  substitute,  then  the  minister  in  tbe  country 
will  make  a  nomination  and  send  that  to  the  Department  of  State ;  or  if  there 
be  no  minister,  tbe  uaval  commander  will  not  infrequently  make  a  nomination 
Mul  send  that  to  the  Department  of  State,  and  tbe  vice-consnl  so  designated 
ndll  act  nntil  the  department  shall  approv^  or  disapprove.  In  other  cases  the 
department  itself  will  designate  a  vice-consul  without  any  previous  nomination 
of  either  minister,  consul,  or  naval  commander,  and  he  enters  npon  tbe  diecbarge 
of  hin  dnties  in  the  same  manner. 
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Q,  Hov  IB  be  aotfaoiiise^  or  oommisetoned  ? 

A.  He  receives  a  certificate  of  hia  ftppoiatmest  signed  hy  tbe  Secretary  ot 
State. 

Q.  Raoning  for  a  definite  time,  or  hwir  t 

A.  RmmiDg  "subject  to  the  coaditioos  prescribed  by  law." 

Q.  Is  this  appoiatment  of  vice-consul  made  temporarily  to  fill  a  vacancy,  or 
how  otherwise  I 

A.  It  is  nade  to  fill  the  office  during  the  period  which  necesatuily  elapses  in 
the  time  that  it  takes  for  the  news  of  the  vacancy  to  leach  the  departm'bnt  for  a 
euccesBor  to  be  appointed. 

Q.  That  is  for  a  succeeding  eonsnl  to  be  appointed  1 

A.  For  a  succeeding  full  officer  to  be  ^pointed.  Sometimea  a.  period  of 
weeks  or  months  may  elapse  before  the  news  can  reach  this  country,  and  a 
eimilu  period  before  the  newly-appointed  successor  can  reach  tbe  post. 

Q.  It  is,  then,  in  its  character  an  ad  interim  appointment  to  fill  the  vacancy  I 

A.  Yes. 

Cross-examined  by  Mr.  Manager  Bdtlbr  : 

Q.  Is  there  anything  said  in  their  commissions  or  letters  of  appointment 
about  their  being  ad  interim  ? 

A.  Their  letter  of  appointment  says  "  subject  to  tbe  coaditioaa  prescribed 
by  law." 

Q.  That  is  the  only  limitation  there  is  t 

A.  That  is  the  only  limitatiim  I  rememba'. 

Q.  Are  not  these  appointments  made  under  the  fifteenth  section  of  the  act  of 
August  18,  1856  ? 

A.  I  think  the  act  of  1856  does  not  create  the  office  nor  give  tbe  power  of 
appointment,  but  it  recognizes  the  office  as  already  in  existence,  and  the  power 
as  already  in  tbe  President. 

Mr.  Manager  Bvtler.  We  will  see  about  that  in  a  moment,  sir. 

JSr.  Johnson.  Has  the  manager  the  statute  before  him  ? 

Mr.  Manager  Butler.  I  have.  , 

Mr.  Johnson.  What  is  the  volume  I 

Mr.  Manager  Botler.  The  volume  ia  the  llth  Statutes  at  Large.  This 
statute  begins  on  page  H5  of  the  llt^  Statntes  at  Large  ;  but  the  fourteenth  and 
fifteenth  sectioua  are  those  that  relate  to  the  matter.  The  fourteenth  section  I 
will  read,  for  I  want  to  ask  some  further  questions  in  regard  to  it : 

That  the  Preakkot  be,  and  h«  is  hereby  anthorked,  to  define  the  extent  of  country  to 
be  embraced  wilhin  any  conaulate  or  commercial  agency,  and  to  provide  for  the  appoint- 
ment  of  vice-conanls,  vice-commBrd«l  agents,  deputy  consule,  and  conanlar  i^nta  thereto, 
in  mrfi  manniir  and  under  such  regulations  as  be  ihall  deem  proper;  but  no  compenMlion 
abkll  be  allowed  for  tbe  HervioeB  of  any  Bucli  vice-ooneul  or  vite-commerciftl  agent  bejond 
noreii«pt  out  of  the  allowa,nce  made  by  thia  set  for  the  principal  consolat  officer  in  wiuwe 
place  each  appointment  shall  be  inado ;  and  no  vice-consul,  vice- commercial  agent  deputy 
oonsul,  or  consular  agent  sball  bo  appoiuted  otherwise  than  in  bucIi  mantier  and  nna«  guch 
regulaliona  as  the  President  Bhall  prescribe  pursuant  W  the  proviHiona  of  this  act. 

(To  the  witness.)  Now,  air,  in  the  Department  of  State,  have  they  over 
andertaken  to  make  a  vice  consul  against  the  proviaiona  of  thia  acti 

The  Witness.  I  am  not  aware  that  they  eVer  have. 

Question.  Or  attempted  it  in  any  way  t 

Ane vet.  Hot  Aat  I  know  of. 

Mr.  CvitTis.  I  now  offer  from  the  Depattttient  of  State  the  document  I  hold 
in  my  hand,  which  containa  a  list  of  consular  officers  appointed  daring  the  session 
of  the  Senate  when  vacAacies  existed  at  tbe  time  such  appointments  were  made. 
The  earliest  instauco  «f  it  in  this  list  is  in  1837,  and  the  latest  one  does  not 
come  down  to  tlie  law  which  tbe  honorable  manager  has  read.  Tbby  are  all 
prior  to  that  law,  and  after  the  year  1837. 
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(The  docnment  was  banded  to  the  mauagere  (br  examination.) 

Mr.  GuKTiS.  I  was  roietaken  in  a  date.  I  thought  the  honorable  manager 
read  the  date  of  the  law  as  1866, 

Mr.  Manager  Butler.  Eighteen  hundred  and  fifty-six.     Angnst  18,  1356. 

Mr.  Curtis.  Then  there  are  some  which  are  suhaequent  to  the  law.  They 
begin  in  1887,  and  they  come  down  to  aboat  1863,  if  I  remember  rightly.  I 
have  not  examined  it  minutely.. 

Mr.  Manager  Butler.  There  was  a  prior  statnte  of  1848,  whieh  was  partly 
revived  in  the  law  of  1856; 

Mr.  Manager  Boutwell.  Mr,  Chief  Justice.  I  wish  to  call  the  attention  of  the 
counsel  for  the  respondent  to  the  fact  that  it  does  not  appear  from  this  paper 
thAt  these  vacancies  did  not  happen  daring  the  recess  of  the  Senate.  It  merely 
stMes  tliat  they  were  filled  during  the  session.  As  these  were  offices  existii^ 
in  remote  conntriea  the  probability  is  that  the  vacancies  happened  during  the 
reoesB  of  tile  Senate. 

Mr.  CuR'i  IS.  It  does  not  appear  when  the  vacancies  happened.  The  purpose 
for  which  we  offer  the  evidence  is  to  show  that  these  temporary  appointments 
were  made  to  fill  vacancies  during  the  session  of  the  Senate. 

Mr.  Manager  Boutwell.  I  only  wish  to  give  notice  that  we  treat  them  as 
cases  where  vacancies  happened  during  the  recess  of  the  Senate,  it  being  per- 
fectly anderetood  that,  according  to  the  practice,  vacancies  happening  during 
the  recess  of  the  Senate  might  be  filled  during  the  session  of  the  Senate,  ,  There 
is  no  evidence  to  the  contrary  in  the  papers. 

Mr.  EvAHTS,  We  understand,  then,  that  the  managers  hold  that  a  vacancy 
tliat  happens  in  the  recess  may  be  filled  daring  the  session  without  sending  a 
nomination  to  the  Senate. 

Mr.  Manager  Boutwell.  No. 

Mr.  EVARiS.  I  thought  that  was  what  you  stated.  Is  it  not  yoor  proposi- 
tion J 

Mr.  Manager  Boutwell.  I  only  give  notice  that  on  that  record  we  propose 
to  treat  these  as  vacancies  happening  during  the  recess  of  the  Senate. 

Mr.  EvARTS.  And  filled  during  the  session, 

Mr.  Manager  Boutwell.  We  do  not  know  anything  about  when  they 
were  filled.     It  does  not  appear  that  tliey  did  not  happen  during  the  recess. 

Mr.  EVARTS.  The  certificate  is  to  the  effect  that  they  were  filled  during  the 
session  of  the  Senate. 

Mr.  Manager  Bi.noham.  We  do  not  propose  to  settle  the  law  of  the  case  now. 

The  Chief  Justicb.  The  Chief  Justice  does  not  understand  the  honorable 
nvnagers  as  objecting  to  the  reception  of  this  doc^ument  in  evidence. 

Ur.  Manager  Buutwbll.  We  do  not  object  to  the  paper.  I  only  give  notice 
how  we  propose  to  treat  it,  on  the  face  of  the  paper,  as  not  showing  that  the 
vacancies  happened  dnring  the  session  of  the  Senate. 

The  document  is  as  follows: 

UsiTED  States  of  America,  Dtpaitminl  nf  Stau  .■ 
To  alt  to  tvhom  them  preienia  $haU  comt,  gretting : 

I  cerlif;  that  the  document  hereouto  annexed  coDtaioi  a  li»t  of  consular  officer*  appointed 
dnrinf  llie  eeeston  of  tbe  Senate,  where  vacancies  ezUted  at  (he  time  such  appointments 

In  teatimonr  wbeceof  1,  William  H.  Seward,  Secretaij  of  StaK  ot  the  United  States. 
have  hereuQlu  subgciibed  m;  name  and  caosed  tbie  aeal  of  the  Deportment  of  State  to  be 

Dona  at  the  citj  of  WashingtoD,  this  llth  d»y  of  April,  A.  p.  1868,  and  of  the  indepen- 
Mm  of  the  imited  Btates  of  AmeHca  the  Binetv -second. 
fL.  B.]  WILUAll  H.  8GWAKD. 

a  the  lee- 
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D.  Thurston,  appoinl«d  viBe-congul  general  at  Montreal,  May  31,  1864,  on  the  StMb  of 
J.  R.  Giildinj^B,  consul  ji^neral, 

A.  DuH,  appointed  vice-conaul  at  DemersTa,'  7th  Januarj-,  IS65,  ou  the  death  of  C.  O. 
Hannah,  couaul. 

G«OTj:e  W,  Healej,  appointed  vice-conanl  at  Bombay,  December  36,  1861,  on  the  death  of 
h.  H.  Hatfield,  congal. 

BoheTt  Bayman,  appointed  vice-consul  at  Funchat,  March  24,  1864,  on  the  death  of  G. 
Tme.  consul. 

E.  BtemC,  appointed  vice-coneul  at  Hanover,  Febniarj  18,  IStil,  ou  the  resignation  of  J. 
S.  Holton,  consul, 

Alexander  Thompson,  appointed  rice-consul  general  at  Constantinople,  January  7,  1960, 
awaiting  the  arrival  of  H.  M.  Smith,  appointed  consuf  general. 

Beinardo  J.  Ai^:anqueB,  appointed  vice-consul  at  Buyoutie,  April  19,  1656,  on  reaignatloa 
of  John  P.  Sullivan,  coneiil. 

Joseph  Aytou,  appoinlfld  vice-consul  at  Carlhagena,  February  30,  1836,  on  the  resigna- 
tion of  J.  M.  McPheTBOQ,  consul. 

Thomas  V.  Clark,  nppainted  vice-conBul  at  Grilsyaquil,  December  31,  1857,  on  the  resigna- 
tion of  M.  P.  Oaine,  consul, 

A.  Lacombe,  appointed  vice-consul  at  Puerto  Cabello,  January  23,  1865,  on  the  transfer 
of  C  H.  Loehr  to  Laeuajra. 

John  Gardner,  appointed  vice-consul  at  Rio  Janeiro,  September  15,  1839,  on  the  removal 
of  J.  M.  Baker. 

H.  F.  Fitch,  appointed  vice-consul  at  Pemambuco,  April  13,  I860,  on  death  of  W.  W. 


F.  Wilson,  consul  at  ^abi 


Peiioto,  appointed  acting  consul,  December  7,  1864,  on  the  removal  of  Thomas 


Samuel  G.  Pond,  appointed  acting  consul  at  Para,  December  2,  1862,  on  the  death  of  M, 
fi.  WilliamB. 

Robert  H.  Robinson,  appointed  acting  vioe-oonsul  at  Montevideo,  March  12,  1858,  on 
resigcalion  of  R.  M.  Hamilton. 

Amory  Edwards,  appointed  acting  consul  at  Buenos  Ayres,  December  2S,  1840,  on  death 
of  Blade, 

William  L.  Hobson,  appointed  vice-eoDsnl  at  Valparaiao,  July  17,  1840,  on  resignation  of 
George  0.  Hobson. 

George  B.  Merwin,  appointed  vice-consul  at  Vatparuso,  December  5,  1654,  on  the  resigna- 
tion of  Reuben  Wood. 

W,  H.  Kelley,  appointed  vice-consul  at  Otaheite,  December  31,  1648,  Mr.  Hawes  not  hav- 
\ncr  ATeaiiAtizr. 

t  Acapulco,  May  26,  1860.  by  Flag 

Gideon  Welles  eworn  and  examiaed; 
By  Mr.  Evarts  : 

Q.  Yoa  are  now  Secretary  of  the  Navy  ? 

A.  I  am. 

Q.  At  what  time  and  from  whom  did  yon  receive  that  appointment  ? 

A.  I  was  appointed  in  March,  1861,  by  Ahraham  Lincoln. 

Q.  And  have  held  office  continuously  until  now  t 

A.  From  that  date. 

Q,  Do  you  remember  on  the  2l8t  of  February  last  your  attention  being  drawn 
to  some  movements  of  troops  or  military  officers  1 

A.  On  the  evening  of  the  2l8t  of  February  my  attention  was  called  to  Bome 
moveroentfl  that  were  being  made. 

Q.  How  was  this  brought  to  your  attention  1 

A.  My  son  brought  it  to  my  attention.  He  had  been  attending  a  party  at 
which  there  had  been  an  application  from  a  son  of  General  Emory,  I  think)  and 
from  one  or  two  others,  for  any  officer  belon^ng  to  the  fifth  regiment  or  under 
the  command  of  General  Emory  to  repwr  forthwith  .to  headquarters. 

Q.  Your  son  had  observed  that  and  had  reported  it  to  you  I 

A.  He  reported  that  to  me, 

Q,  Did  you,  in  consequence  of  that,  seek  or  have  an  interview  with  the  Resi- 
dent of  the  United  States  ? 

A.  I  requested  my  son  to  go  oyar  that  evening  j  bat  he  did  not  see  the  Pcesi- 
dent. 
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Ur.  Uanftgw  Butlbb.  Stay  a  moment.     We  object  to  what  was  eaid. 
Ur.  EvARTS.  He  asiye  he  seat  bis  son,  and  bis  bod  failed  to  see  the  President. 
EiB  attempt  was  first  to  send  a  mesaage. 

The  WiTNBSS,  I  was  not  well,  and  could  not  go  niyaelf. 

By  Mr.  Evabts  : 
Q.  Yott  attempted  to  send  a  meBeage  that  night  ? 

A.  I  did. 

Q.  State  what  happened  on  the  following  day  ? 

A.  On  Saturday,  the  32d,  I  went  myeelf,  in  the  morning  or  about  noon,  to 
the  President  on  that  subject.  J  told  bim  what  I  had  heard,  and  asked  him 
what  it  meant 

Mr.  Manager  Butlbr.  We  object  to  that  conversation. 

The  Witness.  Very  good. 

Mr.  EvAHTS.  la  objection  made  to  this  ? 

Mr,  Manager  Butler.  Yes,  sir ;  and  before  we  speak  to  the  objection  I  ehoald 
likf  to  ask  the  witness  to  fix  the  time  a  little  more  carefully. 

Mr,  Evabts.  He  has  stated  it  exactly;  about  noon. 

The  Witness.  About  IS  o'clock  on  the  22d  of  February. 

By  Mr.  Manager  Butlbb  ; 

Q.  How  cloae  to  12,  before  or  after? 

A.  I  should  think  it  was  a  little  before  12  o'clock,  I  will  atate  a  cireum- 
■tance  or  two.  The  Attorney  General  was  there  when  I  went  in.  While  I  was 
there  the  nomination  of  Mr,  Ewing  was  made  out  for  Secretary  of  War,  and  was 
delivered  to  the  private  secretary  to  be  carried  to  the  Senate, 

Mr.  Manager  Butler.  Stay  a  moment.  Let  us  see  what  time  he  said  that 
was. 

Mr,  Evabts.  It  is  not  time  for  cross-e lamination  now. 

Mr,  Manager  Butleb,  No  ;  but  I  submir,  Mr,  President,  it  is  time  for  cross- 
examination  upon  the  question  whether  the  thing  is  admissible,  in  order  to  ascer- 
ttun  the  time.  At  one  point  of  time  it  may  be,  while  at  another  point  of  time  it 
clearly  ia  not  admissible. 

Mr.  EvARTs.  It  ia  quite  immaterial,  if  you  will  go  on  and  get  through. 

Mr.  Manager  Butleb.  Quite  immaterial  what  point  of  timel 

Mr,  Evabts.  Immaterial  whether  you  cross-examine  now  or  hereafter. 

Mr.  Manager  Bi'tlbh.  I  only  want  to  fix  it.  {To  the  witness.)  You  think" 
it  waa  very  near  121  . 

The  Witness   About  12. 

Q.  Could  it  have  been  as  early  as  half  past  II  ? 

A.  No,  sir ;  I  do  not  think  it  was. 

Q.  But  b<^tweeQ  that  and  half  past  12  some  time  ? 

A.  Yes,  sir. 
■      Q.  Within  that  hour  ? 

A,  Yea,  air. 

Mr.  Manager  Butler,  Now,  onr  objection 

Mr.  EvARTS.  Now  I  will  proceed  with  my  questions,  if  yon  please, 

Mr.  Manager  BuTLBB.  Very  well.  , 

Mr.  EvARTs.  How  far  have  we  got  now  ?  Let  the  answer  on  this  point  as 
far  as  it  has  gone  be  read,  Ur.  Stenographer. 

The  CsiBr  Justice.  The  stenograpjiw  will  read  what  is  desired, 

D,  F.  Murphy,  one  of  the  oficiaf  reporters,  read  from  the  short-band  notes  of 
Mr-  Wales's  testimony,  as  follows  : 

On  Saturdajj  tbe  22d,  1  went  m;»el[  ia  the  morning:  or  »bout  noon  to  tbe  Preu4^  o" 
tlu^  inbject.    I  Cold  him  wbat  1  had  heard  ;  ofked  bin  what  it  meant 

Hr.  lunager  Butles.  W«  object )« tbat  coiiT«rsathtt. 
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Mr.  BvARTS,  Very  good. 

The  Chief  JUBT[CB.  If  tlie  question  be  objected  to,  tUe  counsel  will  pleaae 
reduce  it  to  writing. 

Mr.  Manager  Butlbr.  We  object  to.auy  convecaatiou  of  the  FreeideDt  at 
tjiat  time. 

Mr.  EvARTS,  (to  the  witness.)  What  paaaed  between  you  and  the  President 
after  that  in  regard  to  that  coramunicatton  which  you  had  m&de  to  him  1 

Mr.  Manager  Butler.  Wait  a  moment.  The  Chief  Justice  desired  the  ques- 
tion to  be  put  in  writing. 

Mr.  EvARTS.  That  is  being  done  now. 
■  The  question  was  reduced  to  writing,  and  read  by  the  Secretary,  as  follows  ; 

What  passed  between  yoa  and  the  Presldeat  after  jou  made  that  comniuniciition  and  in 
reference  to  that  communication  I 

Mr.  EvARTS.  I  would  State,  Mr.  Chief  Justice  and  Senators,  before  any  argu- 
ment is  commenced  on  this  subject,  if  there  is  to  be  one,  that  this  evidence  ia 
offered  in  regard  to  the  article  that  relates  to  the  conTersation  between  thePres- 
ident  and  General  Emory. 

Mr.  Manager  Butler.  That  ia  precisely  as  we  uuderatand  it,  Mr.  President ; 
but  wB  also  understand  the  fact  to  be  that  General  Emory  had  been  eent  for 
before  Mr.  Welles  appears  on  the  scene.  That  is  why  I  was  anxious  to  fix  the 
time.  I  am  instructed  by  my  associate  managers,  and  we  are  now  endeavoring 
to  get  the  matter  certain,  that  General  Emory  received  a  note  to  come  to  the 
President's  at  ten  o'clock  in  the  morning,  and  that  he  got  there  before  even  the 
Secretary  of  the  Navy.  But,  however  that  may  be,  he  was  called  there  before  j 
we  CEiinot  at  ihie  moment  ascertain  exactly  how  that  ia ;  but  it  does  not  appear, 
at  any  rate,  that  this  conversation  was  before  Emory  was  sent  for. 

Mr.  Curtis.  We  shall  see  about  that. 

Mr.  EvARTS.  That  is  part  of  the  matter  of  proof  that  is  to  be  considered  of 
when  it  is  all  in,  as  to  which  is  right  iu  hours  and  which  in  facts. 

Mj'.  Manager  Butlbr.  The  question  of  what  was  said  in  the  conversation  ia 
not  to  he  considered  aa  proof  which  waa  right  in  fact.  I  suppose  my  learned 
opponents  would  not  claim  that  if  this  was  before  General  Emory  came  there 
they  have  a  right  to  put  in  the  testimony. 

Mr.  EvARTS.  It  is  precisely  in  that  view  that  we  offer  it. 
■    Mr.  Manager  Butlek.  I  should  have  atud  subsequent. 

Mr.  EVAKTS.  I  beg  your  pardon. 

Mr,  Manager  Butlkr.  I  made  a  mistake  as  to  the  comparative  date,  for  which 
I  am  very  glad  that  you  corrected  me.  If  it  was  auhsequent,'  I  suppose  the 
gentlemen  would  not  claim  that  it  could  be  admitted.  Thei-efore  it  must  aj^ear 
affirmatively  that  it  was  before,  in  order  to  make  it  competent.  That  ia  my 
proposition.  It  does  not  appear  affirmatively  to  have  been  before,  and  I  think 
it  was  afterward  ;  but  of  that  I  am  trying  to  make  myielf  certain  -by  an 
examiaation. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  evidence  is  coMpetent. 
It  will  be  for  the  Senate  to  judge  of  its  value.  He  will,  however,  put  ^e 
question  to  the  Senate  if  any  senator  desires.  [After  a  pause.]  You  will  pro- 
ceed, Mr.  Welles.      ■ 

Mr.  EvARTs.  You  will  be  so  gocd  as  to  answer  the  question,  Mr.  Wellfls. 

The  WiTNEse.  I  should  like  to  have  it  read. 

The  Chief  Clebe.  The  question  is : 

What  paesed  tietweea  jou  and  Ibe  President  after  jou  made  that  commuQication  and  in 
reference  (o  that  cominuuieation! 

The  Witness.  I  camtot  repeat  the  words,  perhaps,  exactly;  but  yet  I 
sfaonld  think  the  first  words  of  the  President  were :  "  I  do  not  know  what 
Emory  means;"  or  "I  do  not  know  whatEmory  iB«Wut."  I  remarked  {hat 
I  th«Dght  he  ought  to  know ;'  that  if  he  was  fiummoning  high  officers  at  aaeli  a 
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time  the  evening  before,  it  mnst  he  for  a  reaFon,  and  it  was  hie  duty,  I  thought, 
to  send  for  General  Emory,  and  to  inquire  into  the  facts.  He  hesitated  eome- 
vhat.  We  had  a  little  conren&tion,  and  I  think  be  said  that  he  would  send 
for  him.  He  either  said  he  would  send  for  Emory,  or  that  he  would  send  and 
inquire  into  this.  I  think  he  said  he  would  send  for  him.  That  was  about  the 
conversation. 

By  Mr.  Evahts  : 

Q.  Now,  Mr.  Welles,  I  will  call  your  attention  to  the  Slst  of  February  of 
this  year,  at  the  time  of  the  close  of  the  cabinet  meetigg  on  that  day.  At  what 
hour  was  the  cabinet  meeting  held  on  that  day,  Friday,  the  21at  of  February  ? 

A.  At  12.     Twelve  is  the  regnlar  hoar  of  meeting. 

Q.  That  is  the  usual  hour,  and  that  is  the  usual  day  for  cabiuet  meetings? 

A,  Yes,  sir ;  Tuesdays  and  Fridays. 

Q.  Did  you  at  that  time  have  any  interview  with  the  President  of  the  United 
States  at  which  the  subject  of  Mr.  Stanton's  removal  was  mentioned? 

A.  I  did. 

Q.  About  what  hour  of  the  day  was  that  1 

A.  I  cannot  fix  it.  It  must  have  been,  perhaps,  in  the  neighborhood  of  2 
o'clock. 

Q.  Had  you,  up  to  that  time,  heard  of  the  removal  of  Mr.  Stanton  J 

A.  I  had  not  until  the  close  of  the  cabinet  business  that  day. 

Q.  When  the  cabinet  meeting  was  closed,  this  interview  took  place,  at  which 
the  subject  was  mentioned  1 

A.  The  President  remarked—— 

Mr.  Manager  Butler.  Stop  a  moment. 

Mr.  EvARTS,  (to  the  witness.)  You  need  not  state  now  what  it  was  the  Pres- 
ident said  ;  but  that  is  the  time  he  made  the  commuuicatioa  t 

The  Witness.  Yes,  sir. 
By  Mr.  Evarts  : 

Q.  What  passed  between  you  and  the  President  at  that  time  ? 

Mr.  Manager  Butler,  We  object  to  that. 

The  ChiEF  JusTrcB.  Counsel  will  please  reduce  their  question  to  writing. 

Mr,  EvAKTS.  I  will  state  what  I  propose  to  prove. 

Mr.  Oo\NBS8.  I  move  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and,  at  the  expiration  of  the  recess,  the  Chief 
Justice  resumed  the  chair. 

Mr,  Ev4HTS.  Before  presenting  in  writing  the  question  which  was  objected 
to,  I  wish  to  ask  one  or  two  preliminary  questions  of  Mr.  Welles  before  going 
farther.  (To  the  witness.)  Did  the  President  proceed  to  make  auy  communi- 
cation to  you  on  this  occasion  concerning  tlie  removal  of  Mr.  Stanton  and 
the  appointment  of  Creneral  Thomas  ? 

A.  Yes;  he  did. 
.    Q.  Was  this  before  the  cabinet  meeting  had  broken  up ;  or  at  what  stage  of 
your  meeting  was  it] 

A.  We  had  concluded  the  departmental  business,  and  were  about  separating 
when  the  President  remarked " 

Mr.  Manager  Binoham.  You  need  not  state  anything  be  said. 

Mr.  EvAR-Js.  It  was  then  that  be  made  the  communication,  whatever  it  was  1 

The  Witness.  At  that  time  he  made  the  commnnieation. 

Q.  Who  were  present? 

A.  I  believe  all  the  cabinet  were  present.    Perhaps  Mr.  Stanbery,  the  Attor- 
jKf  General,  was  not.    He  waa  a  gOod  deal  absent  during  the  session  of  the 
Saprene  Court. 
'Q.  All  were  present,  nnlns  it  be  Mr.  Stanbery,  yon  think? 


A.  I  think  so. 
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Mr.  EvARTS.  Now,  Mr.  Chief  Justice  tmd  Senators,  I  offer  to  prove  that  com- 
munication and  etibmit  It  in  tble  form: 

We  offer  to  prove  that  on  this  occasion  the  PresMeDl  communieated  to  Mr.  Welles  and  the 
otb«r  member  of  his  cabinet,  before  tbe  nH«tiiig  broke  up,  that  he  had  remored  Mr,  gtanton 
and  appointed  General  Thonias  Secretary  of  War,oi  tniertm,  and  that  upon  the  inqiury  bj  . 
Mr.  Welles  whether  General  ThouiuBwaa  iaposseBsion  of  the  office  the  President  replied  that 
he  was ;  nnd  upon  further  question  of  Mr.  Welles  whether  Mr.  Stanton  acquiesced,  the  Pres- '' 
ident  replied  that  he  did ;  all  Itat  be  required  was  time  to  remove  his  papers. 

Is  tliat  objected  to  ? 

Mr.  Manager  Butler.  Yes,  air.  In  reference  to  this  question  I  want  to  call 
the  counsel's  attention  to  the  state  of  the  fact.  I  understood  Mr.  Welles  said 
that  after  the  cabinet  meeting  broke  up 

Mr.  EVARTS.  No.  I  have  put  that  according  to  the  fact.  You  were  out,  I 
believe,  when  it  waa  brought  out.  It  was  after  they  bad  got  through  what  he 
calls  their  depai'tmental  busiaese,  but  before  the  meeting  broke  up,  that  tho 
President  made  the  communication. 

Mr.  Manager  "Wilson.  Before  they  separated. 

Mr.  EvARTs.  Before  the  meeting  broke  up.  It  waa  in  the  cabinet  meeting 
not  yet  broken  up. 

Mr.  Manager  Butler.  We  have  the  honor  to  object  to  this. 

The  Chief  Justice.  The  Secretary  will  read  the  proposition  so  that  it  can 
be  heird  by  the  Senate. 

The  Secretary  read  the  offer,  as  follows : 

We  oifer  to  prove  that  on  this  occasion  the  President  coaimuDicatea  to  Mr,  Welles  and  the 
other  members  of  his  cabinet,  before  the  meeting  broke  up,  that  hehad  removed  Mr.  Stanton 
and  appointt^d  General  Thomas  Secretary  of  War  ad  inltrim,  iuid  that  upon  the  iikquiry  by 
Mr.  Welles  whether  General  Thomas  was  in  poBsessiOD  of  the  office  the  President  replied  that 
he  was;  and  upon  further  question  of  Mr.  WsUes  whether  Mr,  Stanton  acquiesced,  ihePrai- 
ident  replied  that  he  did;  all  that  he  required  was  time  to  remove  his  papers. 

Mr.  Manager  Butler.  Mr.  President  and  Senators,  as  it  seems  to  us,  this 
does  not  come  within  any  possible  proposition  of  law  to  render  it  admissible. 
It  is  now  made  certain  that  this  act  was  done  without  any  consultation  of  his 
cabinet  by  the  President,  whether  that  consultation  waa  to  be  held  verbally,  as 
I  think  is  against  the  constitutional  provision,  or  whether  the  theory  is  to  be 
adopted  that  the  President  has  a  right  to  consult  with  his  cabinet  upon  ques- 
tions of  his  conduct.  I  should  hardly  have  dared,  perhaps,  to  speak  upon  this 
question  of  constitutional  law  with  any  confidence,  except  so  far  as  to  bring  to 
the  mind  of  the  Senate  that  the  President  has  no  rigiit  to  call  upon  his  cabinet 
save  through  the  constitutional  method,  were  I  not  Some  out  in  it  by  the  opin- 
ion of  Jefferson.  Early  in  the  government  he  took  the  same  view  that  I  have 
heretofore  bad  the  honor  incidentally  of  stating  to  the  Senate.  There  seeros  to 
be  good  reason  for  it,  because  the  heads  of  departments  were  in  the  first  place 
never  expected  to  be  a  cabinet ;  there  were  but  three  of  them.  There  has  oeen 
a  gradual  growing  up  of  this  practice.  The  Constitution  wisely,  for  good  pur- 
poses, required  that  when  the  President  wanted  the  advice  of  an?  one  of  his 
principal  officers  he  sbould  ask  (hat  advice  in  writing,  and  it  shoula  be  given  in 
w^ting,  so  that  it  should  remain  for  all  lime  exactly  what  the  advice  was  which 
he  received,  and  exactly  the  point  made. 

And  the  reason  of  that  was,  there  had  been  an  attempt  in  the  various  trials 
of  impeacljment  of  members  of  cabinets  to  put  in  the  uct  of  the  order  of  the 
King  to  the  cabinet,  or  the  advice  of  various  members  of  the  cabinet  to  each 
other.  That  had  been  exploded  in  the  Earl  of  Danby's  case.  That  questiou 
used  to  arise  under  that  state  of  iacts  before  courts  of  impeachment,  out  our 
fatliers  evidently  did  not  mean  that  it  should  arise  here. 

But  that  is  not  this  case,  and  I  have  only  adverted  to  this  to  make  the  clear 
distinction '  wbitever  may  he  the  character  of  the  act  of  removal  of  Edwin  M. 
Stanton  and  the  act  of  appointment  of  Lorenzo  Thomas,  I  am  glad  that  it  Ifl 
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BOTT  niAde  quite  entain  by  Ae  teBtitnonjr  of  the  SeorBtary  of  the  Navy  (♦ho 
declares  he  never  heard  of  it  nnlil  after  it  «raB  d<me)  that  it  was  not  done  by 
the  advice  of  the  cabinet ;  that  the  President  was  solely  reaponaibie  for  it ;  «nd 
vf<m  that,  hie  own  wle  jeapoBBthiiity,  he  acted.  Now,  the  question  is,  after  Iw 
faaa  done  the  act,  after  he  haa  thoug^ht  it  waa  anccesaful,  after  ho  thonght  Ht, 
Stanton  had  yielded  the  office,  can  he,  by  his  narration  of  what  he  had  done 
and  what  he  intended  to  do,  shield  himaelf  before  a  tribunal  from  the  conee- 
qnencea  of  that  act  ?  Is  it  not  exactly  the  same  qneation  which  j-ou  decided 
yeaterday  by  almost  unexampled  unanimity  in  the  case  of  Mr.  Perrin  and  Mr. 
Selye,  the  inember  of  Congi'esH,  on  that  aame  day,  a  few  minutes  earlier  or  a 
few  minutes  later  I  They  ofiered  in  evidence  here  what  he  told  Mr.  Perrin  and 
what  he  told  Mr.  Selye  ;  they  complicated  it  by  the  fact  .that  Mr,  Selye  was  a 
member  of  Congress;  and  dte  Senate  decided  by  a  vote' which  indicated  a  very 
great  strength  of  opmion  tJiat  that  sort  of  narration  could  not  be  put  in. 

Now,  is  this  any  more  than  narration  T  It  was  not  to  take  the  advice  of  Mr. 
Wellea  as  to  what  he  should  do  in  the  future,  or  upon  any  question  ;  it  was 
mete  information  given  to  Mr.  Wellea  or  to  the  other  members  of  the  cabinet 
after  they  had  separated  in  their  cabinet  consultation,  and  while  they  were  meet- 
ing together  as  any  other  citizens  might  meet.  It  wonld  be  as  if,  after  yon 
adjourned  here,  somo  question  should  be  attempE«d  to  be  put  in  as  to  the  action 
of  the  senate  because  the  senators  had  not  left  the  room.  Again,  I  aay  it  waa 
simply  a  narration,  and  that  narration  of  his  intent  and  purposes,  his  thoughts, 
expectations,  and  feelings. 

I  do  not  propose  to  argue  it  farther  until  1  hear  something  showing  why  we 
■re  to  distinguish  this  case  fi-Mn  the  case  of  Mr.  Perrin,  on  which  yon  voted 
yesterday.  Mr.  Perrin  tella  yon  that  on  the  88d  he  waited  for  the  cabinet 
meeting  to  break  up,  and  aa  soon  as  it  broke  up  he  went  in  with  Mr.  Selye,  and 
then  the  President  undertook  to  tell  him.  Ton  said  that  was  uo  evidence. 
Now,  when  he  undertook  to  tell  Mr.  "Welles,  is  that  any  more  evidence  1  I  can- 
not distinguish  the  cases,  and  I  desire  to  hear  them  distinguished  before  I 
attempt  an  answer  to  any  auch  distinction. 

Mr.  EvARTs.  Mr.  Chief  Justice  and  Senators,  certainly  nothing  has  yetpro- 
ceeded  from  the  mouth  of  this  witness  which  has  shown  that  the  act  of  removal 
of  Mr.  Stanton  or  of  appointment  of  General  Thomas  had  taken  place  with- 
out previous  advice  from  the  cabinet.  However  that  fact  may  he,  nothing  as 
yet  has  been  said  to  show  it.  All  that  has  been  proved  is  that  Mr,  Welles  had 
1  not  before  that  heard  of  the  fact  that  he  had  been  removed..  That  is  all  as  it 
now  stands.     I  merely  correct  that  impression  for  the  moment. 

So,  too,  I  wish  no  mia understanding  as  to  the  situation  of  ibe  members  of  the 
cabinet  toward  the  President,  as  being  still  in  their  cabinet  meeting  with  nnfin- 
lahed,  unadjourned  counsel.  I  think  the  honorable  manager  is  a  little  in  diffi- 
culty on  that  point  from  having  an  impression  beyond  the  case  as  it  was  left 
by  the  witness  when  he  left  the  stand  before  the  recess,  and  not  attending  to 
the  differences  made  by  his  anawers  to  my  questions  since  he  returned,  my 
desire  being  to  get  at  the  precise  fact. 

-  Now,  then,  it  atanda  thua,  that  at  a  cabinet  meeting  held  on  Friday,  the  Slst 
of  February,  when  the  routine  business  of  the  different  departments  was  over, 
and  when  it  was  in  order  for  the  President  to  communicate  to  his  cabinet  what- 
ever he  desired  to  lay  before  them,  the  President  did  communicate  this  fact  of 
th«  removal  of  Mr.  Stanton  and  the  appointment  of  General  Thomas  ad  interim, 
And  that  Ihercupon  his  cabinet  officers  inquired  aa  to  the  posture  in  which  the 
matter  stood,  and  as  to  the  situation  of  Uie  office  and  of  the  conduct  of  the 
retiring  officer.  Here  we  get  rid  of  the  au^neBtioD  that  it  is  a  mere  commnni- 
eation  to  a  casual  visitor  which  made  the  ataple  of  the  argument  yesterday  against 
the  Inb^uction  of  the  evidenae  aa  to  the  conversation  with  Mr.  Perrin  and  Mr. 
Selye.    We  now  present  you  the  communication  mode  by  the  President  of  the 
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United  States  while  thig  aet  waa  in  tbe  rery  praoaas  of  execution,  while  it  wae 
yet,  as  we  eay  in  law,  insert,  being  done. 

It  being  in  fieri,  the  Preaideat  communicates  the  fact  how  this  public  tranB- 
ootion  has  been  performed  and  is  going  on,  and  we  axe  entitled  to  that  as  a  part 
of  the  res  gotat  in  its  sense  of  a  governmental  act,  with  all  tiie  benefit  that  can 
come  from  it  ia  any  future  consideration  yon  are  to  give  to  the  matter  as  bearing 
upon  the  merits  and  tbe  gnilt  or  innocence  of  the  President  in  tbe  premises.  It 
bears,  as  we  say,  directly  upon  tbe  question  whether  there  had  been  any  other 
purpose  than  the  placing  of  the  office  in  a  proper  condition  for  ibe  public  ser- 
vice according  to  the  announcement  of  the  President  as  his  intention  when  he 
conversed  with  General  Sherman  in  the  January  preceding ;  and  it  negatives 
all  idea  that  at  the  time  that  .General  Thomas  to  Mr.  Wilkeson  or  to  tbe 
Dakota  delegate,  Hr.  Burleigh,  was  spying  or  suggesting  anything  of  force,  tbe 
Fresideut  was  tbe  author  of,  or  was  responsible  for,  his  statements.  The  troth 
is,  it  presents  the  transaction  as  wholly  and  completely  an  orderly  and  peaceful 
movement  of  the  President  of  the  United  States,  as  in  fact  it  was,  and  no  evi- 
dence has  been  given  to  tbe  contrary,  of  any  occurrence  disturbiug  that  peace- 
ful order,  and  as  the  situation  in  which  its  completion  left  the  matter  m  the 
mind  of  the  President  up  to  that  point  of  time. 

Mr.  CuBTiS.  Mr.  Chief  Justice,  I  desire  to  add  to  what  my  colleagne  has 
said  a  very  few  observations  of  a  slightly  different  character  from  ihoee  which 
he  has  addressed  to  tbe  Senate.  We  are  anxious  that  this  testimony  now 
ofiered  should  be  distinguished  in  the  appr^ension' of  the  Senate,  as  it  is  in 
our  own,  from  an  offer  of  advice,  or  from  the  giving  of  advice  by  the  cabinet 
to  the  President.  We  do  not  place  our  application  for  the  admission  of  this 
evidence  upon  the  ground  that  it  is  an  act  of  giving  advice  by  bis  councillors  to 
tbe  President.  We  place  it  upon  the  ground  that  this  was  an  official  act  done 
by  the  President  himself  when  he  made  a  comnmni cation  to  bis  couaciDors  con- 
cerning this  change  which  he  had  made  in  one  of  their  nnmbcir;  that  that  was 
strictly  and  purely  an  official  act  of  .the  President,  done  in  a  proper  mauner,  the 
subject-matter  of  which  each  of  those  councillors  was  juterested  in  in  his  public 
capacity,  and  which  it  was  proper  for  tbe  President  to  make  known  to  them  at 
the  earliest  moment  when  he  could  make  snch  a  communication. 

Now  I  wish  to  say  a  word  in  respect  to  the  character  of  this  council,  in  reply 
to  ihe'remarks  of  the  honorable  manager  conceruing  the  coniititntional  rights 
and  powers  of  the  President  in  respect  to  them.  I  understand  the  honorable 
manager  to  have  rested  his  views  concerning  the  constitutional  character  of  those 
councillors  upon  what  he  understands  to  be  Mr.  Jefferson's  opinions  and  praC' 
tiee.  I  wish  to  bring  before  the  Senate  in  this  connection,  and  somewhat  in 
advance  of  the  question  which  will  presently  arise  respecting  advice  given  by^ 
these  officers,  the  practice  of  this  government  concerning  such  a  e.onncll ;  and'  I 
beg  to  refer  the  Senate,  in  the  first  place,  to  a  passage  ^m  the  Pederaliet.  Iq 
its  commentary  upon  that  provision  of  the  Constitution  which  enables  the  Presi- 
dent to  require  the  opinion  in  writing  "  of  the  principal  officer  in  each  of  the 
executive  departments  upon  any  subject  relating  to  the  duties  of  their  respective 
offiws,"  I  read  from  Dawson's  edition  of  the  Federalist,  pages  516,  517. 

Mr.  JoHNSO.v.  Whatis  the  nnmber? 

Mr.  CORTIS.  Number  .73.  Tbe  author,  in  the  first  place,  qnotes  what  I  have 
teod  tion\  the  Constitution,  and  then  makes  this  remuk,  and  passes  from  the 
subject  as  requiring  no  farther  discussion  or  examination  : 

This  I  consider  as  a  mere  redundancy  in  tbe  plan;  as  the  right  for  which  it  provides 
wowid  resnlt  of  itself  from  tha  offioe. 

Msr.  Johnson.  That  Is  by  Hr.  Hamilton. 

Mr.  CuBTis.  That  is  Mr.  Hamilton.  Now,  in  respect  to  the  practice  of  this 
govemaent.andparticnlarly  thepractioeof  Mr.  Je^non.initsielations  to  what 
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had  preceded  under  otkae  Pruid«Bts,  I  b^  leave  to  refer  to  Mr,  G-.  T.  Curtis'a 
Hifltory  of  the  OonBtitatioo,  volume  2,  page  409,  note  ;  V  ■■^k;/\7'<^ 

'Thoie  who  are  not  btnitlK  with  the  preeiBs  itrueture  of  Che  American  goveromant  will 
prolMiblj  be  surpriged  to  iwm  that  whtil  is  in  prao^ce»(nnetimes  called  tho  "  cabinet "  has  no 
constltutiODa!  eiistence  aa  a  director;  bodf,  or  one  that  ctui  decide  anything.  The  Uieory 
of  o«r  government  is,  that  what  helonga  to  the  eiecotive  power  is  to  bo  eiercised  by  the 
uoconlrolled  will  of  the  President.  Acliogupon  the  clause  of  the  Conslitutioa  which  empow- 
ew  tlia  President  to  call  for  the  opinions  !□  writing  of  the  heads  of  departmanls.  Washington, 
th«  Drst  President,  comitteDoed  llie  practice  of  taking  their  opioions  in  separale  consultation; 
and  he  ^tso,  upon  important  oocssioos,  assembled  thsm  for  oral  diacuasion  in  the  form  of  a 
conncil.  After  having  heard  the  reasons  and  opiuioDs  of  each  he  decided  the  course  to  be 
pursued. 

And  I  may  meutioo  here  in  paaeing.  that  if  eenators  have  the  curiosity  to 
look  into  the  history  of  the  period  they  will  find  that  the  latter  courae  waa  pur- 
BUed  by  General  .Washington,  eepecially  tffwaid  the  close  of  his  first  and  during 
his  eecond  administrations,  on  very  important  occasions,  one  of  the  most  promi- 
nent of  which  was  the  difficnlty  with  the  French  minieter,  M.  Genet,  and  the 
course  that  was  parsued  fcy  the  government  growing  out  of  those  complicaUons. 
The  author  proceeds : 

The 
;ticB.     When  a  qii 
_    _.  . heads  of  denartoiei 

self  bat  as  one.  Bat  he  always  seems  to  have  oonsidered  that  he  had  the  power  to  derade 
against  the  opinion  of  his  cabinetj  That  he  never  or  rarely  eiercised  it  was  owing  partly  to 
iSe  unanimity  of  Bentimant  that  prevailed  in  his  cabinet,  and  to  his  desire  to  preserve  that 
unanimity,  and  partly  to,  his  disinclination  to  the  eiercise  of  personal  power.  When  there 
weK  di^rences  of  opinion  be  aimed  to  produce  a  unanimous  res  nit  by  disouasicu,  aud  almost 
»tw ays  succeeded.  But  be  admits  that  this  practice  made  the  Executive,  in  fact,  a  directory. 
And  then  references  are  given  to  Mr.  Jefferson's  works  in  support  of  this 
Btatement.  The  author  does  not  continue  to  speak  of  the  subsequent  practice 
of  the  govenimeat,  as  that,  no  doubt,  was  considered  to  be  very  familiar,  hie 
pnrpOBe  being  merely  to  point  out  the  origin  of  these  two  practices  ;  the  one 
being  that  the  members  of  the  cabinet  were  called  together  and  a  consultation 
held,  and  then,  as  the  result  of  that  consultation,  the  President  decided ;  the 
Other  practice  being  that  a  vote  was  taken  in  the  cabinet,  tlie  President  himself 
ordinarily  counting  as  one  in  that  vote,  but  always  understanding  that  he  bad 
the  power,  if  he  thought  proper  to  eiert  it,  to  decide  the  question  independently 
of  the  votes  of  the  cabinet.  That,  I  understand,  has  continued  to  be  the  practice 
from  Mr.  Jefferson's  time  to  the  present  day,  and  including  ail  the'  Presidents 
who  have  intervened  during  that  period. 

I  have  made  these  renjarks  because  they  seem  to  me  to  have  an  application, 
pot  merely  to  the  testimony  now  offered,  but  to  other  evidence  which  we  shall 
have  occasion  to  present  to  the  Senate  subsequently.  They  are  pertinent  to  the 
question  now  under  consideration,  for  they  go  to  show  that,  under  the  Gonstitu- 
tton  and  laws  of  the  United  States,  aa  practiced  on  by  every  President,  includ- 
ing General  Washington  and  Mr.  Adams,  cabiiiet  miuisters  were  assembled  by 
them  as  a  council  for  the  purposes  of  consultation  and  decision ;  and,  of  course, 
when  thus  assembled,  a  communication  made  to  them  by  the  President  of  the 
United  States  concerning  an  important  official  act  which  waa  then  in  fifrt,  in 

frocesB  of  being  executed  and  not  yet  completed,  is  itself  an  official  act  of  the 
'resident,  and  we  submit  to  the  SentUe  that  we  have  a  right  to  prove  it  in  that 
character. 

A  reference  has  been  made  by  the  honorable  manager  to  attempts  which  have 
sometimes  been  made  in  England  by  ministers  to  defend  themselves  under  the 
orders  of  the  king.  Everybody  who  understands  die  British  eonatitution  ^nowa 
that  that  ia  in  the  nature  of  the  government  an  absordity.  The  king  is  not 
responsible  J  the  ministers  are;  and  therefore  any  order  which  the  kirtg  giveB 
contrary  to  law  is  executed  by  his  ministers  on  their  own  responsibility,  ana  not 
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upoa  that  of  the  sovereign.  -la  the  United  States  it  is  wholly  otlietwiae  ;  the 
reap  one  ibility  is  on  the  Pteeident;  but  among  other  reaponsibilitiea  which  it 
involves  is  the  responsibility  to  seek  and  weigh  and  consider  the  advice  which 
it  is  proper  fur  htm  to  receive. 

Mr.  Manager  Butler.  Mr.  President,  I  nhall  not  pursue  the  discuasioa  as  to 
whether  advice  given  by  the  cabinet  to  the  President  would  be  competent, 
because  it  is  agreed  by  the  counsel  for  the  President  last  up  that  this  was  neither 
to  get  advice,  nor  was  there  anything  in  the  nature  of  advice. 

It  is  said,  that  it  is  an  official  act.  I  had  supposed  up  to  this  mnnient — ay, 
and  I  suppose  now — that  there  is  no  act  that  can  be  called  an  official  act  of  an 
officer  which  is  not  an  act  required  by  some  law  or  some  duty  irapoBsd  upoa 
that  officer.  Am  I  right  in  my  ideas  of  what  is  an  official  act  t  It  is  not  every 
volunteer  act  by  an  officer  that  is  official.  Frequently  such  acts  are  officious, 
not  official.  An  official  act,  allow  me  to  say,  is  an  act  which  the  law  requires, 
or  a  duty  which  ie  enjuined  upon  the  officer  by  some  law,  or  some  regulation,  or 
in  some  manner  as  a  duty.  Will  the  learned  counsel  tell  the  Senate  what 
constitutional  provision,  what  statute  provision,  what  practice  of  the  govern- 
ment requires  the  President  at  any  time  to  inform  bis  cabinet  or  any  member 
of  them  whatever  that  he  has  removed  one  laan  and  put  in  another,  and  that 
that  other  man  is  in  office  ?  If  there  is  any  such  law  it  ha^  escaped  my  atten- 
tion.    I  am  not  aware  of  it. 

The  only  law  that  ever  has  been  made  on  this  subject  is  the  law  of  March  S, 
1867,  which  requires  the  President  to  inform  one  member  of  his  cabinet,  to 
wit,  the  Secretary  of  the  Treasury,  when  ho  suspends  an  officer,  and  then  re- 
quires the  Secretary  of  the  Treasury  to  inform  the  accounting  officers  of  the 
treasury,  so  that  tbat  suspended  officer  shall  by  no  accident  get  his  salary.  Up 
to  that  time  there  never  was  any  law  requiring  any  such  information,  and  that 
law  is  a  special  one  for  a  special  purpose  ;  and,  in  the  case  of  the  suspension  of 
Mr.  Stanton,  was  carried  out  by  the  President,  he  sending  to  the  Secretary  pri- 
vately— specially,  I  should  say,  rather  than  privately — sending  to  the  Secre- 
tary specially  the  fact  that  there  had  been  sucti  removal,  and  the  Secretary,  as 
we  have  proved  by  Mr.  Creecy,  informed  his  subordinates,  as  the  act  of  March 
S,  1867.  the  tenure  of  civil  office  act,  required. 

If  I  am  right,  senators,  and  there  is  no  official  duty  on  the  President  to  inform 
his  cabinet,  whether  in  session  or  out  of  session,  whether  just  as  they  broke  up 
or  after  they  had  got  through  the  routine  of  basiness,  or  at  any  other  time,  aa 
to  such  a  proceeding  on  his  part,  then  I  undertake  to  say  it  is'not  an  official  act ; 
it  is  an  act  required  by  no  law,  by  no  practice,  so  far  as  it  is  in  evidence  here, 
and  by  no  duty. 

Now.  then,  what  is  offered  1  He  had  done  the  act.  While  the  counsel  took, 
exception  to  my  stating  to  the  Senate  that  it  was  in  evidence  that  this  was  not 
a  consultation  of  the  cabinet,  that  the  cabinet  had  never  consulted  upon  the 
removal  of  Mr.  Staiiten  in  the  manner  and  form  in  which  it  was  done,  and  that 
was  fairly  to  be  gathered  from  Mr.  Secretary  Welles's  testimony,  yet,  I  observe 
that  he  did  not  state  to  the  Senate  that  the  cabinet  ever  was  consulted  with 
upon  the  question  of  removing  Mr.  Stanton  in  manner  and  form  as  it  was  done  ; 
and  whenever  he  or  anybody  does  state  it,  I  have  the  President's  declarations, 
which  I  can  prove,  that  it  was  not  so.  Therefore,  I  assume  it  never  will  be 
stated. 

Now,  then,  what  is  offered  t  Stanton  has  been  removed  by  the  act  of  the 
President;  and  thereupon,  without  asking  advice — because  that  is  expressly 
waived  by  the  laamed  counsel  last  addressing  us — ^not  as  a  matter  of  advice,  the 
President  gives  information.  Now,  how  can  that  information  be  evidence? 
How  can  he  make  it  evidence  t  The  information  is  required  hy  no  law  j  was 
giveu  for  no  purpose  to  carry  out  any  official  duty  j  was  the  mere  narration  of 
what  the  President  chose  to  narrate  at  that  tisae. 
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More  than  that,  sir ;  it  ia  said  that  thii  mast  prove  the  case  of  the  President ; 
and  the  gravity  with  which  it  W^b  argued  by  both  coutlBe!  ehowa  the  importance 
they  place  upon  it.  It  ie  aaid  this  most  prove  the  case  of  the  President,  hecanBe 
it  proves  that  then  he  had  no  idea  of  using  force,  I  should  have  no  objection 
to  graat  that  at  that  moment  he  had  no  idea  of  using  force,  because  he  at  that 
time  supposed  thit  Mr.  Stanton  had  yielded  the  office,  and  there  was  no  occasion 
to  use  force. 

Therefore  he  bad  no  idea  of  force  at  that  moment  of  time,  if  he  told  the  truth. 
He  Bays,  "Stanton  is  out  and  Thomas  is  in ;  and  it  is  all  Bettled."  Then  he  . 
did  not  mean  to  use  force.  But  what  did  he  mean  to  do  in  case  Stanton  resisted,- 
as  Stanton  did  resistl  That  is  the  qucHtion  for  the  Senate.  What  did  he  coq- 
tempIateT  What  had  been  io  his  mind?  General  Sherman  lets  it  out  here 
that  he  and  the  President  aaid  something  about  force.  General  Sherman  uses 
the' word  "force."  Where  did  he  get  that  idea?  Sherman,  with  great  caution, 
says,  "  I  agree  that  I  do  not  know  that  he  said  anything  from  which  I  got  the 
idea  of  force ;  so  that  I  could  say  what  be  said,  or  that  be  said  anything  from 
which  I  had  a  right  to  infer  it."  But  he  said  something  from  which  Sbermaa 
did  infer  it,  and  he  put  the  word  "  force"  here  before  you  of  his  own  ft-ee  will 
and  accord.  It  Ijore  on  his  mind  ;  and  when  the  learned  senator  [Mr.  Howard] 
asked  what  force  was  meant,  what  did  the  President  say  about  force,  Sherman 
Baid—-!  give  the  substance  now — "  I  cannot  say  what  he  said  that  would  justify 
me  in  using  the  word  '  force.' "  The-  record  is  before  you,  senators.  Tou  will 
correct  me  if  I  am  wrong ;  but  I  thitik  I  am  exactly  right  iu  substance. 

That  testimony  being  in,  and  other  testimony,  how  does  the  President's  nar- 
ration, after  be  thought  Stanton  had  given  up  the  oifice  peaceably,  (when,  if  I 
may  use  a  common  phrase,  he  was  chuckling  over  the  fact  to  his  cabinet  that 
he  had  got  possession  of  the  office  easier  than  he  expected  to  do,)  form  a  piece 
.  oi  evidenre  in  this  case  ?  How  can  it  be  put  in  t  Senators,  you  may  think 
this  piece  of  evidence,  and  perhaps  you  in  some  of  your  decisions  have  pro- 
ceeded upon  that  hypothesis— I  have  no  right  to  know,  but  I  trust  without 
offence  I  may  suggest  it — yon  may  think  that  this  particular  piece  of  evidence 
does  not  weigh  much,  and  that,  perhaps,  it  is  best  to  let  it  in  because  it  does 
not  weigh  much.  But  the  counsel  on  the  other  side  think  it  weighs  heavily, 
for  both  of  them  argue  it  with  great  care.  I  say  you  may  put  it  upon  that 
ground ;  but  it  lays  the  foundation  for  other  information,  other  declarations  to 
the  oriter  members  of  the  cabinet ;  and  I  do  not  know  where  you  can  atop ;  and 
whenever  you  attempt  to  stop  you  simply  involve  yourselves,  I  respectfully 
submit,  in  an  inconsistency,  that  yon  ruled  in  what  was  said  to  Mr.  Welles  and 
refused  to  rule  in  what  was  aaid  to  Mr.  A  or  Mr,  B  thereafter ;  lor  it  is  impos- 
sible, in  my  judgment,  to  dtstingniBh  the  cases. 

As  yet  I  have  not  beard  any  legal  distinction  between  the  case  of  Perriri  and 
the  case  of  Welles,  between  what  was  said  to  Perrin  and  what  was  said  to 
Welles.  The  only  distinction  is  that  one  was  a  cabinet  officer  and  the  Other 
was  not;  but  is  that  a  legal  distinction,  when  they  themselves  admit  that  it 
was  not  submitted  to  the  cabinet  officer  for  the  purpose  of  asking  advice,  or  for 
any  like  purpose  J  It  is  a  mere  piece  of  information.  Nor  do  they  stop  there. 
They  then  propose  to  put  in  what  the  President  thought  he  would  do.  That 
is  the  offer.  Now  can  that  be  evidence  1  Can  you  distinguish  it  from  the  case 
of  Perrin  yesterday  ;  I  mean  by  any  legal  distinction  ? 

Mr.  EvARTS.  Mr.  Chief  Jnfftice  and  Senators,  I  connected  this  piece  of  evi- 
dence, which  I  suppose  may  rightftilly  be  introduced  as  a  part  of  the  action  of 
the  Preeident,  with  previona  testimony  that  had  been  given  as  to  what  hts 
expectation  was  would  happen  on  the  part  of  Mr,  Stanton  when  be  should  make 
an  order,  for  his  removal,  as  made  known  to  as  in  the  testimony  of  General 
Sfaermai);  and  I  cannot  conlont  to  that  testimony  being  either  misconceived  or 
misrepreBented.    That  witness  aaid  "  soitietliiDg  was  said  about  force,  and  then 
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the  President  said  there  will  be  no  oecasion  for  that,  becBoae  Mr.  Stanton  will 
retire;"  and  in  answer  to  the  question  of  the  honorable  senator  from  Michigan 
aa  to  what  was  said  about  force,  the  witneea  assumed  to  himself  that  all  that 
was  said  about  force,  all  that  had  the  idea  of  force  in  it,  proceeded 
from  himself  in  the  form  of  his  qaestton  as  to  what  would  happen  in  case  Mr, 
Stanton  should  .resist  or  refuse,  aad  then,  not  only  by  an  absolute  esclusion  of 
the  idea  that  the  President  used  any  words  of  force  from  his,  the  President's, 
mouth,  or  raised  a  notion  that  there  might  be  an  opportunity  or  occasion  fiw 
force,  proceeded  to  Bay,  with  that  precision  which  marked  all  his  reflective  and 
deliberate  testimony,  "The  President  did  not  convey  to  my  mind  any  idea  that 
force  was  to  be  used." 

Tl»  Chibf  Justice.  8enatora,  the  Chief  Justice  thinks  that  this  evidence 
is  admissible.  It  has,  as  he  thinks,  important  relations  to  the  res  gfs/a,  the 
very  transaction  which  forms  the  basis  of  several  of  the  articles  of  impeachment, 
and  he  thinks  it  also  entirely  proper  to  be  taken  intD  consideration  in  forminj^ 
an  enlightened  judgment  upon  the  intent  of  the  President.  He  will  put  the 
question  to  the  Senate  if  any  senator  desires  it.  ' 

Mr.  Cragin.  I  ask  for  the  yeas  and  nays  upon  It.  If  it  is  in  order  I  will  ask 
that  the  offer  to  prove  made  yesterday  in  the  ease  of  the  witness  Perrin  may  be  read. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  No  debate  is  in  order.  The  Secretary  will  call  the  rolL 
■  Mr.  CoN^ES8.  The  senator  from  New  Hampshire  calls  for  the  reading  of  « 
question. 

The  Chief  Justice.  What  (luestinn? 

Mr.  Conn  ess.  The  question  proposed  to  be  pnt  yesterday  to  another  witnesa, 
which  was  then  voted  upon. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  chief  clerk  being  uuable  to  find  the  written  offer  yesterday  submitted 

Mr.  Manager  Butler.  Here  is  the  Globe.     You  can  read  it  from  that. 

The  chief  clerk  read  the  offer  to  prove  in  the  case  of  the  witness  E.  0. 
Penin,  yesterday,  from  the  Globe,  aa  follows  : 

We  offer  to  prove  that  the  President  tben  stated  tbst  he  had  issued  an  order  for  the 
removal  of  Mr.  StsuUin  and  the  employment  of  General  Thomas  to  perform  the  duties  ai 
interim;  that  thereupon  Mr.  Perrin  said,  "  Supposing  Mr.  Stanton  should  oppoae  the  order!" 
The  President  replied,  "There  is  no  danger  of  that,  for  General  Thomas  is  alreaiy  in  the 
otSce."  He  then  added,  "It  is  onlja  temporary  arrangement ;  I  shail  send  in  to  the  Sonata 
at  once  a  good  name  for  the  office." 

Mr.  Co.NKLTNG.  What  was  the  time  referred  to  in  that  question  1 

Mr.  Sumne'b.  What  was  the  vote  of  the  Senate  on  that  t 

The  Chief  Justice.  The  Secretary  will  read  the  vote  of  the  Senate  on  diat 
subject. 

The  Sbcbetarv.  On  this  question  the  yeaa  were  9  and  the  nays  37. 

Mr.  Trumbull.  I  should  like  to  know  how  the  Senator  from  MassachusettB 
voted  upon  it.     [Laughter.] 

The  Chief  Justice.-  The  Secretary  will  read,  in  answer  to  the  question, 
the  vote  in  full. 

Mr.  Sherman.  I  object.     AH  this  ia  in  the  nature  of  argument. 

The  Chief  Justice.  The  Chief  Justice  thinks  it  all  out  of  order;  but  lest 
there  might  he  some  misapprehension  he  did  not  interpose. 

Mr,  HowABD.  I  should  like  to  hear  a  word  further  from  the  counsel  for  the 
accused  upon  the  subjects  embraced  in  the  questions  which  I  send  to  the  desk 
and  ask  the  Secretary  to  read  before  I  vote  on  the  question  under  consideration. 

The  chief  clerk  read  as  follows : 

In  what  wftj  does  the  eyidence  the  counsel  for  the  accused  now  offer  meet  any  of  the 
allegations  contained  iu  the  impeachment! 

How  does  it  affect  the  gravumeH  of  any  one  of  the  charges) 

Mr.  Evarts.  The  senators  will  perceive  that  this  question  anticipates  a  very 
43  I  P 
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extensive  field  of  inquiry,  first  as  to  what  the  gravamen  of  a1)  the^e  articles  is  ; 
»nd  secondly,  as  to  what  shall  finally  be  determined  to  be  the  limita  of  law  and 
fact  that  properly  press  upon  the  iseoes  here ;  but  it  is  enough  to  say,  probably, 
M  we  have  every  desire  to  meet  the  question  with  al!  the  intelligence  that  we 
can  command,  at  the  present  stage  of  the  matter,  without  going  into  these 
anticipations,  that  it  bears  upou  the  question  of  the  intent  with  which  this  act 
was  done,  as  being  a  qoalificalion  of  the  act  in  the  President's  mind  at  the  time 
he  announces  it  as  complete.  It  bears  on  the  conspiracy  articles,  and  it  hears 
spoa  the  eleventh  article,  even  if  it  should  be  held  that  the  earlier  articles,  upon 
^e  mere  removal  of  Mr.  Stanton  and  the  appointment  of  General  Thomas,  are  to 
ceaeein  the  point  of  their  inquiry,  intentiandaJl,  with  theconeummation  of  the  acts. 
Mr.  Manager  Wilso.v,  A  question  was  asked  by  a  member  of  the  Senate  as 
to  the  date  of  the  conversation  between  the  President  and  Mr.  Perrin.  That 
was  on  the  SJlst ;  but  a  few  moments  after  the  conversation  between  the  Presi- 
dent and  Mr.  Welles. 

The  Chief  Justicb.  The  Chief  Justice  will  restate  to  the  Senate  the  ques- 
tion as  it  presents  itself  to  his  mind.  The  question  yesterday  had  reference  to 
&e  intention  of  the  President,  not  in  relation  to.  the  removal  of  Mr.  Stanton,  as 
the  Chief  Justice  understood  it,  but  in  relation  to  the  immediate  appointment 
of  a  successor  by  sending  in  the  nomination  of  Mr.  Ewing.  The  question  to- 
day relates  to  the  intention  of  the  President  in  the  removal  of  Mr.  Stanton  ;  and 
it  relates  to  a  communication  made  to  his  cabinet  after  the  departmental  busi-- 
nesa  had  closed,  but  before  the  cabinet  had  separated.  The  Chief  Justice  is 
clearly  of  opinion  that  this  is  a  part  of  the  transaction,  and  that  it  is  entirely 
proper  to  ta^e  this  evidence  into  consideration  as  showing  the  intent  of  the  Presi- 
dent in  his  acts.     The  Secretary  will  call  the  roll. 

Mr.  Morton.  I  should  like  to  hear  the  proposition  read.     I  was  not  in. 

The  Ohibf  Justicb,  (to  the  Secretary.)     Read  the  proposition. 

The  chief  clerk  read  as  follows  : 

We  offer  to  proTe  that  on  tb<»  orcHsion  the  President  commiiDlcBt^d  to  Mr.  Wellea,  and 
the  other  membera  of  hia  cabiuot,  before  the  meeting  broke  up,  that  he  had  removed  Mr. 
Stanton  and  appointed  Oeonral  ThomaB  Secreturj  of  War  orf  inicrim;  and  that,  Upon  tbe 
inquiry  by  Mr,  Welles  whetlier  Geoetul  Thomfta  waa  in  posaeaaiun  of  Ihe  office,  the  Presi- 
'denl  replied  that  be  waai  aud  upon  further  question  of  Mr,  Welles,  whether  Mr.  Stanton 
acquiesced,  the  Freai<lent  rephnd  that  be  did ;  all  that  be  reqaired  was  time  to  remove  bis 
papers. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas,  36;  nays,  23;  aa 
follows : 

Ybas— Messrs.  Anthony,  Bayard,  Bnchalew,  Cole.  CoaklinK,  Corbett,  Davia,  Diion, 
Doolitlje,  Feaseoden.  Fowler,  Griiuee.  Hendricks,  Johnson,  McCroerj.  Morton,  Patterson 
of  TenricBsee,  Ross,  Snulsbury,  Sherman,  Spragne,  Sumner,  Trumbull,  Van  Winkle,  Vickgrs, 
and  Willey— 3I>. 

NAia-Mesars,  Cameron.  Cattail,  Connesa,  Cragin,  Drake,  Eilmunds,  Ferry.  Frellng- 
huyaen,  Harlan,  Howard,  Howe.  Morgan.  Morritl  of  Maine,  Morrill,  of  Vermont,  Patteraun 
of  Ni!w  Hampsbire,  Pomeroy,  RamsBj,  Stewart,  Tbayer,  Tipton,  WiUiams,  Wilson,  and 
Vales— 23. 

Hot  toting — Maflsrs.  Cbandler,  Henderson,  Norton,  Kye,  anfl  Wade^S. 

Tbe  Chikf  Justice.  On  this  question  the  yeas  are  26.  and  the  nays  are  23. 

Mr.  Chandlkh,  (who  had  just  entered  the  chamber,)  Mr,  President 

The  Chihf  JrsTTCK.  It  ia  too  late.  The  result  has  been  announced,  Tiie 
yeas  have  it ;  and  the  question  is  admitted. 

Mr.  EvARTS,  (to  the  witness.)  Please  state,  Mr.  Welles,  what  communication 
was  made  by  the  President  to  the  cabinet  on  the  subject  of  the  removal  of  Mr. 
Stanton  and  the  appointment  of  General  Thomas,  and  what  passed  at  that  timet 

The  WlTHEss.  Ae  I  remarked,  after  the  departmental  business  had  been  dis- 
used of,  the  President  remarked,  as  usual,  when  he  has  anything  to  communi- 
C£rte  himself,  that  before  they  separated  it  would  be  proper  for  him  to  say  that 
he  had  removed  Mr.  Stanton  and  appointed  the  Adjutant  General,  Locenzo 
Thomas,  Secretary  ad  interim.     I  asked  whether  General  Thomas  was  in  pos- 
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BeBsion.  The  President  said  he  wa! ;  that  Mr.  Stanton  required  Bome  little  time  ' 
to  remove  hie  writings,  his  papers.  I  said  perhaps,  or  I  a^ked,  "Mr.  SUoloa, 
then,  acquiesces  1"     He  said  he  did,  as  he  nuderetood  it. 

Q.  Was  il  a  part  of  the  President's  answer  that  all  he  required  was  time  to 
remove  his  papers  ? 

A.  The  President  made  that  remark  when  I  inquired  in  relation  to  poeaes- 
sion,  that  he  merely  wanted  time  to  remove  his  papers — some  private  papers 
and  matters,  I  think. 

Q.  Was  ihe  time  at  which  this  aminuncement  of  the  President  was  made  in 
accordance  with  the  ordinary  routine  of  ^our  meetings  aa  to  such  matters? 

A.  Il  was,     I'he  President  usually  communicates  after  we  have  got  through. 

Q.  After  you  have  got  through  .with  the  several  departmental  affiirs  1 

A.  Yes,  sir ;  he  then  states  what  he  has  to  communicate. 

Q.  Now,  sir,  one  moment  to  a  matter  which  you  spoke  of  incidentally.  You 
were  there  the  next  memiiig  about  noon  ? 

A.  I  was. 

Q,  Uid  you  then  see  the  appointment  of  Mr.  Ewing  ? 

A.  I  did. 

Q.  Was  it  made  out  before  you  came  there,  or  after,  or  while  you  were  there  T 

A.  While  I  was  there. 

Q.  And  you  then  Baw  it  ? 
■  A.  1  saw  it. 

Mr.  Johnson.  What  time  of  the  day  was  that  t 

The  WiT.NESS.  It  was  about  12.  The  Attorney  General  was  there,  and 
said  that  he  must  be  at  the  Supreme  Court.  He  had  not  more  than  time  to  get 
to  the  court. 

By  Mr.  Evabts; 

Q.  Did  not  the  Supreme  Court  meet  at  11 1 

A.  I  do  not  know.  He  had  business  which  required  him  to  be  at  the 
Supreme  Court  at  12  o'clock,  I  think.     He  was  there  up  to  that  time. 

Q.  Did  you  become  aware  of  the  passage  of  the  civil- tenure  act,  as  it  is  called, 
at  or  about  the  time  that  it  passed  Congress  t 

Q.  Were  you  present  at  any  cabinet  meeting  at  which,  after  the  passage  of! 
that  act,  it  became  the  subject  of  consideration  ? 

A.  Yes;  on  two  occasions, 

Q.  Who  were  present,  and  when  was  the  first  occasion  1 

A.  The  first  occasion  when  it  was  brought  before  the  cabinet  was  Friday,  E 
think,  the  26th  of  February,  18G7.     It  was  at  a  cabinet,  meeting  on  Friday. 

Q.  Who  were  present? 

A.  I  think  all  the  cabinet  were. 

Q.  Was  Mr.  Stanton  there  t 

A.  Mr.  Stanton  was  there,  I  think,  on  that  occasion,  I  might  state,  perhaps,, 
that  the  President  said  he  had  two  bills  which  he  wanted  the  advice  of  the  cab- 
inet about.     One  of  them  consumed  most  of  the  time  that  day, 

Mr.  Manager  Butlkb,  The  point,  I  believe,  is  as  to  what  took  place  there.  ' 
By  Mr.  Evarts; 

Q.  This  civil-tenurf  act  was  the  subject  of  consideration  there  I 

A.  It  was  submitted. 

Q.  How  was  it  brought  to  the  attention  of  the  cabinet ! 

A.  By  the  President. 

Q.  Ab  a  matter  of  consideration  in  the  cabinet  ? 

A.  For  conBullalion  ;  for  the  advice  and  the  opinion  of  the  members, 

Q.  Hnw  did  he  submit  the  matter  to  your  consideration  ? 

Mr.  Manager  Butlbr.  If  that  involves  anything  that  he  said — 

Mr,  Evabts.  Yes,  it  does. 
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Mr,  Manager  Butler.  Now,  we  eliOHld  like  to  have,  so  that  we  may  not  dif- 
cuBB  this  matter  in  the  dark,  the  offer  put  in  writing  ;  but  we  object  to  anything 
that  took  place  in  the  cabinet  consultation,  and  in  order  to  nave  this  matter 
brought  to  a  point,  we  desire  to  have  the  offer  of  proof  put  in  writing, 

Mr.EvABTS.  We  will  pnt  the  whole  matter  in  writing. 

The  offer  was  reduced  to  writing  and  read  by  the  Secretary,  as  follows  ; 

We  offei  to  prove  that  the  Preaidpnt,  at  a  meeting;  of  the  cahiceC  while  the  bill  was  before 
the  President  for  his  approval,  laid  before  the  cabiuet  tbe  ti-nute-of-civll-offiire  bill  for  their 
consideration  and  advice  lo  tlte  President  rcapectiiig  his  approval  of  the  bill ;  and  therenpon 
(he  Qienibers  of  the  cabinet  then  present  gave  their  ailviue  to  the  President  that  tht  bill  was 
unconstitntioual,  and  ebould  be  returned  to  Congress  with  his  objections,  and  tliat  the  dutj- 
of  preparing  a  message,  settinB  forth  the  obiections  to  tbe  eonslitntionalily  of  the  bill,  was 
devolved  on  Mr.  Seward  and  Mr.  Stanton  ;  to  be  followed  by  proof  as  lo  what  was  done  by 
the  Fi-eaident  and  cabinet  up  to  tbe  timo  of  sending  in  tbe  meeSBge. 

Mr.  Sherman.  Does  that  give  the  date  1 

Mr.  EvARTS.  It  givea  tbe  date  as  being  the  time  the  bill  was  before  them  for 
consideration. 

Mr.  CoNKLi\G.  Daring  the  ten  days  succeeding  its  first  passage  ? 

Mr,  EvARTS.  I  omitted  the  precise  date  because  there  were  two  meetings. 

Mr,  Johnson.  Within  the  ten  days,  1  suppose'? 

Mr,  EvARTS.  Within  the  time  fixed  by  the  Constitution, 

Mr.  Manager  BuTLER.  I  assumed,  Mr.  President  and  Senators,  for  the  purpose 
of  the  objection,  that  the  time  to  which  this  offer  of  proof  refers  itself  is  during 
the  ten  days  between  the  first  passage  of  the  bill  by  the  two  bouses  and  the 
time  of  its  return,  with  tbe  objections  of  the  President,  for  re  deli  be  rat  ion  and 
leconsideration. 

Mr.  EvARTS.  It  is  so  stated. 

Mr.  Manager  Butler.  Upon  this  question  I  onlypropoae  to  open  the  debate 
in  order  that  my  learned  friends  may  be  possessed,  so  far  as  I  may  be  able  to 

EOBsesa  them,  of  tbe  grounds  of  our  ohjectioo.  The  qnestion  is  whether,  after  a 
iw  has  been  passed,  under  the  duo  forms  of  law,  the  President  can  show  wiiat 
'  his  opinions  were,  and  the  opinions  of  his  cabinet,  before  it  was  passed,  as  a 
justification  for  refusing  to  obey  it  and  execute  it.  That  is  the  first  proposition. 
Let  me  restate  it  and  see  if  I  have  made  any  mistake.     It  is  whether  the  Presi- 

(dent  can  show  his  opinions  and  those  of  his  cabinet  as  to  the  constitution- 
ality of  a  law,  before  the  law  is  passed,  in  order  to  justify  himself  for  refusiig 
to  obey  it  and  execute  it  alter  it  is  passed. 

I  am  not  now,  in  stating  this  objection,  dealing  with  the  vehicle  of  proof,  but 
^witb  the  question  whether  declarations  in  the  cabinet  can  or  cannot  be  a  mode 
of  proof.  I  ventured  to  say  to  you,  senators,  that  heretofore  the  struggle  has 
been,  on  the  trial  of  in»peachments,  whether  the. king's  order  should  sustain  the 
minister;  and  I  was  somewhat  sharply  remitided  how  familiar  it  was  to  every- 
body that  the  kiog  could  do  no  wrong  in  the  eye  of  the  British  constitution,  and 
therefore  that,  of  course,  the  ministers  were  responsible.  But  the  question  which 
I  brought  to  your  attention  was  that  the  struggle  in  impeachments  in  former 
times  was  whether  the  king,  not  being  able  to  do  anything  wrong,  when  he  gave 
bis  express  order  or  advice  to  the  minister,  could  shield  the  minister;  and  the 
British  Parliament,  in  the  Earl  of  Danby's  case,  decided  that  it  could  not,  for 
,he  produced  for  his  justification  the  order  of  the  king,  and  that  was  thotight  to, 
be  a  great  point. 

Now,  the  proposition  is,  we  having  got  a  king  who  is  responsible,  to  see  if 
we  cannot  have  the  ministers  shield  the  king.  That  is  the  proposition  :  whether 
the  advice  of  the  cabinet  ministers  can  shield  the  chief ;  in  other  words, 
whether  the  Oonstitution  has  placed  these  heads  of  departments  around  him  as 
aids  or  shields.  That  is  the  question ;  because  it  that  can  be  done,  then 
impeachment  is  ended  in  thia  country  for  any  breach  of  law,  for  there  will  be  no 
President  who  cannot  find  cabinets  subservient  enough  to  advise  him  as  ho 
wantfl  to  be  advised,  especially  if  they  are  dependent  upon  hia  will,  and  he 

Hos;edbyVjOO'^k 


IMPEACHMENT   OF   THE    PKESIDENT.  677 

cannot  be  reatvained  by  law  from  removing  tliem.  If  he  has  this  power,  as  he  . 
said  he  had.  in  a  message  which  is  appended  as  one  of  his  exhihits.  in  which  ; 
he  ali^o  Bays  that  if  Mr.  Stanton  had  told  him  that  he  thought  that  law  was  i 
conBiimtional,  he  would  have  removed  him  before  it  went  into  effect,  then  any  ' 
President  ean  find  a  cabinet  sub-iervient  enough  to  him  to  give  him  advice,  and  i 
if  that  advice  can  shield  him  there  is  an  end 

Mr.  Curtis.  Allow  me  to  interrupt  you,  Mr,  Manager,  to  understand  what 
you  are  saying.     What  mesBsge  do  you  refer  to  ? 

Mr.  Managiir  Butlkr,  Lest  I  should  make  any  mistake,  perhaps  I  hftd  bet- 
ter read  it. 

Mr.  CuRTrs.  I  only  want  to  Icnow  what  message  you  refer  to. 

Mr.  Manager  Butler.  I  am  perfectly  willing  to  read  it ;  if  you  will  spare 
me  a  moment,  I  will  give  you  the  page.  [Examining  the  official  report.]  1  do 
not  find  it.  I  nm  certain,  however,  it  is  in  one  of  the  messages  ;  I  think  in  the 
message  of  December  J2,  1867,  you  will  find  the  phrase.  I  refer  to  one  of  the 
messages  given  in  evidence  in  this  case  in  which  (and  with  the  leave  of  the 
counsel  and  the  Senate  I  will  take  cave  that  the  exact  quotation  appears  in  my 
remarks,)  he  says,  in  substance,  that  if  Mr.  Stanton  had  informed  him  that  he 
would  not  leave  upon  being  asked  under  this  law,  he  would  have  taken  care  to 
remove  him  before  it  went  into  operation,  or  words  to  that  effect.  I  say  if  that 
unlimited  power  can  be  held  by  the  President,  then  he  can  always  defend  him- 
self by  his  cabinet.  Let  ua  look  at  it  in  the  light  of  another  great  criminal 
whom  you,  sir,  may  be  called  upon  to  try  some  time  or  other.  I  have  no  doubt 
he  hada  cabinet  around  bim  by  whose  advice  he  can  defend  himself  for  moat  of 
the  treasons  which  he  committed.     I  have  no  doubt  at  all  upon  that  proposition. 

Let  na  take  it  in  another  view.  1  have  had  gentlemen  say  to  me  upon  this 
question,  "Why,  would  you  not  allow  a  military  commander,  who  should  either 
make  a  battle  or  forbear  a  battle,  to  show  that  he  called  a  couDcil  of  officers,  and 
what  their  advice  was,  to  justify  him  in  the  case  of  his  refusal  to  give  bailie  or 
of  hia  giving  battle  improvidently  V  To  that  I  answer  that  I  would  do  so,  but 
I  make  a  wide  distinction :  I  would  not  let  any  general  call  around  him  hia 
staff  officers,  dependent  on  his  breath  for  their  official  existence,  and  allow  them 
to  show  their  opinions  as  a  shield  for  his  acts. 

I  do  not,  as  I  said,  propose  by  any  mtans  to  argue  this  question  I  proposed 
simply  when  I  rose  to  xipen  the  propo'ifion  and  I  desire  to  put  m  a  single 
authority  as  a  justification  why  I  did  myielf  the  honor  to  say  that  Jefferson 
thought  it  the  better  opioion  that  the  constitutional  right  of  the  cibmet'was  to 
give  opinions  in  writing,  and  that  is  the  better  conatilutional  priiiLipl>-  I  hold 
in  my  hand  Story's  Commentariea  on  the  Gonstitntnn  second  volume,  and  I 
read  the  third  note  to  section  1494  : 

Mr.  Jefferson  has  informed  us  that  in  Washington  a  admlmttration  for  measures  of  diffi- ' 
cultj  a  consultatEon  wEia  held  with  the  heads  of  depattmeuiB  either  asaen  bltd  or  taking  ' 
their  opiniOus  geparately,  in  conversation  or  m  nriting  In  bia  own  admin  stration  he  fol- 
lowed the  practice  of  oasainhling  the  heads  of  depart  menti  as  a  cabinet  cnuncil  but  he  has 
added  that  he  thinks  the  course  of  requiring  the  separate  opinion  in  writing  of  each  head  of 
a  depurtment  it  most  Btrictl;  within  the  spirit  of  the  Constitution,  for  the  other  does  in  fact 
transform  the  Executive  into  a  directory,     (4  Jefferaon'a  Correspondence,  14,1,  144.) 

I  have  here,  and  I  only  propose  to  refer  to  it,  in  the  third  volume  of  Adams's 
works,  in  the  appendix,  an  opinion  of  Mr.  Jefferson  furnished  to  General  Wash-  - 
ington  upon  the  question  uf  Washington's  right  to  fit  the  grade  of  ambaBsadora, 
the  right  to  appoint' being  in  the  Constitution,  and  whether  the  Senate  had  a  ; 
right  to  negative  that  grade  so  fixed  by  the  President. .  There  is  an  example  of  ( 
one  of  the  opinions  that  President  Washington  required  of  hia  Secretary  of  ■; 
State  aa  early  as  April  24,  1790,  upon  this  very  question  of  appoinlment  to  I 
office,  and  we  have  it  now  to  be  seen  and  read  of  ail  men ;-  whereas  if  it  bad 
not  been  ior  this  trial,  we  never  should  have  known  what  the  opinion  of  the  i 
Secretary  of  the  Navy  waa  on  this  great  constitutional  question.  ' 
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Before  I  sit  down  I  will  call  the  attention  of  the  learned  coansel  (Mr.  Cnrtis) 
to  the  message  to  which  I  referred.  It  will  be  found  on  the  46lh  page  of  the 
proceedings  of  thie  trial,  and  the  words  are ; 

If  any  oae  of  these  gentlemen  hai  than  said  to  me  tbat  he  would  avail  himself  of  the  prO' 
TleiobB  of  that  bill  in  cote  it  became  a  law,  I  should  not  have  hetitated  a  moment  ta  to  his 
re™  oval. 

Mr.  Curtis,  What  measage  is  that  ? 

Mr.  Manager  Butler.  Of  the  12th  of  December,  1867,  on  the  auspenBion  of 
Mr.  Stanton.  It  is  in  evidence,  and  will  be  found  on  the  46th  page  of  the 
proceedinga. 

Mr.  EvABTS.  We  underatand  that  the  managers  have  exhausted  their  open- 
ing argument  on  this  point  1 

Mr.  Manager  Butler.  Yes,  sir. 

Mr,  EvAHTS.  The  difference,  as  we  underatood,  between  the  honorable  man- 
ager's statement  of  what  was  coniained  in  the  message  and  what  ia  really  iu 
the  message,  ia  that  he  put  it  upon  the  President's  statement  that  if  it  bad  been 
f,  pronouHced  a  constitutional  law  hy  Mr.  Stanton  he  would  have  removed  him. 
The  point  of  the  President's  statement  was  that  there  was  a  concurrence  of  all 
j)  the  St'crctaries  who  were  appointed  by  Mr,  Lincoln  that  they  were  not  within 
the  law ;  and  if  they  had  taken  the  opposite  ground  there  would  then  have  been 
Van  opportunity  for  him  to  have  cabinet  ministers  of  his  own  appointment  for 
th«  law  to  take  effect  npon. 

The  question  as  stated  by  the  honorahle  manager  is,  whether  the  President 
can  show  hia  opinions  and  the  advice  of  bis  cabinet  as  to  the  unconstitutionality 
of  a  law  as  a  justification  of  his  refusal  to  obey  the  law.  That  is  the  proposi- 
tion on  which  they  rest  their  argument.  Now,  Mr.  Chief  Justice  and  senators, 
this  involves  more  or  less  the  general  merits  of  this  case,  as  they  have  been  neces- 
sarily, perhaps,  somewhat  anticipated  by  incidental  arguments ;  bnt  we  do  not 
propose  to  occupy  your  time  with  preliminary  discussions  of  what  must  form  a 
very  large  and  important  part  of  the  final  considerations  to  be  disposed  of  in 
this  caae.  It  is  enongh  in  reference  to  the  question  of  evidence  when  it  ia  intro- 
duced in  a  trial,  that  it  should  be  apparent  that  the  premises  of  consideratioa 
both  of  fact  and  of  law  in  the  different  views  that  are  to  be  insisted  upon,  and 
in  the  different  views  that  may  he  maintained  by  the  court  within  those  prem- 
ises, permit  the  introduction  of  evidence  authentic  in  itaelf  and  trustworthy,  to 
be  used  and  applied  according  to  the  6nal  theory  of  law  and  fact  as  the  court 
shall  adopt  it. 

Now,  the  proposition  iu  this  matter  on  the  part  of  the  managers  may  be  stated 
Iwiefly  thus,  as  it  has  often  been  repeated,  that  ia  regard  to  the  civil-tenure  act,  if 
what  was  done  by  the  President  on  the  Slst  of  February,  1868,  in  the  writing 
out  and  delivery  of  these  two  orders,  one  upon  Mr.  Staaton  to  surrender,  and 
r  one  to  General  Thomas  to  take  charge  of  the  surrendered  office,  if  those  two 
papers  make  a  consummate  crime,  then  the  law  imports  an  intent  to  do  the 
thing  done,  and  ao  to  commit  the  crime,  and  that  all  else  is  inapplicable  legally 
within  the  purview  of  an  impeachment  and  its  trial  as  much  as  it  might  or  would 
be  upon  a  question  of  a  formal  infraction  of  a  statute  under  an  indictment  pun- 
ishable hy  fine.  That  is  one  view.  It  will  be  for  you  to  determine  hereafter 
whether  a  violation  of  a  statute,  however  complete,  is  necessarily  a  high  crime 
and  misdemeanor  within  the  meaning  of  the  Constitution  for  which  this  remedy 
)   of  impeachment  must  he  sought,  and  most  carry  its  pnniahmeats. 

8o,  too,  it  is  not  to  be  i'orgotten  that  in  the  matter  of  defence  the  bearing  of 
eA\  the  circumstances  of  intent,  and  of  deliberation,  and  inquiry,  and  pursuit  of 
duty  on  the  part  of  a  great  official  to  arrive  at  and  determina  what  is  his  official 
dnty,  under  an  apparent  confliat  between  the  Constitution  and  the  law,  forma  a 

SBtt  of  the  feneral  issue  of  impeachment  and  defence.  Our  answer,  undoubtedly, 
oes  set  forth  and  claim  that  whatever  we  have  done  iu  the  premises  has  been 
done  upon  the  President's  judgment  of  bis  duty  under  the  Constitution  of  the 
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United  States,  and  after  that  deliberate  and  redponsible,  uprigbt  and  sincere 
effort  to  get  all  the  aid  and  light  on  the  subject  of  his  duty  that  was  acceasible 
within  his  powers.  One  of  the  most  important,  one  always  recognized  as  among 
the  most  important  of  the  aids  and  guides,  supports,  and  defences  which  the 
Chief  Magistrate  of  the  country  is  to  have  in  the  opinion  of  the  people  at  large, 
in  the  opinion  of  the  two  hocses  of  Congress,  in  the  opinion  even  of  judicial  con- 
Bideration,  when  a  case  shall  properly  come  before  a  court,  of  whetber  he  has 
pursued  hia  duty  or  attempted  to  pursue  his  duty,  13  the  view  that  theae  chief 
officers  of  the  government  (under  his  constitutional  right  to  call  upon  them  fof 
their  opinions,  and  under  the  practice  of  this  government  to  convene  them  in 
councii  for  the  purpose  of  arriving  at  those  opinions}  have  given  him  in  regard 
to  the  proposed  matter  of  condnct  and  duty. 

And  this  matter  of  evidence  here  touches  that  part  of  the  case,  and  is  to  swp- 
ply  that  portion  of  the  evidence  of  what  care,  what  deliberation,  what  advice 
attended  the  steps  of  the  President  as  he  proceeded  in  the  stress  in  which  he 
was  placed  of  the  obligation  of  the  Constitution  in  respect  to  an  act  of  Congress 
which  had  received  the  constitutionai.  majorities  of  the  two  houses  in  the  very 
matter  in  which  be  was  called  upon  to  proceed,  not  by  a  voluntary  case  assumed 
hy  him,  but  in  a  matter  pressing  upon  his  duty  as  President  in  regard  tu  the 
conduct  of  one  of  the  chief  departments  of  the  government. 

That  is  the  range  of  the  issue,  and  that,  is  the  application  of  this  evidence. 
That  it  bears  npon  the  issue,  and  is  authentic  testimony  within  the  range  of  the 
President's  right  and  duty  to  aid  and  support  himself  in  the  performance  of  his 
office,  cannot  be  doubted. 

But  it  is  said  that  this  involves  matter  of  grave  constitutional  difficulty,  and  that 
if  this  kind  of  evidence  is  to  be  adduced  that  will  he  the  end  of  all  impeachment 
trials,  for  it  will  be  eqnivalent  to  the  authority  claimed  under  the  British  cOB- 
stitutioD,  hut  denied,  that  the  king's  order  should  shield  the  minister.  Whenever 
any  such  pretension  as  that  is  set  forth  here,  that  the  order  of  the  cabinet  in 
council  for  any  act  of  the  President  is  to  shield  him  from  his  amenability  under 
the  Constitntion  for  trial  and  judgment  npon  his  act  before  this  constitutiomal  trib- 
unal,  it  will  he  time  enough  to  insist  upon  the  argument,  or  to  attempt  an  answer. 

But  it  is  produced  here  as  being  a  part  of  the  conduct  of  the  President,  the 
whole  of  whose  conduct,  as  it  shall  be  displayed  before  you  in  evidence,  is  to 
furnish  the  basis  in  fact  for  your  judgment  and  sentence  concerning  it  under  the 
view  of  the  Constitution  and  the  law.  Nor  is  there  any  fear  that  any  sneh 
privilege,  or  any  such  right,  as  we  call  it,  should  interfere  with  the  dufe  power 
of  this  tribunal  and  the  proper  responsibility  of  all  great  officers  of  the  govern- 
ment to  it.  On  the  questions  that,  as  we  suppose,  make  up  the  sum  and  cata- 
logue of  crimes  against  the  state  within  the  general  proposition  of  impeachable 
offences,  it  is  impossible  that  matters  of  this  kind  should  come  into  play.  On 
treason  or  bribery  or  offences  involving  turpitude,  and  sinning  against  the  pub- 
lic welfare,  no  such  matters  can  properly  ever  come  in  play.  Of  course,  in  some 
matters  of  conduct  of  foreign  affairs,  if  our  Constitution  permitted  the  implica- 
tion of  doubtful  conduct  as  within  the  range  of  treason,  which  it  does  not,  it 
might  be  supposed  that  the  constitutional  advisers  might,  by  their  opinions, 
support  the  President  in  his  conduct,  if  that  was  made  the  subject  of  accusation. 

But  here  it  will  be  perceived  that  the  very  matter  that  is  in  controversy  must 
be  regarded  by  the  court  in  determining  whether  this  species  of  evidence  it 
applicable ;  and  in  determining  its  applicability  I  need  not  repeat  before  so 
learned  a  court  that  the  question  of  its  weight  and  force  is  not  to  be  anticipated. 

Mr.  CoNNKSS.  I  move  that  the  Senate  sitting  as  a  court  now  adjourn. 
["No.  no."]  I  will  say  that  I  make  this  motkm  at  request, because  this  question 
will  be  argued  at  length,  and  it  is  now  late. 

The  motion  was  agreed  to,  ayes  30,  noes  not  counted  ;  and  the  Senate  sitting 
for  the  trial  of  the  impeachment  adjourned  nntil  to-morrow  at  11  o'clock. 
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Satubday,  April  18,  186S, 
The  Chief  JiiBtice  of  tbe  United  Statea  took  the  chair  at  11  o'clock  a,  m. 
The  usual  proclamation  having  been  made  by  the  Sergeant  at-arma. 
The  managers  of  the  impeachment  on  the  part  of  the  House  of  Kepresenta- 

tires  and  the  coanael  for  tho  respondent,  except  Mr.  Stanbery,  appeared  and 

took  the  seats  assigned  them  respectively. 

The  members  of  the  House  of  Kepresentatives,  as  in  Committee  of  the  Whole, 
.   preceded  by  Mr,  E.  B,  Wash bu me,  chairman  of  that  committee,  and  accompanied 

by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  provided 

for  them. 

The  Chikf  Justice.  The  Secretary  will  read  tbe  Journal  of  yesterday's 


Mr.  Stbwart.  I  move  to  dispense  with  the  reading  of  the  Journal. 

Ur  Drakij,  I  object. 

The  Chief  Justice.  The  senator  from  Missouri  objects.  The  Secretary  will 
proceed  with  the  reading. 

The  Chief  Clerk  read  the  Journal  of  yesterday's  proceedings  of  the  Senate 
Bitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice.  At  the  adjournment  yesterday  the  Senate  had  under 
consideration  an  offer  to  prove  ou  the  part  of  the  counsel  for  the  President,  The 
offer  will  now  be  read. 

The  Secretary  read  as  follows  : 

We  offer  to  prove  that  ^llo  President  at  a  meetiinr  of  the  cabinet,  while  the  bill  was  before 
tlie  PreeideDt  loi  his  approval,  laid  before  tha  cabinet  the  tenare-of-civii-i.ffiee  bill  for  their 
c«iaideratioii  and  advice  to  the  President  respeciiuB  his  approval  of  tbe  bill ;  and  thereupon 
the  members  of  the  cabinet  then  present  gave  iheir  advice  to  the  President  that  the  bill  was 
nnconslitutianal  and  should  be  leturoed  to  Congress  with  his  ohjeclions,  and  that  tbe  duty 
of  preparing  a  message,  settiog  forth  tbe  objections  to  tbe  constitudonalitj  of  tbe  bill,  was 
devolved  on  Mr.  Seward  and  Mr.  Staolou;  to  be  followed  hj  proof  as  to  what  was  done  by 
lite  President  aod  cabinet  up  to  the  tiino  of  semlinf;  in  the  message. 

The  Chief  Justice,  Do  the  honorable  managers  desire  to  be  heard  further  ? 

Mr.  Manager  WtLsoN.  Yea,  sir. 

Mr.  J(JH^soN.  Mr.  Chief  Justice,  I  wish  to  put  a  question  to  the  counsel  for 
the  President. 

The  question  was  sent  to  the  desk  and  read,  as  follows ; 

Do  the  counsel  uodersiand  that  the  managers  deny  the  statement  made  bf  the  President 
in  his  message  of  December  12,  ) 667,  it  eiidence  as  ^  von  by  tbe  manage  at  page  45  of 
tbe  official  report  of  the  trial,  that  the  membeis  f  the  Labinet  gave  hi  n  the  opioion  there 
atated  as  to  the  tenure-of-oflice  act;  and  s  tbe  evidence  offered  to  corroborate  that  state- 
ment, or  for  what  other  object  is  it  offered  T 

Mr.  Howard.  I  have  a  query  to  propound  to  the  counsel  also 

Mr.  Curtis.  Mr.  Secretary,  will  you  send  mp  that  question  please  1 

The  qnestion  of  Mr.  Johnson  was  sent  to  the  counsel 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Michigan. 

The  chief  clerk  read  as  follows 

Do  the  counsel  for  tbe  accused  not  consider  that  the  validity  of  the  tenure  of  office  bill  waa 
puretj  a  question  of  law,  to  be  determined  on  this  tnal  bj  the  Senate ;  and,  if  ao,  do  they 
dlslm  that  the  opinion  of  the  cabinet  officers  touching  that  question  is  competent  evidence 
\ij  which  the  judgment  of  the  Senate  ought  to  bo  influenced  T 

Mr.  Edmunds,  (after  a  pause.)  I  inquire  of  tbe  Chair  whether  the  argument 
on  tbe  part  of  the  managers  cannot  proceed  while  the  gentlemen  for  tbe  defence 
are  considering  their  answers  to  these  questions,  which  may  take  some  time  f 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  argument  on  the  part 
of  the  honorable  managers  may  proceed,  and  that  tbe  counsel  can  reply  to  these 
questions  in  their  argument.     That  course  will  be  taken  if  there  be  no  objection. 

Mr.  CuBTis.  That  is  tbe  course  we  should  prefer,  Mr.  Chief  Justice.    We  will 
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reply  to  the  question  of  the  honorable  seoator  from  AfarylaDd,  and  alao  to  that 
of  the  honorable  senator  from  Michigan,  in  the  course  of  the  remarks  which  we 
desire  to  address  to  the  Senate. 

Mr.  Manager  WrLSON.  Mr.  President  and  senators,  as  the  pending  objection 
confronts  one  of  the  most  important  questions  involved  in  this  caae,  I  wish  to 
present  ihe  views  of  the  managers  respecting  it  with  such  care  and  exactness  as 
I  may  be  able  to  command. 

The  respondent  now  offers  to  prove,  doubtless  as  a  foundation  for  other  cabi- 
net action  of  more  recent  date,  that  he  was  advised  by  the  members  of  his  cabinet 
that  the  act  of  Congress  upon  which  rest  several  of  the  articles  to  which  he  has 
made  answer,  t«  wit,  '•  An  act  regulating  the  tennre  of  certain  civil  offices," 
passed  March  2,  1867,  was  and  is  unconstitutional,  -and  therefore  void.  That 
he  was  so  advised  he  has  aliened  in  his  answer.  Whether  he  was  so  advised 
or  not  we  hold  to  be  immaterial  to  this  case,  and  irrelevant  to  tbe  issue  joined. 
The  House  of  Representatives  were  not  to  he  entrapped,  in  the  preparation  of 
their  replication,  by  any  such  cunning  device,  nor  by  the  kindred  one,  whereby 
the  respondent  affirms  that  he  was  not  houni)  to  execute  said  act  because  he 
believed  it  to  be  unconstitutional.  The  replication  says  that  the  House  of 
Kepresentatives — 

Do  Seny  eaeii  and  every  averment  in  said  sei^rai  answers,  or  either  of  them,  which  denies 
or  traverses  ihe  acis,  intents,  crimes,  or  niiademeiinors  charged  against  said  Andrew  Johnson 
in  the  aaid  articles  of  impeachment,  or  either  of  them  ;  and  for  replic^on  to  said  answer  do  say 
that  BaJd  Andrew  Johnson,  President  of  tbe  United  Slates,  is  guilty  of  Che  high  crimes  and 
misde  mean  Ota  u>entioned  in  said  articles,  &c. 

There  is  no  acceptance  here  of  tlie  issue  tendered  by  the  respondent,  and  in 
support  of  which  he  offers  the  immaterial,  incompetent,  and  irrelevant  testimony 
to  which  we  object.  The  advice  which  he  may  have  received,  and  the  belief 
which  he  may  have  formed  touching  the  constitutionality  of  said  act,  cannot  be 
allowed  to  shield  him  from  the  consequences  of  his  criminal  acts.  Nor  can  hia  . 
mistaken  view  of  the  Constituiion  relative  to  his  right  to  require  the  opinions 
of  the  heads  of  the  several  executive  departments  upon  certain  questions  aid  bis 
efforts  to  escape  from  the  just  demands  of  violated  law.  In  lua  answer  to  the 
first  article  he  alleges: 

This  respondent  had,  in  pursuance  of  the  Constitution,  required  the  opinion  of  eachprin 
cipal  officer  of  the  eieeutive  departments  upon  this  question  of  constitutional  eiecutive  power 
and  duty,  and  had  ijeen  advised  by  each  of  them,  including  the  said  Stanton.  Secretary  for 
the  Department  of  War,  that,  under  the  Couetitntion  of  the  United  States,  Ibis  power  [of 
remoTal]  was  lodged  by  the  Constitution  in  the  President  of  the  United  States,  and  that, 
consequently,  it  could  be  lawfully  oiercised  by  him.  and  the  Congress  could  not  deprive  him 
thereof. 

The  respondent  found  no  provision  in  the  Constitution  authorizing  him  to 
pursue  any  such  course.     The  Constitution  says  the  President — 

May  require  the  opinion,  in  writing,  of  tbe  principal  officer  in  each  of  the  executiva 
departmeutB  npoit  any  subject  relating  to  tbe  duties  of  their  respective  offices.     (Article  2, 

Not  of  his  office,  not  of  the  legislative  department,  nor  of  the  judicial  depart- 
ment. But  when  did  he  require  the  opinions  and  receive  the  advice  under 
cover  of  which  he  now  seeks  to  escape  i  His  answer  informs  us  that  this  all 
transpired  prior  to  his  veto  of  the  bill  "  regulating  the  tenure  of  certain  civil 
offices."  Upon  those  unwritten  opinions  and  that  advice  he  based  his  veto  of 
said  bill,  and  fashioned  the  character  of  his  message.  He  communicated  his 
objections  to  Congress ;  they  were  overruled  by  both  houses,  and  the  bill  waa 
enacted  into  a  law  in  manner  and  form  as  prescribed  by  the  Constitution.  He 
does  not  say  that  since  tbe  final  passage  of  the  act  he  has  been  further  advised 
by  the  principal  oifieera  of  each  of  the  executive  departments  that  he  is  not 
bound  to  enforce  it.  And  if  he  had  done  so,  he  would  have  achieved  a  result 
of  no  possible  benefit  to  himself,  but  dangerous  to  bis  advisers,  for  it  will  bfi 
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borne  in  mind  that  the  artielea  charge  that  he  "  did  unlawfully  conspire  with 
one  Lorenzo  Thomas,  and  with  other  pereone  to  the  Honse  of  Eepreaentativea 
unknown,"     He  might  have  disclosed  tbat  these  unknown  persons  were  the 

.  members  of  bis  cabinet.  Tbia  disclosure  might  Imve  placed  them  in  jeopardy 
without  diminishing  the  peril  which  attende  upon  his  own  predicament. 

It  is  not  difficult  to  see  that  the  line  of  defence  to  which  we  have  directed  tbe 
present  objection  involves  the  great  question  of  this  case.  It  tends  lo  matters 
more  weighty  than  a  mere reiiolution  of  the  technical  ofTeucea  which  float  on  the 
aarface  of  this  proaecutiou.  Whoever  attempts  to  measure  tlie  magnitude  of  the 
case  by  the  comparatively  insignificant  acta  which  constitute  the  technical 
Crimea  and  misdemeanors  with  which  the  respondent  stands  charged,  will  attain 
a  result  far  short  of  its  true  character,  and  he  rewarded  with  a  most  beggarly 
appreciation  of  the  immensity  of  its  real  proportions.  Far  above  and  below  and 
beyond  these  mere  technical  offences,  grave  as  they  undoubtedly  are,  the  great 
question  which  you  are  to  settle  is  to  be  found,  it  envelops  the  whole  case 
and  everything  pertaining  thereto.  It  ia  the  great  circle  which  bounds  the 
sphere  composed  of  the  multitude  of  questiona  and  issues  presented  for  your 
determination.  The  respondent  ia  ari-aigned  for  a  violation  of  and  a  refusal  to 
execute  the  law.  He  offers  to  prove  that  hie  cabinet  advised  him  that  a  certain 
bill  presented  for  his  approval  was  in  violation  of  tbe  Constitution ;  that  he 
accepted  their  advice  and  vetoed  the  bill;  and  upon  that,  and  such  additional 
advice  as  they  may  have  given  him,  claims  the  light  to  resist  and  defy  tbe  pro- 
visions of  the  bill,  notwiihatanding  its  enactment  into  a  law  by  two-tbirds  of 
both  bouses  over  bis  objections.  In  other  words,  he  claims,  substantially,  that 
he  may  determine  for  himself  what  laws  be  will  obey  and  execute,  and  what 
laws  he  wi!l  disregard  and  refuse  to  enforce.  In  Support  of  this  claim  he  offers 
the  testimony  which,  for  the  time  being,  is  excluded  by  tbe  objection  now  uader 
discussion.     If  I  am  correct  in  this,  then  I  was  not  mistaken  when  I  asserted 

•that  this  objection  confronts  one  of  tbe  most  important  qaeslions  involved  in 
this  case.  It  may  be  said  that  this  testimony  is  offered  merely  lo  disprove  the 
intent  alleged  and  charged  in  the  articles ;  but  it  goRB  beyond  this  and  reaches 
the  main  question,  as  will  clearly  appear  to  the  mind  of  any  one  who  will  read 
■with  care  the  answer  to  the  first  article.  The  testimony  ia  improper  for  any 
purpose  and  in  every  view  of  tbe  case. 

The  Constitution  of  the- United  States,  article  two,  section  one,  provides 
that — 
The  eiseutive  power  ehall  be  vesled  in  a  President  of  the  United  Slatai  of  Amerita. 
The  person  at  present  exercising  the  functions  of  the  executive  office  is  the 
reapondent  who  stands  at  your  bar  to-day,  charged  with  the  commission  of  high 
crimes  and  misdemeanors  in  office.  Before  he  entered  upon  the  discharge  of  the 
duties  devolved  on  him  as  President  he  took  and  subscribed  the  constitutionally 
prescribed  oath  of  office,  iii  words  as  follows  : 

I  do  aolemnlv  swear  that  I  will  faithfully  execute  the  ofSce  of  President  of  the  United 
States,  and  will  to  the  best  of  my  abililj  pieaertft,  protect,  and  defeod  the  Constitution  of  the 
United  StKtea. 

This  oath  covers  every  part  of  the  Constitution,  imposes  the  duty  of  observing 
every  section  and  clause  thereof,  and  includes  the  distribution  of  powers  therein 
made.  The  powers  embraced  and  distributed  are  legislative,  executive  and  judi- 
cial.    Of  the  first  the  Constitution  declarer  that — 

All  lerialative  powers  herein  grtmtei  shall  be  vested  in  a  Coneresa  of  the  United  States, 
which  MBlloaDsist  of  a  Senatii  and  Hou*e  of  RepreBentativea.     (Article  I,  section  I.) 

This  eudrcles  tbe  entire  range  of  legislative  action.  The  will  of  the  legisla- 
tive department  is  made  known  by  the  terms  of  tbe  bills  which  it  may  pass.  Of 
these  expresaions  of  the  legislative  will  tbe  Constitution  says  : 

Bveiy  bill  which  ahall  liave  passed  the  Honee  of  Representativea  and  the  Senate  shall, 
before  it  becomes  a  law,  be  presented  la  the  Preiident  of  the  United  Stales ;  aai  if  be  approve 
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be  eball  gi^a  it,  but  if  not  lie  shall  return  it  with  his  objections  to  that  house  in  which  it 
shull  have  urigiuated,  who  shall  enter  the  objeclion  at  large  on  their  journal,  and  proceed 
to  reconsider  it.  If.  aflersuch  reconsideration,  two-third  a  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  seut,  together  with  the  objections,  to  the  other  house,  by  which  it  ehaU 
likewise  be  reconsidered,  sud,  if  approved  by  two-thirds  of  thftt  hoase,  it  shall  became  a 
law.     (Article  I,  section  TO 

Thus  laws  are  made.  But  laws  cannot  execute  themselvea.  Howevev  wise, 
juBt,  necesaarj'  they  may  be,  tliey  are  lifeless  declarationB  of  the  legislative  will 
until  clothed  with  the  power  of  action  by  other  departments  of  the  government. 

fhe  builders  of  our  Constitution  understood  witb  great  exactness  the  philoso- 
phy orgoveram^TTr^cmi-prwriied-iW  evary  contingency.     They  knew  that  laws 

its  proper  office  in  the  absence  of  executive  power ;  therefore  they  created 
that  power  and  vested  it  in  a  President  of  the  United  States.  To  insure  a  doe 
execution  of  t!ie  power,  they  imposed  the  duty  of  taking  and  subaciibing  tlie 
oath  above  c[uoted  on  every  person  elected  to  the  presidential  office,  and  de- 
clared that  be  should  comply  with  the  condition  "  betbre  be  enter  on  the  execu- 
tion of  his  office,"  Chief  among  the  executive  duties  imposed  by  the  Consti- 
tution and  secured  by  the  oath  is  the  one  contained  in  the  injunction  that  the 
President  "shall  take  care  that  the  laws  be  faithfully  executed."  (Article  2, 
section  3.)  What  laws?  Those  which  may  have  been  passed  by  the  legisla- 
tive depurtment'in  manner  and  form  as  declared  by  that  section  of  the  Consti- 
tution heretofore  recited.  The  President  is  clothed  with  no  discretion  in  this 
regard.  Whatever  is  declared  by  the  legislative  power  to  be  the  law  the  Pres- 
ident is  bound  to  execute.  By  his  power  to  veto  a  bill  passed  by  both  houses 
of  Congress  he  may  challenge  the  legislative  will,  but  if  he  be  overruled  by  the 
two-third  voice  of  the  housea  he  must  respect  the  decision  and  execute  the  law 
which  that  constitutional  voice  lias  spoken  into  existence.  If  this  be  not  true, 
then  the  executive  power  is  superior  to  the  legislative  power.  If  the  executive 
will  raSy  declare  what  is  and  what  is  not  law,  why  was  a  legislative  department 
established  at  all  ?  Why  impose  on  the  President  the  constitutional  obligation 
to  "take  care  that  the  laws  be  faithfully  executed,"  if  he  may  determine  what 
ads  are  and  what  are  not  laws  ?  It  is  absurd  to  say  that  he  baa  any  discretion 
in  this  regard.     Ue  must  execute  the  law. 

The  great  object  of  the  executive  department  is  to  accomplish  this  purpose  ;  and  without 
it,  be  the  form  of  government  whatever  it  may,  it  will  be  utterly  wortiileas  for  offence  or 
defence:  for  the  redress  of  grievances  or  the  protection  of  rights;  for  the  happiness  or  good 
order  or  safety  of  the  people.    (Story  on  the  (Jonstitution,  vol.  3,  p.  419. ) 

De  Tocqueville,  in  his  work  on  Democracy  in  America,  in  opening  the  chap- 
ter on  executive  power,  very  truly  remarks  that — 

The  American  legislators  undcttook  a  dlESeult  task  in  attempting  to  create  an  executive 
power  dependent  on  the  majorilj  of  the  people,  aud  nevertheless  sufficiently  strong  to  act 
without  restraint  in  its  own  sphere.  It  was  indispensable  to  the  maintenance  of  the  repub- 
lican form  of  eovernment  that  the  representative  of  the  executive  power  should  be  aubject 
to  the  will  of  the  nation.     (Volume  1,  p.  latj. ) 

The  task  was  a  difficult  one,  but  the  great  minds  from  which  our  Constitution 
sprung  were  equal  to  its  severest  demands.  They  created  an  executive  power 
strong  enough  to  execute  the  will  of  the  nation,  and  yet  sufficiently  weak  to  be 
controlled  by  that  will.  They  knew  that  "  power  will  intoxicate  the  best  of 
hearts,  as  wine  the  strongest  heads,"  and  therefore  they  surrounded  the  execu- 
tive agent  with  such  proper  restraints  and  limitations  as  would  confine  him  to 
the  boundaries-  prescribed  by  the  national  will  or  crush  him  by  its  power  if  he 
stepped  beyond.  The  plan  adopted  was  most  perfect.  It  created  the  executive 
power;  provided  for  the  selection  of  the  person  to  be  intrusted  with  its  exer- 
cise ;  determined  the  restraints  and  limitations  which  should  rest  upon,  guide, 
and  control  it  and  him,  and,  out  of  abundant  caution,  decreed  that — 

The  President  '  *  *  "  of  the  United  Stales  shall  be  removed  from  office 
on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and  nusde* 
moanors.     (Article  3,  section  4.) 
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It  is  pTepoeterooB  for  the  respoDdent  to  attempt  to  defend  himself  against  the 
corrective  power  of  this  grand  remedy  by  interposing  the  opinions  or  advice  of 
the  principal  officers  of  the  executive  departments,  either  as  to  the  hndy  of 
liis  oSence  or  the  intent  with  which  lie  committed  it.  His  highest  duty  is-  to 
"take  care  that  ihe  laws  be  faithfully  executed;"  and  if  he  fail  in  this  particu- 
lar he  must  fail  in  all,  and  anarchy  will  usurp  the  throne  of  order.  The 
laws  are  but  expressions  of  the  rational  will,  which  can  bo  made  known  only 
through  the  enactments  of  the  legislative  department  of  the  government.  A 
criminal  failure  to  execute  that  will  (and  every  willful  failure,  no  matter  what 
its  inducement  may  be,  is  ciiminal)  may  justly  call  into  action  the  remedial 
power  of  impeachment.  This  power  is,  by  the  express  terms  of  the  Constitu- 
tion,confided  to  one  branch  of  the  legislative  department,  in  these  words; 

The  House  of  Ropresootatives  •  •         ■  •         g\,^^^  ^^yg  tj^  gy]g  po^-er  uf 

jmpeaoiiment,     fArticle  I,  eeclioli  3.) 

This  lodgment  of  the  most  delicate  power  knowa  to  the  Constitution  is  most 
wise  and  proper,  hecause  of  the  frequency  with  which  those  who  may  exercise 
it  are  called  to  account  for  their  conduct  at  the  bar  of  the  people,  and  this  is 
the  check  balanced  against  a  possible  abuse  of  the  power,  and  it  has  been  most 
effectual.  But  the  wisdom  which  fashioned  our  Constitution  did  not  stop  here. 
It  next  declared  that — 

The  Senate  shall  bave  the  sole  poiver  to  try  all  impeachments.     (Article  I,  section  3. ) 

In  the  theory  of  our  Constitution  the  Senate  represents  the  States,  and  its 
members  being  removed  from  direct  accountability  to  the  people,  are  supposed 
to  be  beyond  the  reach  of  those  excitements  and  passions  which  so  frequently 
change  the  political  complexion  of  the  House  of  Representatives,  and  this  is  the 
more  immediate  check  provided  to  balance  the  possible  hasty  action  of  the 
representatives.  Wise,  considiTate.  and  safe  to  the  perfect  work  of  demDustra- 
tiotl  is  this  admirable  adjustment  of  the  powers  with  which  we  are  now  dealing. 
The  executive  power  was  created  to  enforce  the  will  of  the  nation ;  the  will  of 
the  nation  appears  in  its  laws  ;  the  two  houses  of  Congress  ace  intrusted  with 
the  power  to  enact  laws,  the  objections  of  the  Executive  to  the  contrary  not- 
withstanding. Laws  thns  enacted,  aa  well  as  those  which  receive  the  executive 
aauction,  are  the  voice  of  the  people.  If  the  person  clothed  for  the  time  being 
with  the  executive  power — the  only  power  which  can  give  effect  to  the  people's 
will — refuses  or  neglects  to  enforce  the  legislative  decrees  of  the  nation,  or  wil- 
fully violates  the  same,  what  constituent  elements  of  governmental  power  could 
be  more  properly  churged  with  the  right  to  present  and  the  means  lo  try  and 
remove  the  contumacious  Executive  than  those  intrusted  with  the  power  to 
enact  the  laws  of  the  people,  guided  by  the  checks  and  balances  to  which  I  have 
directed  the  attention  of  the  Senate  ?  What  other  constituent  parts  of  the  gov- 
ernment could  so  well  understand  and  adjudge  of  a  perverse  and  criminal  refusal 
to  obey,  or  a  wilful  declination  to  execute,  the  national  will,  as  those  joining 
in  its  expression  1  There  can  be  but  one  answer  to  these  questions.  The 
provisions  of  the  Constitution  are  wise  and  just  beyond  the  power  of  dispu- 
u£tion  in  leaving  the  entire  subject  of  the  responsibility  of  the  Execuliive  to 
ftuthfully  execute  his  office  and  enforce  the  laws  to  the  charge,  trial,  and  judg- 
ment of  the  two  several  branches  of  the  legislative  department,  regardless  of  the 
opiniooa  of  cabinet  officers,  or  of  the  decisions  of  the  judicial  department.  The 
respondent  has  placed  himself  within  this  power  of  impeachment  by  trampling 
on  the  constitutional  duty  of  the  Executive  and  violating  the  penal  laws  of  the 
land.  ^ 

I  readily  admit  that  the  Constitution  of  the  United  Stales  is,  in  almost  every 
respect,  different  ftom  the  constitution  of  Great  Britain.  The  latter  is,  to  a 
great  extent,  nnwritten,  and  is,  in  all  regards,  subject  to  such  changes  as  Par- 
liament may  enact.  An  act  of  Parliament  may  change  the  constitution  of 
England.     In  this  country  Ihe  rule  is  different.     The  Gongrees  may  enact  no 
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law  in  conflict  with  thft  CoriEHtution.  The  enactments  of  Parlisment  become  a 
part  of  the  British  constitution.  The  will  of  Parliaraect  ia  eupreme.  The.will 
of  CotigresH  is  subordinate  to  the  written  Constitution  of  the  United  Statec, 
hut  not  to  be  judged  of  by  the  executive  department.  But  the  theories  upon 
which  the  two  constitutions  rest  at  the  present  time  are  almost  identical.  In 
both  the  execntive  is  made  subordinate  to  the  legisliitive  power.  The  Oommons 
of  England  tolerate  no  encroachments  on  their  powers  from  any  other  estate  of 
the  realm.  The  Parliament  is  the  supreme  power  of  the  kingdom,  in  spite  of 
the  doctrine  that  "  thekinfj  C;indo  no  wrong,"  and  in  spite  of  the  assertion  that 
the  esercise  of  the  sovereignty  rests  in' the  several  estates. 

The  kindred  character  of  the  theories  permeating  the  two  constitutions  may 
be  illustrated  by  certain  parliamentary  and  ministerial  action  connected  with  the 
American  revolution,  and  which  will  well  serve  the  purposes  of  my  argument. 

On  the  27th  day  of  Februsry,  1782,  General  Conway  moved  in  the  House  of 
Commnne  the  following  resolution  : 

That  it  is  the  <minion  of  this  house,  that  the  further  prosecution  of  offensivB  war  on  the 
coutinenl  of  North  America,  for  the  pnrpose  of  reducing  the  revolted  colonies  to  obedieneo 
by  force,  witi  be  the  means  of  weakcninfr  the  efforts  of  this  country  Bgainst  her  European, 
enemies,  dangerously  to  increase  the  mutual  enmity,  so  fatal  to  the  interests  both  of  Great 
Britain  and  America;  and  by  preveuting  a  happy  reconciliation  witi)  that  country,  to  frustrate 
.  the  earnest  desire  graciously  espressed  by  bis  Majesty  l«  reskire  tbe  blessinff  of  public  tran- 
quillity.    (Hansard,  vol.  2ii,  p.  1071.) 

The  Gomiaona  passed  the  resolution.  ,  The  ministry  did  not  seem  to  catch  its 
true  spirit,  aod,  therefore,  on  March  the  4th  next  following.  General  Conway 
moved  another  resolution  in  these  more  express  and  emphatic  terms,  to  wit : 

That  af^nr  the  snlemn  declaration  of  the  opinion  of  thia  house  in  their  humble  address 
presented  to  his  Majesty  on  Friday  last,  and  his  Majesty's  assurance  of  his  {gracious  iuten- 
tioD,  in  pursuance  of  their  advice,  to  take  such  lueasuros  as  shall  appear  to  his  Majesty  to 
be  most  conducive  to  the  restorHtiun  of  harmony  between  Great  Britain  and  the  revolted 
colonies,  so  essentia!  to  the  prosperity  of  both,  this  house  will  cousider  as  enemies  to  his 
Majesty  and  this  country  all  tha^  who  shall  endeavor  to  frustrate  his  Majesty's  paternal 
care  for  (he  ease  and  happiness  of  his  people,  by  advisin(f  or  by  any  means  attemptiuf;  the 
further  prosecution  of  offensive  war  on  the  continent  of  North  America,  for  the  purpose  of 
reducing  the  revolted  colonies  to  obedieute  by  force.     (Ibid,,  p.  1U69.) 

This  resohition  led  to  an  animated  debate.  The  temper  of  the  Commons  was 
cr|nal  to  the  directness  of  the  resolution.  The  ministry  saw  this  and  understood 
exactly  its  meaning.  They  were  disposed  to  avoid  the  implied  censure,  and 
attempted  to  show,  by  expressions  of  a  determination  to  observe  and  respect 
the  opinion  of  the  liouae  as  declared  in  the  firSt  resolution,  that  no  necessity 
existed  for  the  adoption  of  the  second.  To  effectuate  this  end  Lord  North,  the 
premier,  in  the  course  of  his  remarks,  said : 

The  majority  of  that  house  haS  resolved  that  peace  should  be  wwide  with  America,  and 
the  answer  given  from  the  throrie  was  so  satisfactory  that  the  house  bad  just  concurred  la 
a  motion  to  return  thanks  to  his  Maje.ity  for  making  it;  where,  therefore,  could  be  the  ground 
for  coming  to  a  resolution  which  seemed  to  douht  the  propriety  or  sincerity  of  that  answer  ? 
He  was  not  of  the  disposition  of  those  who  complained  of  majorities  in  that  house  who 
condemned  them,  and  by  factious  and  seditious  misrepresentations  held  them  out  to  the 
public  in  the  most  odious  colors ;  a  msjoiitj  of  that  house  was,  iu  parliamentary  language, 
the  bouse  itself;  it  could  never  make  him  change  a  single  opinion,  yet  he  bowed  to  that 
opiuion  which  was  sanctioned  by  the  majority :  though  ho  might  not  be  a  convert  to  such 
opinion,  still  he  held  it  to  be  his  iadispeosable  duty  to  obey  it,  and  never  once  to  lose  sirbt 
of  it,  iu  the  advice  which,  as  the  servant  of  the  Crown,  be  sltould  have  occasion  to  give  his 
sovereign.  It  was  the  tight  of  that  bouse  to  couimaud ;  it  waa  the  duty  of  a  miuister  to 
obey  its  resolutions.  Parliament  had  already  expressed  its  desires  or  its  orders ;  and  as  it  was 
scarcely  possible  that  a  ministor  should  be  lound  hardy,  daring,  infambus  enough  to  advise 
his  sovereign  to  differ  in  opinion  from  his  Parliament,  so  he  could  not  think  the  present 
motion,  which  must  suppose  the  existence  of  silch  a  minister,  could  be  at  all  necessary, 
(Ibid.,  p.  ]090.} 

And  again  he  said  : 

To  the  policy  of  that  resolution  he  could  not  subscribe ;  but  as  Parliament  had  thought 
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Theee  proI.eBtatimiB  of  Lord  North  did  not  arrest  the  action  of  the  CommonB. 
The  resolution  unBsed,  and  peace  followed. 

It  will  be  oWrved  that  these  proceedings  on  the  part  of  the  Commons 
trenched  on  ground  covered  hy  the  prerogatives  of  the  Crown,  and  affected,  to 
some  extent,  the  powers  of  declaring  war,  making  peace,  and  entering  into 
treaties.  Still  the  ministry  bowed  in  obedience  to  the  command  of  the  Louse, 
and  declared  that — 

e  that  a,  minist 
differ  Id  opiuii 

This  grand  action  of  the  Commons  and  ila  results  disclosed  the  suhhmest 
feature  of  the  British  constitution.  It  was  made  to  appear  how  thoroughly, 
under  that  constitution,  the  executive  power  was  dependent  on  the  legislative 
will  of  the  nation.  The  doctrine  that  "  the  King  can  do  no  wrong,"  while  it 
protected  his  person,  was  resolved  into  an  almost  perfect  Bubordiaation  of  the 
ministers,  through  whom  the  powers  of  the  Crown  are  exerted,  to  the  acts  and 
resolutions  of  the  Parliament,  until  at  last  the  roar  of  the  lion  of  England  is  no 
more  than  the  voice,  of  the  Commons  of  the  realm.  So  completely  had  this 
principle  asserted  itself  in  the  British  constitution  that  the  veto  power  had 
passed  into  disase^for  nearly  a  century,  and  it  has  not  been  exercised  since. 
The  la*t  instance 'of  its  me  was  in  April,  1696.  when  William  III  refused  the 
royal  assent  to  a  "  bill  to  regulate  elections  of  members  to  serve  in  Parhament." 
(Hansard,  vol.  5,  p.  993.) 

The  men  who  formed  our  Constitution  in  1787  were  not  untaught  of  these 
facts  in  English  history ;  and  they  fashioned  our  government  on  t[ie  plan  of 
the  Buhoi-di nation  of  the  executive  power  to  the  writtfen  law  of  the  laud.  They 
did  not  deny  the  veto  power  to  the  President ;  hut  they  did  declare  that  it 
dhould  be  subject  to  a  legislative  limitation,  under  the  operation  of  which  it 
might,  in  any  given  case,  be  overruled  by  the  Congress,  and  when  this  happens. 
and  the  vetped  bill  becomes  a  law,  the  President  must  yield  the  convictions  of 
his  own  judgment,  as  an  individual,  to  the  demands  of  Ae  higher  duty  of  the 
officer,  and  execute  the  law.  vHis  oath  binds  him  to  this/aud  he  cannot  pursue 
any  other  course  of  action  without  endangering  the  public  weal.  The  Consti- 
tntion  regards  him  in  a  doabls  capacity — as  citizen  and  public  otScer.  In  the 
first  it  leaves  him  to  the  same  accountability  to  the  law  in  its  ordinitry  processes 
as  would  attach  to  and  apply  in  case  he  were  a  mere  civilian  or  the  humblest  citi- 
zen; while  in  the  latter  it  subjects  him  to  the  power  of  the  House  of  Kepresenta- 
tlves  to  impeach,  and  that  of  the  Senate  to  remove  him  from  office,  if  he  be  guilty 
of  "treason,  bribery,  or  other  high  crimes  and  misdemeanors."  If  the  citizen 
disobeys  the  law,  and  be  convicted  thereof,  he  may  he  relieved  by  pardon  ;  but 
the  officer  who  brings  upon  himself  a  conviction  on  impeachment  cannot  receive 
the  executive  clemency.  For  while  it  is  provided  that  the  President  "shall- 
have  power  to  grant  reprieves  and  pardons  for  offences  against  the  United 
States,"  it  is  also  expressly  declared  that  this  power  shall  not  extend  tp  "  cases 
of  impeacbmenf."  (Article  2,  section  2 )  Tue  same  person,  if  he  be  a  civil 
officer,  may  be  mdicted  for  a  violation  of  law  and  impeached  for  the  same  act- 
If  convicted  in  both  casea  he  may  be  pardoned  in  the  former,  bat  in  the  latter 
he  is  beyond  the  reach  of  forgiveness.  T!ie  relief  provided  for  the  disobedient 
citizen  is  denied  to  the  offending  officer. 

I  have  already  observed  that  the  Constitution  of  the  United  Stales  distributes 
the  powers  of  the  government  among  three  departments.  First  in  the  order  of 
constitutional  arrangement  is  the  legislative  department;  and  this,  doubtless, 
because  the  law-making  power  is  the  supreme  power  of  the  land  through  which 
the  will  of  the  nation  is  expressed.     The  legislative  power,  in  other  words  the 
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kw-making  power,  is  '■  vested  in  a  Congress  of  the  United  8tate8,"  The  acts 
of  Congress  cooBtitute  the  municipal  law  of  the  republic. 

Municipal  law  is  a  rale  of  action  preecribed  by  tbe  Bupreme  power  of  a  State,  command- 
ing what  ia  right  and  prahibititij  what  in  wrong,     (i  Biacltstone,  p.  ^4.) 

The  supreme  power  of  a.  State  ie  (hat  which  is  highest  in  authority,  and 
therefore  it  was  proper  that  the  Conatitution  should  name  first  the  legislative 
department  in  the  distrihution  of  powers,  as  through  it  alone  the  State  can 
epeak.  Its  voice  is  the  law,  the  rule  of  action  to  be  respected  aod  obeyed  by 
every  person  subject  to  its  direelion  or  amenable  to  its  rcquiiementa. 

Next  in  the  order  of  its  distribution  of  powers  the  Constitution  names  the 
executive  department.  This  is  proper  and  logical ;  for  the  will — the  law — of 
the  nation  cannot  act  escept  through  agents  or  ins  trumen  tali  ties  charged  with 
its  execution.  The  Congress  can  enact  a  law,  but  it  cannot  execute  it.  It  can 
express  the  will  of  the  nation,  but  some  other  agencies  are  required  to  give  it 
effect.  The  Constilution  resolves  these  agencies  and  instrumentalities  into  an 
executive  department.  At  the  bead  of  this  department,  charged  imperatively 
with  the  due  execution  of  its  great  powers,  appears  the  President  of  the  United 
States,  duly  enjoined  to  "take  care  that  the  laws  be  faithfully  executed."  If 
the  law  which  he  is  to  execute  does  not  invest  him  with  discretionary  power,  he 
has  no  election — he  must  execute  the  will  of  the  nation  as  expressed  by  Con- 
gress. In  no  case  can  he  indulge  in  the  uncertainties  and  irresponsibilities  of 
an  official  discretion  unless  it  be  conceded  to  him  by  express  enactment,  Ii 
all  other  cases  he  must  follow  and  enforce  the  legislative  will.  "  The  ofBce  o 
executing  a  law  excludes  the  right  to  judge  of  it;"  and  as  the  Constitution 
charges  the  Pi'esident  with  the  execution  of  the  laws,  it  thereby  "  declares  what 
is  his  duty,  and  gives  him  no  power  beyond."  (Rawie  on  the  Constitution,  p. 
134.)  Undoubtedly  he  possesses  the  right  to  recommend  the  enactment  and  to 
advise  the  repeal  of  laws.  He  may  also,  as  I  have  before  remarked,  obstruct 
the  passage  of  laws  by  interposing  his  veto.  Beyond  these  means  of  changing, 
dit^ciing  or  obstructing  the  nation^  will  he  may  not  go.  When  the  law-making 
power  has  resolved,  his  "  opposition  must  be  at  an  end.  That  resolution  is  a 
law,  and  resistance  to  it  punishable,"     (Federalist,  No.  70  ) 

The  judgment  of  the  individual  intrusted,  for  the  time  being,  with  the  execu- 
tive power  of  the  republic  may  reject  as  utterly  erroneous  the  conclusions  arrived 
at  by  those  invested  with  the  legislative  power ;  but  the  officer  must  submit  and 
execute  the  law.  He  has  no  discretion  in  the  premises  except  such  as  the  par- 
ticular statute  confers  on  him  ;  and  even  this  he  must  exercise  in  obedience  to 
the  rules  which  the  act  provides.  A  high  officer  of  the  government  once  gave 
to  a  President  of  the  United  estates  an  opinion  relative  to  this  doctrine  in  theSe 

To  tlip  Cliipf  ExecDtive  Magistrate  of  tbe  Union  is  confided  the  Bol^mn  dut;  of  seeing  the 
laws  faitlifiilly  esecaled.  That  he  niaj  be  able  to  meet  this  duty  with  a  power  equal  to  its 
performance  he  nomiuatea  his  own  subordinates  and  removes  them  at  his  jileasMre. 

This  opinion  was  given  prior  to  the  passage  of  the  act  of  March  a,  1867, 
which  requires  the  concurrence  of  the  Senate  in  removals  from  office,  which' 
while  denying  to  the  President  the  power  of  absolute  removal,  concedes  to  him 
the  power  to  suspend  officers  and  to  supply  their  places  temporarily. 

For  the  same  reason  the  land  and  naval  forces  are  under  hii  orders  as  their  Commander-in- 
chiefi  but  liig  power  is  to  be  used  only  in  the  manner  prescribed  by  the  legialMtive  depart- 
ment. He  caaaot  accomplish  a  ]egal  purpose  by  illGf^al  moans,  or  break  the  laws  himself  U> 
prevent  them  from  being  violated  by  others. 

The  acts  of  Congress  sometimes  givo  thePresident  a  broad  discretion  in  the  use  of  the  means 
hy  which  they  are  to  be  ejecuted.  anii  eomelimea  limit  his  power  bo  that  ha  tan  exercise  it 
only  in  a  certaiu  prescribed  manner.  Whne  the  law  directs  a  thing  to  be  done,  without  say- 
ing how,  that  impliet  the  power  to  use  such  meaos  as  may  be  necessary  and  proper  to  accom- 
plish the  end  of  llie  Jegislalure.  But  where  tJie  mode  of  perfortning  a  duty  is  poitneil  out  by 
statute,  that  is  theexdusive  mode,  and  no  other  can  be  followed.  The  United  States  have 
no  common  law  to  fall  bach  upon  when  the  written  taw  is  defeeUve.    If,  therefore,  au  act  of 


y  Google 


IMPEACHMENT  OF  THE  PBESIDENT. 

lat  a  certain  thing  shall  b«  donebj  a  parlEcular  officer,  it  cannot  be  done 
by  a  different  officer.  The  agency  which  the  la>v  furniehca  for  its  own  cseeutiim  must  be 
used  U)  the  exclusion  of  all  others.  (Opinion  of  Attorney  General  Black,  November  90,  IB60,) 
Tbis  ia  a  very  clear  statement  of  the  doctrine  wliich  I  have  been  endeav- 
oring to  enforce,  and  on  which  the  particnlar  branch  of  thia  ca?e  now  coia- 
mandiog  our  attention  rests.  If  we  drift  away  from  it  we  unsettle  the  vetr 
foondntinna  of  the  goTerennent,  and  endanger  its  atability  to  a  degree  which 
may  well  alarm  the  most  hopeful  minds,  and  appal  the  most  courageous.  A 
departure  from  this  view  of  the  character  of  the  esecotivo  power,  and  from 
the  nature  of  the  duty  and  obligation  resting  upon  the  officer  charged  there- 
with, would  surround  this  nation  with  perils  of  most  fearful  proportions.  Such 
3  departure  would  not  only  justify  the  respondent  in  hia  refusal  to  obey  and 
execute  the  law,  but  also  approve  hia  usurpation  of  the  judicial  power  when  he 
resolved  that  he  wonid  uot  observe  the  legislative  will,  because,  in  hia  judgment, 
it  did  not  conform  to  the  provisiona  of  the  Conatitution  of  the  United  States 
touching  the  pubjpcts  embraced  in  the  articles  of  impeachment  on  which  he  ia 
now  being  tried  at  your  bar.  Concede  thia  to  him,  and  when  and  where  may 
we  look  for  the  end  ?  To  what  result  ahall  we  arrive  1  Wi!l  it  not  naturally 
and  inevitably  lead  to  a  consolidation  of  the  several  powers  of  the  government, 
in  the  executive  department !  And  would  this  be  the  end^  Would  it  not  rather 
he  but  the  beginning?  If  the  President  may  defy  and  usurp  the  powers  of 
the  legislative  and  judicial  departments  of  the  government,  as  Jiis  caprices  or 
the  advice  of  hia  cabinet  may  incline  him,  why  may  not  his  subordinates,  each 
for  himself,  and  touching  his  own  sphere  of  action,  determine  how  far  the  direc- 
tions of  his  aupevioraccord  with  the  Constitution  of  the  United  States,  and 
reject  and  refuse  to  obey  alt  that  come  short  of  the  standard  erected  by  his  judg- 
ment? It  was  remarked  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  JIartin  vs.  Mott,  (13  Wheaton,  19,)  that— 

If  a  superior  ofBcer  has  a  Hght  to  contest  the  orders  of  the  Provident,  upon  his  owu  doubts 
as  to  the  exigency  (referred  to  by  the  atatule)  having  arisen,  it  mnst  be  equally  the  right  of 
every  inferior  antl  soldier ;  and  any  act  done  by  any  person  in  ftirtheranea  of  auch  orders 
would  subject  him  to  responsibiiity  in  a  civil  suit,  m  which  his  defence  must  finally  rest 
upon  his  ability  to  establisii  the  facts  by  competent  proofs.  Such  a  course  would  be  sub- 
versive of  all  discipline,  and  expose  the  best  disposed  officers  to  the  chances  of  ruinous  liti- 
gation. •  •  »  •  The  power  itself  is  confined  to  the  executive  of  the  Union, 
to  him  wbo  is,  by  the  Constilntiun,  the  commander  of  the  militia,  when  called  into  the  at^tna) 
service  of  tbe  United  States  ;  whose  duty  it  is  "  to  take  care  that  the  laws  be  faithfully  exe- 

:  cuted,"  end  whose  responsibility  for  an  honest  discharge  of  hia  official  obligations  is  secured 
by  the  highest  suuction.  He  is  necessarily  constituted  the  judge  of  the  existence  of  the 
exigency  in  the  first  instance,  aad  is  bound  to  call  forth  the  militia ;  bis  orders  for  tbis  pur- 
pose are  in  strict  couforniity  with  the  provieioHS  of  the  law.  and  it  would  seem  to  follow,  as 
a'  necessary  consequence,  that  every  act  done  by  a  subordinate  officer,  in  obedience  to  such 
orders,  is  equally  justifiable.  The  law  contemplates  that,  under  such  circumstances,  orders 
wilt  he  given  to  carry  the  power  into  eficct;  and  it  cannot,  therefore,  be  a  correct  inference 
that  any  other  person  has  afust  right  to  disobey  them. 
j.    Apply  the  principlesTiere  enunciated  to  the  case  at  bar,  and  they  become  its 

I  Iperfect  supports.  If  the  President  has  a  right  to  contest  and  refuse  to  obey  the 
llaws  enacted  by  Congress,  his  subordinates  may  exercise  the  same  right  and 
Vefuae  to  obey  his  orders.  If  he  may  exercise  it  in  one  case,  they  may  assert  it 
in  any  other.  If  he  may  challenge  the  laws  of  Congress,  they  may  question  the 
orders  of  the  President.  It  ia  his  duty  to  enforce  the  laws  of  the  nation,  and  it 
ifCtheir  duty  to  obey  his  orders.  If  he  may  be  allowed  to  defy  the  legislative 
will,  they  may  be  allowed  to  disregard  the  executive  order.  This  begets  confu- 
sion ;  and  the  affairs  of  the  public  are  made  the  sport  of  the  contending  factions 
and  conflicting  agents.  No  such  power  belongs  to  either.  To  Congress  ia  given 
the  power  to  enact  laws,  and  while  they  remain  on  the  statute-book  it  is  the  con- 
stitutional duty  of  the  President  to  see  to  their  faithful  execution.  This  duty 
rests  upoTi  all  of  his  aubordinates.  Its  observance  by  all,  the  President  included, 
makes  the  executive  department,  though  it  be  acting  through  ten  thousand 
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ageote,  3  unit.  Unity  produces  harmony,  harmony  effects  directneaB  of  action, 
and  this  secures  a  due  execution  of  the  laws.  But  if  the  President  may  disre- 
gard the  law  becauae  he  ha^  been  advised  by  hia  cabinet  and  believes  that  the 
Congress  violated  the  ConstitutioQ  in  its  enactment,  and  his  aubordinatee  may, 
following  hia  example,  disobey  his  orders  and  directions,  the  object  and  end  of 
an  esecntive  unity  ia  defeated,  anarchy  succeeda  order,  force,  irresponsible  and 
vicious,  supplants  law,  and  rain  envelops  the  republic  itnd  its  institutions.  If 
the  viewa  which  I  have  imperfectly  presented  are  correct — and  such  I  believe 
them  to  be — the  testimony  to  which  we  object  must  be  excluded  from  yonr  con- 
sideration', and  thus  will  be  determined  one  of  the  moat  important  E^nestlons 
encircled  by  this  case. 

If  I  have  been  able  to  arrest  your  attention,  and  to  centre  it  upon  the  question 
which  I  have  imperfectly  diecuased,  the  time  occupied  by  me  will  not  be  without 
profit  to  the  nation.  I  have  endeavored  to  show  that  the  royal  fiction  which 
asserts  that  "the  king-  can  do  no  wrong"  cannot  be  applied  to  the  President  of 
the  United  Statea  in  such  manner  as  to  ahield  him  from  the  just  condemnation 
of  violated  law.  The  king's  crimes  may  be  expiated  by  the  vicacioua  atone- 
ment of  hia  ministers ;  but  the  President  ia  held  personally  amenable  to  the 
impeaching  power  of  the  Honae  of  Eepreaenta lives.  Concede  to  the  President 
immunity  through  the  advice  of  his  cabinet  officers,  and  you  reverse  by  your ' 
decision  the  theory  of  our  Constitution.  Let  those  who  will,  aaaume  this  respou-  ■ 
sibility.     I  leave  it  to  the  decision  of  the  Senate. 

Mr.  (jtiRTia.  Mr.  Chief  Justice  and  Senators,  I  have  no  intention  of  attempting 
to  make  a  reply  to  the  elaborate  argument  which  has  now  been  addressed  to  you 
by  one  of  the  honorable  managers  touching  the  merits  of  this  case.  The  time 
for  that  has  not  come.  The  testimony  is  not  yet  before  you.  The  case  is  not 
in  a  condition  for  you  to  consider  and  pass  upon  those  merits,  whether  they 
consist  in  law  or  fact.  The  simple  question  now  before  the  Senate  is  whether 
a  certain  offer  of  proof  which  we  have  placed  before  you  shall  be  carried  out 
into  evidence.  Of  course  that  inquiry  involves  another.  That  other  inquiry 
is  whether  the  evidence  which  is  oiered  ia  pertinent  to  any  matter  in  issue  in 
tbia  case,  and  when  it  ia  ascertained  that  the  evidence  is  pertinent  I  suppose  it 
ia  to  be  received.  Its  credibility,  its  weight,  its  effect  linally  upon  the  merits  of 
the  case  or  upon  any  question  involved  in  the  case,  is  a,  subject  which  cannot 
be  considered  and  decided  upon  prelimiuarily  to  the  reception  of  the  evidence. 
And,  therefore,  leaving  on  one  siue  the  whole  of  this  elaborate  argument  which 
has  now  been  addressed  to  you,  I  propose  to  make  a  few  observations  to  show 
that  this  evidence  is  pertinent  to  the  matter  in  issue  in  this  case. 

The  honorable  manager  has  read  a  portion  of  the  answer  of  the  President,  and 
has  stated  that  the  House  of  Representatives  has  taken  no  issue  upon  that  part 
of  the  answer.  As  to  that,  and  as  to  the  effect  of  that  admiaeion  by  the  honor- 
able manager,  I  ahall  have  a  word  or  two  to  say  preaeutfy.  But  the  honorable 
manager  haa  not  told  you  that  the  House  of  Eepreaentatives,  when  the  honor 
able  managers  brought  to  your  bar  these  articles,  did  not  intend  to  assert  and 
prove  the  allegations  in  them  which  are  matters  of  fact.  One  of  these  allega- 
tiona,  Mr.  Chief  Justice,  as  you  will  find  by  reference  to  the  first  article  and 
to  the  second  article  and  to  the  third  article,  ia  that  the  President  of  the 
United  Sutes,  in  removing  Mr.  Stanton  and  in  appointing  General  Thomas, 
iutentionftlly  violated  the  Constitntion  of  the  United  States;  that  he  did  these 
acte  with  the  intention  of  violating  the  Constitution  of  the  United  ScateB.  Inateail 
of  saying,  "it  is  wholly  immaterial  what  intention  the  President  bad ;  it  is  wholly 
immaterial  whether  be  honestly  believed  that  tbis  act  of  Coogie^  was  uqcod- 
Bti{xitk)ual;  it  ie  wholly  immaterial  whether  he  believed  that  ne  waa  actmg  ill 
accofdsDce  with  hia  oath  of  office,  to  preserve,  protect,  and  defend  the  Goustitn- 
tioa  vlaea  hfi  did  tbia  act  "—instead  of  arening  that,  they  aver  that  he  acied 
with  an  intention  to  violate  the  Constitution  of  the  United  States. 
44  t  F 
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Now,  when  we  introduce  evidence  here,  or  offer  to  introduce  evidence  here, 
bettring  on  this  question  of  intent — evidence  that,  before  forming  any  opinion 
upon  this  subject,  he  resorted  to  proper  advice  to  enable  him  to  form  a  correct 
one,  and  that  when  he  did  form  and  fix  opinions  on  this  subject  it  was  under 
the  influence  of  this  proper  advice,  and  that  consequently  when  be  did  this  act, 
whether  it  was  lawful  or  noiawful,  it  was  not  done  with  the  intention  to  violate 
the  Constitution — when  we  offer  evidence  of  that  character,  the  honorable  man- 
ager gets  up  here  and  argues  an  hour  by  the  clocb  that  it  is  wholly  immaterial 
what  his  intention  was,  what  bis  opinion  was,  what  advice  he  had  received,  and 
in  conformity  witji  whii  li  he  acted  in  this  matter. 

The  honorable  manager's  argument  may  be  a  sound  one ;  the  Senate  may 
ultimately  come  to  that  conclusion  after  they  have  heard  this  cause;  that  is  of 
discUBHion  into  which  I  do  not  enter;  hut  before  the  Senate  can  come  to  the 
coneideratiun  of  those  questions  they  must  pass  over  this  allegation  ;  they  must 
either  say,  as  the  honorable  manager  says,  that  it  is  wholly  immaterial  what 
opinion  the  Prtsideut  ftnmed  or  under  what  advice  or  circumstances  be  formed 
it,  or  else  it  must  be  admitted  by  senators  that  it  ia  materia!,  and  the  evidence 
must  be  considered. 

Now,  how  is  it  possible  at  this  stage  of  the  inquiry  to  determine  which  of 
these  courses  is  to  be  tnken  by  the  honorable  Senate  1  If  the  Senate  should 
finally  come  to  the  coiichieion  that  it  is  wholly  immaterial,  this  evidence  will  do 
no  harm.  On  the  other  hand,  if  the  Senate  should  finally  come  to  the  conclu- 
sion that  it  is  material  what  the  intention  of  the  President  was  in  doing  these 
acts,  that  they  are  to  look  to  see  whether  there  wae  or  not  a  wilful  violation  of  the 
Constitution,  then  they  will  have  excluded  the  evidence  upon  which  they  could 
have  determined  that  question,  if  it  ehould  thus  prove  to  be  material. 

I  respectfully  submit,  therefore,  that  whether  the  argument  of  the  honorable 
manager  is  sound  or  unsound,  wheibet  it  will  finally  prove  in  the  judgment  of 
the  Senate  that  this  evidence  is  immaterial  or  not,  this  is  not  the  time  to  exclude 
it  upon  the  ground  that  an  examination  of  the  merits  hereafter  and  a  decision 
upon  those  merits  will  show  that  it  is  immaferial.  When  that  ia  shown  the  evi- 
dence can  be  laid  aside.  If  the  other  conclusion  should  be  arrived  at  by  any  one 
senator,  or  by  the  body  generally,  then  they  will  he  in  want  of  this  evidence 
which  we  now  ofier. 

_._In  refereface  to  this  question,  senators,  ia  it  not  pertinent  evidencel  I  do  not' 
.intend  to  enter  into  the  eonatitutional  inquiry  which  was  started  yesterday  by 
,an  honorable  manager  as  to  the  particular  character  of  thia  cabinet  counsel. 
j  One  thing  is  certain  :  that  every  President  from  the  origin  of  the  government 
■  has  resorted  to  oral  consul  tations  with  the  members  of  bis  cabinet  and  oral  dis- 
cusiione  in  bis  presence  of  questions  of  public  importance  arising  in  the  course 
of  his  official  duty.  Another  thing  is  equally  certain,  and  that  is.  that  although 
.(the  written  letter  remtAis,  and  therefore  it  would  appear  with  more  certainty 
what  the  advice  of  a  cabinet  councillor  was  if  it  were  put  in  writing,  yet  that 
every  practical  man  who  has  had  occasion  ia  the  huainess  affairs  of  life,  and 
'every  lawyer  and  every  legislator  knows  that  there  is  no  ao  satisfactory  mode 
of  bringing  out  the  truth  as  an  oral  discussion,  face  to  face,  of  those  who  are 
engaged  in  the  subject ;  that  it  ia  the  most  suggestive,  the  most  searching,  the 
1  most  satisfactory  mode  of  arriving  at  a  conclusion ;  and  thiit  solitary  written 
I  opinions,  composed  in  the  closet,  away  from  the  collision  between  mind  and 
;  mind  which  brings  out  new  thoughts,  new  conceptions,  more  accurate  views,  are 
Inot  the  best  mode  of  arriving  at  a  safe  reifUlt.  And  under  the  influence  of 
'  these  pmctical  considerations  undoubtedly  it  is  that  this  habit,  bennning  with 
/  Qeneral  Wailiington— not  becoming  universal  by  any  means  until  Mr.  Jeffer- 
'  bou'b  time,  but  tivm  that  day  to  this  continuing  a  constant  practice — has  been 
]  formed.  }*rwideiit  Johnson  found  it  in  existence  when  he  went  into  offii»,  aud 
/  be  oonUuued  it. 
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I  therefore  say  that  when  the  question  of  his  intentioQ  cornea  to  be  considered 
by  the  Senate,  when  the  qneBtion- arises  in  their  minds  whether  the  President 
honoBtly  believed  that  this  wtte  an  unconstitutional  lav,  when  the  particular 
emergency  arose,  when  if  he  carried  out  or  obeyed  that  law  he  must  quit  one 
of  the  powers  which  he  believed  were  conferred  upon  him  by  the  Conslitution, 
and  not  be  able  to  carry  on  one  of  the  departments  of  the  government  in  the 
manner  the  public  interests  required — when  that  question  arises  for  the  consid- 
eration of  the  Senate,  then  ttikj  ought  to  have  before  them  the  fact  that  he  acted 
by  the  advice  of  the  usual  and  proper  advisers ;  that  he  resorted  to  the  beet 
means  within  his  reach  to  form  a  safe  opinion  upon  this  subject,  and  that  there- 
fore it  is  a  fair  conclusion  that  when  be  did  form  that  opinion  it  was  an  honest 
and  fixed  opinion,  which  he  felt  he  must  carry  out  in  practice  if  the  proper 
occasion  should  arise.  It  is  in  this  point  of  view,  and  this  point  of  view  only, 
that  we  offer  this  evidence. 

The  honorable  senator  from  Michigan  has  proposed  a  question  to  the  counsel 
for  the  President,  which  is  this  : 

Do  not  the  counsel  for  the  aceused  consider  that  the  Talidily  of  the  tenure-of-ofBce  bill  was 
parely  a  qaestion  of  law  1  , 

I  will  answer  that  pprt  of  the  question  first.  VThe  constitntional  validity  of  ' 
any  bil!  is,  of  course,  a  question  of  la^which  depends  upon  a  comparison  of 
the  provisions  of  the  bill  with  the  law  enacted  by  the  people  for  the  government 
of  their  agents.  It  depends  upon  whether  those  agents  have  transcended  the 
authority  which  the  people  gave  them ;  and  that  comparison  of  the. Constitution 
with  the  law  is,  in  the  sense  that  was  intended  undoubtedly  by  the  honorable 
senator,  a  question  of  law.  m    ■ 

The  next  branch  of  the  question  is  "fchether  that  question  is  to  be  deter-  » 
mined  on  this  trial  by  the  Senate."     ^ 

^HMM  is  a  question  I  cannot  answer.  That  ie  a  question  that  can  be  deter- 
mined only  by  the  Senate  themselves.  If  the  Senate  should  find  that  Mr. 
Stanton's  case  was  not  within  litis  law,  then  no  such  question  arises,  then  there 
is  no  question  in  this  particular  case  of  a  conflict  between  the  law  and  the  Con- 
stitution, If  the  Senate  should  find  that  these  articles  have  so  charged  the 
President  that  it  is  necessary  for'the  Senate  to  believe  that  there  was  some  act 
.of  turpitude  on  hia  part  connected  with  this  matter,  some  malajide*,  some  bad 
intent,  and  that  he  did  honestly  believe,  as  he  states  in  his  answer,  that  this  was 
an  unconstitutional  law,  that  an  occasion  had  arisen  when  he  njust  act  accord- 
ingly under  his  oath  of  office,  then  it  is  immaterial  whether  this  was  a  constitu- 
tional or  un constitntional  law ;  be  it  the  one  or  be  it  the  other,  be  it  true  or  false 
that  the  President  has  committed  a  legal  offence  by  an  infraction  of  the  law,  iie 
has  not  committed  the  impeachable  offence  with  which  he  is  charged  by  the 
House  of  EepresentativesJ  And,  therefore,  we  must  advance  beyond  these  two 
questions  before  we  reacn  the  third  brtuich  of  the  question  which  the  hon- 
orable senator  from  Micbigan  propoands^wh ether  the  qaestion  of  the  constitu- 
tionality of  this  law  mypt,  be  determined  on  this  trial  by  the  Senate.  In  the 
view  of  the  Pjesident's  counsel  there  is  no  necessity  for  the  Senate  to  determine 
that  qnestioo^  The  residue  of  the  inquiry  is: 
Do  the  couubbI  claim  that  the  opinion  of  the  cabinet  officers  tooching  that  question — 
That  is,  the  constitutionality  of  the  law — 
is  competent  evitence  by  which  the  jadgment  of  die  Senate  might  b«  Influeacedl 

Certainly  not.     Wedo  not  put  them  on  the  standaa  experts  on  questions  of  con 


Btitntional  law.     The  judges  will  determine  that  out  of  their  own  breasts.     We 

put  them  on  the  stand  as  advisers  of  the  President  to  state  what  advice,  io  point 

■  ' '         ■■'         •       ■      >        .1    .  .  ""       "  no  improper 

e  honoraole 
ae  for  which 


of  fact,  they  gave  him,  with  a  v[ew  to  show  tbal  he  was  guOty  of  no  improper 
ifltent  to  violate  the  OonBtitntioi]/  We  put  tbem  on  the  stand,  the  honoraole 
senator  from  Michigan  will  allow  me  to  answer,  for  the  same  purpose  for  which 
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he  doubtless,  in  hia  extensive  practice,  has  often  put  lawyers  on  the  stand.  A 
man  is  proceeded  against  by  another  for  an  improper  arrest,  for  a  malicioua  pros- 
ecution. It  is  neceesarj'  to  prove  malice  and  want  of  probabie  cause.  When 
the  want  of  probable  cauB«  is  proved,  the  malice  is  inferable  from  it ;  but  then 
it  is  perfectly  well  settled  that  if  the  defendant  can  show  that  he  fairly  kid 
his  case  before  counsel,  and  that  counsel  informed  him  that  that  was  a  probable 
I  case,  he  most  be  acquitted ;  the  malice  ie  gone.  That  is  the  purpose  for  which 
Ve  propose  to  pat  tneae  gentlemen  on  the  stand,  to  prove  that  tbey  acted- as 
advisers,  that  th^  advice  was  given,  that  it  wae  acted  under;  and  that  pui^ee 
|the  malice,  the  improper  intent. 

To  respond  to  the  question  of  the  honorable  senator  fiom  Maryland,  he  will 
allow  me  to  say  that  it  is  a  question  which  the  managers  can  answer  much  better 
than  the  President's  counsel. 

Mr.  Johnson.  Will  yon  read  it,  please  ? 

Mr.  Curtis.  It  is : 


Do  the  conDBel  for  the  President  nudeTstand  that  the  tDatiai;er«  <Ieiij  the  stalement  made 
by  the  PresideDt  in  his  meaasEe  of  December  12, 1867,  to  the  Senate,  as  giTBn  in  evidence  by 
the  manners,  at  page  45  of  the  official  report  of  the  trial,  that  the  members  of  the  cabinet 
gaye  him — 

That  is,  the  President — 
the  opinion  there  stated  ag  to  the  tennre-of-effice  act ,  and  is  the  evidence  offered  to  corrobo 
rate  that  atatemant,  of  for  wbat  other  object  ia  it  offered  ? 

We  now  understand,  from  what  the  honorable  manager  has  said  this  morning, 
that  the  Honse  of  Representatives  has  taken  no  issue  on  that  part  of  our  answer ; 
that  the  honorable  managers  do  not  understand  that  they  have  traversed  or 
denied  that  part  of  our  answer.  We  did  understand  before  this  question  was 
proposed  to  us  that  the  honorable  managers  had  themselves  put  in  evidence  the 
message  of  the  President  of  the  12th  of  December,  1867,  to  the  Senate,  in  which 
he  states  that  he  was  advised  by  the  members  of  the  cabinet  unanimously, 
including  Mr.  Stanton,  that  this  law  would  be  unconstitutional  if  enacted.  They 
have  put  that  in  evidence  themselves. 

Nevertheless,  senators,  this  is  an  affair,  as  you  perceive,  of  the  utmost  gravity 
in  any  possible  aspect  of  it ;  and  we  did  not  fgel  at  liberty  to  avoid  or  abstain 
from  the  offering  of  the  members  of  the  President's '  cabinet  that  they  might 
state  to  yon,  under  the  sanction  of  their  oaths,  what  advice  was  given.  I  sup- 
pose all  that  the  managers  would  be  prepared  to  admit  might  be — certainly  they 
have  made  no  broader  admission — that  the  President  said  these  things  in  a  mes- 
sage to  the  Senate ;  but  from  the  experience  we  have  bad  thus  far  in  this  trial 
we  thought  it  not  impossible  that  the  managers,  or  some  one  of  them  speaking  in 
behalf  ofhim  self  and  the  others,  might  say  that  the  President  had  told  a  falsehood, 
and  we  wish  therefore  to  place  ourselves  right  before  the  Senate  on  this  subject. 
We  desire  to  examine  these  gentlemen  to  show  what  passed  on  this  subject,  and 
we  wish  to  do  it  for  the  purposes  I  have  stated. 

Mr.  Williams.  Before  the  learned  gentleman  concludes  I  desire  to  submit  a 
question  to  him. 

The  Chief  Justicb.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Oregon. 

The  chief  clerk  read  as  follows : 

Is  the  advice  (^vea  to  the  President  bv  his  cabinet,  with  a  view  of  preparing  a  veto  mea- 
■age,  pertiQent  to  prove  the  right  of  the  I^erident  to  disregard  the  law  ^r  it  was  passed 
ov«r  Ida  veto  1 

Mr.  GuBTiB.  I  consider  it  to  be  strictiy  pertinent  It  is  not  of  itself  sufficiflHt ; 
it  is  not  mDagb  that  the  President  reoeived  ench  adricej  he  most  sbow  that  #n 
occasion  wose  for  him  to  act  upon  it,  whidi,  in  the  jodgnwnt  of  the  Senate,  was 
BVLCh  m  ocGMion  Ui^t  you  aovm  sot  impute  to  him  wrong  ijateatioii  in  actiny. 
Bat  the  first  st^  id  to  qbow  that  be  honestly  believed  that  Uiis  vaa  an.  nneon- 
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Btituttonal  law.  Whether  he  should  treat  it  as  such  in  a  particular  instance  is 
a  matter  depending  nnon  his  offa  personal  responaibilitj  without  advice.  That 
is  the  answer  which  jf  suppose  is  coueietent  with  the  views  we  have  of  this  case. 

■  And  I  wish,  in  closing,  merely  to  aay,  that  the  senators  will  perceive  how 
entirely  aside  this  view  which  I  have  now  presented  to  the  Senate  is  from  any 
claim  on  behalf  of  the  President  that  he  may  disregard  a  law  eimply  because 
he  believes  it  to  be  unconstitutional.  He  makes  no  such  claim.  He  must  make 
a  case  beyond  that — a  case  such  ae  is  atated  in  bis  answer;  but  in  #rder  to  make 
a  case  beyond  that  it  is  necessary  for  him  to  begin  by  satisfying  the  Senate  that 
he  honestly  believed  the  law  to  be  unconstitutional;  and  it  is  with  a  view  to 
that  that  we  now  offer  this  evidence. 

The  Chief  Justice.  Senators,  the  question  now  before  the  Senate,  as  the 
Chief  Justice  conceives,  respects  not  the  weight,  but  the  admissibility  of  the  evi- 
dence offered.  To  detennine  that  question,  it  is  necessary  to  see  what  is  charged 
in  the  articks  of  impeachment.  The  first  article  charges  that  on  the  Slst  day 
of  February,  1868,  the  President  issned  an  order  for  the  removal  of  Mr.  Stan- 
ton from  the  office  of  Secretary  of  War,  that  this  order  was  made  unlawfully, 
and  that  it  was  made  with  intent  to  violate  the  tenure -of-office  act,  and  in  viola- 
tion of  the  Constitution  of  the  United  States.  The  same  charge  in  substance 
is  repeated  in  the. articles  which  relate  to  the  appointment  of  Mr.  Thomas, 
which  was  necessarily  connected  with  the  transaction.  The  intent,  then,  is  the 
subject  to  which  much  of  the  evidence  on  both  sides  has  been  directed  ;  and  the 
Chief  Justice  conceives  that  this  testimony  is  admissible  for  the  purpose  of  show- 
ing the  intent  with  which  the  President  has  acted  ia  this  transaction.  He  will 
eubmii,  the  question  to  the  Senate  if  any  senator  desires  it. 

Mr.  Howard.  I  call  for  the  yeae  and  nays. 

The  Chfef  Justice.  The  senator  from  Michigan  desires  that  the  question 
be  submitted  to  the  Senate,  aud  calls  for  the  y^s  and  nays. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  proposed 
evidence  is  admissible  will,  as  your  names  are  called,  answer  yea;  those  of 
the  contrary  opinion,  nay. 

Mr.  Drake.  I  ask  for  the  reading  of  the  offer  of  counsel. 

The  Chief  Justice.  The  Secretary  will  read  the  offer. 

The  chief  clerk  read  She  offer. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  20,  nays  29;  as 
follows ; 

Yeas— Messra.  ADthony,  Bayard,  Buckalew,  Davie,  Diion,  Doolittle,  FeBBenden,  Fowler, 
Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Patlerson  of  TennesBee,  Ross,  Saule- 
buiT,  Trumbull,  Van  Winkle,  Vickers,  and  Willey— 20. 

Nay8— MessfB.  Cameron,  Catlell,  Chandler,  Cole,  Conkling,  Coudms,  Corbelt,  Cragin, 
Drake,  Edmunds,  Ferry,  Frelinghuysen,  Harlan,  Howard.  Hows,  Morgan,  Morrill  of  Mwno, 
Morrill  of  Vermont,  Patlerson  of  New  Hampshire,  Pomaroy,  KamBey,  Sheimaa,  Sprague, 
Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 29. 

Not  VOTINO— Messrs.  Morton,  Norton,  Nye,  Sumner,  and  Wade— 5. 

So  the  Senal«  decided  the  evidence  to  be  inadmissible. 

OiDBON  Wklle? — examination  continued. 
By  Mr.  Evarts  t 

Question  At  the  cabinet  meetings  held  at  the  period  from  the  pfeeentation  o 
the  bill  to  the  President  until  his  message  sending  in  his  objections  was  comJ 
pleted,  was  the  queetion  whether  Mr.  Stanton  was  within  the  operation  of  the 
«Til-tenure  act  the  subject  of  consideration  and  determination  ? 

Mr.  Manager  Butleb.  Stop  a  moment.     We  object. 

The  Chief  Justicb.  The  counsel  will  please  propoae  their  question  in  writing. 

Mr.  £v4RTS.  I  will  make  an  offer,  wit][(^tbe  permission  of  the  Chief  Justice. 


Hos;edt,VjOO'^k 


694  lUPDACHHEKT  OF  THE  PBESIDENT. 

The  offer  was  reduced  to  writing,  and  read  by  the  chief  clerk,  as  foUowa : 

We  offer  W  prove  that  at  the  meetinn  of  tha  cabinet  at  wliicb  Mr,  Stanton  ^m  prMont, 
held  while  the  tenure -of- office  bill  wasoefore  the  PrBsident  for  approval,  the  adtice  of  the 
cabinet  in  regard  to  the  same  was  ashed  by  the  President  and  given  by  the  cabinet;  and 
thereupon  the  queatlon  whether  Mr.  Stanton  and  the  other  Secretaries  who  had  received  their 
appointment  from  Mr.  Lincoln  were  within  thi  restrictions  upon  the  President's  power  of 
remoTat  from  office  created  by  said  act  was  considered,  and  the  opinion  expressed  tliat  the 
Secietariea  appointed  by  Mr.  Lincoln  were  not  witbia  sncb  leatrictiona. 

Mr.  Manager  BuTLBR.  We  object,  Mr.  President  and  senators,  that  this  is 
only  asking  the  advice  of  the  cabinet  as  to  the  couatruction  of  a  law.  The  last 
question  was  as  to  the  conatitutionality  of  a  law,  and  advice  as  to  law  we  sup- 
pose to  be  wholly  included  within  the  last  ruling  of  the  Senate.  We  do  not 
propose  to  argae  it. 

Mr.  EvARTS.  We  do  not  so  reg-trd  the  matter ;  and  even  if  the  ruling  should 
be  80  rightly  construed,  still,  Mr.  Chief  Justice  and  Senators,  it  would  be  proper 
for  U3  to  make  this  offer  accepting  your  ruling,  if  it  were  not  a  matter  for  debate. 
We  understand  that  the  disposition  of  the  question  of  evidence  already  made 
may  turn  upon  any  one  of  several  conaideratJons  quite  ontaide  of  the  present  • 
inquiry  ;  as,  for  instance,  if  tt  should  be  held  to  have tmned  upon  considerations 
suggested  by  some  of  the  questions  put  by  one  or  more  of  the  senators  of  this 
body,  as  to  the  importance  or  pertinence  of  evidence  as  bearing  upon  the  ques- 
tion of  the  constitutionality  of  a  law,  as  tending  to  justify  or  explain  or  affect 
with  intent  the  act  alleged  of  a  violation  of  the  law. 

The  present  evidence  sought  to  be  introduced  is  quite  of  another  complexion, 
and  has  this  purpose  and  object  in  reference  to  several  views  that  may  be  applied 
to  the  President's  conduct ;  in  the  first  place,  as  respects  the  law  itself,  that  a 
new  law  confeasedly  reversing,  or,  as  waa  frequently  expressed  in  the  debates  of 
the  housea  which  passed  the  lawy'revotutionieing  the  action  of  the  govemment"( 
in  reapect  to  this  exercise  of  executive  power,  and  in  respect  to  this  particular 
point  aiso  of  whether  it  had  aJy  efficacy  or  was  intended  to  have  any  applica- 
tion which  should  fasten  upon  the  President  Secretaries  whom  he  never  had 
selected  or  appointed,  which  formed  the  subject  of  bo  much  opinion  in  the  Sen- 
ate, and  also  in  the  House  of  Repreaenlatives,  was  made  a  subject  of  inquiry  and 
opinion  hy  the  President  himself,  and  that  his  action  concerning  which  he  is  now 
broughtin  question  here  in  the  removal  of  Mr.  Stanton, was  based  npon  his  opinion 
after  proper  and  diligent  efforts  to  get  at  a  correct  opinipn,  whether  Mr.  Stanton 
was  within  the  law  ;  and,  therefore,  that  his  conduct  and  action  was  not  in  the 
intent  of  violating  the  law  which,  it  ia  said  here,  cannot  be  qualified  even  under 
these  charges  by  showing  that  he  did  not  do  it  with  intention  of  violating  the 
GonstitntioD. 

The  point  now  is  that  he  did  not  do  it  with  intent  of  violating  the  law,  but 
.tliat  he  did  it  with  the  intent  of  exercising  a  well-known,  perfectly  established 
/constitutional  power,  deemed  by  him,  on  the  advice  of  these  his  cabinet,  not  to 
be  embraced  within  the  law ;  and  if  the  question  of  the  intent  of  his  violation  of 
dnty,  of  the  purpose  and  the  motive  and  the  object  and  the  result,  the  injury  to 
the  public  service  or  the  order  of  the  state  is  to  form  a  part  of  the  inquiry,  then 
we  bring  him  by  one  mode  of  inquiry  within  obedience  to  the  Constitution  as  he 
was  advised,  and  by  this  present  object  of  inquiiy  within  obedjence  to  the  law  as 
he  was  advised. 

So,  too,  it  has  a  bearing  from  the  presence  of  Mr.  Stanton  and  his  assent  to 
these  opinions,  on  the  attitude  in  which  the  Pteaident  stood  in  regard  to  his 
right  to  expect  Irom  Mr.  Stanton  an  acquiescence  in  the  exercise  of  the  power 
of  removal,  which  stood  upon  the  Constitution  in  Mr.  Stanton's  opinion,  and 
which  was  not  affected  by  the  law  in  Mr.  Stanton'a  opinion  (  and  thus  to  raise 
precisely  and  definitely  in  this  aspect  the  qnalifications  of  the  President's  coarse 
and  conduct  in  this  behalf  as  intending  an  application  of  force,  or  contenqilating 
iJie  possibility  of  the  need  of  an  application  of  force. 
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Mr.  Maaager  Butler.  Wilhout  inteodtag  to  debate  this  propoeition,  I  desire 
to  call  the  attention  of  the  Senate  U\  the  fact  that  the  question  seeks  to  inquire 
whether  the  cabinet,  including  Mr.  Stanton,  did  not  advise  the  President  that 
the  bill  a^  presented  for  hie  consideration  did  not  apply  to  Mr.  ScaatoQ  and  those 
in  like  situation  with  him.  I  desire  to  call  the  attention  of  the  Senate  to  Exhibit 
A,  on  the  38th  page,  which  is  the  veto  message,  wherein  the  President  vetoes 
the  bill  expressly  upon  the  ground  that  it  does  include  all  his  cabinet,  so  that  if 
they  advised  liim  to  the  contrary,  the  advice  does  not  seem  to  have  had  opera- 
Mr.  Manager  Boutwei.,l.  Read  the  worda. 

Mr.  Manager  Butler.  I  will. 
To  IA«  Senate  of  the  UaUcH  Staiea  : 

I  have  carefullj  eiamined  Ibe  bill  to  rei^Ute  the  tei 
oiAterial  portion  of  tbe  bill  is  contained  iu  (he  first  sectio 
namely; 

That  every  periOQ  hoMioB  any  civil  offi«e  to  which  he  baa  been  appointed  by  and  with 
the  advice  and  couaent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appoiolfld  to 
any  Buth  office,  and  shall  become  duly  qualified  to  act  therein,  is,  aud  shali  be,  entitled  to 
hold  such  office  uu^l  asncccssor  shall  have  been  appointed  by  the  Preaideut,  with  the  advice 
and  consent  of  the  Senate,  aud  duly  qualified ;  and  that  the  Secretaries  «(  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaater  General,  and  the  Attor- 
ney General,  shall  hold  their  offices  respectively  for  and  daring  the  term  of  the  Preaideot  by 
whom  they  maj  have  been  appointed,  and  for  one  month  chereaftar,  subject  to  removal  by 
and  with  the  advice  and  cooHeut  of  the  Senate. 

These  proviaiouB  are  qualified  by  a  reservation  in  the  fourth  section,  "  that  nothing  con- 
tained In  the  bill  shall  be  construed  to  extend  the  term  of  any  office  the  duration  of  which  is 
limited  by  law."  In  effect  the  bill  provides  that  the  President  shall  not  remove  from  their 
places  any  of  the  civil  ofBtera  whose  terms  of  service  are  not  limited  by  law  without  the 
advice  and  consent  of  the  Senate  of  the  United  States.  The  bill,  in  this  respect,  cooflicls, 
in  my  judgment,  with  the  Constitution  of  the  United  States.  The  question,  CoogtesB  is 
well  aware,  is  by  no  means  a  new  one." 

And  then  he  goes  on  to  argue  upqn  the  debate  of  1769,  which  wholly  applied 
to  cabinet  officers,  and  yott  will  find  that  that  ia  the  gist  of  the  Preaident'B 
whole  argument.  Then,  on  the  4lBt  page,  after  having  exhansted  the  argu- 
ment as  to  the  cabinet  officers,  he  says  ; 

It  applies  equally  to  every  other  officer  of  the  ftovernment  appointed  by  the  PresideQl,whos6 
t«rm  of  dumtion  is  not  specially  declared.  It  is  supported  by  the  weighty  rea.son  that  the 
sabordiiiale  officers  in  the  executive  department  ought  to  bold  at  the  pleasare  of  the  head  of 
the  department,  because  he  is  invested  generally  with  the  executive  authority,  and  the  par- 
ticipation in  that  authority  by  the  Senate  was  an  exception  to  a  general  principle,  and  ought 
to  be  taken  strictly.     The  Preeideut  ia  the  great  responsible  officer  for  ihe  execution  of  the 

But  I  must  ask  attention  to  the  point  that  there  is  some  additional  reason  to 
have  this  evidence  go  in  because  Mr.  Stanton  gave  such  construction  tO'the  law. 
It  was  offered  in  the  last  proposition  voted  upon  to  show  that  Mr.  Stanton  gave 
advice  as  to  the  constitutionality  of  the  law;  so  that  in  this  respect  the  two 
propositions  stand  precisely  alike  in  principle,  and  cannot  be  distinguished. 

It  ia  said  this  evidence  should  be  admitted  to  show  that  the  president,  when 
he  removed  Stanton  and  put  in  Thomas,  supposed  that  Stanton  did  not  believe 
himself  to  he  within  the  law  and  protected  in  office  by  its  enactments.  Mr. 
Stanton  had  just  been  reinstated  under  the  law ;  had  refused  to  resign  because 
he  could  not  be  touched  under  the  law ;  had  put  the  President's  power  to  defi- 
ance, as  the  President  says  in  his  message,  because  he  believed  that  thtt  law  did 
not  allow  him  to  be  touched.  Now,  does  this  evidence  tend  to  show  that  the 
President  thought  Mr.  Stanton  would  agree  that  he  was  not  kept  in  office  by 
the  law,  and  go  out  when  he  put  in  Mr.  Thomas  t  Does  any  aane  man  believe 
that  the  President  thought  that  Mr.  Stanton  would  yield  on  the  ground  that  he 
was  not  covered  by  the  law  when  he  was  removed  and  Mr,  Thomas  appointed  ? 
The  President  did  not  put  his  belief  on  any  such  ground ;  hepnt  itontheground 
chat  SCauton  was  a  coward,  and  would  not  dare  resist ;  not  that  h^  did  ntit  believe 
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himeelf  within  the  law  and  protected  by  it,  bat  that  hia  nerve  would  not  be  euffi- 
ctent  to  meet  General  Thomas.  That  was  the  President's  proposition  to  General 
Sherman ;  it  was  a  reliance  on  the  nerrefl  of  the  man,  not  upon  hia  conatrnction 
of  the  law.  Therefore,  I  must  call  your  attention  to  the  fact  that  these  offers 
are  wholly  illniory  and  deceptive.  They  do  not  show  the  thing  contended  fori 
they  cannot  show  it ;  they  have  no  tendency  to  show  it,  and  whether  they  have 
or  have  not,  the  Senate,  by  solemn  deciaion,  have  said  that  the  advice  of  cabinet 
officers  ie  not  the  legal  vehicle  of  proof  by  which  the  fact  ia  to  he  shown  to  the 
Senate,  even  if  it  were  competent  to  be  proved  ia  any  manner. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  the  reference  to  the  argument 
of  the  Freeident's  mesaage,  which  ia  contained  on  page  38  and  the  following 
pages  of  the  record,  aeema  hardly  to  require  any  attention.  The  President  is 
there  arg;aing  agaiuet  the  bill  as  a  matter  of  legislation,  and  rightly  regards  it 
in  itB  general  application  to  the  officers  of  the  government,  including  the  prin- 
cipal officers  of  the  departnents.  The  minor  consideration -of  wliether  or  not 
it  by  its  own  temiB  reached  the  particular  perBona  who  held  their  commissiona 
from  President  Lincoln  could  not  by  any  poBsibility  have  been  the  aubject  of 
discnasion  by  the  President  of  the  United  States  in  sending  in  his  objections  to 
the  bill  on  conHtitUtional  grounds.     It  waa  not  a  conatitntional  question  whether 

Ithe  bill  included  the  officers  who  had  received  their  commiseiona  from  President 
Lincoln,  or  did  not  exclude  them. 

The  learned  nmoaget  seems  equally  unfortunate  in  his  reference  to  the  con- 
duct of  Mr.  Stanton  upon  the  preliminary  proceeding  of  liis  suspeuaion  under 
the  civil-tenure  act,  for  no  conatructioo  can  be  put  upon  Mr.  Stanton's  conduct 
there  except  that  he  did  not  think  he  was  under  the  act,  I  suppose,  because 
*  he  aaid  he  did  not  yield  to  the  act  w^hich  authorized  auspenaion,  but  yielded  to 
force.     80  much  for  that. 

Now,  1  come  to  the  principal  inquiry;  and  that  is  whether  or  not  it  bears 
either  upon  the  President's  conduct  in  attempting  a  removal  of  Mr.  Stanton 
because  he  was  not  under  the  bill,  or  whether  it  beara  upon  the  rightful  espec- 
tation  and  calculation  of  the  President  that  the  attempt  would  be  recognized  as 
suitable  by  Mr.  Stanton  because  he,  Mr,  Stanton,  did  not  believe  he  was  within 
the  bill. 

It  will  be  obaerved  that  the  President  had  a  perfect  right  to  suppose  that  Mr. 
Stanton  would  not  attempt  to  oppose  him,  the  President,  in  the  exercise  of  an 
Bccnstomed  authority  of  the  Chief  Executive,  since  he,  Mr.  Stanton,  believed  it 
to  be  unlawful ;  and  if  the  Executive  had  been  advised  by  Mr.  Stanton  on  this 
veiT  point  that  he,  Mr.  Stanton,  was  not  protected  bv  the  realrictions  of  the 
civil  tenure-of-office  bill,  then  the  President  had  a  ri^ht  to  suppose  thjit  when 
the  executive  authority  given  by  the  Oonatitution,  as  it  was  understood  by  Mr. 
Stanton,  was  not  impeded  by  the  operation  of  the  special  act  of  Congress,  Mr. 
Stanton  of  course  would  yield  to  this  unimpeded  constitutional  power. 

The  Chibp  Justice,  Senators,  the  Chief  Justice  is  of  opinion  that  this  testi- 
mony is  propep  to  be  taken  into  consideration  by  the  Senate,  sitting  as  a  court 
of  impeachment ;  but  he  is  unable  to  determine  what  extent  the  Senate  is  dis- 
posed to  give  to  its  previous  ruling,  or  how  far  they  consider  that  ruling  appli- 
cable to  the  present  question.  He  will  therefore  direct  the  Secretary  to  read  the 
offer  to  prove,  and  will  then  submit  the  question  directly  to  the  Senate. 

Jtfr.  Drake.  On  that  I  ask  for  the  ysas  and  nays. 

The  chief  clerk  read  the  offer,  as  follows : 

'We  offer  to  prove  that  at  the  meeting  of  the  csblnet  at  which  Mr.  Stanton  was  preBent, 
held  white  ihe  tenWe-oficivil-ofEce  bill  was  b«fbre  the  FiesideDt  for  approval,  ibe  advice  of 
the  cabinet  in  agui  to  ^e  same  wa«  asked  hy  Ab  fteiddent  and  given  b;  the  eabiaet,  and 
tbereupon  the  queation  whether  Mr,  Slautan  and  the  ottier  Secretariea  who  bad  recdved  tbeir 
appointtnent  man  Mr.  lincolu  were  witbiu  the  reBtrictlons  upon  the  Presiaent's  power  of 
removal  from  offlca  created  b;^  said  act  was  considered,  and  tbe  opinion  expTMsed  that  tbo 
SeuetwiM  appoM«d  hj  Mr.  Lincoln  were  not  within  such  restrictions. 
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The  Chief  Justice.  Od  tbie  question  the  senator  from  Miasouri  asks  for  the 
.  yeas  and  nays.  . 

The  yeaa  and  naja  were  ordered,  and  being  taken  reBolt«d — yeas  22,  naya 
26;  as  follows: 

Yeas— Meaara.  Anthony,  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Fessenaen,  Fowler. 
GrimoB,  Henderson,  Eeaaricks,  Johnson,  McCreery.  Fattereon  of  Tennessee,  Boss,  Sauls- 
bury.  Sherman,  Sprague,  Trambul),  Van  Winkle,  Vickers,  and  Willey— 22. 

Navs— MeeiTB,  Cameron,  Cattell,  Cbandler.  Cole.  Cooness,  Corbett,  Craein,  Drake, 
Edmunds,  Ferry.  Frelingbuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Mor- 
rill of  Vermoni,  Patterson  ot  New  Hampshire,  Ponieroy,  Kameey,  Stewart,  Thayer,  Tipton, 
Williams.  Wilson,  and  Yates — ati. 

Not  voting— Messrs.  Conkling.  Morton,  Norton,  Nye,  Sumner,  and  Wade— 6. 

So  the  evidence  proposed  to  be  offered  waa  decided  to  be  inadmissible. 

Mr.  EVAKTS,  {to  the  witness.)  Mr.  Welles,  at  any  of  the  cabinet  meetinga 
held  between  tbe  time  of  the  passage  of  the  civil-teunre  act  and  the  removal 


of  Mr.  Stanton,  did  the  subject  of  the  public  service  aa  affected  by  the  operation 
of  that  act  come  up  for  tlie  consideration  of  the  cabiaet  ? 

Mr.  Mana^r  Biitlkr.  I  object. 

Mr.  EvARTis.  This  is  merely  introductory. 

Mr.  Manager  Bi^tlbb.  "Yea"  or  "No?" 

Mr.  EvARTs.  Yea. 

Mr.  Manager  BiiTLBB.  We  do  not  object  to  that. 

The  Witness.  I  answer  yes. 
By  Mr.  Evarts; 

Q.  Waa  it  considered  repeatedly! 

A    It  was  on  two  occasions,  if  not  more. 

Q.  During  those  considerations  and  diBctissions  waa  the  question  of  the 
importance  of  having  some  determination  judicial  in  its  character  of  the  coq- 
Btitutionality  of  thia  law  considered  1 

Mr.  Manager  BuTLBR.  Stay  a  moment;  we  object. 

Mr.  Evarts.  It  only  calls  for  "yes"  or  "no" 

Mr.  Manager  Butler.  If  it  means  only  to  get  in  "yea"  or  "no,"  whether 
it  waa  considered,  it  is  not  very  important. 

Mr.  Evarts.  That  ia  all. 

Mr.  Manager  Butler.  Then  it  ia  not  to  get  in  that  there  waa  any  particular 
consideration  on  a  given  point.  In  other  words,  to  make  myself  plaili,  hy 
asking  a  series  of  well-eontrived  questiooa,  one  might  get  inpretty  mJch  what 
was  done  in  the  cabinet  by  "yes"  or  '"no"  answers.  We  object  to  it  as 
immaterial ;  and  now  we,  perhaps,  might  have  it  settled  at  once,  as  well  as  ever. 
If  this  line  of  testimony  ia  immaterial,  then  it  ia  immaterial  whether  the  matter 
waa  conaidered  in  the  cabinet.  If  the  determination  of  the  Senate  is  that  what 
was  done  in  the  cabinet  should  not  coma  in  here,  then  whether  it  was  done  is 
wholly  immaterial,  and  ia  as  objectionable  as  what  was  done. 

Mr.  Evarts.  Yes ;  but  the  honorable  manager  will  be  so  good  as  to  remem- 
ber  that  tbe  rulings  of  the  Senate  have  expressly  determined  that  all  that  pro- 
perly hears  upon  the  question  of  the  intent  of  the  President  in  making  the 
removal  and  appointing  the  ad  interim  holder  of  the  office  with  a  view  of  raising 
the  judicial  question  is  admissible,  and  has  been  admitted. 

Mr.  Manager  Butler.  We  never  have  heard  .that  mling.  It  may  have 
escaped  us,  perhaps. 

Mr.  EvABTS.  By  examining  the  record  yon  will  find  it 

Mr.  Manager  Butleb.  We  have  examined  it  with  gteat  care,  but  we  shall 
not  find  that,  we  think.     Will  yon  have  tbe  kindness  to  read  that  ruling  J 

Mr.  Evarts.  It  is  in  the  memory  of  the  court. 

Mr.  Manager  Butler.  The  ruling  id  on  the  record. 

The  Chibp  Justice.  If  the  question  be  objected  to  it  will  be  reduced  to 
Writing. 
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The  offer  of  the  couoael  for  the  respoodetit  was  reduced  to  writing  and  handed 
to  the  managers. 

Mr.  Manner  BuTLBh.  By  "  the  removal "  do  I  uaderctand  down  to  the  2l8t 
of  February,  1868? 

Mr.  EVABTS.  Yes,  sir. 

Mr.  Manager  Butlkr.  May  I  ineert  these  words  :  "  2lBtof  Febmary,  1868?' 

Mr.  EvARTi*.  You  may  alter  the  word  "  removal  "  to  "order  of  the  21at  of 
Febmsry,  1868,  for  the  removal." 

The  GH[_eF  Justice.  The  aecretary  will  read  the  offer  made  by  the  counael 
for  the  President. 

The  offer  was  handed  to  the  deak  and  read,  as  follows  : 

We  offei  to  prove  that  at  the  cahinet  meetings  between  the  pftssage  of  the  tfloure-of-civil- 
office  hill  and  the  order  of  the  21st  of  Februarj,  1868,  for  the  removal  of  Mr.  Stantoo,  npon 
oi^asiona  when  the  conditiou  of  the  public  aervicts  aa  affected  hj  the  operation  of  that  liill 
came  up  for  the  consideration  and  advice  of  the  cabinet,  it  was  considered  bj  the  President 
and  cabinet  that  a  proper  regard  to  thn  public  service  made  it  desirable  that  upon  gome 
proper  case  a  judicial  determination  on  the  conatitutionality  of  the  law  should  be  obtained. 

Mr,  Manager  Butler.  Mr.  President  and  Senators,  we,  of  the  managers, 
object,  and  we  should  like  to  have  this  question  determined  in  the  minds  of  the 
senators  upon  this  principle.  We  underetand  here  that  the  determination  of  the 
Senate  is,  that  cabinet  diacussiona,  of  whatever  nature,  shall  not  be  put  in  as  a 
shield  to  the  President.  That  I  understand,  for  one,'  to  be  the  broad  principle 
upon  which  this  claea  of  questions  stand  and  apon  which  the  8(tnate  has  voted  ; 
and,  therefore,  these  attempts  to  get  around  it,  to  get  in  by  detail  and  at  retail — 
if  I  may  use  that  expression — evidence  which  in  its  wholeaale  character  cannot 
be  admitted,  are  simply  tiring  out  and  wearing  out  the  patience  of  the  Senate. 
I  should  like  to  have  it  settled,  once  for  all,  if  it  can  he,  whether  the  cabinet 
consultations  upon  any  subject  are  to  he  a  shield.  Upon  this  particular  offer, 
however,  I  will  leave  the  matter  with  the  Senate  after  a  aingle  sugareation. 

It  ia  offered  to  show  that  the  cabinet  consulted  upon  the  desirahihty  of  get- 
ting np  a  case  to  test  the  constitutionality  of  the  law.  It  is  either  material  or 
immateriaL  It  might  possibly  be  material  in  one  view  if  they  mean  to  say  that 
they  consulted  upon  getting  up  this  case  in  the  mode  and  manner  that  it  ia 
brought  here,  and  only  in  that  event  could  it  be, material.  Does  the  question 
mean  to  ask  if  they  conaulted  and  agreed  together  to  bring  up  this  ease  in  the 
form  in  which  it  has  been  done  ?  If  they  agreed  upon  any  other  proceeding  it 
ia  wholly  immaterial ;  but  if  they  agreed  upon  this  case,  then  we  are  in  tn's 
condition  of  things,  that  they  propose  to  justify  the  President's  act  by  the 
advice  of  hia  subordinates,  and  aubstitnte  tbeir  opinion  upon  the  legality  of  hie 
action  in  thia  case  for  yours. 

Senatora,  you  passed  this  tennre-of-o£Bce  act.  That  might  have  been  done 
by  inadvertence.  The  Preaident  tben  preaented  it  to  you  for  your  revision, 
and  yoo  passed  it  again  notwithstanding  his  constitutional  argument  upon  it. 
The  President  then  removed  Mr.  Stanton,  and  presented  its  unconstitutionality 
again,  and  presented  also  the  question  whether  Mr.  Stanton  was  within  it,  and 
you,  after  solemn  deliberation  and  argument,  again  decided  that  Mr.  Stanton 
was  within  ita  provisions  so  as  to  be  protected  by  it,  and  that  the  law  was  con- 
Btitutional.  Then  he  removed  Mr.  Stanton  on  the  Slat  of  February,  and  pre- 
sented the  same  question  to  you  again;  and  again,  after  solemn  argument,  you 
decided  that  Mr.  Stanton  was  within  ita  provisions  and  that  the  law  was  consti- 
tntional.  Now  they  offer  to  show  the  discussions  of  the  cabinet  upon  its  con- 
stitutionality to  overrule  the  quadruple  opinion  solemnly  expressed  by  the 
Senate  open  these  very  questions — four  times  upon  the  constitutionality  of  the 
law,  and  twice  upon  its  const itutionaUty  and  upon  the  fact  that -Mr,  Stanton 
was  within  it,  la  that  testimony  to  be  pyt  in  here  ?  The  proposition  whether 
it  was  desirable  to  have  this  const! tationai  question  raised  is  the  one  presented.. 
If  it  vaa  any  other  conetitutional  question  in  any  other  case,  then  it  is  ifholty 
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hnmaterlBl.  If  it  ie  this  case,  tbea  70a  are  trying  that  queetion,  and  they  pro- 
pose to  substitute  the  judgment  of  the  cabinet  for  the  judgmeat  of  the  Senate. 

Mr.  EvARTq.  I  must,  I  think,  be  allowed  to  say  that  the  patience  of  the 
Senate,  which  ie  bo  frequently  referred  to  by  the  learned  managers  iss  being 
taxed,  eeeuiB  to  be,  in  their  judgment,  a  sort  of  unilateral  patience,  and  not 
open  to  impressions  upon  opposite  sidee.  Now,  eesators,  the  proposition  can 
be  very  briefly  submitted  to  you. 

By  decisive  determinations  upon  certain  questione  of  evidence  arising  in  tliie 
cause,  you  have  decided  that,  at  leaet,  what  in  point  of  time  is  so  near  to  this 
action  of  the  President  as  may  fairly  import  to  show  that  in  his  action  he  was 
governed  by  a  desire  to  raise  a  question  for  judicial  determination,  shall  be 
admitted.  About  that  there  can  be  no  question  that  the  record  will  confirm  my 
statement.  Now,  my  present  inquiry  is  to  show  that  within  this  period,  thus 
extensively  and  comprehensively  named  for  the  present,  in  hie  official  duty  and 
in  his  consultations  concerning  his  official  duty  with  the  heads  of  departments, 
it  became  apparent  that  the  operation  of  this  law  raised  embarrassments  in  the 
public  service,  and  rendered  it  important  as  a  practical  matter  that  there  should 
be  a  determination  concerning  the  eonstitutionality  of  the  law,  and  that  it  was 
desirable  that  upon  a  proper  case  such  a  determination  should  be  had.  I  submit 
the  matter  to  the  Senate  with  these  observations. 

The  Chief  JustIce.  The  Secretary  will  read  the  offer  to  prove. 

The  chief  clerk  read  the  offer. 

The  Chfef  JusTtCB.  The  Chief  Justice  will  submit  the  question  to  the  Senate, 

Mr.  Co^^ESS  called  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr.  Henderson.  Mr.  President,  I  desire  to  submit  a  question  to  the  mana- 
gers before  I  vote.     I  send  it  to  the  desk. 

The  Chief  Justice.  The  question  propounded  to  the  honorable  managers  by 
the  senator  from  Missouri  will  be  read. 

The  chief  clerk  read  as  follows : 

If  the  President  sball  be  convicted,  he  must  be  removed  from  ofGce. . 

If  his  guilt  should  be  bo  great  as  t«  demand  such  punishment,  he  may  be  disqualified  to 
hold  and  enjoy  any  office  nnder  the  United  Statea. 

Is  not  the  evidence  now  offered  competeat  to  go  before  the  court  in  mitigation? 

Mr.  Manager  Butleb,  Mr.  President  and  senators,  1  am  instructed  to  answer 
to  that,  that  we  do  not  believe  this  would  be  evidence  in  any  event ;  but  all 
(evidence  in  mitigation  of  punishment  must  be  submitted  after  verdict  and  before 
judgment,  save  where  the  jury  fix  the  punishment  in  their  verdict,  which  is  not 
the  case  here.  Evidence  in  mitigation  never  is  put  in  to  influence  the  verdict ; 
but  if  a  verdict  of  guilty  is  rendered,  then  circumstances  of  mitigation,  each  ae 
good  character  or  possible  cpmmission  of  the  crime  by  inadvertence,  can  be  given, 
but  not  upon  the  issue, 

Mr.  CoNKLiNa.  Is  that  the  rule  of  practice  before  this  tribunaU 

Mr.  Manager  Butler.  I  do  not  know  as  there  are  any  rules  of  practice  here. 

Mr.  CoNKLiNO.  Would  that  be  applicable  to  this  tribunal? 

Mr.  Manager  Butler.  I  am  asked  by  the  honorable  senator  from  New  York 
whether  it  would  be  applicable  before  this  tribunal.  Under  the  general  practice 
of  impeachments  judgment  is  never  given  by  the  House  of  Peers  until  demanded 
by  the  Commons.  Whether  that  may  be  applicable  he^e  or  not  I  do  not  mean 
at  this  moment  to  determine.  I  say  judgment  never  is  given  until  demanded ; 
and  as  this  judgment  is  to  be  given  as  a  separate  'act,  if  evidence  in  mitigation  ia 
applicable  at  all,  it  must  be  given  to  influence  that  event  There  is  an  appre- 
dable  time  in  this  tribunal,  as  in  all  others,  between  a  verdict  of  guilty  and  the 
act  of  judgment ;  and  if  any  such  evidence  can  be  given  at  all,  it  must,  in  my 
judgment,  be  given  at  that  time.  It  certainly  catmot  be  given  for  any  other 
puraose. 

Ihave  already  atated  that  we  do  not  believe  it  to  be  competent  at  all,  and  I 
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am  80  inetrncted  by  my  sesociftteH;  bnt.  if  ever  corapeffint,  it  cannot  be  com- 
petent until  the  time  arrivee  tot  the  cMiBideration  of  the  jtid^ent.     If  I  may 

aek  a  question,  I  would  inquire,  do  the  Preadent'a  coontel  ofler  this  evidence  in 
mitigation  1  because  if  they  do,  that  will  raise  another  qnefltiun.  We  shall  not 
object  to  it,  perhaps,  even  now,  in  mitigation,  becanoe  that  will  be  a  confeeaion 
of  guilt.     [Laughter.] 

The  Chief  Justicg.  The  Secretary  will  read  the  offer  to  prove  once  more. 

The  offer  was  read  as  follows  : 

We  offer  to  prove  that  at  Ibe  cabinet  meetingB  betweBn  the  pBBsa[[B  of  Ite  tenure- of-civil-offiee 
bill  and  ihe  order  of  the  2l8t  of  February,  iSefi,  for  the  removal  of  Mr.  Slanloii,  upon  occa- 
slonn  when  the  condition  of  the  pnblie  Bertlce,  as  affected  hy  the  operation  of  that  bill, 
came  up  for  the  conaideration  and  adrice  of  the  cabinet,  it  was  considered  bj  the  President 
and  cabinet  tbat  a  proper  regard  to  the  public  service  made  it  desirable  that  upon  some  proper 
case  a  judicial  determination  on  the  constitntionaliij  of  the  law  should  be  obtaiaed, 

The  Cbibf  JtSTlcE.  Senatore,  yon  who  are  of  opinion  that  the  evidence 
offered  by  the  counsel  for  the  President  ahonld  be  received  will,  when  your 
namea  are  called,  annwer  yea  ;  those  of  the  contrary  opinion,  nay.  The  Secre- 
tary will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  19,  nays  30  ;  as 
follows : 

Yeas— MesitB.  Anthony,  Bajard,  Bnckalew,  Davis,  Diion,  Doolittle,  Fessenden,  Fowler, 
Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  PatWrson  of  Tennessee,  lioas,  Sauls- 
barj,  Trumbnll,  Van  Winkle,  and  Viukers— 19. 

Hays — MessrB.  Cameron,  Cattell,  Chandler,  Cole,  Conkling.  Counesa,  Corbell,  Cragin, 
Drake,  Edmunda,  Ferry,  FrelinghuTsen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine, 
Morriii-of  Vermont,  Paitefson  of  New  Hampshire,  Poraeroy.  Ramsey,  Sherman,  Sprague, 
Stewart,  Thayer,  Tlptoa,  Willey,  Williams,  Wilson,  and  Yates— 30. 

Not  VOTitia — Messrs.  Morton,  Norton,  Kye,  Sumner,  and  Wade— 6. 

So  the  Senate  ruled  the  offer  to  be  inadmissible. 

Mr.  A.NTHONY,  (at  2  o'clock  p.  m.)  I  move  that  the  Senate  take  a  recess 
for  fifteen  minutes. 

The  motion  was  agreed  to,  and  at  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair. 

Gideon  Wblles's  examination  continued. 
By  Mr.  Evarts  : 

Q.  Mr.  Welles,  was  there  within  the  period  embraced  in  the  inquiry  in  the 
last  question,  and  at  auy  ditcussious  or  deliberations  of  the  cabinet  concerning 
the  operations  of  the  civil-tenure  act,  or  the  requirements  of  the  public  service 
ia  respect  to  the  same,  any  suggestion  or  iatimatioQ  of  any  kind  touching  or 
looking  to  the  vacation  of  any  ofSoe,  or  obttuning  posaession  of  the  same  by 
force) 

A.  Never,  on  any  occasion — ^ — 

Mr.  Manager  Butlhb.  Stop  a  moment.     We  object. 

The  Chibp  Justicb.  The  counsel  for  the  President  will  please  reduce  the 
question  to  writing. 

The  qneetion  was  rednoed  to  writing  and  sent  to  the  desk,  and  read,  as 
follows :  ' 

Was  there,  within  the  period  embraced  In  the  inquiry  in  the  last  qneslion,  and  at  any 
discnasions  or  deliberalioua  of  ibe  cabinet  concernmg  the  operation  of  the  tenuTe-of-tuvil- 
office  act  and  the  requiroments  of  the  public  acr* ice  iu  regard  to  the  same,  any  suKgeation  or 
intlBiaBon  whatever  touching  or  looking  to  the  vftcatlos  of  aHy  office  by  force  or  getting  pos- 
MMlOB  of  the  iame  by  force. 

Mr.  Manager  Butlbk.  To  that  we  object.  We  think  it  wholly  within  the  pre- 
vioaimlin^;  andifil  were  not,  it  would  be  incompetent  Upon  another  ground — 
that  to  show  that  the  Preeideot  did  not  state  to  A,  B,  or  G  that'  he  meant  to 
vse  force  by  no  ineftns  proves  that  he  did  not  tell  E,  F  dnd  0. 
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Mr.  KvARTS.  We  may  hereafter  call  persons  to  testify  that  he  did  not  tell 
E,  F  and  Gr,  and  that  would  not  prove  that  he  did  not  tell  A,  B  and  C. 
Mr.  Manager  Bdtlbr.  And  bo  on  M  the  end  of  the  alphabet. 
Mr.  EvARTS,  Yes ;  and  so  on  to  the  end  of  time.  The  question  is,  Mr.  Chief 
Jnetice  and  Senators,  a  negative  to  exclude  a  conclusion ;  and  if  the  subject  of 
force  or  the  purpose  of  force  is  within  the  premiaea  of  this  isaue  and  trial,  evi- 
dence on  the  part  of  the  President  to  show  that  in  all  the  deliberations  for  his 
official  conduct  force  never  entered  into  contemplatioa  ia,  as  I  sappose,  rightfully 
offered  on  our  part. 

Mr.  Manager  Butler.  We  object  to  the  question,  whether  he  told  his  cabi- 
net he  would  o^  would  not  uae  forcei  as  wholly  .immaterial  atid  as  within  iha 
Ust  Tttliag. 

The  Cbibf  JuSTicB.  The  Chief  Justice  does  not  understand  the  honorable 
manager  to  object  to  it  as  leading. 

Mr.  Manager  Butlbr.  No  ;  it  is  not  worth  while  to  take  that  objection.  We 
wish  to  come  to  substance. 

The  Chi  KF  JUSTICE.  TheChief  Justice  will  submit  the  question  to  the  Senate. 

Mr.  Grimbs.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  chief  clerk  again  read  the  question. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  this  question  ia 
admissible  will,  as  your  names  are  called,  auswer  yea ;  those  of  the  contrary 
opinion,  nay. 

Mr.  Ferry.  I  waa  requested  by  the  senator  from  Missouri  [Mr.  Drake]  to 
state  that  he  was  called  away  by  sickness  in  his  family. 

The  question  being  takea  by  yeas  and  nays,  resulted — yeas  18,  nays,  26  ; 
as  follows : 

Teas— Messrs.  Anthony,  Bayard,  Backalew,  Davis,  Dixon,  Edmunds,  Fessenden.  Fowler, 
Grimes,  Hendricks,  Johnson,  McCreery,  PattetaoQ  of  Tennessee,  Rosa,  Sftulflbury,  Trum- 
bull, Van  Winkle,  and  Vickers— 18. 

NaSS— Messrs.  Cattell,  Chandler,  Cole,  Cenkling,  Couness,  CoTbett,  Crag'm,  Ferry,  Fre- 
linghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Ma,ine,  Morrill  of  Vermont,  Pat- 
terson of  New  Hampshire,  Pomeroy,  Ramsey,  Sherman,  Stewart,  Thayer,  Tipton,  Willey, ' 
Williams,  Wilson,  and  Yates — 26. 

Not  voting— Messrs.  Cameron,  Doolittlo,  Drake,  Henderson,  Morton,  Korton,  Nye, 
Spragiie,  Sumner,  and  Wade — 10. 

So  the  Senate  decided  the  question  to  be  inadmissible. 

Mr.  EvARTS.  We  are  through  with  the  witness. 
Cross -examined  by  Mr.  Manager  Butler  : 

Q.  Mr.  Welles,  you  were  asked  if  you  were  Secretary  of  the  Navy,  and  you 
said  you  held  under  a  commission,  and  you  gave  the  dtfte  of  the  commission  T 

A,  March,  ISCl. 

Q.  You  have  had  no  other ! 

A.  No  other. 

Q,  And  you  have  been  Secretary  of  the  Navy  down  to  to-day  1 

A.  I  have  continued  to  this  time. 

Q.  Has  Lorenzo  Thomas  acted  as  a  member  of  the  cabinet  down  to  to-Jay  / 
from  the  Slat  of  February  ?  ■ 

A.  He  has  met  in  the  cabinet  since  that  time.    /' 

Q.  Did  he  meet  as  a  member  or  outsider  ? 

Mr.  EVARTS.  I  submit,  Mr.  Chief  Justice,  that  this  is  up  croas-examinatjon 
upon  any  matter  we  have  examined  upon,  as  far  as  General  Thomas  ia  concerned. 

iir,  Manager  Butler.  I  waive  it.     I  will  not  huvs  a  word  upon  (hat. 

By  Mr.  Manager  Butlbh  : 
Q.  Now,  then,  you  told  us  of  something  said  between  you  and  the  President 
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about  a  movement  of  troops.  I  want  to  know  a  little  more  accurately  wfaen 
tb»t  waB.     In  the  first  place  what  day  was  it  7 

A.  It  was  on  the  S9d  of  Feldraary. 

Q.  Is  there  any  doubt  about  that  in  your  mind  ? 

A.  None  at  all. 

Q.  What  time  was  M 

A.  It  was  not  far  from  twelve  o'clock. 

Q.  I  understood  you  to  fix  that  time  of  day  'by  eomething  that  happened 
with  the  Attorney  General.     What  was  that  ? 

A.  I  called  on  the  President  on  the  2Sd,  about  twelve  o'clock.  The  recep- 
tion for  oiBcial  buBiness  at  the  Navy  Department  is  from  eleven  to  twelve.  I 
left  as  soon  as  I  well  could,  after  that  matter  was  over,  and  therefore  it  was  a 
little  before  twelve,  I  suppose.  When  I  arrived  at  the  President's  and  called 
on  him,  the  Attorney  General  was  there.  While  there,  the  nomination  of  Mr. 
Ewing  was  made  out. 

Q.  Never  mind  about  that  j  I  am  not  now  speaking  of  that. 

A.  I  am  speaking  of  that.  The  private  secretary  wished  to  get  it  up  to  the 
Senate  as  early  as  he  could  ;  and  Mr.  Stanbery  remarked  that  he  wished  to  be 
here,  I  thiuk,  about  twelve ;  that  he  had  some  appointment  abont  twelve ;  and 
it  had  got  to  be  nearly  that  time  then. 

Q.  I  understood  you  to  say  that  he  had  some  appointment  in  the  Supreme 
Court,     Was  that  so  ? 

A.  I  will  not  be  sure  that  it  was. 

Q.  Did  you  not  state  yesterday  that  he  had  an  appointment  in  the  Supreme 
Court  1 

A.  Perhaps  I  inferred  that  it  was  there ;  I  cannot  say  that  he  said  it  was  at 
the  Supreme  Court,  or  where  it  was. 

Q.  Did  you  not  so  testify  yesterday  1 

A.  Perhaps  I  did. 

y.  How  was  the  fact  ? 

A.  He  had  an  engagement. 

Q.  How  was  the  fact  as  to  your  testimony  yesterday — not  what  perhaps  yon 
did,  bnt  how  do  you  lemember  you  testified  on  that  point  yesterday  7 

A.  I  presume  I  testified  that  he  was  to  come  here  at  12  o'clock  to  the 
Supreme  Conrt,  because  that  was  my  inference.  I  supposed  it  was  so.  He 
had  an  engagement  at  12  o'clock,  and  wanted  to  get  away  as  soon  as  he  could  ; 
and  it  was  in  connection  with  the  nomination  of  Mr.  Ewing,  which  went  up  at 
the  same  time. 

Q.  Have  yon  not  heard  since  yesterday  that  the  court  did  not  sit  on 
Saturdaj's? 

A.  No,  sir. 

Q..  Have  you  heard  anything  on  that  subject  T 

A.  No.  sir. 

Q.  Do  yon  know  whether  they  ait  on  Saturdays  or  not  t 

A.  I  do  not. 

Q.  You  do  not  know  upon  that  matter  7 

A.  I  do  not. 

Q.  Now,  sir,  did  yonleam  that  there  was  any  other  movement  of  troops,  except 
an  order  upon  one  officer  of  the  regiment  to  meet  General  Emory  T 

A.  Well,  I  heard  of  two  or  three  things  that  evening, 

Q.  I  am  now  speaking  of  the  officers  of  the  regiment. 

A.  I  understand. 

Q.  Did  you  l«ani  that  there  waa  any  other  movement  of  troops  except  an 
order  to  an  officer  of  the  regiment  to  meet  General  Emory  7 

A.  \  heard  thai  the  officers  of  the  regiment  were  required  to  meet  at  head- 
qnarters  that  evening. 
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Q.  At  what  time  t 

A.  That  evening. 

Mr.  EvARTS.  The21at. 

By  ^Jr.  Manager  Butler  : 

Q.  The  evening  of  the  Slat  t 

A.  The  evening  of  the  Slat. 

Q.  And  that  the  officers  were  called  to  headquarters  ? 
■  A.  The  officers  were  called  to  headquarters. 

Q,  Did  you  learn  whether  it  was  to  give  them  directiona  about  keeping  away 
from  a  masquerade  or  going  to  it  as  a  reason  why  they  were  called  to  head- 
quarters ? 

A.  I  did  not  hear  the  reaeong.  If  I  had  heard  the  reasons  perhaps  they 
would  have  satisfied  uie.     I  do  not  know  how  that  may  be. 

Q.  Tou  did  not  hear  the  reasons  1 

A.  No !  I  knew  the  fact  that  they  had  been  called  to  meet  at  headqnarters 
that  evening,  which  was  an  unusual  order,  and  were  called  from  a  party,  I 
believe. 

Q.  What  party ! 

A.  A  party  that  was  in  F  or  G  street,  I  think  ;  a  reception. 

Q.  That  they  were  called  from  a  party  to  go  to  headquarters.  Now,  sir, 
that  was  all  the  movement  of  troops  you  spoke  of  yesterday  to  us,  was  it  not  1 

A.  I  do  not  recollect  that  I  spoke  of  others.     I  spoke  of  that. 

Q.  Had  yon  any  other  in  your  mind  yesterday  but  that  ? 

A.  There  were  some  other  movements  in  my  mind  ;  but  perhaps  not  con- 
nected with  General  Emory,  unless  they  were  called  there  for  a  purpose. 

Q.  There  was  none  communicated  to  you,  whatever  might  have  been  in  your 
mind,  was  there  1 

A.  What  do  you  mean  by  "  none  communicated  t" 

Q.  No  other  movements  were  communicated  to  you,  whatever  may  have  been 
in  your  mind,  that  evening  ? 

A.  I  heard  of  movements  that  evening,  or  heard  of  appearances.  I  heard 
that  the  War  Department  was  lighted  up,  which  was  an  unusual  matter. 

Q.  Yon  heard  that  the  War  Department  was  lighted  up  1 

A.  I  did.  I  do  not  know  that  I  alluded  to  that  to  President  Johnson  ;  bat 
that  was  one  of  the  circumstances  that  I  heard  of  the  evening  before. 

Q.  Then  the  movement  was  the  call  of  the  officers  of  one  regiment  to  meet 
General  Emory.     How  many  ofBcers  did  you  hear  were  called  ? 

A.  I  did  not  hear  the  number  of  officers.  T  heard  that  General  Emory's 
son  and  his  orderlies,  one  or  two,  had  called  at  a  party,  requesting  that  any 
officers  belonging  to  the  fifth  regiment,  and,  I  believe,  to  his  own,  should  repair 
forthwith  to  headquarters;  which  was  thought  to  be  a  very  unusual  movement. 

Q.  I  did  not  ask  for  your  thoughts  about  it. 

A.  Well,  I  thought  it  was. 

Q.  Those  officers  were  asked  to  i^ome  to  headquarters.  That  was  al!  you  stated 
to  the  President  of  movements  of  troops  1 

A.  I  will  not  say  that  was  all.  ^ 

Q.  Is  it  all  that  yon  remember  that  you  did  f 

A.  I  will  not  be  sure  whether  I  stated  to  him  the  fact  of  the  lighting  up  of 
the  War  Department  that  night,  for  that  was  the  first  of  the  intrenchmeut 
there,  or  whether  I  allud(;d  to  the  fact  that  there  was  a  company,  or  part  of  a 
company,  reported  to  me  as  being  seen  in  the 

Q.  Excnse  me;  I  am  only  asking  what  you  stated,  not  what  you  think  you 
did  not  state. 

A.  I  say  I  do  not  know  that  I«tated  that. 

Q.  And  I  am  asking  for  what  you  statod. 
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A.  I  aay  I  do  not  knov  tliat  I  stated  to  the  President  that  the  War  Depart- 
ment was  lighted  up  that  night. 

Q.  I  do  not  ask  yon  for  what  you  do  not  know  yon  stated/but  what  you 
know  you  did  state  1 

Mr.  EvARTS,  Your  qaestion  wap,  whether  that  waa  all  he  stated,  and  he  Bays 
he  cannot  say  whether  it  was  all  or  Dot. 

Mr.  Manager  Butler.  I  am  asking  if  it  was  all  be  stated,  and  I  am  aakiug 
not  fot  what  he  did  not  atate,  but  for  what,  he  did. 

Mr.  BVARTg.  He  Bays  he  cannot  say  but  that  he  did. 

The  WiTNEStj.  I  BUted  to  him  in  relation  to  G-eneral  £mory  and  what  I 
heard  in  regard  to  him.  Whether  I  alluded  to  the  other  facts  ia  my  mind  I 
cannot  say  now. 

Mr.  Maoager  Butleb.  Very  well ;  that  is  exactly  what  I  want ;  but  I  did 
not  want  to  get  at  what  tha  facts  were.    The  22d  waa  to  be  kept  as  a  holiday  ? 

A,  It  is  a  half  holiday,  I  believe.  The  War  Department  cioeed  that  office  ; 
but  I  suppose  that  ie  in  violation  of  law.  The  law  in  that  the  departments 
shall  be  kept  open,  each  of  them,  every  day  of  the  year,  save  Sundays  and  tbe 
Fourth  of  July  and  the  25th  of  December.  The  War  Department  has  some- 
tiraee 

Hr.  Manager  Butlbr.  Excuse  me;  I  did  not  ask  you  for  your  legal  opinion. 

The  Wn'NGSS.  I  am  not  giving  a  legal  opinion.     I  am  stating  facts, 

Mr,  Manager  Blitlkb,  You  say  it  ia  in  violation  of  law.  I  suppose  that  is  a 
legal  opinion  } 

The  WpT^ES9.  Yon  can  read  the  law  and  see  what  it  is. 

Q,  I  am  only  asking  yon  whether,  in  fact,  it  is  kept  as  a  holiday  ? 

A.  We  did  not  keep  it  as  a  holiday,  as  we  keep  the  Fourth  of  July.  The 
clerks  were  at  the  department  and  were  required  to  clear  their  desks  before  they 
left. 

Q.  How  waa  it  at  the  War  Department? 

A,  I  understood — if  you  will  allow  me  to  state  that — that  the  War  Depart- 
ment was  closed  on  that  day.  I  have  understood  it  was  closed  on  other  days  ; 
but  the  Navy  Department  had  not  been  closed  in  that  way. 

Q.  I  do  not  want  any  comparison  between  tbe  Navy  and  War  Departments. 
I  only  aak  the  fact  if  it  was  closed  on  that  day.  Did  yon  inquire  whether  tbe 
officers  were  called  together  to  notify  them  that  tbe  next  day  was  to  be  a  holi- 
day or  not  f 

A.  I  made  no  inquiries  on  the  sobject  of  othere,  but  communicated  to  tbe 
President  what  I  had  learned. 

Edoar  T.  Wbllgs  sworn  and  examined. 
By  Mr.  EvABTS! 

QucBtion.  Tou  are  the  son  of  Mr,  Secretary  Welles  ! 

Answer.  Yes,  sir. 

Q.  Are  yon  employed  in  the  Navy  Department ! 

A.  Yes,  sir ;  I  am  chief  clerk  of  the  department. 

Q.,  (presenting  a  paper  to  tbe  witness.)  Please  look  at  this  paper  and  say  if 
that  is  a  blank  form  of  navy  agent's  commissions  as  used  in  the  department  T 

A.  It  is  the  blank  form  that  was  need. 

Q.  Before  the  civil  tenure  bill  ? 

A.  Tes,  sir. 

Kr.  EvABTS,  We  propose  to  offer  it. in  evidence. 

S'he  document  waa  handed  to  Mr.  Manager  Butler.) 
r.  Manager  Butlkr.  We  have  no  objection  to  that.    Do  yon  Waat  it  read? 
Mr.  EvABTS.  No. 
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The  docament  tKua  put  in  cTidence  is  aa  foliowa : 
President  op  the  United  States  op  America  : 

To  all  who  aka'.t  see  theae  presents,  greeting  : 

Know  je,  tbat  reposing  special  trust  aud  confideuce  in  the  patriotism,  fidelity,  and  abilities 

of ,  I  do,  by  aud  with  the  advice  and  conaant  of  the  Seaale  of  the  United 

States,  appoint  him  navy  agent  for  the . 

He  is  therefore  carefully  and  diligeotiy  to  discharge  the  duties  of  navy  agent,  by  doing 
and  performing  all  manner  of  things  thereunto  appeitaiaiug ;  and  he  is  to  ohserv-e  and  follow 
tha  orders  and  direcligna  which  be  may  from  time  to  time  receive  from  the  President  of  the 
United  Statas  and  Secretary  of  the  Navy. 

This  Gonimission  to  continue  in  force  during  the  term  of  four  years  from  the , 

Given  under  my  hand  at  Washinglou,  this day  of ;  in  the  year  of  our 

[l.  8.3    Lord  one  thousand  eight  hundred  and ,  and  in  the year  of  the  independ- 
ence of  the  United  States.                     > 

By  tho  Pres 


By  Mr.  Evakts  : 

Q.  Do  you  remember  on  Friday,  the  Slat  of  February,  that  your  attention 
was  drawn  to  some  movement,  or  supposed  movement,  counected  with  military 
organizatiun  here  ! 

A.  I  do. 

Q.  At  what  hour  of  the  day  waa  that  ? 

A-   I  should  Buppoae  it  waa  about  five  o'clock. 

Q.  What  waa  it,  and  how  waa  it  brought  to  your  attention  ] 

A.  I  was  attending  a  small  reception,  aud  the  lady  of  the  houae  informed 
me 

Mr,  Manager  Butler.  Excuae  me.  You  need  not  etate  what  the  lady  of  the 
bouse  said. 

Mr.  EvARTS.  It  does  not  prove  the  truth  of  the  lady's  statemetit,  but  only 
what  it  was. 

Mr.  Manager  Butler.  I  beg  your  pardou  ;  but  aa  nothing  but  the  truth  is  to 
be  in  evidence  we  do  not  want  the  lady's  statement. 

Mr.  EvARTS.-  It  came  to  his  notice  and  he  acted  upon  it.  That  is  the  truth 
to  be  proved. 

Mr,  Manager  Botlbr.  Iu  answer  to  that,  the  truth  is  that  thi*  is  not  the 
proper  way  to  prove  the  truth  of  a  case  of  impeachment,  by  putting  in  what 
the  lady  said  to  this  man.  No  matter  how  he  got  the  information  ;  let  him  give 
the  information  be  gave  to  his  father. 

Mr.  Ev ARTS.  Very  well.  (To  the  witness.)  What  information  did  yott  get, 
whether  it  waa  from  a  lady  or  not,  I  do  not  care  ! 

Mr.  Manager  Butler.  No,  sir ;  the  question  should  be,  what  infonnation 
did  he  give  to  his  father  ? 

Mr.  Evarts.  I  want  to  prove  that  he  gave  the  same  that  he  got;  thai  be  did 
not  make  it  up.  I  certainly  am  permitted  to  prove  what  occurred.  It  will  all 
be  over  in  three  minutes.  (To  the  witness.)  Did  you  gain  any  information 
concerning  it  ? 

Mr.  Manager  Butler.  On  the  whole,  I  think  it  had  better  come  in ;  I  will 
not  object. 

Mr.  Evarts.  It  ia  utterly  immaterial. 

Mr.  Manager  Butler.  I  think  it  ia. 

The  WiT.\BS8.  General  Emory  had  sent  his  orderliea  there  that  afternoon. 

requesting  certain  officers  named  to  me  to  report  to  headquarters  immediately, 

and  that  after  that  General  Emory's  son.  Dr.  Tom.   Emory,  had  come  there 

with  the  request  that  any  officers  of  two  branches  of  the  service — I  do  not 

451  P 


y  Google 


706  IMPEACHMENT    OF    THE   PEESIDENT. 

recEiII  what  two  branchcB,  cavalry  and  infantry  or  cavalry  and  artillery — should 
report  at  headquartere  immediately. 

Mr.  Co\NESS.  Mr,  Preaident,  we  cannot  hear  the  witEeas.  We  did  not  hear 
the  auswer  to  the  last  queatiou. 

Mr.  EvARTS.  Does  the  seaator  desire  it  to  be  repeated  J 

Mr.  Co.\NKSS.  Yes,  sir. 

Mr.  EvARTS,  (to  witness.)  Be  so  good  as  to  repeat  it. 

A.  That  General  Emory  had  Bent  certain  orderlies  requesting  officers,  who 
were  named,  to  report  at  headquarters  without  delay,  and  had  also  sent  his  son, 
reqiiestiag  that  any  officers  of  two  branches  of  the  service,  cavalry  and  infantry, 
or  cavalry  and  artillery,  should  report  at  headquarters  immediately. 

Q.  After  this,  did  you  communicate  this  to  your  father  ? 

A.  I  did,  sir. 

Q.  At  what  timel 

A.  I  should  suppose  it  was  about  7  o'clock. 

Q.  The  same  evening  1  ■  ' 

A.  The  same  evening,  between  7  and  8  o'clock. 

Q.  Were  you  sent  on  any  message  to  the  President  conceraing  this? 

A.  I  was. 

Q.  By  your  father  1 

A.  I  was  sent  by  him  over  t»  the  President's, 

Q,  Did  you  go? 

A.  I  did. 

Q.  At  what  hour  in  the  evening  ? 

A.  Between  8  and  9  o'clock  ;   shortly  after  I  went  home. 

Q,  Was  it  on  an  occasion  of  any  engagement  of  the  President  1 

A.  The  President  was  engaged  at  dinner. 

Q.  Was  it  a  diplomatic  dinner  1 

A.  It  was  a  Btate  dinner,     I  do  not  remember  precisely  the  character  of  it. 

Q.  Did  you  see  him  ? 

A.  I  did  not  see  him  on  that  account. 

Q.  And  you  reported  to  your  father  ? 

A  I  reported  to  him  that  I  did  not  see  him;  that  there  was  nobody  at  the 
Preaident's  Mansion  to  communicate  with. 

Q.  Was  anything  further  done  that  night  that  you  know  of  on  the  subject! 

A.  Nothing  further  that  I  know  of. 

No  cross-examination. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  we  have  in  attendance,  to  give 
their  evidence,  the  Secretary  of  State,  the  Secretary  of  the  Treasury,  the  Secre- 
tary of  the  Interior,  and  the  Postmaster  General,  and  we  offer  them  as  witnesses 
to  the  same  points  that  we  have  inquired  of  from  Mr.  Welles,  and  that  have 
been  crfvered  by  the  rulings  of  the  court.  If  objection  is  made  to  their  exam- 
ination, of  course  it  must  be  considered  as  covered  by  the  rulings  already  made. 

Mr,  Williams.  I-  did  not  fully  understand  the  last  witness,  and  I  should  like 
to  have  him  recalled  for  a  moment. 

Edoar  T.  Welles  recalled. 

Mr.  "Williams,  If  allowable,  I  should  like  to  inquire  of  the  witness  whether 
what  he  communicated  to  his  father  was  told  to  him  by  this  lady,  or  whether  it 
was  communicated  to  him  by  the  officers? 

A.  It  was  told  to  roe  by  this  lady. 

Mr.  EvARTS.  We  tender  the  witnesses  I  have  named  for  examination  upon 
the  points  that  Mr.  Secretary  Welles  has  been  interrogated  concerning,  and  that 
the  rulings  of  the  Senate  liave  covered.  If  the  objection  is  made,  it  must  be 
considered  as  covered  by  that  ruling. 

Mr.  Manager  Butler.  We  object.     We  have  not  objected  that  Mr,  Welles 
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was  not  a  credible  witneSB,  but  only  that  the  teatimony  to  be  given  was  not 
proper. 

Mr.  EvARTS.  I  undcrBtand  that. 

Alexander  W.  Rakdall  sworii  and  examined. 

By  Mr.  EVARTS; 

Question.  Mr.  Randall,  you  are  Postmaster  General  T 

Answer.  I  am,  air. 

Q.  From  what  time  have  you  held  that  office  ? 

A.  I  was  appointed  in  July,  1866 ;  I  have  held  it  from  that  time. 

Q.  Before  that  time  had  you  been  in  the  department ;  and  if  bo,  in  what 
capacity  ? 

A,  I  had  been  from  the  fall  of  1862.  I  was  First  Asaistant  Postmaster 
General. 

Q.  Since  the  passage  of  the  civil-tenure  act,  have  cases  arisen  in  the  postal 
service  in  which  officers  came  in  question  for  their  conduct  and  duty  in  the 

A.  They  have, 

Q.  Do  you  remember  the  case  of  Foster  Blodgett  ? 

A.  I  do. 

Q.  What  was  he  ? 

A.  He  was  postmaster  at  AaguBta,  in  Georgia, 

Q.  Was  there  any  suspension  of  Mr.  Blodgett  in  his  office  or  in  its  duties  t 

Mr,  Manager  Butler.  That  suspension  must  have  been  evidenced  by  some 
writing. 

Mr.  EvARTS.  I  have  asked  the  question  whether  there  was  one. 

Mr.  Manager  Butlrr,  If  it  was  in  -writing  I  desire  it  to  be  produced. 

Mr.  EvjIRTS.  I  expect  to  produce  it. 

The  WlT^ESS.  There  was. 

Q.  By  whom  was  it  made  ) 

A.  It  was  made  by  me. 

Q.  As  Postmaster  General  f 

A,  As  Postmaster  General. 

Q.  Had  the  President  anything  to  do  with  it  1 

A.  Nothing  at  all. 

Q.  Did  he  know  of  it  ? 

A.  Not  when  it  was  done,  nor  before  it. 

Q.,  (banding  some  papers  to  the  witness.)  Please  look  at  these  papers  and 
say  if  they  are  the  official  papers  of  that  act  ? 

A.  Yes,  sir ;  they  are  certified  to  be  by  me  as  Postmaster  Geneval. 

Q.  Did  you  receive  a  complaint  against  Mr.  Blodgett! 

A.  There  was  one ;  yes.  sir. 

Q.  And  was  it  upoo  that  complaint  that  your  action  was  taken  1 

A.  It  was. 

Q.  In  what  form  did  the  complaint  come  to  you,  and  of  what  fact  ? 

Mr.  Manager  Butler,  Let  the  complaint  itself  state. 

Mr.  EvARTS.  I  have  asked  in  what  form  it  came.  ^ 

Mr.  Manager  Bdtleb.  The  complaint  will  speak  for  itself.  This  form  is  in 
writing. 

Mr.  EvARTS.  I  do  not  know  that, 

Mr.  Manager  Butler.  Then  I  object  to  the  information  of  others. 

Mr.  EVARTS.  I  have  asked  in  what  form  the  complMnt  came  to  him.  Is 
that  objected  tol 

Mr,  Manager  BuTLER.  No,  sir;  that  ia  not  objected  to;  whether  it  was  in 
writing  or  verbal. 

The  Witness,  It  came  ia  writing  and  verbally,  both. 
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Mr,  Manager  Butlbr.  We  shall  have  the  writing,  I  suppose. 

Mr.  EvABTs.  Yea,  air.  {To  the  witneee.)  And  od  the  complaint,  verbally 
and  in  writing,  this  action  was  taken  ? 

A.  Yes.  eir. 

Mr.  EvARTS.  I  propose  to  put  in  evidence  these  papers. 

Mr.  Manager  Butler.  List  me  see  them  first. 

After  au  examination  of  the  papers, 

Mr,  Manager  Butlsh,  Have  you  a  copy  of  the  indictment  referred  to  in  these 
papers  1 

Mr.  EvARTS.  It  ia  not  here. 

Mr.  Curtis.  Governor  Randall  has  it  here. 

Mr.  EvARTS,  (to  the  witness.)  Have  yo«  it  here  ? 

The  Witness.  I  do  not  think  a  copy  of  the  indictment  is  here. 

Mr.  Manager  Butler.  That  is  all  there  is  of  it. 

Mr.  EvARTS.  Very  well. 

Mr.  Manager  Buti.eh.  We  ohject  to  these  papers,  because,  very  carefally, 
there  haa  been  left  out  the  only  thing  that  is  of  any  consequence. 

Mr.  EvABTS.  Whnae  care  do  you  refer  tol 

Mr.  Manager  Bdtlkr.  The  man  who  did  it. 

Mr.  EvARTS.  Who  ia  that? 

Mr.  Manager  Butler.  I  do  not  know.  This  Mr.  Blodgett  is  now  attempted 
to  be  affected  in  bis  absence,  and  I  feel  a  little  bound  to  take  care  of  him, 
because,  being  called  as  a  witness  here,  he  must  be  dealt  justly  with.  The 
papera  they  now  offer  refer  to  the  evidence  of  Mr.  Blodgett's  misconduct,  and 
the  evidence  is  not  produced  here,  not  even  a  recital  of  it ;  and  therefore  I  say 
it  is  unjust  to  put  in  Mr.  RandaU'e  recital  of  a  fact  that  happened  when  he  has 
in  his  department  the  fact  itself.and  which  has  been,  by  somebody  to  me  unknown, 
carefully  kept  away  fi-om  here. 

Mr.  EvARTp.  Mr,  Chief  Justice  and  senators,  the  honorable  managers  chose, 
for  some  reaaon  and  ground  best  known  to  Ibemselvea,  to  offer  in  evidence  as  a 
part  of  this  incrimination  an  act  of  the  President  of  the  United  States  in  the 
removal  of  Foster  Blodgett,     I  propose  to  show  what  that  act  was. 

Mr.  Manager  Butler,  I  do  not  ohject,  if  you  will  show  what  that  act,  was, 
and  not  keep  back  the  paper  which  is  the  inculpation  of  Mr.  Blodgett. 

Mr.  EvABTS.  I  am  not  inculpating  Mr.  Blodgett.  I  am  proving  what  the  act 
of  the  executive  officer  of  the  United  States  was  that  you  have  sought  to  put  in 
evidence  by  oral  testimony. 

Mr.  Manager  Butler.  You  have  put  in  the  fact  that  Mr,  Blodgett  was  removed 
upon  a  complaint  in  writing  of  misconduct,  and  you  keep  back  that  complaint 
in  writing. 

Mr,  EvAHTS,  And  you  said  that  if  the  act  was  in  writing  it  must  be  proved 
by  the  lettera,  and  I  agreed  to  it,  and  now  produce  them. 

Mr.  Manager  Butler,  You  do  not  produce  the  complaint. 

Mr.  EVARTS.  Well,  we  will  not  wrangle  about  it.  I  offer  the  official  act  of 
the  department  in  the  removal  of  Mr.  Blodgett, 

Mr.  Manager  Butler.  And  I  object  that  it  is  not  fair  play  unless  you  bring 
in  the  complaint, 

Mr,  EvARTS,  The  learned  manager  treats  this  as  if  it  were  a  question  of 
impeaching  Mr.  Blodgett.  I  am  giving  in  evidence  the  act  of  the  executive 
department  which  you  brought  in  testimony, 

Mr,  Manager  Butlbr,  We  proved  the  act  ourselves.  We  proved  that  tbey 
removed  Blodgett.  Now,  then,  there  is  no  occasion  tp  prove  that  over  again,  if 
they  are  going  to  stop  there, 

Mr.  EVABTS.  You  made  it  inculpation,  and  we  want  to  prove  what  the  act  was, 

Mr.  Manager  Butler.  Then  produce  the  whole  thing  on  which  it  was 
grounded. 
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Mr.  Johnson.  What  is  the  paper? 

Mr.  Grimes.  I  call  for  the  reading  of  the  paper. 

Mr.  EvARTS.  If  you  want  the  indictment  produced  it  may  certainly  be  pro- 
duced ;  but  the  fact  that  it  is  not  here  is  no  legal  objection  to  these  papers. 

Mr.  Johnson.  What  is  the  paper  produced ! 

The  Chief  Justice.  The  counsel  for  the  President  will  atate  what  they 
propose  to  prove  in  writing, 

Mr.  EvARTS.  I  offer  in  evidence  the  order  and  letters  handed  to  the  clerk, 
and  desire  that  they  may  be  read. 

The  Chief  Justice.  It  will  be  neeeaaary  to  state  what  the  order  and  letters 
are;  otherwise  the  court  will  be  unable  to  judge  of  their  admissibility. 

Mr.  EvARTS.  The  teatimony  of  Governor  Randall  has  described  them  aa  the 
official  action  of  the  department.  I  offer  in  evidence  the  official  action  of  the 
Post  Office  Department  in  accomplishing  the  removal  of  Foster  Blodgett,  which 
removal  was  put  in  evidence  by  the  managers. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  offer  to  writing. 

Mr,  iJHERMAN.  I  thitik'  we  have  a  right  to  ask  for  the  reading  of  the  letters 
to  know  npon  what  we  are  called  to  vote. 

The  Chief  Justice.  The  Senate  nndoubtedly  have  a  right  to  order  the 
letters  to  he  read. 

Mr.  Sherman.  We  are  called  upon  to  decide  a  question  of  evidence,  and  I 
should  like  to  know  what  is  offered  from  the  papers  themselves. 

The  Chief  Justice.  The  nsual  mode  of  proposing  to  prove  is  by  stating 
the  nature  of  the  proof  proposed  to  be  offered,  and  then,  upon  an  objection,  the 
Senate  decides  whether  proof  of  that  description  can  be  introduced.  It  is  not 
usual  to  read  the  proof  itself.  Undoubledly  it  is  competent  for  the  Senate  to 
order  it  to  be  read. 

Mr.  Sherman.  If  the  connael  will  state  the  matter  so  that  we  can  act  npon 
it  without  taking  time  in  reading  the  papers,  I  have  no  objection. 

The  offer  to  prove  of  the  counsel  for  the  respondent  was  reduced  to  writing 
aud  sent  to  the  desk. 

The  Chief  Justicb.  The  Secretary  will  read  the  offer  to  prove  made  by  the 
counsel  for  the  President. 

The  Secretary  read  aa  follows  : 

We  offer  in  evidfluce  the  official  action  of  the  Post  Office  Department  in  the  rerooval  of  Mr. 
Blodgett,  which  removal  waa  put  in  evidence  by  oral  testimony  by  the  managerB. 

Mr.  Manager  Butler.  We  will  not  object  further.  We  think  we  can  get  in 
the  indictment  somehow. 

The  Chief  Justice.  The  objection  is  withdrawn. 

Mr.  EvARTS.  I  ask  the  clerk  to  read  the  papers  in  their  order. 

The  Chief  Justice,  The  clerk  will  read  the  papera  offered  by  the  counsel. 

The  chief  clerk  read  the  papers,  as  follows  : 
A. 
Post  Office  Department,  January  3,  1S68. 

It  appearing  from  an  eiemplitied  copy  of  the  bill  of  inflictment  now  on  file  in  this  depart- 
ment against  Foster  Blodgett,  postmaster  at  Augusta,  Geqrgia,  that  he  haa  been  indicted  tu 
the  United  Statfls  district  court  tor  the  southern  district  of  Georgia  for  perjury :  It  is 

Orderid,  That  said  Foster  Blodgett  be  suspended  from  the  office  of  poslmaater  at  Augusta, 
Geoigla,  aforesaid;  and  that  George  W.  Sammers  be  designated  as  special  agenl  of  this 
department  to  take  charge  of  the  post  ofBce  thereat  and  discharge  all  its'  duties  until  further 
action  shall  be  had  by  the  President  and  Senate  of  the  United  States, 

ALEX.  W.  RANDALL,  FoUmaatir  GenertU. 

Post  OffiCe  Departmbst, 

WatAin^fcm,  D.  C,  April  17.  1868. 
This  is  to  certify  that  the  foregoing,  marked  A,  is  a  true  copy  of  an  original  order  on  file 
in  tbis  department. 


i  by  Google 


)  '       IMPEACHMENT   OF   THE    PBESIDENT. 

nitneHa  vrbereof.  1  have  hereunto  set  my  hand,  and  caaeed  the  fl«al  of  the  FoKt  Office 
iTtDietit  to  be  aSixed.  at  the  Oeneral  Post  Office  iu  the  cit;  of  Waabiugloa,  District  ot 
mbla,  the  day  and  year  fijut  above  written. 
.  s.]  ALEXANDER  W.  RANDALL, 


The  Post  Office  Department 

To  ichom  it  may  coticern  : 
Know  ye,  that  Foster  Blodgett  having  tweo  suspended  from  tbe  office  of  postmaBter  at 
Aa^sta,  Georgia,  under  a  bill  of  indictment  for  perjury,  George  W,  Summers  is   hereby 
iJeifigQated  a  epocial  ageut  of  this  department  lo  take  charge  of  the  post  office  and  public 
property  thereat,  and  to  discbarge  all  the  duties  of  the  aforesaid  office. 

Witness  my  hand  and  tbe  seal  of  aaid  departaieut  at  Washington  this  3d  day  of  Jan- 
uary, A.  D.  1868. 

[L.  s.]  ALEXANDER  W.  RANDALL, 

Poslmaster  Qineral, 

Post  Of  pick  Department, 

IVas/iins'on,  D.  C,  AprUlT,  1863. 
This  is  to  certify  that  the  foregoing,  marked  B,  is  a  true  copy  of  an  original  coinmissioD 
on  record  in  this  ilepartment. 

In  witness  whereof,  I  have  hereunto  set  mj  band  and  caused  tbe  seal  of  the  Post  Office 
Department  to  be  affixed  at  the  Oetieral  Post  Office  in  tbe  city  of  Washington,  District  of 
Columbia,  tbe  day  and  year  first  above  written. 
[L.  8.]  ALEXANDER  W.  RANDALL, 

PosttnaaUT  GeaeTal. 

C. 

Post  Office  Dbpa'I'RMest, 
AppoiBtment  Office,  Januaiy  3,  JS^. 
Sir  :  Enclosed  please  find  hiank  ^tb  and  bond  to  be  executed  by  yourself  and  sureties  as 
special  ageut  of  this  department  to  take  charge  of  the  post  office  at  Aagusta,  Richmond 
county,  Georgia.  So  soon  M  the  name  shall  have  been  executed  iind  placed  in  the  mail 
addressed  to  this  departmeut,  you  will  then  exhibit  the  enclosed  commission  to  Foster  Blod- 
gett,  or  to  the  person  in  cbarge  of  the  post  office  at  Augusta  aforesaid,  take  possession  of  tbe 
pubiic  property  thereafter,  and  enter  ou  the  fuU  discharge  of  all  the  duties  thereof,  oa  required 
by  the  postal  laws  and  regiilalions. 

You  will  continue  to  conduct  the  office  in  tbe  same  manner  as  thongh  you  were  postmaster 
until  the  President  and  Senate  shall  have  taken  further  action  in  the  premises. 
Yonr  salary  will  be  at  the  rate  ot  $I,6U0  a  year,  with  p  per  dietn  for  subsistence. 
Very  respectfully,  your  obedient  servant, 

ST.  JOHN  B.  L.  SKINNER, 

first  Aaiistant  I'oalmaster  General. 
George  W,  Summers,  Esq.,  Aueusta,  Georgia. 

Post  Office  Department, 

WashiBglon,  ApHli7,  !868. 
This  is  to  certify  that  the  foregoing,  marked  C,  is  a  true  copy  of  a  letter  on  record  in  this 
department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Post  Office 
Department  to  be  affixed  at  the  General  Post  Office  iu  the  city  of  Washington,  District  of 
Columbia,  the  day  and  year  first  above  written. 

[I..  8.]  ALEX.  W.  RANDALL,  Postmasltr  Generid. 


Post  Office  Department, 

Apppointmtnt  Office.  Jaauery  3,  1868. 

Sir:  a  copy  of  the  bill  of  indictment  found  against  you  in  theUnited  States  district  court 
for  the  southern  district  of  Georgia,  for  perjury,  has  been  placed  on  file  in  this  department, 
and  in  coneequeoce  thereof  the  Postmaster  General  has  made  an  order  suspending  you  from 
the  office  of  jKiatmaster  at  Augusta,  Georgia,  and  designated  Geoige  W.  Summers  as  special 
ageut  of  this  department,  to  take  charge  of  the  aforesaid  post  office  and  all  the  public  prop- 
erty thereat. 

You  are,  therefore,  required  lo  deliver  to  said  George  W.  Summers  the  mail  key  and  all 
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the  mililiu  property  in  your  possession,  upon  tfee  eshibLtion  of  hLa  commission  sad  ilemsnd 
for  the  mail  key  and  property  aforesaid ;  take  from  him  duplicate  receipla  for  the  same  j 
retain  one  and  forward  the  otiier  tn  this  department. 
Very  respectfully,  yours,  &c., 

Foster  Blodubtt,  Esq.,  Augusla,  Georgia. 

Post  Office  Departhekt, 

IFashiagton,  April  17,  1868. 
This  is  to  certify  that  the  foregfoing,  marked  D,  is  a  true  copy  of  a  letter  on  record  in  thia 

In  witness  whereof  I  liare  hereunto  set  my  hand  and  caused  the  seal  of  the  Post  OfEce 
Department  to  be  affixed  at  the  General  Post  Office,  in  the  city  of  Washington,  District  of 
Colnnibia,  the  day  and  the  year  first  above  mentioned. 

[L.  S.I  ALEX.  W  KANDALL.  Past.nasler  GeneTal. 

Cross- examined  by  Mr.  Manager  Butler  : 

Q.  la  the  post  oiEee  in  Augusta  one  that  is  within  the  appoiatmeot  of  the 
President  under  the  law  1 

A.  It  iB. 

Q,  Was  Mr.  Biodgett  appointed  by  tbe  President  ? 

A.  He  was. 

Q.  Wht^n  ? 

A.  I  cannot  tell  you  that, 

Q.  Some  time  ago  1 

A.  "Ves,  sir  i  some  time  ago  ;  and  confirmed  by  the  Senate. 

Q,  Under  what  law  did  you,  aa  Postmaster  General,  suspend  him  1 

A.  Under  the  law  of  necessity. 

Q.  Any  other  t 

A.  Under  the  law  authorizing  me  to  put  special  agents  n  charg  of  ofSces 
where  I  was  satiafied  that  injustice  was  being  done  by  tl  e  p  a  ma  t  and 
under  the  practice  of  the  department. 

Q.  I  am  asking  you  now  as  to  the  law.  We  will  come  to  tl  e  p  t  e  by  and 
by.     Cannot  you  tell  us  whereabouta  that  law  will  be  fo  nd  1 

A.  No,  air  ;  not  without  referring  to  my  notes. 

Q.  Weil,  sir,  refer  to  your  notes.  Of  course  I  do  not  mean  that  unwritten 
law — the  law  of  necessity  ? 

A.  No.  It  was  ft  question  whether  I  would  clnse  up  the  office,  or  appoint  a 
special  agent.     [Holding  a  letter  in  his  hand.]     I  have  there,  in  a  letter   I 

Q.  I  do  not  care  about  your  letters.  I  am  asking  you  to  refer  me  to  the  law 
nnder  which  you  did  it,  if  you  can  ] 

A.  I  can  mske  no  further  reference  than  I  did  to  that  law,  except  my 
authority  to  appoint  special  agents. 

Q.   What  statute  did  you  do  this  under  t 

A.  Appoint  the  special  agent  1 

Q,  What  statute  did  you  do  this  act  under?  What  statute  do  you  justify 
yourself  by  t 

A.  I  do  not  justify  myself  under  any  particular  statute. 

Q,  What  genera!  statute  ? 

A.  No  genera]  statute. 

Q.  Then  under  no  etatute  whatever,  either  particular  or  general,  do  you  jws- 
tify  yourself.  Now,  sir,  do  you  mean  to  say  that  this  took  place  on  the  3d  of 
January  1 

A.  The  fore  part  of  January. 

Q.  The  paper  is  dated  the  3d. 

A.  The  tore  part  of  January. 

Mr.  JoH\50N.  What  is  the  date  of  the  p&per,  Mr.  Manager  ? 
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Mr.  Manager  Butler,  They  are  all  dated  the  3d  of  January,  1868.  (To 
lie  witnesB.)     Now,  air,  have  you  ever  commanicated  this  caee  to  the  President  1 

A.  I  did. 

Q.  When  t 

A.  I  do  not  recollect ;  aome  time  after  it  waa  done. 

Q.  About  how  long  1 

A.  Perhaps  a  week. 

Q.  More? 

A.  I  do  not  remember  about  that ;  a  few  daya  afterwards. 

Q.  Did  you  take  any  advice  of  the  President,  or  consent,  or  order,  before  yon 
made  this  removal  ? 

A.  I  did  not. 

^i.  Was  the  verbal  complaint  the  same  or  different  from  the  written  complaint 
against  Foster  Blodgett  1 

A.  It  was  the  same.  It  was  the  statement  that  he  had  been  indicted  by  the 
district  attorney. 

t^    The  statement  that  he  bad  been  indicted  ? 

.A.  Yea. sir. 

Q.  And  was  there  any  other  complaint  ? 

A.  And  a  copy  of  the  indictment. 

Q.  Was  there  any  other  complaint  than  that  ? 

A.  I  do  not  remember  now  whether  there  was  any  other  or  not, 

Q.  Who  made  the  complaint  to  you? 

A.  The  district  attorney  of  that  district  stated  to  me  the  fact  that  an  indict- 
ment had  been  found  against  him. 

Q.  Did  he  state  it  to  you  in  person  1 

A.  Yea,  sir. 

Q.  l>id  you  ask  him  to  forward  yon  a  copy  t 

A.  Ho,  sir. 

Q.  Did  he  do  so  ? 

A.  He  did,  or  somebody  did. 

Q.  t^omebody  did.     Do  you  know  who  t 

A.  I  cannot  tell,  unless  he  did. 

Q.  Did  yon  prepare  these  papers  here  ? 

A.  I  ordered  them  to  be  prepared. 

Q.  You  ordered  all  the  papers  to  be  prepared  t 

A.  I  did. 

Q.  Why  is  not  a  copy  of  the  indictment  here,  then  t 

A.  It  waa  not  inquired  for,  and  I  did  not  think  of  it. 

Q,.  If  it  was  not  inquired  for,  who  made  the  inquiry  for  the  papers  ? 

A,  One  of  the  attorneys  asked  me  about  the  case. 

Q.  One  of  the  counsel  asked  you  about  the  case,  the  papers  I  am  talking 
about  now  ? 

A.  He  asked  me  what  was  the  condition  of  the  case,  what  the  testimony  of 
Mr.  Blodgett  meant,  and  I  told  him,  and  told  him  I  could  furnish  all  the  orders 
that  were  made  in  the  case  ;  and  1  did  ao. 

Q.  Then  you  volunteered  to  furnish  him  the  orders  ? 

A.  I  did. 

Q.  *Why  did  you  not  furnish  us  a  copy  of  the  indictment  t 

A.  I  cannot  tell  about  that.  I  did  not  think  anything  about  it.  I  would  have 
fui-oished  it  to  you  if  yon  had  asked  me  for  it.    You  did  not  ask  me  for  any  copies. 

Q.  Now,  sir,  had  you  any  other  complaint  against  Poater  Blodgett  except 
the  fact  that  he  waa  indicted  ! 

A.  I  do  not  remember  any  now. 

Q.  Have  you  any  inclination  of  your  mind,  anything  in  your  mind,  in  any 
way,  of  anything  else  brought  against  him  ! 
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A.  I  cannot  tell  yoa  now.  I  do  not  remember  anything  else.  There  may 
be  something  in  the  papers. 

Q.  Have  you  any  remembrsBce  o(  acting  upon  any  other,  which  yoa  have 
forgotten  ? 

A.  I  do  not  remember  anything  now.  The  papersare  qaite  voluminous,  and 
there  may  be  something  else  in  them.     I  do  not  remember  now. 

Q.  Did  yott  act  upon  any  other  than  this  ? 

A.  Not  that  I  remember. 

Q.  Now,  sir,  was  not  that  an  indictment  brought  by  the  grand  jury  of  that 
county  against  him  for  taking  the  teet-oath  I 

A.  Yes,  sir. 

Q.  Was  it  for  anything  else  except  that  he  was  supposed  to  have  sworn 
falsely  when  he  swore  the  test-oath  1 

A.  Not  that  I  remember. 

Q.  It  was  taking  the  test-oath  as  an  officer  of  the  United  States  that  he  had 
not  been  in  the  rebellion! 

A.  Yes. 

Q.  And  yon  removed  him  for  that  1 

A.  No,  sir;  1  did  not  remove  him. 

Q.  You  suspended  him  for  that  ? 

A.  Yes.  '    ■ 

Q.  Did  yon  give  him  any  notice  of  the  suspension  1 

A.  I  did. 

Q.  That  you  were  going  to  do  it  1 

A.  No,  sir ;  not  that  I  was  going  to  do  it.  I  sect  him  the  notice  you  see 
there,  or  directed  it  to  be  sent 

Q.  You  sent  a  notice  suspending  him  ! 

A.  I  directed  notice  to  be  sent  to  him  that  he  was  suspended,  a  copy  of 
which  ia  in  the  papers. 

Q.  That  was  the  order  of  suspension  1 

A.  Yes,  sir. 

Q.  You  did  not  give  him  any  means  of  defending  himself,  or  showing  what 
had  happened  to  him,  or  how  it  came  on  ? 

A.     No,  sir. 

Q.  But  you  suspended  him  at  once? 

A.  I  did. 

Q.  Is  there  any  complaint  on  your  books  that  he  had  not  properly  adminis- 
tered this  office  ? 

A.  I  do  not  remember  any. 

Q.  Certainly  none  upon  which  you  acted  J 

A.  Not  that  I  remember. 

Q.  And  a  competent,  oificer,  acting  properly,  because  somebody  found  an 
indictment  against  him  for  taking  the  tcst-oalh,  swearing  he  was  a  Union  man, 
you  suspended,  witbont  any  hearing  or  trial  at  all  1 

A.  I  do  not  swear  to  any  such  statement  as  that.  Part  of  it  is  incorrect.  If 
you  will  ask  me  to  state  what  there  is  about  this  case,  1  shall  be  glad  to  do  it. 

Q.  I  will  ask  this  question,  and  you  will  answer  it 

A.  The  WiTNGSS.  Ask  your  questions  and  I  will  answer  them, 

Q.  I  will  put  this  question  :  Did  you  «ot  suspend  this  officer,  without  inves- 
tigation or  trial,  upon  the  simple  fact  of  an  indictment  being  found  against  him 
for  having  taken  the  teat-oath  to  qualify  him  for  that  office,  against  whom  no 
other  complaint  stood  in  your  office  t 

A.  I  do  not  remember  any  other  complaint  now,  as  I  have  stated  before. 

Q.  And  therefore,  if  yon  answer  upon  what  you  know,  you  will  have  to 
answer  yes  ;  you  did  suspend  him  ? 

A.  Yes,  I  did  suspend  him ;  and  if  he  had  been  convicted  I  should  have  asked 
to  have  him  removed. 
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Q,  This  caae  haa  beeo  pending  since  the  3d  of  January  ? 

A.  Tea,  sir. 

Q.  Has  it  ever  been  commuuicated  by  the  President  to  the  Senate  ? 

A.  Not  that  I  know  of. 

Q,  Did  he  direct  you  so  to  do  ? 

A.  No,  sir. 

Q.  Did  you  suspend  him  under  tlie  civil-tenure  actt 
,    A.  No.  sir. 

Q.  You  took  no  notice  of  that  T 

A.  Yes,  sir;  I  took  notice  of  it.  That  wae  tbe  difficulty  in  the  case,  if  you 
will  allow  me. 

Q.  You  took  no  notice  of  it  to  act  under  it  ] 

A.  I  could  not  act  under  it. 

Q.  How  many  hundreds  of  men  have  you  appointed  who  could  not  take  the 
test-oath  ? 

A.  I  do  not  know  of  any — none  that  I  know  of. 

Q.  Do  you  not  know  that  there  ate  meu  appointed  to  office  who  have  not 
taken  the  teat-oath  ? 

The  Witness.  As  postmasters? 

Mr  Manager  Butler.  Yes,  sir. 

The  Witness.  No,  sir;  I  do  not  know  of  one — never  one  with  my  consent. 

Mr.  Johnson.  What  is  your  last  answer  1 

The  Witness.  I  say  there  never  has  been  such  an  appointment  with  my 
consent. 

By  Wr.  Manager  Bdti.eb  : 

Q.  Did  you  learn  who  were  the  prosecutors  under  this  indictment  t 

A.  No,  sir;  I  did  not. 

Q.  Did  you  inquire? 

A,  I  did  not. 

Q.  Whether  they  were  rebels  or  Union  men  ? 

A.  I  did  not. 

Q.  Did  you  not  ask  whether  it  was  a  prosecution  by  rebels  down  there  against 
Mr.  Blodgett? 

A.  No,  sir ;  that  was  not  my  business.  I  simply  inquired  as  to  the  fact  of 
bis  being  indicted  for  perjury  in  taking  the  oath  of  office. 

Mr.  Manager  Butlek.  Will  you  have  the  kindness  to  furnish  me  with  a  copy 
of  that  indictment,  duly  certified  ? 

The  Witness.  I  will  do  so.  certainly. 

Mr,  Manager  Butler.  And  of  any  other  complaint  you  can  find  against 
Foster  Blodgett  before  this  trial  commenced  1 

The  WiT.SESs.  I  will  do  so. 

Mr.  Curtis.  We  should  prefer  to  have  it  furnished  £o  the  court,  and  it  can 
'be  directed  to  be  put  into  the  case.     I  suppose  that  will  answer  the  purpose. 

Mr.  M«n|iger  Butler.  I  do  not  know  that  until  I  see  it.  If  you  had  wanted 
it  very  much  you  could  have  had  it. 

Mr.  CuRTrs.  It  was  a  mere  inadvertence. 

The  Witness.  I  presume  they  did  not  think  of  it,  for  I  did  not, 

Mr.  Curtis.  It  was  a  mere  inadvertence  tliat  it  was  not  produced, 

Mr.  Manager  Butler.  Perhaps. 

^r.  Curtis.  I  wish  it  now  produced.  {To  the  witness.)  Will  you  furnish 
to  the  Secretary  of  the  Senate  a  copy  of  that  indictment  t 

The  Witness.  Yes,  sir. 

Mr.  Manager  Butler.  Furnishing  it  to  the  Secretary  without  my  seeing  it 
will  not  put  it  into  the  case.  If  you  desire  it  to  be  furnished  to  him,  very  well; 
but  1  object  to  anything  being  put  on  the  files  without  my  seeing  it ;  and  I  shall 
want  the  witness  after  that. 
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Mr.  EvARTS.  If  it  ia  objected  to  as  evidence,  perhaps  it  ia  not  worth  whiJe 
to  produce  it.     The  only  object  of  having  it  liere  ia  as  evidence. 

Mr.  Manager  Butlbh.  I  cannot  tell  whether  I  shall  object  to  it  or  not  until 
I  see  it. 

Mr,  EvAKTS.  That  will  be  a  private  matter,  then,  between  you  and  Governor 
Ban  da)  I. 

Mr.  Manager  Butler.  We  shall  want  the  Postmaster  General  with  it.  I 
shall  want  to  ask  him  aome  more  questions  after  I  get  it. 

Mr.  EvARTS.  You  can  do  so. 

The  Witness,  There  is  another  similar  case  in  which  I  suspended  a  man 
last  week. 

Mr.  Manager  Butler.  Never  mind  about  the  other  case.  I  do  not  care  about 
what  you  have  done  since. 

The  Witness.  I  thought  you  might  want  that. 

He-examined  by  Mr.  Evarts  : 

I  understand  your  judgment  as  Postmaster  General  was  that  this  suspension 
should  be  made  ? 

A.  Yes,  air. 

Q.  It  occurred  not  during  a  recess  of  the  Senate  ? 

A.  No,  sir ;  it  was  during  the  aesaion  of  the  Senate. 

Q.  So  that  it  was  not  under  the  civil-t«nUre  actt 

A.  Not  as  I  understand  it. 

Mr.  Evarts.  It  would  not  be  a  suspension  under  the  civil-tenore  act. 

Mr.  Manager  Williams.  It  was  during  the  recess. 

Mr.  Evarts.  It  was  not  ia  the  recess,  and  the  civil- tenure  act  does  not  apply    j 
to  the  caae.    (To  the  witness.)    Now,  sir,  this  oath,  for  perjury  in  taking  which 
he  was  indicted,  as  you  were  informed  by  the  indictment,  waa  in  taking  the  oath 
to  this  office  that  beheld] 

A.   Yes,  air; 

Mr.  Manager  Butlbr.  I  object  to  what  was  done  aa  to  the  indictment  until 
that  can  be  produced. 

Mr,  EvAHTS,  I  said  as  you  stated.    You  asked  hira  the  question  whether  the 
iodictpient  was  not  for  taking  a  false  oath.    I  ask  him  if  that  fake  oath  was  not 
in  qualifying  for  this  office  which  he  held  1 
■  The  Witness.  Yes,  sir. 

Q.  And  in  which  you  suspended  him  1 

A.  Yes,  sir  ;  that  is  what  I  understand. 

Mr.  Evarts.  That  is  all,  sir. 

Mr.  Manager  Butler.  That  ie  dU  until  you  bringthe  indictment. 

Mr.  Sherman.  I  desire  to  submit,  if  the  Senate  think  the  question  admissi- 
ble, this  question  to  this  witness,  or  any  other  member  of  the  cabinet  that  may 
be  called.  It  may  be  contravened  by  the  decision  already  made,  and  1  should 
like  to  have  the  question  decided  by  the  Senate, 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Ohio. 

The  Secretary  read  aa  follows  : 

Slftfe  if,  after  the  2d  of  March,  1667,  the  date  of  the  paaaage  of  the  tenure-of-offiue  act, 
the  question  whether  tlie  SecretarieB  appointed  bv  President  Lincoln  were  included  wilhia 
the  provisiona  of  that  act  catne  before  the  cubiuet  tor  diacnssierL ;  and  if  bo,  what  opiaian 
was  given  on  this  question  by  members  of  the  cabinet  to  the  President! 

Mr.  Manager  Bingham.  We  desire  to  object  to  that  on  the  ground  of  its  incom- 
petency, and  that  we  deem  it  directly  within  the  ruling  of  the  Senate  twice  or 
■  three  tiinea  made  this  day. 

Mr.  Manager  Butler.  The  very  same  question  was  voted  upon. 

Mr.  Manager  Bingham,  The  veiy  same  question. 
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Mr,  Shrrman.  I  sliould  like  to  have  the  question  taken  by  the  Senate  upon 
that  by  the  yeas  sod  nays. 

Mr.  Howard,  I  raise  a  question  of  order  npon  that  question  of  the  senstor, 
that  it  has  been  once  decided  by  the  Senate. 

The  Chibf  Justice,  The  Chief  Justice  has  no  doubt  that  the  question  may 
be  properly  put  to  the  witness.  Whether  it  shalt  be  answered  is  a  question  for 
the  Senate  to  judge. 

Mr.  Manager  Butler.  I  should  like,  before  that  question  is  put,  to  have  the 
question  which  was  decided  by  the  Senate  to-day,  the  third  question  I  think  it 
is,  read  from  the  minutes.     It  was  an  offer  covering  eiaetly  the  same  ground. 

The  Chief  Justice.  The  offer  will  be  read. 

Mr,  Sherman.  If  the  Senate  will  allow  me,  I  can  tell  in  a  word  the  differ- 
ence between  the  two. 

Mr.  CoNNKSS  and  others.  I  object. 

Mr.  CoNKLiNG.  Let  us  hear  that  offer  read. 

The  Gmiep  Justice.  The  Secretary  will  read  the  offer  to  prove,  the  reading 
of  which  is  requested  by  Mr.  Manager  Butler. 

The  Secretary  read  as  follows  : 

We  otfer  to  prove  thftt  at  the  mettings  of  tlie  cahinet  at  wliicb  Stanton  was  present,  held 
while  the  tenure  of-dvil  office  bill  was  before  the  Preuident  for  approval,  the  advice  of  the 
cabinet  in  regard  to  the  same  was  asked  by  the  President,  and  given  by  the  cabinet,  and 
thereupon  the  question  whether  Mr.  Stanton  and  the  other  Secretaries  who  had  received  their 
appointments  from  Mr.  Lincoln  were  within  the  restrictiona  upoQ  the  President's  power  of 
removal  from  office  created  bj  said  act,  was  considered  and  the  opinion  expcossed  that  the 
Secretaries  appointed  It;  Mr.  Lincoln  were  not  within  aucb  restrictions. 

Mr.  Johnson.  I  ask  that  the  question  propounded  by  the  senator  from  Ohio 
shall  now  be  read. 

The  Secretary  read  the  question,  as  follows  : 

Bute  if,  after  (be  2d  of  March,  1867,  the  date  of  the  passage  of  the  teirare-of-office  act,  the 
question  whether  the  Secretaries  appninted  by  President  Lincoln  were  iacludsd  within  the 
provisions  of  that  act  came  before  the  cabinet  for  discnssion  ;  and  if  so,  what  opinion  was 
given  on  this  question  by  members  of  the  cabinet  to  the  Presidentt 

Mr.  FenRy.  I  call  for  the  yeas  and  nays  on  that  question. 

The  yeas  and  nays  were  ordered;  and  being  taken,  resulted — yeas  20,  nays 
S6  ;  as  follows  : 

Yeas— Messrs.  Anthony,  Bayard,  B ucfe ale w,  Davis,  DIson,Doo1ittle,  Fessanden,  Fowler, 
Grimes,  Hendricks,  Johnson,  MeCreety,  Patterson  of  Tennessee,  Ross,  Sanlsbnry,  &hel- 
man,  Trauibull,  Van  Winkle,  Vickers,  and  Willey— 20, 

NAYS^Messrs.  Cameron,  Catlell,  Chandler,  Cole,'  Conklinp,  Conness,  Corbett,  Cragin, 
Edmunds,  Ferry,  Frelinghuysen,  Ilarlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Patterson  of  New  Hampshire,  Poni^oy,  Samaej,  Stewart,  Thayeoi  Tipton, 
Williams,  Wilson,  and  Yates— d6. 

Not  voting — Messrs,  Drake,  Henderson,  Morton,  Horton,  Nye,  Spragne,  Sumner,  and 
Wade— 8. 

So  the  question  was  not  admitted. 

Mr,  EvAHTS,  Mr.  Chief  Justice  and  Senators,  the  counsel  for  the  President 
are  now  able  to  state  that  the  evidence  on  his  part  is  now  closed,  as  they  under- 
stand their  duty  in  the  matter.  The  conduct  of  the  proofs,  however,  has  been 
mainly  intrusted  to  Mr.  Stanbery,  both  on  the  part  of  the  counsel  and  for  some 
particular  reasons  in  reference  to  his  previous  knowledge  concerning  the  eon- 
duct  of  the  controversy  aud  the  matters  to  be  given  in  evidence  which  belonged 
to  his  official  familiarity  with  them.  Mr.  Stanhery's  health,  we  are  sorry  to  say, 
is  still  such  as  to  have  precluded  anything  like  a  serious  conference  with  them 
since  he  was  taken  ill.  We  submit  it,  therefore,  to  the  Senate  that,  upon  such 
consideration,  it  is  possible  some  other  proof  may  need  to  be  offered.  We  do 
not  at  present  eipect  that  it  will  be  so. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  ask  the  managers  if  they  have  any  proof 
to  offer  to-day  ? 
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Mr.  Manager  Eutlbb.  Not  till  the  other  side  get  through. 

Mr.  Johnson.  I  move,  then,  that  the  court  adjourn  until  11  o'clock  on  Moq- 

Mr.  EvARTs.  Mr.  Cbief  Justice,  we  have  made  this  announcement.  We 
suppose  ourselves  to  be  through.  I  have  only  stated  that  in  the  absence  of  Mr. 
Stanbery,  it  may  be  possible  that  some  further  evidence  may  need  to  be  offered, 
which  we  do  not  at  all  expect. 

Mr.  Manager  Buti,er.  When  you  are  entirely  through  we  will  commence. 

The  Ghief  Ju.sTiCE,  The  senator  from  Maryland  moves  that  the  Senate, 
sittipg  as  a  court  of  impeachment,  adjourn  antil  Monday  at  11  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned. 


Monday,  April  20,  186S. 

The  Ohief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant  at-arms. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  the  seats  assigned  to  them  respectively. 

Tlie  members  of  the  House  of  Representatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washbume,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  Journal  of  Saturday's  pro- 
ceedings. 

The  Secretai-y  proceeded  to  read  the  journal  of  the  Senate  sitting  oa  Satur- 
day last  for  the  trial  of  the  impeachment ;  but  before  concluding  was  inter- 
rupted by 

Mr.  Stkwart,  I  move  that  the  further  reading  of  the  journal  be  dispensed 

The  Chief  Jdstice.  If  there  be  no  objection  it  will  be  so  ordered.  The 
Chair  hears  no  objection.  It  is  so  ordered.  Gentlemen  of  counsel  for  the 
President,  do  yon  propose  to  pUt  in  any  further  evidence  1 

Mr.  UoRTis.  No,  Mr.  Chief  Justice;  we  consider  that  we  have  closed  the 
evidence  on  the  part  of  the  defence. 

The  Chief  JiiSTiCE.  Do  the  honorable  managers  propose  to  put  in  any 
rebutting  evidence  1 

Mr.  Manager  Bingham,  As  we  are  advised  at  present,  Mr.  President  and 
Senators,  we  may  desire,  in  case  one  or  two  witnesses  subp<enaed  early  in  this 
trial  should  appear,  to  call  them.  I  will  desire,  however,  to  consult  my  asso- 
ciates, two  of  whom  are  absent  and  who  are  espected  within  a  few  minutes  at 
the  table,  in  regard  to  any  furtlier  statement  abont  it. 

The  Chief  Justice.  Incase  the  honorable  managers  desire  to  pilt  in  further 
evidence  after  the  adjournment,  it  will  be  necessary  to  obtain  an  order  of  the 
Senate ;  at  least  it  would  be  proper  to  obtain  such  order  before  the  argument 
proceeds. 

Mr.  Manager  Bingham.  I  wish  to  be  understood  as  suggesting  to  the  presiding 
officer  of  the  Senate  that  I  desire  to  consult  my  associates  further  about  it. 

The  Chief  Justice.  Certainly. 

Mr.  Manager  BmuHAM.  So  far  as  the  order  is  concerned,  I  took  it  for  granted 
that  upon  the  suggestion  made  at  the  time  the  evidence  was  closed  on  the  part 
of  the  managers  it  would  be  competent  for  ns  without  further  order,  if  these  wit- 
nesses should  appear,  to  introduce  them  upon  the  stand,  because  the  Senate  will 
recollect,  although  I  have  not  referred  myself  to  the  journal  of  pi-oceediugs  sincci 
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it  was  stated  by  my  aBSoeiate  manager,  Mr.  Butler,  in  the  hearingof  the  Sitnate, 
that  we  considered  our  case  closed,  reserving  our  right  to  call  rebutting  teati- 
mony  or  to  offer  some  docn men tury  testimony  that  might  have  escaped  out  notice. 
Some  such  Btatemenl,  I  believe,  was  entered  upon  the  journal. 

Mr.  Johnson.  I  am  not  sure  that  I  heard  correctly  the  honorable  manager. 
I  rise  merely  for  the  purpose  of  inquiring  whether  the  managers  desire  to  have 
the  privilege  of  offering  evidence  after  the  argument  begins? 

Mr,  Manager  Bi:^aHAM.  Not  as  at  present  advised,  although  on  that  subject, 
as  doubtless  is  known  to  honorable  senators,  in  proceedings  of  this  sort,  (though 
I  am  not  prepared  to  eay  that  it  has  happened  in  this  country  ;  I  am'  not  ^ure 
but  it  did,  however,  in  the  case  of  Justice  Chase,}  such  orders  have  been  made 
after  the  final  argument  has  been  opened.  I  am  not  aHvieed,  however,  that  the 
managers  have  any  desire  of  that  sort.  I  wish  it  to  be  understood  simply  by  the 
Senate  that  there  are  one  or  two  witnesses  who  were  deemed  important  on  the 
part  of  the  managers  who  were  early  subprenaed  to  attend'  this  trial,  and  neither 
of  whom  we  have  been  able  yet  to  see,  although  we  are  advised  that  they  have 
been  Id  the  capital  for  the  last  4S  hours,  or  S4  hours  at  least. 

Mr.  Yatks.  1  do  not  still  understand — I  could  not  hear  the  manager — whether 
be  proposes  to  introduce  evidence  after  the  examination  is  closed  and  after  the 
argument  begins. 

Mr.  Manager  Bingham.  As  at  present  advised,  we  have  no  purpose  of  the 
sort.  I  only  made  the  remark  I  did  in  response  to  the  honorable  gentleman 
from  Maryland.  I  do  not  know  what  may  occur  in  the  progress  of  this  trial, 
and  I  do  not  wish  to  be  concluded  by  an^  statement  I  have  made  here  touching 
the  rights  of  the  people  under  the  usage  and  practice  in  proceedings  of  this 
kind. 

Mr.  Johnson.  I  do  not  think  there  is  any  such  practice  in  the  United  States 

After  a  pause, 

Mr.  Manager  Butler.  I  desire,  Mr.  President,  to  offer  the  Journal  of  Pongresa 
of  1774-75,  of  the  first  Congress,  pages  121, 123,  which  is  a  report  of  the  com- 
mittee appointed  to  draught  a  commission  to  the  General,  George  Wasiiiagton, 
who  had  just  been  theretofore  appointed  ; 

Saturday,  June  17,  1775. 

The  commitlee  appointed  to  draught  a  commission  to  tbe  General  reported  tho  same,  which, 
being  read  bj  paragraphs  and  liebated,  was  agreed  to  as  follows  : 
IN  CtiK<?RGSS. 

The  delegates  o(   the   United  CoIoolgh  of  Kew  Hampsbire,  MftBsachuset(s  Bay,  Ehode 
leiaud,  Conuectn-ut,  New  liork,  [Jew  Jersey,  Pennsylvania,  the  counties  of  New  Castle, 
Kent,  and  Sussei  on  Delanare,  Maryland,  Virginia,  North  Carolina,  and  South  Carolina, 
To  Oeorqe  Washington,  Esq. ; 

We,  reposing  special  trust  and  confidence  in  your  patriotism,  valor,  conduct,  and  fidelity, 
.  do,  by  theae  presents,  constitute  and  appoint  you  to  bo  General  and  Commander-in-chief  of 
the  army  of  the  United  Colonies,  and  of  all  ttie  forces  now  raised  or  to  be  raised  by  them, 
and  of  all  Otliers  who  shall  voluntarily  offer  their  service  and  join  the  said  army  for  the 
defence  of  American  liberty,  and  for  repelling  every  hostile  invasion  thereof.  And  you  are 
beieby  vested  with  lull  power  and  authority  to  act  aa  you  shall  think  for  the  good  and  wel- 
fare of  the  service. 

And  we  do  hereby  strictly  charge  and  require  all  officers  and  soldiers  under  your  command 
to  be  obedient  to  your  orders  and  diligent  in  the  exercise  of  their  several  dutjes. 

And  we  do  also  enjoin  and  require  you  to  be  careful  In  eiiecuting  the  good  trust  reposed  in 
Tou,  by  causing  strict  discipline  and  order  to  be  observed  in  the  army,  and  that  tbe  soldiers 
be  duly  exercised  aud  provided  with  all  convenient  ueeessaiiea. 

And  you  are  to  regulate  your  conduct  in  every  respect  by  the  rules  and  discipline  of  wars, 
(as  herewith  ^iven  you,)  and  punctually  to  observe  and  follow  anch  orders  and  directions, 
from  time  to  time,  m  you  sball  receive  from  this  or  a  future  Congress  of  these  United  Colo- 
nies or  committee  of  Congress. 

This  commission  to  conlinne  in  force  until  revoked  by  this  or  a  future  Congress. 

By  order  of  tbe  Congress. 

The  point  to  which  I  offer  this  is  that  this  is  the  only  form  of  commission 
ever  prescribed  by  law  in  this  country  to  a  military  officer,  and  in  draughting 
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commLasiona  under  the  Constitution  of  the  United  States  "the  pleasure  of  the 
President"  waa  inserted  iiiatead  of  "  the  pleasure  of  Congress." 

The  Chikf  Justice.  Ib  there  any  objection  1 

Mr.  Curtis  and  Mr.  Evarts.  No  objection. 

Mr.  Manager  Butler.  1  now  offer,  Mr.  President  and  senators,  a  letter  from 
the  Treasnrj  Department  in  answer  to  what  has  been  put  in  as  tlie  pnn-Uce  of 
the  government  to  appoint  officers  during  the  recess.  [The  letter  was  handed 
to  the  counsel  for  the  respondent.]  It  is  one  of  a  series  of  letters  which  were 
not  brought  tfl  your  attention 'in  the  achedulea  which  you  allowed  to  come  in. 
Only  so  mueli  of  the  practice,  as  I  charge,  as  would  make  on  one  aide  was  put  in. 

[The  letter  was  returned  to  the  manager,] 

Mr.  Evarts.  The  letter  we  do  not  consider  as  applicable  to  any  point  that  we 
have  made,  either  in  argument  or  in  evidence ;  nor  do  we  regard  it  aa  an  act  of 
the  Treasury  Department,  but  simply  as  an  espression  of  an  opinion  of  the 
then  existing  Secretary  of  the  Treasury.  It  is  simply  an  immaterial  piece  of 
evidence ;  it  is  not  worth  while  to  occupy  time  in  discuseing  it. 

Mr.  Manager  Butler.  I  only  ask  whether  you  object  ? 

Mr,  Evarts.  I  have  stated  all  I  have  to  say. 

Mr.  Manager  Butler.  You  do  not. 

Mr,  EVAKTS.  No.     I  have  stated  what  it  applied  toi 

Mr.  Manager  Butler.  Very  well.     I  will  read  the  letter : 

Treasury  Dehartmebt,  .^u^sI  23,  J855. 

SIR:  Your  letter  of  tlie  18th  iastaut,  recommendinEWillism  Irving  Crandull  for  the  appoiiil- 
ment  of  surveyor  of  the  cuatoma  at  Ctiattanooga,  Tenneaaee,  ia  received.  The  office  not 
having  lieen  filled  tiefurc  the  adjournoient  of  the  Senate,  it  must  necessarily  reinBiu  vacant 
until  its  neu^t  sessioo,  when  your  recomuiendatiba  of  Mr.  Crandall  will  receive  respectful  coa- 
sideratioD. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE. 

SecTetary  of  (he  Treasury. 

Hon.  J.  H.  Smith,  Charkston,  South.  Carolina, 

After  a  pause, 

Mr.  Manager  Butleb.  If  the  President  will  grant  me  a  moment.  Mr.  Randall 
did  not  bring  [he  papers  which  I  called  for  to  me  uutil  since  we  have  come  into 
the  Senate,  and  I  want  to  examine  them  to  see  what  I  will  and  what  I  will  not 
offer.  [Alter  an  examination  of  the  papers.]  Mr.  Randall,  you  will  take  the 
stand. 

ALBXANnER  W.  Randall  examined. 
By  Mr,  Manager  Butler  : 

Question.  Had  you  atiy  copy  of  the  indictment  against  Tostcr  Blodgett  on  file 
in  your  office  1 

Answer.  What  purported  to  be. 

Q.  When  was  it  made  J 

A.  That  I  cannot  tell  you  ;  I  suppose  about  the  time  the  original  copy  was 
filed  there, 

Q.  Have  you  produced  it  here? 

A.  No,  sir. 

Q.  What  did  you  do  with  it? 

A.  It  is  in  the  office. 

Q.  Have  you  produced  copies  here  1 

A.  Yes,  sir ;  there  is  a  copy  there  before  you. 

Q.  A  cgpy  from  where  ? 

A.  From  the  Treasury  Department. 

Q.  Why  did  you  not  produce  the  copy  from  your  office,  as  I  asked  you  ? 

A,  Because  that  would  not  prove  anything  ;  I  could  not  certify  that  it  was  a 
copy  without  having  the  original. 
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Q.  Have  you  prcdnced  the  oi-iginal  ? 

A.  I  understand  it  is  here.  The  reaaon  I  did  not  produce  it  was,  I  uuder- 
Btood  it  was  here. 

Q.  Where  t 

A.  Before  some  committee.  It  was  eeot  up  here  with  the  case.  The  letter 
of  Mr.  McCuIioch  there  explains  that. 

Q.  The  letter  of  Mr.  McCnIloch  explains  about  Mr.  Hopkins's  case,  which  I 
do  not  mean  to  put  in;  but  I  mean  now  to  deal  with  Mr.  Blodgett's  case. 

A.  You  will  find  the  copy  of  two  indictmeats  fastened  together  ia  the  origi- 
nal as  they  are  there,  and  I  understand  they  are  here.  That  is  the  reason  I 
did  aot  bring  that,  for  I  could  not,  without  the  original,  certify  that  it  was  a 

Q.  And  you  got  a  copy  from  the  Treasury  Department  this  morning  ? 

A.  Yea,  air. 

Q.  Which  you  produce  here,  but  do  not  from  your  own  oiBee  ? 

A.  No,  sir;  I  do  not  produce  that  because  I  could  not  certify  without  having 
the  original  that  it  was  a  true  copy ;  and,  understanding  the  others  were  here  in  the 
Senate,  I  did  not  bring  it. 

Q.  But  you  brought  this  copy  ? 

A.  I  had  forgotten  how  the  case  came  here. 

Mr.  Manager  Butlbr,  (to  the  counsel  for  the  respondent.)  G-entlemeu,  I  will 
detach  these,  or  only  put  in  one  paper,  just  as  you  please. 

Mr.  EVARTS.  Of  course,  we  understand. 

Mr.  Manager  Butleh.  I  do  not  care  to  go  through  detaching  the  copy  in  this 
one  case. 

Mr.  EvARTS.  It  ia  Mr.  Blodgett's  indictment? 

Mr.  Manager  Butler.  Yes,  sir.  I  now  offer  simply  the  indictment  ia  Blod- 
gett's case,  whioh  I  will  read,  without  detaching  jt  from  the  other  paper : 

United  States  of  America,  southerudiatrict  of  Georgia.     District  court  of  tlie  United  Stales 
for  the  Bouthem  district  of  Georgio. 

November  Term,  1867,  A.  D. 
Tlie  (fraud  jurors  of  the  Uiiiied  States,  chosen,  selected,  and  sworn,  iu  and  for  the  southern 
district  of  Georgia,  beiog  good  and  lawful  men  of  tbe  said  southern  diutrict  of  Georgia,  and 
being  charged  to  inquire  for  the  United  States  and  for  the  body  of  the  said  district,  upon  their 

Present ;  that  heretofore,  that  is  to  sav,  on  the  S7fh  day  of  July,  in  the  year  of  our  Lord 
1866,  one  Foster  Blodgett,  of  the  city  of  Augusta  and  county  of  Riclnnond,  in  the  Slate  of 
Georgia, and  in  the  southern  district  of  Georgia  aforesaid,  was  appointed  by  the  President  of 
tbe  United  Slates  (o  the  office  of  deputy  pastninster  at  Augusta  aforesaid,  the  said  office, 
that  is  to  say,  the  office  of  deputy  postmaster,  being  an  office  of  profit  under  the  government 
of  the  United  Stales  aforesaid,  iu  the  civil  deportment  of  tbe  public  service,  and  that  after 
said  appointment  and  before  entering  upon  the  duties  of  tbe  said  office,  and  before  he,  the 
«aid  Foster  Blodgett,  was  entitled  to  any  salary  or  other  emoiumenls  arising  from  the  said 
office,  to  wit,  tbe  office  of  deputy  postmaster  aforesaid,  he,  the  said  Foster  Blodgett,  was  then 
and  there  required  by  law  to  take  and  subscribe  the  oath  hereinafter  set  forth,  the  said  oath 
hsiug  by  law  made  material  and  necessary  to  be  taken  and  subscribed  by  him,  the  said 
Foster  Blodgett,  before  entering  upon  the  duties  of  the  office  aforesaid,  to  wit,  the  office  of 
depaty  postmaster  at  Augusta  aforesaid ;  and  being  so  required  by  law,  he,  the  said  Foster 
Blodgett,  came  in  his  own  proper  person  before  David  8.  Koath,  a  judge  of  the  court  of 
ordinary  for  the  county  of  Kichmond,  in  the  Stale  of  Georgia  and  within  the  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  on  tbe  5th  day  of  September,  in  the  year  of 
our  Lord  lt%6,at  Augusta  aforesaid,  within  the  county.  State,  and  district  aforesaid,  and 
then  and  there  was  duly  swum  and  took  hia  corporal  oath  before  the  said  David  8.  Roath,  a 
judge  of  the  court  of  ordinary  fur  the  county  of  Richmond,  in  the  8tate  of  Georgia  and  district 
aforesaid,  he,  the  said  David  S,  Koatb,  bciug  then  and  there  duly  authorized  by  law,  and 
having  then  and  there  sufficient  and  compelent  power  to  administer  the  said  oath  to  the  said 
Foster  Blodgett  in  that  behalf,  and  that  thereupon  the  said  Foster  Blodgett  baying  so  sworn 
as  aforesaid,  and  not  having  the  fear  of  God  before  his  eyas,  bat  having  been  moved  and 
seduced  by  the  iustigation  of  the  devil,  then  and  there,  to' wit,  on  the  day  and  year  aforesaid 
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the  SOi  day  of  September,  in  the  year  of  our  Lord  1866,  falsely,  wilfully,  and  corruptly  did 
swear  to  the  purport  and  effect  following  ;  that  ia  to  say; 

"I,  FoHler  BMgetl,  (meaning  the  said  FoBler  Bl odge It, )  being  appointed  deputy  pOB(- 
iDBster  at  Augusta,  in  the  county  of  Richmond,  and  State  of  Georgia,  do  swear  that  I  will 
faithfully  perform  all  the  duties  required  of  me,  and  abstain  from  anything  forbidden  by  tbe 
laws  in  relation  Ut  the  establishment  of  the  post  office  and  post  roads  in  the  United  States : 
and  that  I  will  honestly  and  truly  account  for  and  pay  oyer  any  moneys  belonging  to  the 
said  United  States  which  may  come  into  my  possession  or  control ;  and  I  do  fiirther  solemnly 
swear  that  I  have  never  voluntarily  borne  arms  against  the  United  States  since  I  have  been 
a  citizen  thereof;  that  I  have  voluntarily  pven  no  aid,  countenance,  counsel,  or  encourage- 
ment to  persons  engaged  inarmed  hoatiJl^  thereto;  that  I  have  neither  sought  nor  accepted 
nor  attempted  to  exercise  tbe  functions  of  any  office  whatever,  under  any  authority  or  pre- 
tended authority,  in  hostility  to  the  United  Stales :  thai  I  have  not  yielded  a  voluntary  sup- 
port to  any  pretended  government,  authority,  power,  or  constitution  witliio  tbe  United  States 
hostile  or  inimical  thereto ;  and  I  do  further  swear  that  to  the  best  of  m^  knowledge  and 
ability  I  will  support  and  defand  the  Constitution  of  tbe  IJuHeA  Slates  against  all  enemies, 
foreign  and  domestic;  that  I  will  bear  true  faith  and  allegiance  to  Ihe  same;  that  I  take  this 
obligation  freely,  without  any  mental  reservation  or  purpose  of  evasion  ;  and  that  I  will  well 
andTalfbfuUy  discharge  tbeduties  of  the  office  on  which  1  am  about  lo  enter,  so  help  me  God." 

Whereas  in  truth  and  in  fact  the  ssid  Foster  Blodgett  before  the  time  of  taking  the  said 
oath  as  aforesaid,  had  voluntarily  borne  arms  against  the  United  Staios  aforesaid,  he,  the 
said  Poster  Blod_gett,.having  been  at  that  time,  that  is  to  say,  at  the  ti  me  when  he  bore  arms 
as  aforesaid,  a  citiKen  ol  the  United  Stales  aforesaid ;  and  whereas  in  truth  and  in  fact,  he, 
the  said  Foster  Blodgett,  being  a  citizen  as  aforesaid,  before  that  time,  that  is  to  say,  before  the 
titne  of  the  taking  of  the  oath,  voluntarily  had  given  aid  to  persona  engaged  in  armed  hos- 
tility Ki  the  United  Slates  aforesaid,  and  had  voluntarily  as  aforesaid  given  countenance, 
counsel,  and  enconragement  to  persons  engaged  in  armed  hostility  to  the  United  Slates 
aforesaid ;  and  whereas  in  truth  and  in  fact,  he,  the  said  Foster  Blodgett,  being  a  citizen  of 
the  United  States  as  aforesaid,  bad  before  that  time,  that  ii  to  say,  nefore  the  time  of  the 
taking  of  the  said  oath  as  aforcsMd,  accepted  an  office,  to  wit,  the  ofGce  of  the  captaincy  of 
an  artillery  eompaov  in  the  service  of  and  under  the  authority  of  the  so-called  confederate 
States,  tbe  so-called  Confederals  States  beiug  then  and  there  an  authority  or  a  pretended 
aathority  in  hostility  to  tbe  United  States  aforesiud;  and  whereas  in  truth  and  in  tact,  he, 
the  said  Foster  Blodgett,  being  a  citizen  as  aforesaid,  had  before  that  time,  that  is  to  say, 
before  the  time  of  tbe  taking  of  the  said  oath,  yielded  a  voluntary  support  to  a  pretended 
governmeut  of  Georgia,  tbe  same  being  at  that  time,  that  is  to  say,  at  Che  time  he,  sajd  Fos- 
ter Blodgett,  yielded  a  voluntary  support  thereto,  a  pretended  authority  in  power  withia  the 
United  States  and  hostile  thereto.  And  so  tbe  jurors  aforesaid,  upon  their  oatbs  aforesaid, 
do  aay  that  the  said  Foster  Blodgett,  by  his  oath  aforesaid  taken  and  sutacribed  on  the  day 
and  year  aforesaid,  by  David  8.  Koath,  a  judge  of  theconrtof  ordinary  as  aforesaid,  falsely, 
wilfully,  and  corruijtly,  in  manner  and  form  aforesaid  did,  in  the  southern  district  of  Georgia, 
and  within  the  jurisdiction  of  this  court,  commit  wilful  and  corrupt  perjury,  contrary  to 
the  forms  of  the  statute  in  such  case  made  and  provided,  and  airainst  the  peace  and  dienitv 
of  the  United  States.  ^     ■* 


[Indorsement.] 
United  Stales  of  America,  southern  district  of  Georgia,  United  States  district  court,  Novem- 
ber term,  1867. 

United  States     i 

PI,  Sindictment  for  peijury. 

Foster  .Blodhett.  ) 


HENEY  BINGHAM,  Fowmon. 
Savannah,  Nmtmbtr  27, 1367. 
Filed  November  39, 1867. 

JAMES  Mcpherson,  curk. 

Mr.  Johnson.  Does  it  charge  that  he  was  a  captaia  in  the  rebel  serviceT 

Mr., Manager  Butler.  He  was  charged  with  being  a  captain  in  a  volunteer 

company.     (To  the  witness.)     Now,  Mr.  Randall,  upon  notice  which  you  have 

pnt  in  as  given  to  Mr.  Blodgett  being  eent  to  him,  did  he  return  an  answer,  and 

ia  this  paper  that  answer  or  a  copy  of  it  ?    (Handing  a  paper  to  the  witness.) 
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A.  Theae  are  copies  of  the  papers  that  are  on  file.  I  can  only  swear  to  tbem 
as  copies  of  papers  on  file.     I  believe  these  are  correct  copies. 

Q.  And  that  is  a  copy  of  his  answer  1     Will  you  look  at  it  1 

A,  Yes,  sir.     I  have  read  it  all  over ;  I  think  it  is. 

Q.  The  notice  left  here  on  the  3d  of  January,  we  have  learned  by  the  paper 
which  waB  put  in  on  Saturday  1 

A.  I  think  it  was  the  3d  of  January. 

Q.  And  on  the  10th  he  returned  this  answer  t 

A.  Yes,  sir. 

Mr.  Manager  Butler.  I  propose  to  offer  it.     It  is  : 

Washington,  D.  C,  January  10,  Ifi68. 
Hon.  A.  W.  Rasdall; 

Sir 

Mr.  EvARTS.  One  moment,  Mr.  Manager.  We  suppose  that  there  is  no 
inquiry  before  this  Senate  sitting  as  a  court  of  impeachment  as  to  the  truth  of 
the  charges  against  Mr.  Blodgetti  nor  as  to  his  defences.  We  put  in  evidence 
nothing  but  the  official  action  of  the  government  through  the  Post  Office  De- 
partment, and  that  only  in  answer  to  an  oral  statement  concerning  it  which  Mr. 
Blodgett  had  himself  given.  Now,  the  manager  brings  in  the  iudietmeat,  and 
having  got  that  in,  claims  the  right  to  repel  it  and  thus  produce  evidence  on  both 
sides  of  the  question  of  the  reason  of  Mr.  Blodgett's  suspension.  We  submit 
to  the  Senate  that  the  proof  is  irrelevant. 

Mr.  Manager  Butler.  Mr.  President,  the  case  stands  thus :  Mr.  Poster  Blod- 
gett, who  is  mayor  of  the  city  of  Augusta,  appointed  by  General  Pope,  and  a 
member  of  the  constituticmal  convention 

Mr.  EVABTS.  No  part  of  that  statement  is  in  evidence. 

Mr,  Manager  Butler.  I  propose  to  put  it  in  evidence,  and  am  stating  my 
case.  I  have  got  it  all  here.  lie  was  a  member  of  the  constitutional  conven- 
tion and  an  active  Union  man 

The  Chief  Justice.  The  honorable  manager  will  please  reduce  hia  offer  to 
prove  to  writing. 

Mr.  Manager  Butlbr.  I  will  after  I  state  the  grounds  of  it.     I  will  put 

The  Chief  Justice.  The  Chief  Justice  thinks  it  ought  to  be  reduced  to 
writing  now,  in  order  that  the  Senate  may  pass  upon  the  question  whether  they 
will  receive  the  evidence. 

Mr.  Manager  Butlbb.  They  cannot  until  I  make  the  statement,  sir. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  same  i-ule  which  was 
applied  to  the  counsel  for  the  President  yesterday  ought  to  be  applied  to  the 
honorable  managers  to-day.  The  managers  should  state  in  writing  the  nature 
of  the  evidence  which  they  propose  to  introduce,  and  the  Senate  can  then  pass 
upon  the  question  whether  they  desire  to  hear  that  class  of  evidence. 

Mr.  JoHNSBN.  Does  the  manager  propose  to  offer  that  paper  in  evidence  itself  I 

Mr.  Manager  Butler.  I  do. 

Mr.  Johnson.  And  nothing  else  ? 

Mr.  Manager  Butler.  I  propose  .to  offer  something  else  besides.'  At 
present  I  propose  to  offer  this,  and  it  is  the  first  time  any  counsel  has  been 
thus  stopped.  I  assame,  Mr.  President — I  never  have  assumed  any  differ- 
ent— that  the  same  rule  will  be  applied  to-day  as  yesterday.  I  do  not  want 
to  be  underatond  as  asking  anything  different. 

The  Chief  Justice.  The  honorable  manager  appears  to  the  Chief  Justice 
to  be  making  a  statement  of  matters  which  are  not  in  proof,  and  of  which  the 
Senate  has  as  yet  heard  nothing.  He  states  that  he  intends  to  put  them  in 
proof.  The  Chief  Justice  therefore  requires  that  the  natare  of  the  evidence 
that  he  proposes  to  pnt  before  the  Senate  shall  be  rednced  to  writing,  as  has 
been  done  neretofore.  He  will  make  the  ordinary  ofier  to  prove,  and  then 
the  Senate  will  judge  whether  they  will  receive  the  evidence  or  not. 
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Mr.  Manager  Butler.  I  was  trying  to  etate  that  thiti  waaapartof  the  record 
produced  by  the  other  side.  It  is  the  first  time,  I  have  a  right  to  eay,  that  any 
counsel  has  been  interrupted  in  this  way.     This —  ■ 

The  Chfef  Justice.  Does  the  honorable  manager  decline  to  put  his  etate- 
ment  in  writing? 

Mr.  Manager  Butler.  I  am  not  declining  to  put  the  statement  in  writing,  sir. 
-  The  Chief  Josticb,  Then  the  honorable  manager  will  have  the  goodness 
to  put  it  in  writing. 

Mr.  Manager  Bittlbh.  I  can  do  it,  sir,  by  taking  sufficient  time. 

The  Chief  Josticb.  It  will  be  allowed. 

The  proposition  having  been  reduced  to  writing, 

Mr.  Manager  Butler.  Thia  ia  the  offer,  sir  ; 

We  offer  to  show  Ibat  Foster  Blodgett,  the  mayor  of  Anguata,  Geor^a,  appointed  by  Gen- 
eral Pope,  and  a  member  of  the  constitutional  convention  of  Georgia,  beinr,  because  of  his 
loyalty,  obnosious  to  some  portion  of  the  citizenB  lately  in  rebellion  as^ainsl  the  United  States, 
by  the  teBlJmony  of  such  citlaeas  an  indictment  was  proenied  to  be  found  agaiual  him ;  that 
aaid  indictment  beiDg  aent  to  the  Postmaster  General,  he  thereupon,  without  authority  of 
law,  suspended  said  Foster  Blodgett  from  office  indefinitely,  without  any  other  complaint 
against  him  aod  without  any  hearing,  and  did  not  send  to  the  Senate  the  report  of  such  sus- 
pension, the  oflice  being  one  within  the  appointiaent  of  the  President  by  and  with  the  advice 
and  consent  of  the  Senate;  this  to  be  proved  in  part  by  the  answer  of  filodgett  to  the  Post- 
master General's  notice  of  such  suspension,  being  a  portion  of  the  papers  on  file  in  the  Post 
Office  Depaitmenl,  upon  whicb  the  action  of  the  Poatmastei  General  was  taken,  a  portion 
of  which  bave  been  put  in  evidence  by  the  counsel  of  the  President,  and  that  Mr.  Blodj^t 
is  shown  by  the  evidence  in  the  record  to  have  always  been  friendly  to  the  United  Slates  and 
oyal  to  the  government.  ■ 

That  is  the  offer.  Oq  this  we  wiah  to  be  heard  at  such  time  aa  the  Chair 
will  permit. 

Mr.  EvARTS.  We  object  to  the  evidence,  Mr.  Chief  Justice  and  Senators,  as 
being  wholly  irrelevant  to  this  case.  The  evidence  concerning  Foster  Blodgett 
was  produced  on  the  part  of  the  managers,  and  on  their  part  was  confined  to  his 
oral  testimony  that  he  had  received  certain  commisaiona  ander  which  he  held 
the  office  of  postmaster  at  Anguata ;  that  he  had  been  suspended  in  that  office 
by  the  Esecutive  of  the  United  States  in  some  form  of  its  action,  and  there  waa 
a  superadded  negative  conclnaion  of  hie  that  his  case  had  not  been  sent  to  the 
Senate.  In  taking  up  that  caae  the  defence  offered  nothing^bnt  the  official 
actioiv  of  the  Poat  Office  Department,  coupled  with  the  evidence  of  the  head  of 
that  department  that  it  was  his  own  act,  without  previqfis  knowledge  or  subae- 
qnent  direction  of  the  President  of  the  United  Statea,  In  that  official  order, 
thua  a  part  of  the  action  of  the  department,  it  appears  that  the  ground  of  it  was- 
an  indictment  against  Mr.  Blodgett.  A  complaint  waa  made  that  that  indict- 
ment waa  not  produced.  The  manngera  having  j)rocured  it,  having  put  it  in. 
evidence,  they  now  propose  to  put  in  evidence  hia  answer  to  that  indictment  or' 
to  the  accusation  made  before  the  Postmaster  (General. 

Mr.  Manager  Butleb.  I  know  yoa  do  not  mean  to  miaatat&— hia  anawer  tO' 
the  Postmaster  General's  notice,  not  to  the  indictment 

Mr.  Evahts,  Hie  answer  to  the  aecuaation  and  the  evidence  concerning  the- 
accusation  as  placed  before  the  Poatmaater  General,  I  underatood. 

Mr.  Manager  Butleb.  Not  an  answer  to  the  indictment. 

Mr.  EvARTs.  An  answer  to  the  indictment  ao  far  as  it  was  the  accusation 
before  the  Poat  Office  Department.  I  underatood' you  to  say  ao  i  that  is,  you 
propose  to  prove  that  he  waa  friendly  to  the  United  Statea,  and  always  had 
been,  notwithstanding  he  had  been  a  captain  in  the  rebel  troopa.  I  nnderstood 
you  to  say  so  ;  and  now  the  honorable  manager  states  that  thia  paper,  which  ia 
part  of  hia  evidence  to  austain  Mr.  Blodgett'e  loyalty  and  defeat  the  acoueatioa 
agaioat  him,  in  which  Mr.  Blodgett  may  be  entirely  right  for  aught  I  know,  is 
a  letter  written  by  bim  ten  days  after  his  suspension  ;  and  the  honorable  maa- 
ager  atates  that  tijat  letter  of  nia,  written  to  the  Postmaster  General  ten  days 
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after  hia  anspeneion,  was  a  part  of  the  papers  upon  which  the  Poatmaater  Gen- 
eral acted  in  anepending  him.  How  that  could  be,  in  the  nature  of  things,  it 
ia  difficult  for  me  to  see.  He  was  suspended  on  the  3d.  Ten  days  after  he 
wrote  an  answer  to  the  incrimination  ;  and  that  ia  one  of  the  papers  on  which 
the  Poatmaater  Gfenerai  suspended  him,  it  is  aaid. 

The  honorable  court  can  see  that  this  ia  not  evidence  introduced  hy  us  in  dis- 
paragement of  Foster  Blodgett.  It  is  evidence  introduced  by  us  to  show  the 
action  of  the  Post  Office  Department  in  the  suspenaion,  which  auapension  the 
managers  had  put  in  by  oral  testimony  ;  and  under  cover  of  that  the  iearned 
manager  first  seeks  to  introduce  the  accusations  against  Blodgett,  and  then  to 
rebut  them.  If  thia  evidence  ia  rightly  put  in  on  their  part,  we  of  course  can 
meet  it  on  ours  ;  aud  we  shall  have  an  interesting  eicuraion  from  the  inipeach- 
jnent  trial  of  the  Preaideut  to  the  trial  of  Mr.  Foater  Blodgett  on  the  question 
of  loyalty  ;  and  I  am  instructed  to  say  that  there  is  a  witness  in  the  city  who 
can  testify  that  he  was  a  captain  in  the  rebel  army  ;  and  we  are  ready  to  go  on 
with  that  proof  if  it  is  desired. 

Mr.  Manager  Butleb.  Mi.  President  and  Senators,  I  think  now  it  will  not 
he  out  of  any  order,  either  of  to-day  or  yesterday  or  the  day  before,  for  me  to 
state  the  grounds  upon  which  I  offer  this  evidence. 

Foster  Blodgett  waa  called  here  to  show  that,  holding  an  office  which  required 
the  advice  and  consent  of  the  Senate,  he  had  been  suspended  indefinitely  by  the 
President  of  the  United  States,  as  he  supposed,  and  ae  we  supposed,  on  the  3d 
of  January,  1868,  without  any  fault  on  hia  part,  ao  far  as  his  official  duties 
were  concerned,  and  without  any  adjudication  or  conviction  of  any  crime,  and 
a  man  placed  jn  his  office  as  special  agent  with  the  same  salary  and  a  little 
more;  eo  that  it  amounted  to  a  removal  and  putting  a  man  into  the  office  aa 
now  appears  by  the  papers  presented.  Mr.  Blodgett  testified  that  up  to  the  day 
he  testified  he  had  not  had  hia  case  before  the  Senate  ;  he  could  get  no  redress. 
We  thought  that  upon  the  proposition  that  the  President  desired  to  obey  the 
law,  except  that  he  wanted  to  make  a  case  to  test  the  constitutionality  of  it,  this 
waa  quite  pertinent  evidence.  He  having  put  forward  broadly  in  his  answer 
\  that  be  was  exceedingly  desirous  to  obey  the  laws,  the  civil-teuure  act  and  all 
I';  other  laws,  except  that  he  wanted  to  make  a  case  to  test  the  conatitutiooality  of 
'the  law,  the^e  £(icts  are  put  in,  and  tbeae  facta  are  yet  undisputed.  They  called 
Mr.  Poatmaater  General  Randall  on  Saturday,  and  he  produced,  and  they  put 
in,  a  letter  of  appointment  of  one  Summers,  special  agent,  with  a  salary  therein 
set  out.     They  alao  put  in  a  letter  informing  Mr,  Blodgett  that  he  had  been  aua- 

Siended  from  office.  That  letter  atatee  preciaely  that  it  was  upon  an  indictment 
or  perjury,  not  aetting  ont  the  indictment,  ao  as  to  leave  us  to  infer  that  Foster 
Blodgett  had  in  some  controversy  between  neighbor  and  neighbor,  or  citizen  and 
citizen,  somewhere  committe'd  wilful  and  corrupt  peijury,  and  that  it  was  so 
heinous  a  caae  that  the  Poatmaater  General  felt  obliged  iiiataotly  to  auapend 
him;  and  it  waa  a  case,  he  aaid,  where  the  great  law  of  necessity  compelled  him 
to  suspend  him  at  once-  In  order  to  meet  that  we  asked  for  the  indictment. 
We  got  it  at  laat  from,  the  Treasury  Department,  a  copy  of  it.  The  indictment 
then  makes  certain  statements  against  Mr.  Foster  Blodgett.  Now,  Mr.  Foater 
Bloclgett,  instantly  upon  being  notified— thia  being  the  3d  of  January,  and  the 
p^er,  which  I  ahall  show  you,  being  dated  the  10th — aeven  days  only,  three 
Rom  ten  leaves  aeven,  not  ted,  Mr.  Couuael,  ao  that  inadvertences  can  take  place 

«B  w«ll  nn  the  one  aide  ai^the  other 

Mr.  SVARTB.  If  you  consider  it  material,  I  will  retract. 
Mr.  Manager  Butler.  I  do  not  consider  it  material  only  ae  a  matter  of  cor- 
rectness i  that  is  all.  As  I  eay,  aeven  days  afterwatd,  being  in  Wasbington, 
he  instantly  answers  and  puts  on  file  hie  justification,  that  this  Was  all  a  rebel 
plot  and  treason  against  the  United  States  in  fact.  Having  put  that  on  file> 
that  ia  a  part  of  the  case. 
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Now,  I  have  not  eaid  to  the  Senate  that  this  paper  wna  that  upon  which  Mr. 
Randall  acted  in  suspending  him,  but  I  do  say  it  is  a  part  of  the  prnceediugs  in 
the  case,  and  it  is  a  paper  on  which  Mr.  Randall  acted  in  not  returning  that 
suspension  through  the  President  to  the  Si*nate.  It  may  be  said  that  Mr.  Ran- 
dall had  no  business  to  return  it  to  the  Senate.  He  had  juat  aa  much  buainess 
to  return  it  to  the  Senate  m  he  had  t«  snspend  him. 

We  are  answered,  too,  that  they  put  in-only  the  official  act  of  the  depart- 
ment. I  had  the  honor  to  explain  to  the  Senate  some  days  ago  that  I  Under- 
stood an  official  act  to  be  that  which  was  made  a  man's  duty  by  law  to  do.  I 
never  understood  that  there  was  any  other  official  act.  I  have  always  under- 
stood ttiat  the  kind  of  acts  which  a  man  does  where  the  law  does  not  require 
him  to  do  them  are  officious  acts,  and  not  official;  and  I  think  this  was  the 
most  officious  act  I  have  ever  known — one  which  the  Postmaster  General  says 
there  is  no  law  for,  which  was  justified  by  no  statute.  A  man  is  suspended  ; 
his  repudiation  is  rained  as  far  as  it  cau  he ;  the  tribunal  the  law  has  appointed 
before  which  he  could  have  a  hearing,  the  Senate  of  the  United  States,  is  not 
informed  of  it  in  the  regular  way.  It  affects  the  Preeident  of  the  United  States, 
because  he  was  informed  of  it  after  it  was  done,  and  he  has  taken  no  action  ; 
and  then  when  we  put.him  on  to  say  to  us,  "  I  have  been  suspended  aud  cannot 
go  before  the  Senate,"  the  answer  is  what?  When  he  simply  says  that,  the 
answer  is  to  put  in  the  fact  that  he  was  indicted  in  order  to  blacken  his  reputa- 
tion and  send  it  out  to  the  country. 

I  never  saw  Foster  Blodgett  until  the  day  he  was  brought  upoa  this  stand. 
I  have  no  interest  in  him  any  more  than  any  other  gentleman  of  position  in  the 
south.  I  put  it  to  you,  if  you  had  been  treated  iu  that  way  when  here  as  a 
witness  under  the  summons  of  the  Senate  hy  the  managers  of  the  House  of 
Representatives  to  testify  to  a  fact,  and  then  the  President,  after  refusing  you 
any  hearing  before  the  constitutional  tribunal  and  legal  tribunal,  had  put  in  the 
fact  to  blacken  your  character  that  you  had  been  indicted,  would  you  not  like 
to  have  the  privilege  of  putting  in  at  least  your  answer  on  record  in  the  case, 
that  which  you  did  instantly?  It  is  said  to  be  the  letter  of  Mr.  Blodgett, 
Trae,  it  is ;  but  it  also  contains  exhibits  and  other  papers  which  establish  the 
facts  beyond  controversy. 

It  is  said  here,  with  a  slur,  that  they  have  got  a  witness  to  prove  that  he  was 
in  the  rebel  army.  I  do  not  doubt  it — plenty  of  them — whether  he  was  or  not. 
But  what  I  say  is,  that  while  he  was  only  a  captain  in  a  militia  company,  and  called 
into  service  and  bound  to  obey  the  powers  that  be,  and  he  was  indicted  because 
h'e  yielded  to  the  power  of  the  State  of  Georgia  to  compel  him  to  hold  the  com- 
mission ;  and  taking  no  commission,  he  had  either  to  go  or  lose  his  life ;  and 
he  could  well  swear,  although  he  went  as  a  militia  captain  into  the  service,  that 
ho  did  not  voluntarily  go.  But,  however  that  may  be,  he  has  a  right  to  have 
before  the  country  that  he  has  been  traduced — a  man  among  hia  neighbors  so 
well  known  that  they  elected  him  to  make  the  constitutional  law  for  them  ;  a 
man  among  his  neighbors  so  well  known  that  General  Pope  appointed  him 
mayor  of  this  very  town  where  he  held  the  office;  a  man  so  well  known  that 
when  the  State  of  Georgia  shall  come  here  and  demand  a  place  in  this  chamber 
I  have  no  doubt  Poster  Blodgett  will  come  and  take  his  place  beside  the  proud- 
est of  you.  ^ 

I  say  untler  these  circumstances  I  feel  it  my  duty  to  put  this  testimony  before 
you;  and  if  the  mere  objection  is  want  of  relevancy  I  put  it  as  a  matter  of 
justice ,to  a  witness  that  the  House  of  Representatives  brought  here,  and  who  is 
now  being  oppressed  by  the  entire  power  of  the  executive  government  of  the 
United  States,  who  has  been  confessedly,  without  law,  against  right,  suspended 
from  his  office  and  so  removed,  can  get  no  hearing  before  this  tribunal  or  any 
other,  because  the  President  controls  his  district  attorney  and  he,  cannot  get  a 
trial  down  there,  and  they  will  not  report  him  up  here,  and  he  cannot  get  a  trial 
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here.  It  appeale  to  your  jastice,  I  do  not  propose  to  go  into  any  excursion  in 
trying  tKe  ease  of  Foster  Blodftett.  I  only  propose  to  put  in  all  the  papers  tliat 
were  on  file  ir  the  Post  Office  Department  about  this  ease  that  bear  on  my  side 
of  the  case.  They  have  put  in  such  papers  as  bear  on  their  side  of  the  case, 
and  I  propose  to  put  in  such  papers  as  bear  on  my  side  of  the  case  out  of  the 
same  bundle,  that  they  shall  not  pick  ont  snch  as  please  them  and  have  them 
put  in  without  my  picking  out  and -putting  in  tiovi  the  same  bundle  such  as 
please  ns. 

Mr.  EvARTS.  We  do  not  put  in  anything  from  the  bundle.  We  put  in  merely 
the  action  of  the  department.  You  have  taken  a  paper  from  tbg  bundle  and 
now  propose  to  put  in  an  answer  to  it.  That  ia  now  the  statement  of  the  evi- 
dence. We  have  as  little  to  do  with  and  as  little  care  for  Foster  Blodgett  as 
possible ;  bnt  you  brought  him  here  and  compelled  us  to  state  the  circumstance's 
of  the  department's  action.  We  have  stated  them.  If  his  case  is  to  be  tried 
by  this  court  because  it  cannot  be  tried  by  any  other,  and  if  that  is  a  ground  of 
jurisdiction,  of  course  you  may  have  plenty  of  work. 

The  Chief  Justice,  The  Secretary  will  read  the  offer  to  prove  made  by  the 
honorable  managers. 

The  chief  clerk  read  :  ^ 

We  offer  to  show 

Mr.  Manager  Butler.  Stop  a  moment.  Perhaps  I  will  amend  the  offer  a 
little,  though  not  in  subatanca.  With  leave,  Mir,  I  will  withdraw  that  and  take 
one  which  covers  the  same  points,  bnt  is  much  shorter,  which  has  been  drawn 
np  by  one  of  m^  associates. 

The  Chibf  Justice.  The  Secretary  will  read  the  offer  to  prove  now  made 
by  the  honorable  managers. 

The  chief  clerk  read  as  follows  : 

The  defendant's  counsel  having  produced  from  the  files  of  the  Foat  Office  Department  t, 
part  of  the  record  showing  the  alleged  causes  for  the  suspensiott  oi  Foster  Blod^ttias  depnt  j 
postmoater  at  Augusta,  Georgia,  we  now  propose  to  give  in  evidence  the  residne  of  said 
record,  including  the  papers  on  file  in  the  said  case,  for  the  piiipose  of  showing  the  whole  of 
the  case  as  the  same  was  presented  Ut  the  Postmaster  General  before' and  at  the  time  of  the 
euepeDBiou  of  the  said  Blodgett. 

Mr.  EvARTS.  Our  objection  to  that  offer,  as  we  have  already  stated,  ia  that 
it  does  not  present  correctly  the  relation  of  the  papers. 

The  Chief  Justicb,  The  Chief  Justice  will  submit  the  question  to  the  Sen- 
ate. The  original  offer  to  prove  has  been  withdrawn.  The  offer  which  has 
just  been  read  has  been  substituted.  Senators,  you  who  are  of  opinion  that  the 
evidence  now  proposed  to  be  offered  should  be  received  will  say  aye ;  contrary 
opinion  no.  (Putting  the  question.)  The  noes  have  it.  The  evidence  is  not 
received. 

Mr.  Anthony.  I  should  like  to  have  the  yeas  and  nays  on  that,  if  not  too 
late. 

The  Chief  Jiisticr.  It  is  too  late.  If  there  be  no  objection,  however,  the 
Chief  Justice  will  put  the  question  on  taking  the  yeas  and  nays.  There  seems 
to  be  no  objection. 

Mr.  Cameron.  I  object. 

Mr.  Manager  Butlkr,  (to  the  witness.)  Mr.  Baudall,  I  have  been  informed 
that  you  desire  to  make  some  statement  about  this  remoral.  If  it  dpes  not  pnt 
in  anything  that  the  President  said  or  anybody  else  I  shall  not  object. 

The  Witness.  I  expressed  to  a  gentleman  this  morning  a  wish  to  explain 
the  circnm stances  under  which  I  made  this  suspension.  It  was  one  oS  those 
cases  which  there  is  no  provision  of  law  to  meet,  like  several  others  that  we  have, 
and  eue  that  I  passed  upon  this-  last  week.  The  copy  of  thia  indictment  was 
brought  to  me,  and  the  district  attorney  at  the  same  time  or  about  the  same  time, 
soon  afterward  at  any  rate,  came  to  me  and  made  statements  of  the  circnmstancea 
under  which  it  was  found.     Under  the  tenure-of-office  law,  if  we  acted  under 
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tliat,  the  President  would  have  no  power,  as  I  understood  it,  to  Buapend  any 
officer  during  the  eeBBion  of  the  Senate.  The  only  thing  he  could  do  would  be 
to  eend  up  the  name  oF  some  'man  in  his  placf,  removing  Mr.  Blodgett.  It 
occurred  to  me  that  this  violation  of  the  law  by  Mr.  Blodgett  might  be  merely 
a  technical  violation  of  the  law.  If  it  was  a  technical  violation  of  the  Uw — I 
am  telling  now  what  my  reasoning  was  on  the  eubject — if  it  was  true  that  he 
was  forced  into  the  rebel  service  and  got  out  of  it  as  soon  as  he  could,  and  this 
violation  of  the  oath  of  office  law  in  taking  that  oath  was  merely  a  technical 
violation  for  which  he  was  indicted,  I  did'  not  want  him  turned  out  ;  and  for 
that  reason  I  took  the  responsibility  of  doing  this  thing,  of  making  this  suspeu' 
eion  and  putting  a  special  agent  in  tempoiaiy  charge  of  the  ofdce  until  we  could 
ascertain  more  fully  what  the  facts  were  in  the  case,  and  what  action  ought  to 
be  taken.  Those  are  the  circumstances  under  which  this  thing  was  done. 
By  Mr.  Manager  Butleb  : 

Q.  Why  did  you  not  report  it  to  the  President  for  his  action  t 

A.  I  told  the  President  what  I  had  done. 

Q.  When) 

A.  Afterward ;  as  I  stated  before. 

Q.  Why  did  you  not  report  it  before  you  undertook  to  take  the  reaponsibility  ? 
Did  you  not  suppose  he  would  turn  him  out  ? 

A.  Because  the  only  thing  he  could  do,  if  he  did  anything,  was  to  send  to  the 
Senate  some  other  nomination,  turning  this  man  out. 

Q.  That  is  to  say,  if  I  understand  you,  following  the  law,  the  only  thing  he 
could  do  was  to  send  to  the  Senate  the  name  of  somebody  in  place  of  this  man, 
renioved ;  and  you  thought,  breaking  the  law,  you  could  do  something  better  ? 

A.  I  do  not  put  :t  in  any  such  shape  as  that.  I  stated  it  just  exactly  as  it 
occurred.  I  did  not  want  the  man  turned  out  if  this  was  a  mere  technical  vio- 
lation of  the  law  on  which  he  was  indicted,  and  if  he  was  an  honest  man.  That 
was  the  reason  I  was  disposed  to  ascertain  the  facts.  It  may  have  been  a  tech- 
nical violation  of  the  law ;  but  I  assuined  the  doing  of  it  for  the  purpose  of  not 
havingan  act  of  injustice  done  to  him  if  he  was  an  honest  man. 

Q.  Was  the  Senate  in  session  on  the  3d  of  January  last  ? 

A.  I  cannot  tell  you  whether  it  was  in  session  on  that  day  or  not. 

Q,  Was  there  not  a  recess  ? 

A.  There  may  have  been ;  I  do  not  remember  now. 

Q.  Then  the  reason  that  the  Senate  was  in  session  did  not  apply  to  thie  case  1 

A.  I  considered  the  Senate  in  session.  I  do  not  look  upon  a  recess  for  two 
or  three  or  five  days  as  a  recess  of  the  Senate,  in  the  sense  of  the  Constitution. 
I  do  not  remember  whether  the  Senate  was  actually  in  session  on  that  particular 
day. 

Q.  You  deemed  it  to  be  in  session,  and  you  treated  it  as  if  in  session  J 

A.  I  considered  the  session  as  continuing. 

Mr.  Manager  BiiTLisR.  That  is  all. 

Mr.  CoNNBSS.  I  should  like  to  ask  a  question  of  the  witness.  I  will  reduce 
it.  to  writing. 

The  Witness.  One  suggestion  I  forgot  to  make  which  I  wish  to  mention. 
The  reason  why  something  was  not  further  done  in  the  case  is  that  I  was  trying 
to  get  information  on  this  subject,  and  then  this  trouble  began,  and  this  case  has 
lain  long  without  any  intention  to  delay  it,  and  no  further  action,  has  been  had. 

Mr.  Manager  Biitleb.  By  trouble  you  mean  the  impeachment,  I  suppose  1 

The  Witness.  Yes,  sir;  I  had  no  time  to  have  copies  made,  but  I  have 
brought  here  the  original  papers  which  were  filed  at  the  time  he  was  appointed. 
I  did  not  know  whether  you  would  want  them. 

Mr.  Manager  Butlbb.  No,  sir;  I  do  not  want  to  see  them. 

The  Chief  Justice.  The  question  proposed  by  the  senator  fi-om  California 
has  been  submitted  in  writing,  and  will  be  read  by  the  Secretary. 
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The  queation  propaunded  by  Mr.  ConDefls  wae  read,  as  followB  : 

Have  Tou  ever  taken  any  step  since  yoar  net  suflpending  Foster  Blodgett  in  further  iuTeall- 
gatioD  of  liiB  easel 

A.  Yee,  sir;  id  trying  to  secure  information.  There  is  considerable  informa- 
tion among  the  papers  here  on  the  subject. 

Mr.  Manager  Butlbr.  That  is  what  we  offered  to  put  in. 

The  Witness.  Beyond  what  you  offered  lo  put  in. 

Mr.  Manager  Butleb.  I  only  offered  oDe  thing  at  a  time.  We  have  no  more 
questious  to  ask  the  witness. 

Mr.  Curtis,  Nor  we.  • 

Mr.  Manager  Butler.  I  now  offer,  Mr.  President,  an  official  copy  of  the 
order  creating  the  military  department  of  the  Atlantic,  and  putting  General 
Sherman  into  charge  of  it. 

Mr.  EvARTS.  What  does  that  tebut?  I  am  not  aware  that  we  have  given 
any  evidence  on  that  Bubject. 

Mr.  Manager  Butlgr.  Do  you  object? 

Mr.  EvABTS.  We  do,  unleae  it  is  relevant  and  rebutting.  I  dq  not  recall  any 
evidence  that  we  have  given  concerning  the  department  of  the  Atlantic. 

Mr.  Manager  Butler.  It  ia  put  in  to  show  part  of  the  action  of  the  Presi- 
dent at  the  same  time,  on  the  same  day  that  be  restored  General  Thomas.  Tliat 
date  was  not  fised  until  after  General  Thomas  came  on  to  the  stand.  The 
object  is  to  show  what  was  done  militarily  on  that  same  day.  Thatia  the  reason 
why  it  iH^ut  in. 

Mr.  EvABTS.  I  do  not  see  any  connection  with  General  Thomas's  testimony. 
The  only  connection  the  honorable  manager  statea  is  that  he  learned  from  Gen- 
eral Thomas  when  he  was  restored,  as  if  he  did  not  know  that  before.  It  was 
all  public  wJien  he  was  restored.  It  does  not  connect  itself  at  all  with  any  evi- 
dence we  have  produced.  If  it  is  put  on  the  ground  that  it  was  forgotten  or 
overlooked,  that  is  another  matter  ;  but  to  bring  it  in  as  rebutting  is  a  consider- 
tiou  which  we  cannot  consider  well  suggested. 

Mr.  Manager  Butler,  Mr.  President,  when  I  speak  of  learning  a  thing  in  the 
trial  of  a  cause  I  mean  learning  it  in  the  eourae  of  the  evidence  during  the  trial, 
not  what  I  know  in  the  country  from  the  newspapers,  because  they  are  not 
always  the  best  sourees  of  knowledge.  I  say  that  General  Thomas  testifies 
that  on  the  13th  of  February  the  President  made  an  oi'der  that  he  should  be 
restored  to  his  position  as  Adjutant  General.  That  was  fixed  by  his  testimony ; 
it  was  not  fisred  before.  That  was  anordergivenon  the  i3th  to  Geueral  Grant, 
which  WHS  not  published,  a  private  letter  or  order.  Now,  I  want  to  show  that 
on  that  same  day,  or  the  day  before,  this  new  military  division  was  made  here, 
and  Geueral  Sherman  ordered  to  the  command  of  it,  showing  the  acta  of  the 
President  at  or  about  the  same  time.  The  presiding  officer  has  so  well  told  us 
heretofore  the  competency  of  the  acts  of  a  party  about  the  same  time  as  being  a 
part  of  the  res  geata-.,  and  the  Senate  has  so  often  allowed  testimony  to  come  in 
to  that  effect,  that  I  cannot  conceive  why  this  cannot  be  competent.  It  is  part 
of  the  things  done  by  the  President  on  the  same  day.  or  the  day  before  Thomas 
was  restored.  I  do  not  mean  to  say  a  word  on  the  question  whether  it  is  rebut- 
ting i  I  do  not  understand  that  that  rule  belongs  here. 

The  Chief  Justice.  On  the  part  of  the  honorable  managers,  it  is  proposed 
to  give  in  evidence  an  order  establishing  the  department  of  the  Atlantic.  The 
Chief  Justice  will  submit  the  question  to  the  Senate. 

Mr.  Anthony.  I  ask  for  the  yeas  and  nays. 

The  yeas' .and  nays  were  ordered. 

Mr.  Bdckalbw.  Mr.  President,  I  ask  for  the  reading  of  a  question  submitted 
to  General  Sherman  by  the  counsel  for  the  defence  in  reference  to  this  very 
matter.  If  our  clerk  will  turn  to  the  record  he  will  find  that  a  question  was  put 
to  General  Sherman  as  to  the  establishment  of  the  department  of  the  Atlantic, 
which  was  ruled  out. 
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The  Chief  JtsTiou.  The  Secretury  will  read  the  question  referred  to. 

Mr.  Manager  Butlbk.  We  shall  not  trouble  the  Senate.  This  being  a  mat- 
ter of  public  document,  I  suppose  we  can  refer  to  it  in  the  argument.  We 
withdraw  the  offer. 

The  Chiei'  Jutxice.  The  offer  to  prove  made  by  the  honorable  managers 
is  withdrawn. 

Mr.  Manager  Butler.  I  have  now,  Mr,  President  and  Senators,  a  Hat  pre- 

Eared  as  carefully  as  we  were  able  to  prepare  it  m  the  time  given  us,  from  the, 
iws,  of  the  Tarious  officers  io  the  United  States  who  would  be  affected  by  the'' 
President's  claim  here  of  a  right  to  remove  at  pleasure.  That  is  to  say,  if  he  ■ 
can  remove  at  pleasure  and  appoint  ad  interim,  this  is  a  list  of  officers  taken  i 
from  the  laws,  with  their  salaries,  being  a  correlative  list  to  that  put  in  by  the  i 
counsel,  showing  the  number  of  officere  and  the  amount  of  salaries  which  would  { 
be  affected  by  the  President.  In  order  to  bring  it  before  the  Senate  I  will  read 
the  recapitulation  only  thus : 

In  the  Navy,  War,  State,  Interior,  Post  Office,  Attorney  General,  Agriculture,  Education, 
and  Treasury,  the  officers  are  41,553;  the  grand  total  of  their  emoluments  is  $21,1^0,736  87 
a  year. 

I  propose  that  the  same  course  sbalJ  be  taken  with  this  as  with  the  like 
schedule,  thia  being  a  compilation  fiom  the  laws,  that  it  he  printed  as  part  of 
the  proceedings. 

The  Chikf  Jdsttcb.  Is  there  any  objection? 

Mr.  EvARTS.  If  it  shows  what  it  is  there  is  no  objection. 

The  document  is  as  follows  : 


Navy  Department,  as  'per  Navy  Register  Jbr  IS68. 
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Navy  Department,  ai  per  Naey  Register  Jbr  1868 — Continued. 
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Mr.  Manager  Butler,  Mr.  Preeident,  I  have  the  honor  to  offer  now  from  the 
filea  of  the  Senate,  in  the  first  place,  the  message  of  Andrew  Johneon  nominat- 
ing  Lieutenant  General  William  T.  Sherman  to  be  General  hy  brevet  in  the 
army  of  the  United  States  on  the  13th  day  of  February,  1868. 

Mr.  EvARTS.  Under  what  article  is  that  ofiered  ?     With  what  intent  ? 
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Mr.  Manager  Butler.  That  is  under  the  ekveatli  article  and  under  tbc  tciuli. 

Mr.  EvARTS.  The  tenth  is  the  speeches. 

Mr.  Manager  Butler.  J  should  say  the  ninth;  I  beg  pardon. 

Mr.  EvARTS.  That  is  the  Emory  article. 

Mr.  Manager  Butler,  That  is  the  General  Emory  article. 

Mr.  EVABTS.  Do  you  offer  this  on  the  ground  that  the  coufeniiig  the  hre^^et 
on  General  Shermaa  was  with  intent  to  obstract  the  reconstruction  act  ? 

Mr.  Manager  Butlhr.  1  oWf.r  \t  valeaC  quantum.  I  referred  to  it  in  the  argu- 
ment I  have  already  made.  The  statement  wliich  I  made  in  the  opening  upon 
that  question  has  been  twice  read — once,  I  believe,  by  yourself,  and  once,  1  am 
certain,  by  Mr,  Curtis. 

Mr,  EvAR'i's.  It  does  not  seem  to  us,  Mr.  Chief  Justice  and  Senators,  to  be 
relevant,  aud  it  certainly  is  not  retiutting.  We  have  offered  no  evidence  bear- 
ing npOQ  the  only  evidence  you  offered  under  the  eleventh  article,  which  was 
the  telegrams  between  Governor  Parsons  and  the  President  on  the  subject  of 
reconstruction.  We  have  offered  no  evidence  on  that  subject,  and  we  do  not 
see  that  this  appointment 

Mr.  Manager  Butlgr.  They  may  he  both  passed  upon  at  once  to  save  time. 
I  offer,  also,  the  appointment  by  brevet  of  George  II.  'J'homas  to  be  Lieutenant 
General  and  tlien  General  by  brevet,  two  brevets  on  the  21st,  the  same  day  that 
Mr.  Stanton  was  removed. 

Mr.  Evarts.  What  was  the  last  paper  J 

Bfr,  Manager  BiiTLGn.  The  last  paper  was  the  appointment  by  brevet  of 
Major  General  George  II.  Thomas  first  to  be  Lieutenant  General  by  brevet  and 
then  General  by  brevet ;  and  that  was  done  ou  the  same  day  that  Mr.  Stanton 
■was  removed,  the  Slat  of  February, 

Mr,  EvAllTs.  Mr.  Chief  Justice  and  Senators,  it  is  very  apparent  that  this 
does  not  rebut  any  evidence  we  have  offered.  It  is,  then,  offered  as  eviJcnce- 
in-chief,  that  the  conferring  of  brevets  on  these  two  officers  ia  in  some  w^y 
within  the  evil  intents  that  are  alleged  in  these  articles.  We  submit  that  ou 
that  question  there  is  nothing  in  this  evidence  that  imports  any  such  evil  intent. 

Mr.  Manager  Butlbr,  I  only  wish  to  say  upon  this  that  we  do  not  under- 
stand that  this  case  is  to  be  tried  upon  the  question  of  whether  evidence  i.s 
rebutting  evidence  or  otherwise,  because  we  understand  that  to-day  the  House 
of  Representatives  may  bring  a  new  article  of  impeachment  if  they  choose,  and 
go  on  with  it;  but  we  have  a  right  to  put  in  any  evidence  which  would  be  com- 
petent at  any  stage  of  the  cause  anywhere, 

Mr.  EvAETS  rose. 

Mr.  Manager  Butler.  Excuse  me  a  moment, 

Mr,  EVARTS.  I  wish  to  ask  a  question.  When  does  our  right  to  give  in  evi- 
dence end  ? 

Mr.  Manager  Buti.er.  When  you  get  through  with  competent  and  pertinent 
evidence,  I  suppose. 

Mr.  EVABTs.  I  supposed  there  was  a  different  rule  for  us  ? 

Mr.  Manager  Butler.  No,  sir  ;  that  is  the  rule  that  I  am  claiming  now,  put- 
ting in  competent  and  pertinent  evidence,  not  a  different  rule,  I  beg  yon  will 
not  misunderstand  me.  Ia  many  of  the  Slates — I  can  instance  the  State  of 
New  Hampshire — I  am  sure  the  rule  of  rebntting  evidence  does  not  obtain  iu 
their  courts  at  alL  Each  party  calls  such  pertinent  and  competent  evidence  as 
he  has  up  to  the  hour  when  he  aaya  he  has  got  through  from  time  to  time ;  and 
in  seme  other  of  the  States  it  is  so  applicable,  and  no  injustice  is  done  lu  any- 
body. 

The  Chief  Justice.  The  Chief  Jnatice  will  submit  the  question  to  (he  Sen- 
ate,    The  honorable  managers  propose  to  put  in  evidence  the  nomination  sent 
by  llie  President  to  the  Semite  on  the  13th  of  Febrnaiy,  ISOS.  of  Lieutenant 
General  Sherman  to  be  General  by  brevet,  and  the  nomijuilion  of  Major  General 
47  I  p 
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George  II,  Thomaa,  Sept  tci  tlie  Senate  on  the'  2Ut  of  February,  1868,  to  be 
Lfeutcnant  General  by  brevet  and  General  hy  brevet. 

Mr.  Anthon'V  called  for  tlie  yeas  and  nays;  an<t  ihey  were  ortiereil. 

Mr.  Howard.  I  asik  that  tlip  offer  may  be  a^ain  read.     It  is  not  nnderstood. 

Tlic  OfiiuP  Justice.  The  Chief  Justice  ■wiil  stat«  it.  The  offer  was  not 
reduced  to  writing.     It  is  very  brief,  and  the  Chief  Justice  will  state  it. 

Mr.  Howard.  I  reepectftilly  ask  that  the  Chair  will  again  onaouiicc  it  to  the 
Senate. 

The  Chief  Justice.  He  was  about  to  do  so.  The  honorable  managers  pro- 
poee  to  p«t  in  evidence  the  nomination  of  Lieutenant  General  Sherman  to  he 
General  by  brevet,  sent  to  the  Senate  on  the  13th  of  February,  1868;  also,  the 
nomination  of  Major  General  George  II.  Thomas  to  be  Lieutenant  General  by 
brevet  and  to  be  General  by  brevet,  sent  Vi  tiie  Senate  oo  the  2lBt  of  Fehrnary, 
18fJ8.  Senators,  you  who  are  of  opinion  that  this  evidence  shail  be  received 
will,  as  your  names  are  called,  answer  yea  ;  those  of  the  contrary  opinion,  nay. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas.  14,  nays  35;  aa 
follows ; 

Teas — Messrs.  Anthony,  Cole,  Fessencleii,  Fowler,  Giiines,  Henderson,  Morton,  Eesa, 
Snmner,  Tipton,  Tmmlm]!,  Van  Winkle,  Willey,  ami  TateR— 14, 

Navs— Messrs.  Luckalcw.  Cam«rou,  Catteii,  Chandler,  Conkliog,  Conncss,  Corl>ett, 
Cragin,  Davia,  Dixon,  Doolittle,  Drake,  Edmunds,  Fmy,  I''teliaEhU3-sen,  Ilurlan,  Hen- 
dricks, Howard,  Howe,  Johnson,  McCreoiy,  Morgan,  Morrill  of  Maine,  Mnrrill  of  Vermont, 
Patterson  of  New  HsmpaLire,  Patteraon  of  Tennessee,  Pomeroj,  Kamsey,  SlienDan,Sprague, 
Stewart,  Thayer,  Vickers,  Williams,  and  Wilson — 35. 
Not  voting — Messrs.  Bayard,  Norton,  Nye,  Saiilsbury,  and  Wade— 5, 

So  the  Senate  refused  to  receive  the  evidence  offered. 

Mr.  Manager  Butler.  Mr,  President,  I  have  the  honor  to  say  that  the  case 
00  the  part  of  the  managers  is  closed,  and  all  witnesses  who  are  here  under  the 
euhpreua  of  the  Senate,  at  the  instance  of  the  managers,  may  be  discharged. 

The  Chief  Justice.  Does  the  Chief  Justice  understand  that  the  case  on  the 
part  of  the  President  is  closed  1 

Mr.  EvABTS,  We  are  able  to  make  the  same  announcement  as  regards  wit- 
nesses who  arc  attending  on  the  part  of  the  defence  under  suhpfetia;  and  this 
announcement  on  both  sides,  we  assume,  precludes  almost  necessarily  any  attempt 
to  proceed  with  evidence  again. 

The  C«(EF  Justice.  The  honorable  managers  will  please  proceed  with  their 
argument. 

Mr,  Manager  Boutwell,  Mr.  Chief  Justice  and  Senators,  it  has  fallen  to 
me,  upon  the  judgment  of  the  managers,  to  make  the  first  argument  on  the  part 
of  the  House  of  Representatives  in  the  close.  It  is  very  liljely  that  I  shall  be 
obliged  to  occupy  the  larger  part  of  a  day  in  presenting  to  the  honorable  Senate 
the  views  which  I  shall  feel  it  my  duty  to  offer.  Under  these  circumstances,  I 
have  to  ask  that  the  Senate  will  do  me  the  favor  to  adjourn  until  to-morrow 
morning  at  the  nsual  hour,  when  I  shall  be  prepared  to  proceed. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  the  Senate,  as  a  court  of  impeach- 
ment, adjourn  until  11  o'clock  to-morrow. 

Several  Senators.  Say  13  o'clock. 

The  Chief  Justice.  The  rule  now  fixes  II  as  the  hour  of  meeting. 
,       Mr.  EvARTS.  Mr,  Chief  Justice,  may  I  be  heard  a  moment? 

The  Chief  Justice.  On  a  motion  to  adjourn  no  debate  is  in  order. 

Mr.  Johnson.  I  withdraw  the  motion. 

Mr.  EvARTS.  Of  course  I  do.not  rise  with  the  view  of  making  the  least  objec- 
tion to  the  su^estion  on  the  part  of  the  honorable  manager,  which  seems  to 
lie  to  be  entirely  reasonable,  but  to  couple  with  it  a  statement  to  which  I  beg 
the  attention  of  the  court  for  a  moment.  Our  learned  associate,  Mr.  Stanbery. 
has,  from  the  outset,  been  relied  upon  hy  the  President  and  by  the  associate 
counsel  to  make  tbe  final  argument  in  this  caose ;  and  there  are  many  reasons. 
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professional  and  others,  wliy  we  should  all  wish  that  this  purpose  should  be 
carried  out.  It  has  been  his  misfortune,  in  tbc  midst  of  tbis  trial,  and  after  it 
had  proceeded  for  a  fortnight,  to  be  taken  suddenly  ill.  The  illness,  of  no  great 
gravity,  ia  yielding  to  the  remedies  prescribed  and  to  the  progress  of  time,  bo 
that  he  now  occupies  liis  parlor,  as  we  found  him  this  morning.  The  summing 
up  of  a  cause  of  this  weight  in  many  aspects,  i-egarding  the  testimony  snd  the 
subject  and  the  situation,  is,  of  course,  alabor  of  no  ordinary  magnitude,  physi- 
cal and  otherwise,  and  Mr.  Stanbevy  is  of  the  opinion,  in  which  we  eoncnr,  that 
ho  will  need  an  interval  of  two  days,  added  to  what  in  the  course  of  the  trial 
would  probably  bring  him  to  liia  feet  in  the  argument,  to  have  the  adequate 
strength  for  that  purpose.  It  might  have  been  left  until  the  day  on  which  he 
should  have  appeared,  and  then  have  the  request  made  for  a  day  or  two's  relief 
in  this  regard  ;  but  it  occurred  to  us  to  he  fairer  to  the  managers  that  the  inter- 
val of  repose  should  be  interposed  at  a  time  when  it  would  be  useful  and  valua- 
ble to  them  also,  as  the  proofs  are  not  entirely  printed  in  the  pi-opei-  form  for 
reference,  and  the  latter  voluminous  evidence  on  the  subject  of  appointments  and 
the  routine  of  the  practice  of  the  government  is  ench  as  to  require  considerable 
investigation  in  order  to  point  out  to  the  Senate  tho  efficacy  on  the  one  side  of, 
or  the  answer  on  the  other  to,  the  proofs.  It  is,  therefore,  our  duty  now  to 
suggest,  (coupling  it  with  the  suggestion  of  the  managers,  that  until  tomorrow 
should  he  given  for  tho  propriety  of  the  more  agreeable  introduction  of  the  argu- 
ment on  their  part,)  that  we  ask  that  you  consider  this  statement  which  I  have 
made  lo  you.  and  see  whether  it  is  not  better  in  all  respects  that  tho  matler 
should  now  be  disposed  of,  I  think  the  managers  will  concur  that  this  is  the 
proper  time  to  consider  it  and  accommodate  matters  to  the  providential  inter- 
ference with  the  leader  of  the  President's  counsel  and  his  confidential  (ricnd  and 
attviser, 

Mr.  JoHN'so^.  What  is  the  motion  ? 

Mr.  EvARTS,  The  suggestion  is  that  an  interval  of  two  days  should  he  given 
now,  instead  of  waiting  till  Mr.  Stanbery  shall  come  in  ;  and  I  nnderstand  the 
managers  will  agree  it  is  better  it  should  occur  now  than  later. 

Mr.  Yates.  I  move  that  the  Senate  adjourn  until  Wednesday. 

Mr.  Manager  Boutwbll.  Mr.  President 

Mr.  Yates.  I  withdraw  the  motion  if  tho  managers  desire  to  be  beard. 

Mr.  Manager  Bovtwell.  Mr.  President,  if  it  shall  be  the  pleasure  of  tho 
Senate  to  consider  favorably  the  request  made  hy  the  learned  counsel  lor  the 
respondent,  which  is  a  question  of  public  duty  on  which  I  can  express  no  opin- 
ion, I  certainly  should  desire  that  the  time  to  be  granted  should  he  granted  at  once. 
I  may  say  that  if  I  had  consulted  my  own  feelings  exclusively  I  should  have 
made  the  request  for  a  day  more  of  lime  for  further  eiamination  of  the  record 
aud  more  careful  preparation  than  I  have  yet  been  able  to  make  ;  but  under  the 
circumstances  of  the  trial  I  did  not  feel  at  liberty  to  ask  that  favor  or  considera- 
tion upoa  my  own  account.  I  have  only  now  to  say  that  if  it  is  the  judgment 
of  the  Senate  that  time  should  be  granted  to  the  learned  counsel  who  is  to  clo^e 
for  the  respondent  it  would  certainly  be  very  desirable  on  my  part  that  the  time 
should  be  granted  at  once,  and  that  we  may  all  have  the  benefit  of  it  in  pre- 
paring what  we  deem  it  proper  to  say. 

Mr.  EvARTS.  One  word,  if  I  may  be  indulged.  The  honorable  senators  will 
also  perceive  that  if  Mr.  Btanbery's  resolution  and  expectation  should  be  disap- 
pointed, it  is  then  a  matter  of  some  importance  for  us  of  the  defence  to  supply 
liis  place  as  well  as  we  may  on  an  unexpected  emergency,  and  a  little  time  in 
that  behalf  also  would  be  valuable  to  us. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn  until  Thur^ay  morning. 

Several  senators.  Say  Wednesday, 
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Mr.  Manager  LcOM*.  If  the  frontlemnn  will  iv  tlidian  thp  motion  for 
I  desire  to  make  a  request  of  the  Senate. 

Mr.  Johnson.  Ceitainly ;  or  ratber  I  would  snbmit  thp  motion  m  tlits  lorm : 
that  when  the  Senate,  sitting  as  a  court  uf  impeachment  adjourns  to  day  it 
adjourn  to  meet  at  eleven  o'clock  on  Wedneailay  moinmg 

Mr,  DooLlTTLE.  I  suggest  tivelvo  o'clock  instead  of  elei  en      [No  no] 

The  Chikf  Justick.  The  rule  now  fixes  eleven  as  the  hour  of  meeting. 

Mr.  JXanagcr  Logan.  1  merely  desire  to  make  a  request.  Is  this  the  proper 
time  to  do  it,  sir? 

The  Chief  Justick.  It  is. 

Mr.  ilaiiager  Logan.  Mr.  President  and  Senators,  I  desire  to  make  a  request 
of  the  Senate  before  the  adjournment,  aa  doubtless  that  will  be  granted  upon  the 
statement  of  the  honorable  counsel  for  the  President  and  the  managers,  as  they 
both  seem  to  desire  this  extension  of  time.  I  have  not  presumption  enough  to 
ask  of  the  Senate  permission  to  address  them  on  the  issues  presented  for  their 
consideration,  nor  do  I  desire  to  do  so ;  hut  I  ask  that  I  may  be  permitted  fo 
file  to-day  the  printed  argument  which  I  have  prepared,  that  it  may  become  a 
part  of  the  record,  without  taking  the  time  of  the  Senate,  inasmuch  as  t!ie  evi- 
dence on  both  sides,  for  the  prosecution  on  the  part  of  the  people  and  for  the 
rcspondtiiit,  has  been  closed.  ' 

Mr.  Stewart.  Mr.  President,  I  move  that  leave  bo  granted  to  the  manager 
to  lile  his  argument. 

The  OuiKP  Justice,  That  involves  a  change  of  the  rules,  asid  it  cannot  be 
done  if  there  is  any  objection, 

Mr,  BiicK\LEW.  I  object. 

Mr.  Johnson.  May  1  ask  the  honorable  manager  whether  the  argument  is 
Dowinprintl  , 

Mr.  Manager  Locax.  It  is,  and  I  am  ready  to  file  it  at  once. 

Mr.  Stewaht.  I  make  the  motion  that  leave  be  granted,  and  that  the  mana- 
ger furnish  a  copy  of  his  argument  to  the  other  side. 

The  Ohikp  Justice,  The  order  cannot  be  made  except  by  unanimous  con- 
Bent,  as  it  involves  a  change  of  the  rules.     Is  there  unanimous  consent! 

Mr,  BccKALEW.  I  object. 

Mr.  Wilson,  I  ask  that  the  rule  bearing  on  this  matter  be  read. 

The  Chief  Justice.  The  Secretary  will  read  the  twenty-fii-st  rule. 

The  chief  clerk  read  as  follows: 


«  of  Bepreseutalives. 

Mr,  Manager  Logan.  Mr.  President,  the  reason  I  made  the  request  to-day 
— if  it  is  denied,  as  a  matter  of  course  I  eliall  not  renew  it — was  that  I  might 
present  the  argument  I  have  prepared  to  the  counsel  for  the  respondent,  that 
they,  if  they  saw  anything  worthy  of  icply  In  it,  might  have  an  opportunity  of 
replying  in  their  argument. 

The  Chief  Jcsticr.  The  rule  permits  argument  by  hut  two  counsel,  one  in 
opening  and  one  in  the  close,  on  the  part  of  the  managers,  and  two  on  the  part  of 
the  President.  The  question  of  changing  the  rule  has  been  frequently  before  the 
Senate  and  the  Senate  has  uniformly  refused  to  alter  it.  An  order  can  be  sub- 
mitted to-day  to  h".  considered  on  the  uext  day  of  meeting,  bat  uot  for  present 
consideration  except  by  unanimous  consent. 

Mr,  HowK.  I  did  not  hear  any  objection. 

The  Chief  Justick    Objection  has  been  made. 

Mr.  Doolittle.  I  object. 

Mr.  Manager  Bowtwell.  Mr.  President,  before  the  adjournment  of  the  Senate 
I  should  like  to  call  the  attention  of  the  counsel  for  the  respondent  to  a  feature 
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of  the  testimony  It  liappena  that  iht  innnageis  13  I  sqjjioso  under  tlic  coa- 
Btructioti  given  to  thf  rule  are  to  proceed  fii  t  m  the  argument.  A  large  masa 
of  testimonj  his  been  introduced  upon  the  Euh]i.ct  of  removals  and  appoint- 
ments. At  ihe  present  time  I  nm  nol  informed  \ihether  there  are  epecin!  cases 
ou  which  the  counsel  for  the  Piesident  rely  I  cl*ink  it  may  bo  proper  for  me 
at  this  time  to  asic  tl  em  whether  there  are  caaea  upon  wbich  they  purpose  to 
rely  as  furnishing  prtcedcnta  foi  iho  course  pursued  by  the  President  on  the 
Slstof  Febiuary 

Mr.  Anthow  Mr  Piesident  I  will  make  a  motion,  to  lie  over  until  to-mor- 
row, that  the  21«t  rule  be  so  modified  as  to  allow  the  honorable  manager 

Tlie  Chief  Jcstice,  '1  he  order  will  be  reduced  to  writing. 

Mr.  Stewaht.  I  have  drawn  up  an  order,  whieh  I  submit  in  writin;^. 

The  Chief  Justice.  The  senator  from  Nevada  submits  aa  order,  which  will 
be  read  by  the  Secretary. 
■  The  chief  elerk  read  as  follows  : 

Ordered,  That  the  honorable  Man8f[er  Loj;an  have  leave  lo  file  his  written  nr^^viuitnt  to- 
day, aud  furaieh  a  cOjij  to  each  of  the  counsel  for  the  respondent. 

Mr.  Sherman.  Mr.  Preaident,  I  submit,  as  a  substitute  for  that,  to  go  over  with 
it,  the  following : 

That  tho  managers  on  the  part  of  the  House  of  Itepresentatives  atiil  the  couusi'l  fur  tho 
respondent  have  leave  to  file  written  or  printed  arguincots  before  the  oral  ari^nnieat  coiii- 

The  Chief  JrsTlCE,  The  order  submitted  by  the  senator  from  Nevada  is 
under  eonsideration  unless  objected  to. 

Mr.  BucKALEW.  I  mean  my  objection  to  apply  to  all  this. 

Tho  Chief  Justice.  It  is  objected  to.  For  information,  the  amendment 
proposed  by  the  senator  from  Ohio  will  be  read. 

Mr.  Stewakt.  I  will  accept  tho  amendment  offered  by  the  senator  from 
Ohio  as  a  substitute  for  my  proposition. 

The  ClilKF  Ji'aTiCB.  The  order  as  now  proposed  will  be  read  for  information. 

The  chief  clerk  read  as  follows  : 

Otdrrcdt  That  the  man^cra  on  Ihe  part  of  the  Ilonso  of  Eeprosentativea  and  the  connsel 
for  tho  respondent  have  leave  to  file  written  or  printed  argnments  before  the  oral  argumeut 


The  Chief  Jcstick.  The  present  consideration  of  the  order  is  objected  to  ; 
it  will  lie  over  until  to-morrow. 

Mr.  DooLiTTLR.  Mr.  Chief  Justice,  the  motion  now  made  is  a  change  of  the 
rule,  and  I  object  to  it. 

The  Chief  Justice.  It  is  already  objected  to. 

Mr.  Johnson.  I  now  renew  the  motion  that  when  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn,  it  adjoam  to  meet  at  11  o'clock  on  Wednesday, 

The  motion  was  agreed  to. 

Mr.  PJOHUft'Ds.  I  move  that  the  Senate  sitting  for  this  trial  do  now  adjourn. 

The  motion  waa  agreed  to  ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  Wednesday,  the  22d  instant. 
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